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KEY  TITLES 

GiTe  the  formal  parts  of  pleadings  in  each  particular  juris- 
diction, furnishing  the  method  of  making  the  forms  in  the 
other  titles  of  general  application.  Thus,  to  adapt  the  New 
York  complaint,  Form  No.  4999,  to  use  in  California,  turn  to 
the  Key  Title  COMPLAINTS,  and  substitute  the  formal 
parts  of  the  California  complaint  as  given  in  Form  No.  5  10 
for  the  formal  parts  in  Form  No.  4999,  and  the  complaint 
becomes  good  for  California.  In  the  same  manner,  this 
form  may  be  used  in  other  jurisdictions.  Again,  take  the 
Michigan  bill,  Form  No.  5638;  to  adapt  this  bill  to  use  in 
another  jurisdiction,  as  for  example  in  the  District  of  Colum- 
bia, turn  to  Form  No.  4268  in  the  Key  Title  BILLS  IN 
EQUITY  and  substitute  the  formal  parts  there  given  for  the 
formal  parts  in  Form  No.  5638.  In  like  manner,  any  declara- 
tion, as  for  instance  the  Illinois  precedent.  Form  No.  6875, 
may  readily  be  transformed  into  a  declaration  for  use  in 
another  jurisdiction  by  referring  to  the  Key  Title  DECLARA- 
TIONS for  the  formal  parts.  The  Key  Titles  in  the  first 
thirteen  volumes  are  AFFIDAVITS,  ANSWERS,  BILLS  IN 
EQUITY,  COMPLAINTS,  CRIMINAL  COMPLAINTS, 
DECLARATIONS,  DEMURRERS,  INDICTMENTS, 
INFORMATIONS  IN  CRIMINAL  CASES,  JUDG- 
MENTS AND  DECREES,  MOTIONS,  NOTICES, 
ORDERS,  PETITIONS,  PLEAS. 
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NEGLIGENCE. 

By  Harold  N.  Eldridge. 

I.  COMPLAINT,  DECLARATION  OR  PETITION,  4. 

1.   For  Injury  to  Person  Through  Negligence^  5. 

a.  In  Dropping  Cake  of  Ice  on  Plaintiff,  6. 

b.  In  Management  of  Appliances,  12. 

(i)  Hoisting  Too  Heavy  Weight  on  Derrick,  12. 
(2)   Using  Defective  Appliances,  14. 

{a)  Causing  Injury  to  Employee,  14. 
aa.  Belt,  14. 
bb.   Elevator,  16. 
(<^)   Causing  Injury  to  Third  Person,  18. 

c.  In  Management  of  Electric  Plant — Improperly  Insulated 

Wires,  19. 

d.  In  Management  of  Hack,  Causing  Injury  to  Passenger^ 

22. 

e.  In  Management  of  Premises,  23. 

( 1 )  Allo7ving  Accumulation  of  Ice  and  Snow  on  Roof  of 

Building,  23. 

(2)  Leaving  Building  Materials  in  Highway,  23. 

(3)  Leaving  Pile  of  Earth  in  Highway,  24. 

(4)  Leaving  Unguarded  Elevator  Vault,  25. 

(5)  Leaving  Unguarded  Machinery  Attractive  to  Chil- 

dren, 26. 

(6)  Leaving  Unguarded  Hole,  2  t. 

(a)  On  Private  Premises,  27. 

aa.  In  General,  27. 

(aa^  Alley,  27. 

(J?b)  School  Premises,  28. 

(^f)    Vessel,  29. 
bb.  Hear  Highway,  30. 

(b)  On  Sidewalk,  32. 

(7)  Maintaining  Fence,  32. 

(8)  Maintaining  Seats  at  County  Fair,  ^t,. 

(9)  Maintaining  Shafting,  Causing  Injury  to  Employee 

of  Defendant' s  Tenant,  34. 
(10)  Maintaining  Sidewalk  Grating,  35. 

f.  In  Management  of  Private  Vehicle,  37. 

(i)  Causing  Collision,  37. 

{a)  'with  Plaintiffs  Vehicle,  37. 
aa.   Generally,  37. 
bb.   Bicycle,  38. 
{b)    With  Third  Vehicle,  39. 
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(2)  In  Insufficiently  Loading,  40. 

(3)  In  Unloading^  40. 

g.  In  Management  of  Railroad,  41. 
(i)  In  General,  41. 

{a)  Allowing  Steam  to  Escape,  41. 

aa.   Causing   Plaintiff's    Horse   to   Run 

Away,  41. 
bb.   Scalding  Passenger  on  Station  Plat- 
form, 43. 
(Ji)  Blo7ving  Whistle,  Causing  Plaintiff's  Horse 

to  Run  Aivay,  43. 
(/)  Collision  Bet7veen  Two  Trains,  44. 
(</)  Leaving   Cars    Standing   Near    Highway,. 

45- 
{/)  Run?ung  Over  Persons  on  Track,  46. 

aa.  An  Adult,  46. 

bb.   An  Infant,  47. 
(/)  Starting  Train  Too  Quickly,  48. 
(^)   Uncoupling   Train  While  Passenger  Pass^ 

ing  from  Car  to  Car,  49. 
(^)   Using  Defective  Appliances,  52. 

aa.   Causing  Iniury  to  E77tployee,   52.V^ 

bb.   Causing  Injury  to  Passenger,  53, 
(2)  At  Grade  Crossing,  54. 
{a)  In  General,  54. 

(b)  Failure  to  Signal  on  Approaching,  55. 
{/)  Maintaining  Gtiards,  57. 
(</)  Making  Flying  Switch,  58. 
h.  In  Management  of  Street  Railroad,  59. 

(i)  Allo^mng  Conductor  to  Abandon  Car,  Whereby  Pas- 
senger on  Alighting  was  Pushed  Off  by  Other 
Passengers,  59. 

(2)  Allowing   Temporarily   Unhitched  Horse  to  Run- 

Away,  62. 

(3)  Causing  Collision,  62. 

(a)  Between  Two  Cars,  62. 

(J))  Bettveen  Car  and  Team,  65. 

(4)  Erecting  and  Maintaining  Poles  for  Trolley  Wire, 

66. 

(5)  Leaving  Sivitch  Open,  Whereby  Plaintiff  was  Com- 

pelled to  Jump  to  Avoid  Collision,  67. 
/*.  ///  Management  of  Tugboat,  Causing  Collision,  68. 
f.  In  Management  of  Vicious  Dog,  which  Caused  Plaintiff's 
Horse  to  Run  Aivay,  69. 
8.  For  Injury  to  Property  Through  Negligence,  70. 

a.  In  Management  of  Private  Vehicle,  Causing  Collision,  70. 

b.  Of  Bailee,  71. 

(1)  In  Making  Coat,  71. 

(2)  In  Repairing  Watch,  71. 

(3)  In  Shoeing  Horse,  72. 

c.  Of  Railroad,  7  2 . 
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NEGLIGENCE. 

{i)  In  Allmving  Steam  to  Escape ^  Causing  Death  of 

Horse ^  72. 
(2)  In  Running  Over  Animals,  73. 
II.   DEMURRER,  75. 

1.  In  General  75. 

2.  Negligence  Insufficiently  Alleged,  76. 

III.  ANSWER  OR  PLEA,  76. 

1.  General  Denial  Except  as  to  Incorporation,  76. 

2.  Satisfaction  and  Discharge  of  Claim,  77. 

a.  By  Sole  Defendant,  77. 

b.  By  Co-defendant,  78. 

3.  Setting  Up  Contributory  Negligence,  78. 

a.  General  Allegation,  81. 

(i)    Where  Plaintiff  was  Infured,  2)1.      ' 
(2)    Where  Plaintiff's  Child  was  Injurea,  82. 

b.  Special  Allegation,  82. 

(i)  In  Comifig  in  Contact  with  Electric  Wire,  82. 
(2)  In  Failing  to  Look  for  Train,  83. 

IV.  REPLICATION  OR  REPLY,  84. 

1.   Denying  Contributory  Negligence,  85. 

«.   Denying  Satisfaction  and  Discharge  of  Claim,  85. 

CROSS-REFERENCES. 

For  Forms  in  Proceedings  in  Admiralty  for  Negligence,  see  the  title  AD' 
MIRALTY,  vol.  i,  p.  406. 

For  Forms  in  Actions  Against  Attorneys  for  Negligence,  see  the  title 
ATTORNEYS,  vol.  2,  p.  969. 

For  Forms  in  Actions  By  and  Against  Bridge  Authorities  for  Negli- 
gence, see  the  title  BRIDGES,  vol.  4,  p.  42. 

For  Forms  in  Actions  Against  Brokers  for  Negligence,  see  the  title 
BROKERS,  vol.  4,  p.  90. 

For  Form  of  Complaint  Against  a  Builder  for  Negligence,  see  the  title 
BUILDERS  AND  ARCHITECTS,  vol.  4,  Form  No.  4906. 

For  Forms  in  Actions  Against  Carriers  for  Negligence,  see  the  title  CAR- 
RIERS, vol.  4,  p.  192. 

For  Forms  in  Actions  for  Injury  to  Animals  Through  Negligence,  see  the 
title  CA  TTLEAND  DOMESTIC  ANIMALS,  vol.  4.  p.  376. 

For  Forms  in  Actions  for  Damages  Caused  by  Vicious  Animals,  see  the 
title  DANGEROUS  AND  VICIOUS  ANIMALS,  vol.  5, 
p.  1020. 

For  Forms  in  Actions  Against  Cemetery  Corporations  for  Negligence,  see 
the  title  DEAD  BODIES  AND  CEMETERIES,  vol.  5,  p. 
1030. 

For  Forms  in  Actions  for  Negligence,  Causins^  Death,  see  the  title 
DEATH  BY  WRONGFUL  ACT,  vol.  6,  p.  i. 

For  Forms  in  Actions  Against  Dentists  for  Negligetice,  see  the  title 
DENTISTS,  vol.  6,  p.  472. 

For  Forms  in  Actions  Against  Directors  and  Corporation  Officers  for  Neg- 
ligence, see  the  title  DIRECTORS  AND  CORPORA  TION 
OFFICERS,  vol.  6,  p.  691. 
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For  Form  of  Complaint  for  Negligence,  Causing  Injury  to  a  Drain,  see 

the  title  DRAINAGE,  vol.  7,  Form  No.  8030. 
For  Forms  in  Actions  Against  Druggists  for  Negligence,   see  the  title 

DRUGGISTS,  vol.  7,  P-  233- 
For  Forms  in  Actions  Against  an  Elevated  Railroad  for  Negligence,  see 

the  title  ELEVATED  RAILROADS,  vol.  7,  p.  443- 
For  Forms  in  Actions  for  Negligence,  Causing  Injury  from  Explosions, 

see  the  title  EXPLOSIONS  AND  EXPLOSIVES,  vol.   8, 

p.  414- 
For  Form  of  Declaration  Against  the  Proprietor  of  a  Ferry  for  Negli- 
gence, Causing  Injury  to  Goods,  see  the  title  FERRIES,  vol.  8, 

Form  No.  9506. 
For  Forms  in  Actions  for  Negligence,  Causing  Injury  from  Fires,  see  the 

title  FIRES,  vol.  8,  p.  598. 
For  Forms  in  Actions  Against  Innkeepers  for  Negligence,  see  the  title 

INNKEEPERS,  vol.  10,  p.  i. 
For  Forms  in  Actions  by  a  Tenant  Against  a  Landlord  for  Negligence,  see 

the  title  LANDLORD  AND  TENANT,  vol.  11,  p.  8. 
For  Forms  in  Actions  for  Negligence,  Causing  Injury  to  Lateral  Support, 

see  the  title  LATERAL  SUPPORT,  vol.  11,  p.  318. 
For  Forms  in  Actions  by  a  Servant  Against  a  Master  for  Negligence,  see 

the  title  MASTER  AND  SERVANT,  vol.  12,  p.  i. 
For  Form  of  Complaint  Against  Owner  of  Mill  Dam  for  Negligence, 

Causing  Destruction  of  Crop,  see  the  title  MILLS  AND  MILL 

DAMS,  vol.  12,  Foi-m  No.  13 831. 
For  Forms  in  Actions  for  Negligence  in  the  Management  of  Mines,  see 

the  title  MINES  AND  MINING,  vol.  12,  p.  319. 
For  Forms  in  Actions  Against  Municipal  Corporations  for  Negligence,  see 

the  titles  MUNICIPAL  CORPORATIONS,  vol.  12,  p.  952; 

STREETS  AND  HIGH IV A  YS. 
For  Forms  of  Plea  and  Answer  of  Contributory  Negligence,  see  the  title 

CONTRIBUTORY  NEGLIGENCE,  vol.  5,  p.  458. 
See  also  the  GENERAL  INDEX  to  this  work. 

I.  COMPLAINT,  DECLARATION  OR  PETITION.^ 

1.  Kequisites  of  Complaint,  etc.  —  Gen-  resulting  from  the  negligence  of  several 

erally.  —  For    the    formal    parts    of  a  persons,  plaintiff  may  sue  all  or  some 

complaint,  declaration  or  petition  in  a  of  the  parties  jointly  or   one  of  them 

particular  jurisdiction  consult  the  titles  separately.     Vieths  v.  Skinner,  47  111. 

Complaints,  vol.  4,  p.  1019;  Declara-  App.  325;  Roberts  v.  Johnson,  58  N.  Y. 

TiONS,  vol.  6,  p.  244.  613. 

Form  of  Action. —  In  all  cases,  where  Alleging  Duty  on  Part  of  Defendant  — 

the  injury  is  attributable  to  negligence.  Generally. — A   complaint  for  personal 

although  it  were  the  immediate  effect  injury  through  negligence   must  show 

of   the   defendant's   act,  the  party  in-  a  legal  duty  or  obligation  of  the  defend- 

jured    has  an    election,  either  to  treat  ant  toward  the  person   injured,  exist- 

the  negligence  of  the  defendant  as  the  ing  at  the  time  and  place  of  the  injury, 

cause  of  action,  and  declare  in  case  or  which  the  defendant  failed  to  perform 

to  consider  the  act  itself  as  the  cause  or  fulfil    and  that  the  injury  was  occa- 

of  the  injury,  and   to  declare  in   tres-  sioned  by  such  failure.     Thiele  v.  Mc- 

pass.     Dalton  v.   Favour,  3  N.  H.  465.  Manus,    3    Ind.    App.    132.      See    also 

Parties  Defendant. —  In   an  action  on  Poling  v.  Ohio  River  R.  Co.,  38  W.  Va, 

the  case  to  recover  for  personal  injury,  645.     For  if  there  is  no  duty  there  can 
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1.  For  Injury  to  Person  Through  Negligence. 


be  no  negligence.  Parker  v.  Provi- 
dence, etc.,  Steamboat  Co.,  17  R.  I. 
376;  Mexican  Nat.  R.  Co.  v.  Crum,  6 
Tex.  Civ.  App.  702.  It  is  not  enough, 
however,  for  the  plaintiff  to  show 
merely  that  the  defendant  neglected  a 
duty,  and  that  he  would  not  have  been 
injured  if  the  duty  had  been  performed. 
Morrissey  v.  Providence,  etc.,  R.  Co., 
15  R.  I.  271.  And  certainly  not  enough 
to  show  that  defendant  neglected  a  duty 
imposed  for  the  benefit  of  a  third  per- 
son and  that  plaintiff  would  not  have 
been  injured  if  such  duty  had  been 
performed.  Hamilton  v.  Minneapolis 
Desk  Mfg.  Co.,  (Minn.  1S99)  So  N.  W. 
Rep.  693.  But  he  must  go  further  and 
show  that  the  duty  was  one  which  the 
defendant  owed  him.  Emry  v.  Roan- 
oke Nav.,  etc.,  Co.,  11 1  N.  Car.  94; 
Wilson  V.  New  York,  etc.,  R.  Co.,  18 
R.  I.  491 ;  Mexican  Nat.  R.  Co.  v.  Crum, 
6  Tex.  Civ.  App.  702. 

A  bare  allegation  of  duty  is  not  sui5- 
cient.  West  Chicago  St.  R.  Co.  v.  Coit, 
50  111.  App.  640;  Funk  V.  Piper,  50  111. 
App.  163;  Angus  V.  Lee,  40  111.  App. 
304;  Clyne  v.  Helmes,  61  N.  J.  L.  358. 
It  is  immaterial  and  ought  never  to  be 
introduced.  Breese  v.  Trenton  Horse 
R.  Co.,  52  N.  J.  L.  250.  For  it  is  but  a 
mere  conclusion  of  law,  is  not  traversa- 
ble, and  will  not  sustain  a  pleading. 
Ward  V.  Chicago,  etc.,  R.  Co.,  61  111. 
App.  530;  Marvin  Safe  Co.  v.  Ward,  46 
N.  J.  L.  19;  Kennedy  v.  Morgan,  57 
Vt.  46.  And  is  mere  surplusage.  West 
Chicago  St.  R.  Co.  v.  James,  69  111. 
App.  609;  Thammz/.  Lahey,  59  111.  App. 
73;  Zjednoczenie  v.  Sadecki,  41  111. 
App.  329.  And  is  not  even  obnoxious  to 
special  demurrer.  Jensen  v.  Wetherell, 
79  111.  App.  33.  But  the  facts  and  cir- 
cumstances from  which  the  duty  arises 
must  be  set  out,  and  the  sufficiency  of 
the  pleading  must  be  determined  from 
the  facts  from  which  the  duty  is  de- 
duced. Mobile,  etc.,  R.  Co.  v.  Cren- 
shaw, 65  Ala.  566;  West  Chicago  St.  R. 
Co.  V.  James,  69  111.  App.  609;  West 
Chicago  St.  R.  Co.  v.  Coit,  50  111.  App. 
640;  Funk  V.  Piper,  50  111.  App.  163; 
Angus  V.  Lee,  40  111.  App.  304;  Clyne 
V.  Helmes,  61  N.  J.  L.  358;  Breese  v. 
Trenton  Horse  R.  Co.,  52  N.  J.  L.  250; 
Marvin  Safe  Co.  v.  Ward,  46  N.  J.  L. 
19;  Emry  v.  Roanoke  Nav.,  etc.,  Co., 
Ill  N.  Car.  94;  Wilson  v.  New  York, 
etc.,  R.  Co.,  18  R.  I.  491;  Mexican  Nat. 
R.  Co.   V.  Crum,  6  Tex.  Civ.  App.  702; 


Kennedy  v.  Morgan.  57  Vt.  46;  Broth- 
ers V.  Rutland  R.  Co.,  (Vt.  1898)  42 
Atl.  Rep.  980. 

In  Breese  v.  Trenton  Horse  R.  Co., 
52  N.  J.  L.  250,  it  was  alleged  that  the 
plaintiff  "was  on"  one  of  the  street 
cars  of  the  defendant  "and  thereupon, 
it  became  and  was  the  duty  of  the  said 
defendant  to  guard,  protect  and  secure 
the  said  Edward  Yard  Breese  in  dis- 
mounting, descending,  getting  down 
and  removing  himself  from  the  said 
car;  yet  the  said  defendant,  not  regard- 
ing his  duty  in  that  behalf,  did  not  use 
due  and  proper  care  to  guard,  protect 
and  secure  the  aforesaid  Edward  Yard 
Breese,  whereby,"  etc.  It  was  held  that 
this  description  of  the  duty  was  not  the 
statement  of  a  fact,  but  was  simply  and 
exclusively  the  pleader's  averment  of 
the  legal  efficacy  of  the  facts  stated, 
and  was  therefore  insufficient. 

In  an  action  for  personal  injuries 
caused  by  an  elevator,  it  must  be 
averred  that  defendant  had  authority 
or  control  over  it,  for  in  the  absence  of 
such  averment  no  duty  to  regulate  its 
running  is  shown.  Troth  v.  Norcross, 
III  Mo.  630.  So  in  a  complaint  against 
a  landlord  of  premises  by  a  third  per- 
son, who  was  injured  by  the  falling  of 
a  part  of  the  building  through  failure 
to  repair,  it  must  be  shown  that  the 
defendant  was  bound  to  repair.  Casey 
V.  Mann,  (N.  Y.  Super.  Ct.  Spec.  T.)  5 
Abb.  Pr.  (N.  Y.)  91.  And  a  complaint 
is  insufficient  which  shows  that  the 
person  injured  was  a  trespasser,  as 
defendant  does  not  owe  such  a  person 
any  duty.  Parker  w.  Pennsylvania  Co., 
134  Ind.  673.  But  an  allegation  that 
the  plaintiff  was  at  the  place  where  the 
accident  occurred,  on  business  with, 
and  at  the  invitation  of,  the  defendant, 
was  held  sufficient  to  show  the  duty  on 
the  part  of  the  defendant,  as  between 
the  parties,  of  keeping  the  premises  in 
a  safe  condition.  Schmidt  v.  Bauer, 
80  Cal.  565.  See  also  McKee  v.  Mc- 
Cardell,  21  R.  I.,  pt.  2,  p.  156. 

Duty  cannot  be  established  by  proof 
of  other  facts  not  stated.  Kennedy  v. 
Morgan,  57  Vt.  46.  Nor  can  a  common- 
law  duty  be  shown  where  the  declara- 
tion is  based  upon  a  statutory  liability, 
and  there  are  no  general  averments  of 
neglect  of  duty.  Toledo,  etc.,  R.  Co.  v. 
Cline,  135  111.  41. 

An  exception  to  the  rule,  that  duty 
must  be  shown,  exists  where  the  law 
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imposes  a  public  duty.  In  such  a  case 
it  is  unnecessary  in  pleading  to  show  it. 
Louisville,  etc.,  Canal  Co.  v.  Murphy, 
9  Bush  (Ky.)  522.  And  where,  upon  a 
state  of  facts  presented,  a  duty  neces- 
sarily arises  by  implication,  it  need  not 
be  Slated.  Louisville,  etc.,  Canal  Co. 
V.  Murphy,  9  Bush(Ky.)  522.  At  least 
where  objection  is  not  made  by  de- 
murrer, but  is  raised  ior  the  first  time 
on  appeal.   Ella  v.  Boyce,  112  Mich.  552. 

Express  Aider.  —  A  failure  to  show 
duty  when  made  necessary  is  helped  out 
by  express  aider.  As,  for  example,  in 
Louisville,  etc. , Canal  Co.  z^.  Murphy,  9 
Bush  (Ky.)  522,  where  the  complaint 
brought  for  injuries  sustained  by  reason 
of  a  defective  bridge,  which  failed  to 
allege  that  defendant  was  compelled  to 
repair  the  bridge,  was  held  to  be  helped 
out  by  an  answer  which  alleged  that  the 
way  was  a  public  one,  and  "  that  the  de- 
fendant was  under  no  obligation  to  the 
public  to  keep  the  bridge  in  repair,  and 
that  it  constructed  the  same  for  its  own 
private  use  and  convenience." 

Alleging  Negligence  of  Defendant  — 
Generally.  —  PlaintifT  must  aver  negli- 
gence or  default  of  the  defendant. 
Gandy  v.  Chicago,  etc.,  R.  Co.,  30  Iowa 
420;  Louisville,  etc.,  R.  Co.  v.  Mitchell, 
87  Ky.  327;  Frankfort  Bridge  Co.  v. 
Williams,  9  Dana  (Ky.)  403;  Clark  v. 
Chicago,  etc.,  R.  Co.,  28  Minn.  69.  But 
this  does  not  mean  that  when  the  act 
averred  to  have  been  done  is  of  such  a 
character  that,  under  the  circumstances 
alleged,  it  was  necessarily  negligent,  it 
will  not  be  so  regarded  by  the  court 
unless  it  be  designated  as  negligently 
done.  Still,  it  is  generally  the  safer 
practice  to  make  this  allegation  directly. 
Blue  z/.  Briggs,  12  Ind.  App.  105.  See 
also  Taylor  v.  Felsing,  63  111.  App.  624; 
Louisville,  etc.,  R.  Co.  v.  Hicks,  11  Ind. 
App.  588;  Pennsylvania  Co.  v.  Marion, 
104  Ind.  239.  And  "it  is  not  neces- 
sary, *  *  *  that  from  the  facts  stated 
in  the  petition  the  inference  of  negli- 
gence should  be  irresistible.  It  is  suf- 
ficient if  facts  are  alleged  which,  if 
proved,  would  justify  the  jury  in  infer- 
ring negligence."  Aurora  v.  Cox,  43 
Neb.  727. 

A  union  of  material  and  immaterial 
charges  of  negligence  does  not  preclude 
a  recovery.  The  trial  court  will  elimi- 
nate such  immaterial  charges  from  the 
consideration  of  the  jury  and  limit  their 
consideration  to  the  other  acts  alleged, 


which,  if  they  are  found  to  exist, 
constitute  negligence.  Thompson  v. 
Toledo,  etc.,  R.  Co.,  91  Mich.  255.  See 
also  Thayer  v.  Flint,  etc.,  R.  Co.,  93 
Mich.  150. 

Alleging  in  General  Terms. — It  is  well 
settled  that  negligence  may  be  charged 
in  general  terms;  that  is,  what  was 
done  being  slated,  it  is  sufficient  to  say 
that  it  was  negligently  done,  without 
stating  the  particular  omission  which 
rendered  the  act  negligent.  But  it  must 
appear  from  the  facts  averred  that  the 
negligence  caused  or  contributed  to  the 
injury.  Smith  v.  Buttner,  90  Cal.  95. 
To  the  same  effect  see  the  following 
cases,  to  wit:  Mobile,  etc.,  R.  Co.  v. 
Crenshaw,  65  Ala.  566;  Jacksonville, 
etc.,  R.  Co.  V.  Jones,  34  Fla.  286;  Duval 
V.  Hunt.  34  Fla.  85;  Walsh  v.  Western 
R.  Co.,  34  Fla.  I;  Chicago  City  R.  Co. 
V.  Jennings,  57  III.  App.  376;  Coal 
Bluff  Min.  Co.  v.  Watts,  6  Ind.  App. 
347;  Boyce  v.  Fitzpatrick,  80  Ind.  526; 
St.  Louis,  etc.,  R.  Co.  v.  Maihias,  50 
Ind.  65;  jeffersonville,  etc.,  R.  Co.  v. 
Dunlap,  29  Ind.  426;  Chicago,  etc.,  R. 
Co.  V.  Barnes,  2  Ind.  App.  213;  Chiles 
V.  Drake,  2  Met.  (Ky.)  146;  Schindlerw. 
Milwaukee,  etc.,  R.  Co.,  77  Mich.  136; 
Dugan  V.  St.  Paul,  etc.,  R.  Co.,  40 
Minn.  544;  Jacquin  v.  Grand  Ave. 
Cable  Co.,  57  Mo.  App.  320;  Senate  v. 
Chicago,  etc.,  R.  Co.,  57  Mo.  App.  223; 
Wills  V.  Cape  Girardeau  Southwestern 
R.  Co.,  44  Mo.  App.  51;  Ravenscraft  v. 
Missouri  Pac.  R.  Co.,  27  Mo.  App.  617; 
Sullivan  v.  Missouri  Pac.  R.  Co.,  97 
Mo.  113;  Condon  v.  Missouri  Pac.  R. 
Co.,  78  Mo.  567;  Chubbuck  v.  Hanni- 
bal, etc.,  R.  Co.,  77  Mo.  591;  Mack  v. 
St.  Louis,  etc.,  R.  Co.,  77  Mo.  232; 
Palmer  v.  Missouri  Pac.  R.  Co.,  76  Mo. 
217;  Schneider  v.  Missouri  Pac.  R.  Co., 
75  Mo.  295;  McPheeters  v.  Hannibal, 
etc.,  R.  Co.,  45  Mo.  22;  Madden  v.  Port 
Royal,  etc.,  R.  Co.,  35  S.  Car.  381;  East 
Tennessee  Coal  Co.  v.  Daniel,  100  Tenn. 
65;  Hawker  v.  Baltimore,  etc.,  R.  Co., 
15  W.  Va.  628;  Snyder  v.  Wheeling 
Electrical  Co.,  43  W.  Va.  66r;  Hanson 
V.  Anderson,  90  Wis.  195;  Clark  v.  Chi- 
cago, etc.,  R.  Co.,  15  Fed.  Rep.  588. 

A  general  allegation  of  negligence  is 
not  a  mere  conclusion  of  law,  but  is  a 
statement  of  an  ultimate  fact  allowed 
to  be  pleaded.  Such  a  general  form  of 
alleging  negligence  seems  to  have  been 
permissible  in  common-law  pleading. 
Clark  V.  Chicago,  etc.,  R.  Co.,  28  Minn. 
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69,  See  also  McGonigle  v.  Tane,  20 
Colo.  292;  Andrew  v.  Chicago,  etc.,  R. 
Co.,  45  III.  App.  269;  Stendal  v.  Boyd, 
67  Minn.  279;  Rogers  v.  Truesdale,  57 
Minn.  126;  Rolseth  v.  Smith,  38  Minn. 
14;  Ekman  v.  Minneapolis  St.  R.  Co., 
34  Minn.  24. 

The  following  cases  hold  that  a  gen- 
eral allegation  of  negligence,  without 
stating  the  particular  acts  which  con- 
stitute the  negligence,  is  good  against 
a  general  demurrer,  to  wit:  Hindman 
V.  Timme,  8  Ind.  App.  416;  Lake  Erie, 
etc.,  R.  Co.  V.  Griffin,  8  Ind.  App.  47; 
Huntington  County  v.  Huffman,  134 
Ind.  i;  Ohio,  etc.,  R.  Co.  v.  McCart- 
ney, 121  Ind.  385;  Louisville,  etc.,  R. 
■Co.  V.  Cauley,  119  Ind.  142;  Hammond 
V.  Schweitzer,  112  Ind.  246;  Cleveland, 
etc.,  R.  Co.  V.  Wynant,  100  Ind.  160; 
Jones  V.  White,  90  Ind.  255;  Keating  z/. 
Brown,  30  Minn.  9;  Omaha,  etc.,  R. 
Co.  V.  Wright,  49  Neb.  456  {overruling 
Omaha,  etc.,  R.  Co.  v.  Wright,  47  Neb. 
886);  Macfarland  v.  West  Side  Imp. 
Assoc,  56  Neb.  277;  Chicago,  etc.,  R. 
Co.  V.  Kellogg,  54  Neb.  127,  55  Neb. 
748;  Gulf,  etc.,  R.  Co.,  V.  Washington, 
49  Fed.   Rep.  347. 

And  in  Utah  such  allegation  is  good 
after  verdict  and  judgment.  Mangum 
V.  Bullion,  etc.,  Min.  Co.,  15  Utah  534. 

Effect  of  Alleging  Particular  Acts. — 
Where  general  allegations  of  negli- 
gence are  followed  with  a  statement  of 
specific  acts  of  negligence,  plaintiff  will 
be  confined  to  the  acts  specially  alleged. 
Hill  V.  Callahan,  82  Ga.  109.  See  also 
■Central  R.,  etc.,  Co.  v.  Nash,  81  Ga. 
580;  Georgia  R.,  etc.,  Co.  v.  Oaks,  52 
Ga.  410;  Carter  v.  Kansas  City,  etc., 
R.  Co.,  65  Iowa  287;  Miller  v.  Chicago, 
etc.,  R.  Co.,  66  Iowa  364;  Telle  v. 
Leavenworth  Rapid  Transit  R.  Co.,  50 
Kan  455;  Schindler  z/.  Milwaukee,  etc., 
R.  Co..  77  Mich.  136;  Omaha,  etc.,  R. 
Co.  V.  Wright,  49  Neb.  456;  East  Ten- 
nessee Coal  Co.  V.  Daniel,  100  Tenn. 
65;  Ravenscraft  r.  Missouri  Pac.  R.  Co., 
27  Mo.  App.  617;  Atchison  v.  Chicago, 
etc.,  R.  Co.,  80  Mo.  213;  Wallace  v. 
San  Antonio,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1897)  42  S.  W.  Rep.  865;  Missouri 
Pac.  R.  Co.  V.  Hennessey,  75  Tex.  155. 
But  though  the  declaration  may  allege 
certain  specifications  of  negligence  by 
the  servants  of  the  company,  yet  if 
proof  be  allowed  to  go  to  the  jury  with- 
out objection,  outside  of  those  alleged, 
plaintiff  should  not  be  held  strictly  to 
the  fact,  no  objection  having  been  made 
to  the  admission  of  the  evidence  and  no 


motion  to  rule  it  out.  The  reason  after 
verdict  is  that  by  amendment  the  dec- 
laration could  have  been  amended  so 
as  to  cover  the  omitted  allegations. 
Savannah,  etc.,  R.  Co.  v.  Barber,  71 
Ga.  644. 

Proximate  Cause.  —  It  is  not  enough, 
however,  to  charge  the  defendant  with 
negligent  acts,  whether  of  commission 
or  omission;  but  it  must  also  be  shown 
with  reasonable  certainty  that  such  acts 
were  the  direct  or  proximate  cause  of 
the  accident  or  injury,  or  the  complaint 
must  be  held  bad  on  demurrer  for  the 
want  of  sufficient  facts.  Pittsburgh, 
etc.,  R.  Co.  z/.  Conn.,  104  Ind.  64;  Haz- 
ard Powder  Co.  v.  Volger,  3  Wyo.  189. 
For  an  act  of  negligence  unconnected 
with  the  injury  is  necessarily  harmless. 
Fahr  v.  Manhattan  R.  Co.,  (C.  PI.  Gen. 
T.)  9  Misc.  (N.  Y.)57.  See  also  Thomp- 
son V.  Duncan,  76  Ala.  334;  Strain  v. 
Strain,  14  111.  368;  Louisville,  etc.,  R. 
Co.  V.  Thompson,  107  Ind.  442;  Island 
Coal  Co.  V.  Clemmitt,  19  Ind.  App.  21; 
Woodward  v.  Oregon  R.,  etc.,  Co.,  18 
Oregon  289;  Miller  v.  Itasca  Cotton 
Seed  Oil  Co.,  (Tex.  Civ.  App.  1897)  41 
S.  W.  Rep.  366. 

A  complaint  which  alleges  that  "by 
reason,  entirely  of  the  insufficiency, 
want  of  repair,  and  defects  aforesaid, 
of  and  in  said  bridge,"  said  team  fell 
from  the  bridge,  sufficiently  shows  that 
the  defects  in  the  bridge  were  the  proxi- 
mate cause  of  the  injury.  Kelly  v.  Dar- 
lington, 86  Wis.  432.  So  an  allegation 
"  that  in  consequence  of  the  aforesaid 
wrongful  acts,  neglect  and  default  of 
defendants,  and  without  fault  on  his 
part,  the  said  William  Housenbork,  on 
the  said  nth  day  oi  June,  I'iSj,  fell  into 
and  through  the  hatchway,"  etc.,  suffi- 
ciently states  facts  to  show  that  such 
negligence  was  the  proximate  cause  of 
the  injury.  Schultz  v.  Moon,  33  Mo. 
App.  329.  But  an  allegation  that  one 
of  several  holes  was  covered  with  paper 
but  left  unprotected  by  boards  or  other 
suitable  protection,  without  any  allega- 
tion that  that  was  the  hole  into  which 
plaintiff  broke,  does  not  show  proxi- 
mate cause.  Eilenberger  v.  Nelson,  64 
111.  App.  277. 

Alleging  Degree  of  Negligence,  —  In 
alleging  common-law  negligence,  the 
degree,  whether  wilful,  gross  or  ordi- 
nary, need  not  be  stated.  Louisville, 
etc.,  R.  Co.  V.  Mitchell,  87  Ky.  327; 
Shumacher  v.  St.  Louis,  etc.,  R.  Co., 
39  Fed.  Rep.  174.  It  is  a  matter  of 
proof  and  not  of  averment.  Louis- 
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ville,  etc.,  R.  Co.  v.  Wurl,  62  111.  App. 
381;  Ohio,  etc.,  R.  Co.  v.  Selby,  47 
Ind.  471. 

Where  the  plaintiff  pleads,  that  an 
injury  is  caused  by  the  negligence  of 
the  defendant,  he  cannot  recover  for 
an  intentional  injury.  O'Brien  v. 
Loomis,  43  Mo.  App.  29;  Bindbeutal 
V.  Street  R.  Co.,  43  Mo.  App.  463.  For 
the  words  "wilful"  and  "negligent" 
are  not  synonyms.  Louisville,  etc., 
R.  Co.  V.  Bryan,  107  Ind.  51;  Moore  v. 
Drayton,  (Supreme  Ct.  Gen.  T.)  16  N. 
Y.  Supp.  723.  And  to  use  them  in 
conjunction  is  to  affirm  in  one  breath 
that  an  act  was  done  through  inten- 
tion —  thoughtlessly,  heedlessly,  and  at 
the  same  time  purposely  and  by  de- 
sign. Bindbeutal  v.  Street  R.  Co.,  43 
Mo.  App.  463. 

The  words  "gross  negligence"  and 
"recklessness"  cannot  be  substituted 
for  "  wilfulness,"  and  if  in  evidence 
the  conduct  intended  to  be  represented 
by  these  words  can  amount  to  wilful- 
ness it  cannot  be  made  available  under 
a  pleading  which  does  not  charge 
wilfulness.  Chicago,  etc.,  R.  Co.  v. 
Hedges,  105  Ind.  398.  See  also 
Pennsylvania  Co.  v.  Smith,  98  Ind.  42. 
So,  also,  where  a  complaint  charged 
that  defendant  in  a  wanton  and  care- 
less manner  run  said  locomotive,  etc., 
it  was  held  that  "wanton"  did  not 
mean  wilful,  and  that  it  added  no 
force  to  the  charge  that  the  act  was 
done  in  a  careless  manner.  Lafayette, 
etc.,  R.  Co.  V.  Huffman,  28  Ind.  287. 

Where  there  is  a  general  charge  of 
wilfulness  and  the  specific  facts  and 
wrongs  upon  which  it  is  based  follow, 
if  these  do  not  as  a  matter  of  law  show 
that  the  injury  was  wilfully  inflicted, 
the  paragraph  does  not  make  a  case  of 
wilful  injury  and  must  be  treated  as 
charging  negligence  only.  Ivens  v. 
Cincinnati,  etc.,  R.  Co.,  103  Ind.  27. 
And  if  averments  in  a  petition  amount 
to  a  charge  of  wilful  negligence,  yet 
that  will  not  defeat  a  recovery  for  or- 
dinary negligence.  Faulkner  z*.  Kean, 
(Ky.  1895)  32  S.  W.  Rep.  265.  As,  for 
example,  in  Taylor  v.  Holman,  45  Mo. 
371,  where  it  was  held  that  an  allega- 
tion of  "wilful"  negligence,  it  being 
sufficient  to  prove  simple  negligence, 
might  have  been  struck  out  as  sur- 
plusage. So  where  a  complaint  al- 
leging negligence  added  the  words 
"recklessly  and  wilfully,"  the  court 
held  that  they  were  properly  treated  as 
surplusage.     Moore   v.   Drayton,   (Su- 
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preme  Ct.  Gen.  T.)  16  N.  Y.  Supp.  723. 
And  where  the  declaration  alleged  that 
certain  wrongs  were  done  wilfully  and 
negligently  and  the  evidence  showed 
merely  that  they  were  negligently  done, 
it  was  held,  on  motion  to  exclude  the 
evidence,  that  there  was  not  a  fatal  va- 
riance between  the  declaration  and 
proof.  The  court  said:  "It  was  alto- 
gether permissible  to  treat  the  aver- 
ments of  wilfulness  as  surplusage. 
Striking  out  that  part  of  the  complaint 
charging  wilfulness,  there  yet  remained 
a  sufficient  declaration  for  wrongs  neg- 
ligently done."  Alabama,  etc.,  R.  Co. 
V.  Hanes,  69  Miss.  r6o. 

The  terms  "  carelessness  "  and  "  neg- 
ligence" in  the  law  are  synonyms. 
Bindbeutal  v.  Street  R.  Co.,  43  Mo. 
App.  463. 

Alleging  Due  Care  of  Plaintiff —  Gen- 
erally. —  In  some  states  the  absence  of 
contributory  negligence  on  the  part  of 
the  plaintiff  is  just  as  essential  an  ele- 
ment in  the  cause  of  action  as  the  neg- 
ligence of  the  defendant,  and  just  as- 
clearly  constitutes  a  necessary  part  of 
the  plaintiff's  case.  Foster  v.  Onder- 
donk,  54  111.  .  App.  254;  Kepperly  v. 
Ramsden,  83  III.  354;  Aurora  Branch 
R.  Co.  V.  Grimes,  13  111.  585;  Cincin- 
nati, etc.,  R.  Co.  V.  Butler,  103  Ind.  31; 
Stevens  v.  Lafayette,  etc.,  Gravel  Road 
Co.,  99  Ind.  392;  Evansville,  etc.,  R. 
Co.  V.  Hiatt,  17  Ind.  102;  Stuber  v. 
Gannon,  98  Iowa  228;  Rabe  v.  Sommer- 
beck,  94  Iowa  656;  Thomas  v.  Chi- 
cago, etc.,  R.  Co.,  93  Iowa  248; 
Fernbach  v.  Waterloo,  76  Iowa  598; 
Gamble  v.  Mullin,  74  Iowa  99;  Hawes 
V.  Burlington,  etc.,  R.  Co.,  64  Iowa 
315;  Albee  v.  Floyd  County,  46  Iowa 
177;  Benton  v.  Central  R.  Co.,  42 
Iowa  192;  Nelson  v.  Chicago,  etc.,  R. 
Co.,  38  Iowa  564;  Carlin  v.  Chicago, 
etc.,  R.  Co.,  37  Iowa  316;  Gallagher  v. 
Procter,  84  Me.  41;  Jackson  v.  Castle, 
82  Me.  579;  Denman  v.  Johnson,  85. 
Mich.  387;  Guggenheim  v.  Lake  Shore, 
etc.,  R.  Co.,  66  Mich.  150;  Lake  Shore, 
etc.,  R.  Co.  V.  Miller,  25  Mich.  274; 
Detroit,  etc.,  R.  Co.  v.  Van  Steinburg, 
17  Mich.  99;  Guthrie  v.  Nix,  3  Okla. 
136;  Coughtry  v.  Willamette  St.  R.  Co., 
21  Oregon  245.  And  in  such  states 
the  rule  that  plaintiff  must  allege  that 
he  himself  was  not  guilty  of  contribu- 
tory negligence  is  not  confined  to  ac- 
tions for  injuries  to  the  person,  but 
extends  to  injuries  to  property.  Cincin- 
nati, etc.,  R.  Co.  V.  Hiltzhauer,  99  Ind. 
486.  But  in  most  states  contributory- 
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negligence  is  for  the  defense  rather 
than  for  the  plaintiff.  See  cases  cited 
infra,  note  3,  p.  78. 

In  New  York,  the  rule  now  is  that 
while  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  the  negligence  of 
the  latter  did  not  contribute  in  any  de- 
gree to  the  injury  complained  of,  it  is 
sufficient  as  a  matter  of  pleading  to  aver 
that  the  injury  and  damage  complained 
of  was  caused  by  the  negligence  of  the 
defendant.  This  is,  in  pleading,  an 
averment  that  the  injury  was  occa- 
sioned by  the  sole  negligence  of  the 
latter.  Urquhart  v.  Ogdensburgh,  23 
Hun  (N.  Y.)  75;  Lee  v.  Troy  Citizens' 
Gas-Light  Co-.gS  N.  Y.  115. 

In  the  states  where  plaintiff  is  re- 
quired to  allege  that  he  was  free  from 
contributory  negligence,  a  failure  to  so 
allege  is  not  cured  by  verdict,  because 
it  is  a  total  omission  of  a  material  aver- 
ment, and  not  a  material  averment  de- 
fectively or  imperfectly  stated.  Guthrie 
V.  Nix,  3  Okla.  136;  Orange,  etc.,  R. 
Co.  V.  Miles,  76  Va.  773.  And  it  may 
be  taken  advantage  of  by  a  motion  in 
arrest  of  judgment.  Eberhart  v.  Reis- 
ter,  96  Ind.  478.  But  see  contra,  to  the 
effect  that  it  is  not  a  fatal  defect  after 
verdict.  Baltimore,  etc.,  R.  Co.  v. 
Then,  159  111.  535.  And  where  the  dec- 
laration contained  no  allegation  in  ex- 
press terms  that  the  plaintiff  was  in  the 
exercise  of  due  care,  but  that  fact  was 
alleged  argumentatively,  it  was  held 
that  such  defect  was  cured  by  verdict. 
Gerke  v.  Fancher,  158  111.  375. 

How  Alleged,  —  Plaintiff  may  plead  in 
general  terms  the  absence  of  contribu- 
tory negligence.  Gregory  v.  Wood- 
worth,  93  Iowa  246;  Messenger  v.  Pate, 
42  Iowa  443.  Unless  the  facts  specifi- 
cally stated  in  the  complaint  clearly 
show  that  there  was  contributory  negli- 
gence. Ohio,  etc.,  R.  Co.  v.  Hill,  7 
Ind.  App.  255;  Citizens'  St.  R.  Co.  v. 
Spahr,  7  Itid.  App.  23;  Evansville,  etc., 
R.  Co.  V.  Athon,  6  Ind.  App.  295;  Louis- 
ville, etc.,  R.  Co.  V.  Lohges,  6  Ind.  App. 
288;  Chicago,  etc.,  R.  Co.  v.  Smith,  6 
Ind.  App.  262;  Louisville,  etc.,  R.  Co. 
V.  Hobbs,  3  Ind.  App.  445;  Kentucky, 
etc..  Bridge  Co.  v.  Quinkert,  2  Ind. 
App.  244;  Chicago,  etc.,  R.  Co.  v.  Nash, 
I  Ind.  App.  298;  Ohfo,  etc.,  R.  Co.  v. 
Hawkins,  i  Ind.  App.  213;  Indianapo- 
lis,etc.,  R.  Co.  f.  Wilson,  134  Ind.  95;  Al- 
len County  V.  Creviston,  133  Ind.  39; 
Pennsylvania  Co.  v.  Horton,  132  Ind. 
189;  Louisville,  etc.,  R.  Co.  v.  Hanning, 
131  Ind.  528;  Pennsylvania  Co.  v.  Mc- 


Cormack,  131  Ind.  250;  Louisville,  etc., 
R.  Co.  V.  Summers,  131  Ind.  241;  Cin- 
cinnati, etc.,  R.  Co.  V.  Darling,  130 
Ind.  376;  Stewart  z-.  Pennsylvania  Co., 
130  Ind.  242;  Spencer  v.  Ohio,  etc.,  R. 
Co.,  130  Ind.  181;  Wabash  v.  Carver, 
129  Ind.  552;  Louisville,  etc.,  R.  Co.  v. 
Stommel,  126  Ind.  35;  Columbus  v. 
Strassner,  124  Ind.  482;  Elkhart  z/.  Wit- 
man,  122  Ind.  538;  Ohio,  etc.,  R.  Co.  v. 
Walker,  113  Ind.  196;  Evansville,  etc., 
R.  Co.  V.  Crist,  116  Ind.  446;  Ivens  v. 
Cincinnati,  etc.,  R.  Co.,  103  Ind.  27; 
Howard  County  v.  Legg,  93  Ind.  523; 
Gheens  v.  Golden,  90  Ind.  427;  Bloom- 
ington  V.  Rogers,  83  Ind.  261;  Murphy 
V.  Indianapolis,  83  Ind.  76;  Louisville, 
etc.,  R.  Co.  V.  Head,  80  Ind.  117;  Gorm- 
ley  V.  Ohio,  etc.,  R.  Co.,  72  Ind.  31; 
Jackson  v.  Indianapolis,  etc.,  R.  Co., 
47  Ind.  454;  Ft.  Wayne  v.  DeWitt,  47 
Ind.  391.  In  which  case  the  specific 
facts  will  ordinarily  control  the  general 
averment,  if  they  make  it  clear  that 
there  was  contributory  negligence. 
Evansville,  etc.,  R.  Co.  v.  Crist,  116 
Ind.  446.  And  a  demurrer  will  be  sus- 
tained to  the  complaint.  Cincinnati, 
etc.,  R.  Co.  V.  Peters,  80  Ind.  168.  For 
it  is  the  specific  statement  of  facts  that 
controls  in  the  construction  of  pleadings, 
and  not  the  general  averment.  Louis- 
ville, etc.,  R.  Co.  V.  Schmidt,  106  Ind. 
73.  But  a  failure  to  aver  in  general 
terms  that  plaintiff  was  free  from  con- 
tributory negligence  does  not  affect  the 
complaint,  where  the  special  facts  show 
that  he  was  without  fault.  Romona 
Oolitic  Stone  Co.  v.  Johnson,  6  Ind. 
App.  550;  Cincinnati,  etc.,  R.  Co.  v. 
Stanley,  4  Ind.  App.  364;  Pennsylvania 
Co.  V.  Davis,  4  Ind.  App.  51;  Gartin  v. 
Meredith,  153  Ind.  16;  Ft.  Wayne,  etc., 
R.  Co.  V.  Gruff,  132  Ind.  13;  Louisville, 
etc.,  R.  Co.  V.  Schmidt,  106  Ind.  73; 
Louisville,  etc.,  R.  Co.  v.  Lockridge,  93 
Ind.  191;  Sullivan  v.  Toledo,  etc.,  R. 
Co.,  58  Ind.  26;  Thompson  v.  Cincin- 
nati, etc.,  R.  Co.,  54  Ind.  197;  Jefferson- 
ville,  etc.,  R.  Co.  v.  Goldsmith,  47  Ind. 
43;  Michigan  Southern,  etc..  R.  Co.  v. 
Lantz,  29  Ind.  528;  Evansville,  etc.,  R. 
Co.  V.  Dexter,  24  Ind.  411. 

That  plaintiff  was  in  the  exercise  of 
due  care  is  a  sufficient  allegation. 
Chicago,  etc.,  R.  Co.  v.  Crowder,  49 
111.  App.  154;  Illinois  Cent.  R.  Co.  v. 
Nowicki,  148  111.  29;  Allyn  v.  Boston, 
etc.,  R.  Co.,  105  Mass.  77;  Murphy  v. 
Deane,  loi  Mass.  455;  Hickey  v.  Bos- 
ton, etc.,  R.  Co.,  14  Allen  (Mass.)  429; 
Warren  v.  Fitchburg  R.  Co.,  8  Allen 
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(Mass.)  227.  So  also  are  the  following 
allegations  sufficient,  to  wit:  That 
"the  injury  occurred  without  any 
fault"  on  part  of  plaintiff.  Rogers  v. 
Overton,  87  Ind.  410.  That  the  "  said 
injuries  were  sustained  without  fault 
or  negligence  "  of  the  plaintiff.  Rush- 
ville  V.  Poe,  85  Ind.  83.  And  that 
plaintiff  was  "  without  any  fault,  blame 
or  negligence."  Lake  Erie,  etc.,  R. 
Co.  V.  Griffin.  8  Ind.  App.  47.  At  any 
rate,  they  are  sufficient  to  withstand  a 
demurrer.  Chicago,  etc.,  R.  Co.  v. 
McDaniel,  134  Ind.  166.  Or  a  motion 
in  arrest  of  judgment.  Anderson  v. 
Hervey,  67  Ind.  420.  As  the  defect,  if 
defect  it  is,  must  be  reached  by  a  mo- 
tion. Louisville,  etc.,  R.  Co.  z/.  Smith, 
58  Ind.  575. 

An  allegation  that  the  plaintiff  was 
without  fault  is  not  a  mere  conclusion 
of  law.  It  is  a  statement  of  an  ulti- 
mate pleadable  fact,  the  same  as  an 
allegation  of  negligence  as  applied  to 
the  conduct  of  a  party.  Chicago,  etc., 
R.  Co.  V.  Barnes,  2  Ind.  App.  213.  It 
has  a  technical  signification  and  en- 
titles the  plaintiff  to  make  proof  of  any 
facts  tending  to  show  its  truth.  Alex- 
andria, Min.,  etc.,  Co.  v.  Irish,  16  Ind. 
App.  534.  And  makes  the  complaint 
good  against  all  mere  inferences  of 
contributory  negligence,  unless  the  in- 
ference arises  as  a  necessary  legal  con- 
clusion from  the  facts  stated.  Louis- 
ville, etc.,  R.  Co.  V.  Sandford,  117  Ind. 
265;  Pittsburgh,  etc.,  R.  Co.  v.  Wright, 
80  Ind.  182.  For  "fault"  is  properly 
used  in  the  same  sense  as  negligence. 
Louisville,  etc.,  R.  Co.  v.  Berry,  2  Ind. 
App.  427.  And  is  equivalent  to  it. 
Rogers  v.  Overton,  87  Ind.  4x0. 

Alleging  Damages  —  Generally.  — The 
ad  damnum  is  a  sufficient  allegation  of 
damage  in  all  cases  in  which  special 
damages  are  not  claimed.  Baldwin  v. 
Western   R.  Corp.,  4  Gray  (Mass.)  333. 

Under  a  general  averment  of  dam- 
ages, proof  of  the  value  of  the  daily 
labor  of  the  plaintiff  is  admissible. 
"  There  is  no  more  satisfactory  proof  of 
the  actual  damages  than  proof  of  the 
value  of  the  daily  labor  of  the  plaintiff. " 
Cabot  V.  McKane,  (Supreme  Ct.  Gen. 
T.)  I  N.  Y.  St.  Rep.  495.  So,  under  a 
complaint  which  stated  that  the  plain- 
tiff was  disabled  from  his  labor  and 
suffered  a  loss  of  power  to  labor,  it 
was  held  proper  to  allow  proof  of  the 
wages  plaintiff  was  earning  before  and 
since  the  accident.  MuUer  v.  Manhat- 
tan R.  Co.,  73  Hun  (N.  Y.)  512.    And  in 


Cleveland  v.  New  Jersey  Steam  Boat 
Co.,  (Supreme  Ct.  Gen.  T.)  7  N  Y. 
Supp.  28,  the  court  said:  "  The  plaintiff 
avers  that  since  the  injuries  received  he 
'  has  been  and  for  a  long  time  to  come, 
will  be  unable  to  labor,  and  has  been 
subjected  to  great  expense  in  conse- 
quence of  the  premises,  and  otherwise 
injured  to  his  damage  in  the  sum  oi  five 
thousand  dollars.'  We  think  under  that 
averment  the  amount  of  wages  he  was 
earning  at  the  time  of  his  injuries,  and 
the  fact  that  he  had  not  been  able  to 
labor  thereafter,  were  properly  re- 
ceived." Under  an  allegation  that 
plaintiff  was  prevented  for  a  long  time 
from  attending  to  his  business,  he  has 
a  right  to  show  what  his  earnings  were 
prior  to  the  action.  Ehrgott  v.  New 
York,  96  N.  Y.  264.  But  where  the  only 
special  damages  alleged  in  the  declara- 
tion are  confined  to  the  amount  paid 
out  in  endeavoring  to  get  cured,  plain- 
tiff has  no  right  to  give  in  evidence 
particular  engagements  to  lecture  and 
the  probable  gains  thereof,  and  that 
plaintiff  was  prevented  from  fulfilling 
them  by  reason  of  the  injury  and  his 
assumption  of  special  loss  thereby  sus- 
tained. Chicago  V.  O'Brennan,  65  111. 
160. 

Where  the  declaration  alleged  in  the 
first  count  that  plaintiff  was  hindered 
from  transacting  her  business  and  af- 
fairs, and  deprived  of  large  gains  and 
profits  which  she  otherwise  would  have 
earned,  and  in  the  second  count  that 
the  injuries  received  had  a  permanent 
effect  upon  her  personal  bodily  strength 
and  ability  to  make  a  living,  and  that 
she  had  been  rendered  unable  to  earn 
or  make  for  herself  a  living,  and  had 
been  deprived  of  large  gains  and 
profits  which  she  otherwise  would  have 
earned,  it  was  held  admissible  to  show 
what  was  the  business  of  the  plaintiff 
and  that  she  had  been  disabled  from 
pursuing  it  by  reason  of  her  injuries. 
Bloomington  v.  Chamberlain,  104  111. 
268. 

In  Homan  v.  Franklin  County,  90 
Iowa  1S5,  the  averments  of  damage 
were:  "That  by  reason  of  such  in- 
juries,  suffering,  and  expenditure  for 
medicine,  medical  services,  and  care, 
and  loss  of  time,  as  hereinbefore  men- 
tioned and  set  forth,  plaintiff  has  sus- 
tained damage  in  the  sum  of  fifteen 
thousand  dollars."  Nothing  "herein- 
before mentioned  "  referred  to  damage 
to  plaintiff's  business  on  his  farm.  It 
was  held  that  under  the  issues  plaintiff 
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was  limited  to  the  value  of  his  time 
lost,  without  reference  to  the  profits 
from  his  farm,  and  that  the  admission 
of  evidence  showing  damage  to  the 
business  of  his  farm  and  the  instruction 
permitting  a  recovery  therefor  were  er- 
roneous. 

In  Baldwin  v.  Western  R.  Corp.,  4 
Gray  (Mass.)  333,  the  plaintiff,  who  was 
injured  by  negligence  of  defendant,  was 
not  allowed,  under  an  allegation  of 
general  damage,  to  introduce  evidence 
showing  her  education  and  learning 
and  that  she  was  a  school  teacher,  the 
court  holding  that  while  they  would  not 
determine  the  more  difficult  question 
whether  the  evidence  would  be  admissi- 
ble under  any  form  of  declaration,  it 
did  not  tend  to  show  an  injury  falling 
within  the  class  of  general  damages. 

Where  plaintiff  alleged  that  by  rea- 
son of  escaping  steam  he  was  badly 
scalded  upon  the  right  forearm  and  the 
right  side  and  that  such  wrongful  act 
caused  damage  to  him,  he  was  not 
allowed  to  recover  damages  for  loss  of 
time  and  wages.  Edwards  v.  St.  Louis, 
etc  ,  R.  Co.,  79  Mo.  App.  257.  And 
where  it  is  not  alleged  in  the  complaint 
that  the  plaintiff  expended  money  in 
hiring  others  to  work  in  his  place,  it  is 
error  to  introduce  evidence  that  while 
suffering  from  such  injury  the  plaintiff 
employed  two  men  to  work  in  his 
place.  Gumb  v.  Twenty-third  St.  R. 
Co.,  114  N.  Y.  411.  But  where  the 
complaint  alleged  that  plaintiff  was 
compelled  to  remain  away  from  his 
business  for  about  six  weeks  and  was 
deprived  of  the  use  of  his  foot  and 
otherwise  injured,  he  was  allowed  to 
show  what  his  loss  of  earnings  was  be- 
cause of  his  absence  from  business, 
such  absence  being  one  of  the  natural 
and  necessary  results  of  the  injury. 
Carples  v.  New  York,  etc.,  R.  Co.,  16 
N.  Y.  App.  Div.  158. 

Alleging  Physical  Injuries.  —  A  com- 
plaint in  general  terms  is  sufficient  to 
enable  evidence  of  specific  hurts  and 
of  direct  results  therefrom  to  be  given. 
Quirk  V.  Siegel-Cooper  Co.,  (Supreme 
Ct.  Tr.  T.)  26  Misc.  (N.  Y.)  244.  The 
complainant  is  not  required  to  aver  all 
the  physical  injuries  which  he  sus- 
tained, or  which  may  have  resulted 
from  or  been  aggravated  by  the  wrong- 
ful act  complained  of.  If  such  injuries 
can  be  traced  to  the  act  complained  of, 
or  are  such  as  to  naturally  follow  from 
the  injury,  they  need  not  be  specifically 
averred.      Williams   v.    Oregon    Short 


Line  R.  Co.,  1 8  Utah  210.  As,  for  ex- 
ample, under  an  averment  that  plain- 
tiff was  bruised  and  wounded,  he  will 
be  allowed  to  prove  all  personal  inju- 
ries which  were  the  consequence  of  the 
wrong  complained  of  by  the  negligence 
of  the  defendant.  Hammond  v.  North 
Eastern  R.  Co.,  6  S.  Car.  130.  So  also 
will  he  be,  where  the  averment  is  that 
plaintiff  was  grievously  bruised,  hurt, 
and  injured  internally  and  externally. 
Elkhart  v.  Ritter,  66  Ind.  136.  And 
under  allegations  that  plaintiff  suffered 
great  bodily  injury;  that  he  became, 
and  still  continues  to  be,  sick,  sore  and 
disabled;  that  he  was  obliged  to  spend 
large  sums  in  attempting  to  cure  him- 
self; and  was  prevented  for  a  long 
time  from  attending  to  his  business, 
and  that  he  was  otherwise  injured,  to 
his  damage  $25,000,  proof  is  authorized 
of  any  bodily  injury  resulting  from 
the  accident;  such,  for  instance,  as  that 
he  had  a  disease  of  the  spine  of  a 
permanent  nature  as  the  result  of  his 
injury.  Ehrgott  v.  New  York,  96  N.  Y. 
264. 

Where  the  complaint  avers  that  the 
injury  to  the  hand  was  serious,  perma- 
nent and  painful,  it  is  proper  to  admit 
evidence  that  the  injury  to  the  hand 
occasioned  injury  to  the  general  health. 
Hansee  v.  Brooklyn  El.  R.  Co.,  66  Hun 
(N.  Y.)  384.  And  where  a  declaration 
alleged  that  "  the  arm  and  leg  of  the 
plaintiff  were  then  and  there  greatly 
hurt,  cut,  sprained,  bruised,  wounded, 
and  injured,  *  *  *  and  the  said  plain- 
tiff was  also  then  and  there  so  injured 
in  his  said  arm  and  leg  as  to  perma- 
nently injure  and  cripple  him  for  life," 
the  plaintiff  was  allowed  to  testify 
that  his  arm  was  broken  by  the  fall. 
Thompson  v.  Quincy,  83  Mich.  173. 
So,  under  a  declaration  alleging  inju- 
ries to  the  "hip,  hip  joint,  pelvis  and 
thigh,"  a  resulting  trouble  to  the  sci- 
atic nerve  was  shown.  Beath  v.  Rapid 
R.  Co.,  119  Mich.  512. 

It  is  not  necessary  for  the  plaintiff  to 
prove  every  specific  injury  to  his  per- 
son because  alleged  in  his  complaint. 
Hammond  v.  North  Eastern  R.  Co.,  6 
S.  Car.  130.  And  a  complaint  does  not, 
by  an  enumeration  of  specific  hurts  and 
results,  exclude  all  others.  Quirk  v. 
Siegel-Cooper  Co.,  (Supreme  Ct.  Tr. 
T.)  26  Misc.  (N.  Y.)  244. 

Alleging    Mental    Anxiety.  —  Where 

complaint     alleges    generally    mental 

anxiety,    the    jury   may    consider    the 

shame     and    mortification    which    the 
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Form  No.  14349. 

(Conn.  Prac.  Act,  p.  127,  No.  211.)' 

(Commencing  as  in  Form  No.  5912.') 

1.  At  the  time  of  the  grievances  complained  of  the  plaintiff  was  a 
cook  in  the  service  of  John  Doe,  at  No.  7^  King  street,  New  Haven., 
and  the  defendant  was  an  ice  merchant. 

2.  On  August  2d.,  iSJO,  John  Stiles,  a  servant  of  the  defendant,  act- 
ing in  the  line  of  his  service,  delivered  ice  at  the  house  of  sdiid  John 
Doe,  and  while  so  doing,  and  by  reason  of  his  negligence,  allowed  a 
block  of  ice  weighing  100  pounds  to  fall  on  the  plaintiff  from  a  great 
height. 

3.  The  plaintiff  was  thereby  severely  bruised  and  her  shoulder 
broken,  and  she  became,  in  consequence  of  said  injuries,  personally 
disabled  and  disfigured. 

4.  By  reason  of  said  injuries,  the  plaintiff  has  been  prevented  for  a 
long  time  from  attending  to  her  business,  and  has  incurred  a  large 
expense,  to  wit,  %125,  for  nursing  and  medical  attendance. 

The  plaintiff  claims  ^,000  damages. 
(Concluding  as  in  Form  No.  5912.) 

b.  In  Management  of  Appliances.* 

(1)  Hoisting  too  Heavy  Weight  on  Derrick. 
Form  No.  14350. 

(Precedent  in  Mitchell  v.  Colorado  Milling,  etc.,  Co.,  12  Colo.  App.  278. )* 

[(Title  of  court  and  cause  as  in  Form  No.  (55ii.)]* 

Comes  now  the  said  plaintiff  by  her  attorney,  and  by  leave  of  court 
first  had,  files  this  her  amended  complaint  in  the  above  entitled 
cause,  and  for  cause  of  action  alleges: 

plaintiff  suffered   by    being  obliged   to  shall  be  caused  by  a  wrongful  act,  neg- 

use   crutches    or  a    crutch    and    cane,  lect  or  default  of  another,  and  the  act, 

Beath  v.  Rapid   R.  Co.,  iig   Mich.  512.  neglect  or  default  is  such  as  would  (if 

But  under  a  general  allegation  of  men-  death   had   not  ensued),   have  entitled 

tal  suffering,  testimony  will  not  be  ad-  the  party  injured  to  maintain  an  action 

mitted  for  the  purpose  of  showing  that  and  recover  damages  in  respect  thereof, 

plaintiff,  a  single  woman,  was  engaged  then,  in   such   case,  liability  arises   in 

to  be  married  and  that  the    marriage  favor  of  one  dependent  upon  such  per- 

was  postponed  in  consequence  of  the  son,  and   the  jury   may  give  damages 

injury.     Beath   v.    Rapid   R.   Co.,    119  not    exceeding    five    thousand    dollars. 

Mich.  512.  The  contention   of  the  defendant  was 

1.  .'^ee,  generally,  supra,  note  i,  p.  4.  that    the   case    was    governed    by    the 

2.  For  other  forms  see  infra.  Forms  employers' liability  act  (see  Laws  (1893), 
Nos.  14360,  14361,  14370,  14387,  14388.  p.  123),  and  was  therefore  improperly 
See  also  the  titles  Death  by  Wrongful  brought  because  no  notice  was  given  as 
Act,  vol.  6,  p.  I ;  Master  AND  Servant,  is  made  necessary  by  that  act.  But 
vol.  12,  p    I.  the  court  held  that  said  act  did  not  in 

3.  On  demurrer,  this  complaint   was  any   way  affect  or  control    the    above 
held  to  show  a  complete  cause  of  ac-  sections  and  no  notice  was  necessary, 
tion    under    Mills'    Anno.    Stat.    Colo.  See,   generally,  supra,  note  i,  p.  4. 
(1891),    §§    1509,    1510,    which    provide  4.  The  matter  to  be  supplied  within 
that    whenever  the  death  of  a   person  []  will  not  be  found  in  the  reported  case. 
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1.  That  the  defendant  is  a  corporation,  duly  organized  under  the 
laws  of  the  state  of  Colorado.,  and  owns  and  operates  what  are  known 
as  "  The  New  Lindell  Mills"  situate  in  the  city  of  Fort  Collins.,  county 
of  Larimer.,  and  state  of  Colorado.,  with  its  principal  office  situate  in 
the  city  of  Denver  and  state  of  Colorado. 

2.  That  at  the  times  hereinafter  mentioned,  the  said  defendant  was 
engaged  in  rebuilding  said  mills  2X  Fort  Collins,  the  same  having  been 
theretofore  destroyed  by  fire,  and  at  said  time  and  for  a  long  time 
prior  thereto  one  Benjamin  F.  Hottel  was  the  resident  agent  and 
manager  of  said  mills,  for  and  on  behalf  of  defendant  company,  vested 
with  general  power  in  the  management  of  said  mills,  with  the  right 
to  employ  and  discharge  men,  direct  and  control  their  actions  in  and 
about  the  working  of  said  mills  as  well  as  the  rebuilding  of  the  same, 
which  latter  work  was  under  the  immediate  supervision,  direction, 
and  control  of  said  Hottel  as  the  resident  agent,  manager  and  repre- 
sentative of  defendant  company. 

3.  That  on  the  7th  day  of  August,  iS96,  one  William  M.  Mitchell., 
who  was  then  and  there  the  unmarried  son  of  plaintiff,  was  employed 
by  defendant  company,  through  its  manager  aforesaid,  to  assist  in 
raising  a  smokestack  at  said  mills,  and  said  work  was  under  the  imme- 
diate charge,  direction  and  control  of  said  manager  Hottel. 

4.  That  the  said  William  M.  Alitchell  was  at  that  time  a  few 
months  over  the  age  of  twenty-two  years,  and  had  no  knowledge  or 
previous  experience  with  handling  or  raising  of  smokestacks,  and  was 
uninformed  and  unacquainted  with  the  methods  employed  and 
machinery  used  in  conducting  such  operations,  and  relied  upon  the 
knowledge,  judgment,  skill  and  experience  of  said  manager  Hottel, 
which  he  believed  said  Hottel  possessed,  and  who  was  in  charge  and 
gave  the  directions  with  respect  to  handling  and  placing  the  machinery 
used  to  raise  the  said  stack. 

5.  That  under  the  direction  of  said  Hottel,  manager,  acting  for  and 
representing  defendant  company,  it  provided  a  derrick,  for  lifting 
said  smokestack  into  position,  which  had  not  been  constructed  for 
that  purpose  nor  to  lift  any  greater  weight  than  2,500  pounds,  of 
which  facts  the  said  Mitchell  had  no  notice  or  knowledge. 

6.  That  plaintiff  is  informed  and  believes,  and  so  avers  the  fact  to 
be,  that  the  said  smokestack  weighed  about  4,500  pounds,  and  on  said 
last  mentioned  day,  under  the  direction  of  said  manager  as  aforesaid, 
the  said  smokestack  was  connected  with  the  lifting  apparatus  of  said 
derrick,  the  block  and  tackle  being  then  unskillfully,  carelessly  and 
negligently  caused  to  be  attached  to  an  eye-bolt  in  said  derrick  so 
that  the  whole  of  the  weight  of  said  stack  was  placed  upon  a  small 
bolt,  and  the  said  manager  then  and  there  caused  the  windlass  to 
which  the  rope  was  attached  for  lifting  the  said  stack,  to  be  negli- 
gently and  carelessly  placed  directly  under  the  stack  between  the 
engine  house  and  elevator  buildings,  so  that  while  said  stack  was 
being  hoisted  it  was  immediately  over  the  heads  of  those  employed 
upon  the  windlass,  and  that  the  said  Mitchell  having  no  notice  or 
knowledge  that  said  derrick  was  being  used  in  an  unsafe  manner,  or 
that  the  said  manager  had  not  exercised  reasonable  prudence,  skill 
and  judgment  in  providing  said  machinery  and  locating  the  same, 
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continued  to  work  at  said  lifting  apparatus,  and  while  so  engaged  at 
the  windlass  turning  the  same,  and  without  any  default  or  neglect  on 
his  part,  the  eye-bolt  holding  said  apparatus  to  the  stack  broke  and 
the  said  stack  fell,  striking  said  Mitchell,  from  the  effect  of  which 
blow  he  then  and  there  died. 

7.  Plaintiff  further  avers  that  the  death  of  the  said  William  M. 
Mitchell  was  caused  by  the  negligence  of  the  defendant  company, 
and  its  manager  as  its  principal  representative  as  aforesaid,  in  pro- 
viding the  unsafe  and  defective  machinery  aforesaid,  and  the  grossly 
negligent  manner  and  method  in  which  the  same  was  caused  to  be 
used  by  the  said  manager. 

8.  That  the  said  William  Mitchell  was  a  few  months  over  the  age 
of  twenty-two  years  and  in  sound  bodily  health  at  the  time  of  his 
death;  and  at  the  time  thereof  and  for  a  long  time  prior  thereto 
supported  plaintiff  from  his  earnings,  who,  being  advanced  in  years 
and  in  poor  bodily  health,  was  dependent  upon  her  said  son  for 
maintenance  and  support,  and  which  said  earnings  at  the  time  of  his 
death  averaged  ^00  per  annum. 

9.  That  the  bonds  of  matrimony  existing  between  plaintiff  and 
her  husband,  Michael  Mitchell,  were  absolutely  dissolved  by  decree 
of  divorce  duly  entered  of  record  in  the  county  court  oi  Jefferson 
county,  state  of  Colorado,  on  the  25th  day  oi  July,  a.  d.  18^^,  and  in 
and  by  the  terms  of  said  decree  plaintiff  was  given  the  custody  of 
the  minor  children,  William  M.  Mitchell  and  Kate  Mitchell,  and 
charged  with  their  support  and  maintenance,  without  any  allowance 
from  said  Afichael  Mitchell. 

10.  That  by  reason  of  the  default  and  negligent  conduct  of  defend- 
ant company  and  its  manager,  as  principal  and  representative,  in 
causing  the  death  of  said  William  M.  Mitchell,  the  plaintiff  has  been 
damaged  in  the  sum  of  %5,000. 

Wherefore  plaintiff  prays  judgment  against  the  defendant  com- 
pany for  the  sum  of  %5,000  and  for  costs  of  suit. 
[(^Signature  and  verification  as  in  Form  No.  5911.')Y- 

(2)  Using  Defective  Appliances. 

(«)  Causing  Injury  to  Employee. 

aa.  Belt. 

Form  No,  14 351. 

(Precedent  in  Burk  v.  Burrell,  88  Mich.  290.)* 

[(  Venue  and  title  of  court  as  in  Form  No.  69JfS^)Y 

Morris  Burk,  plaintiff  herein,  a  resident  of  said  county,  by  J.  W. 
Donovan,  his  attorney,  complains  of  above-named  defendants,  also 
doing  business  in  said  county,  of  a  plea  of  trespass  on  the  case,  filing 
this  amended  declaration,  and  the  original  hereof,  as  commencement 
of  suit. 

1.  The  matter  to  be  supplied  within         2.   It  was  held  that  this  declaration 
[  ]  will   not  be  found  in  the  reported     stated  a  cause  of  action. 
case.  See,  generally,  supra,  note  r,  p.  4. 

14  Volume  13. 


14351.  NEGLIGENCE.  14351. 

For  that  whereas,  said  plaintiff,  while  yet  a  minor  (he  having  only- 
come  of  age  in  Aprils  i890),  and  while  in  the  employ  of  said  defend- 
ants, who  were  box  and  wood  material  makers  at  Wyandotte,  in  said 
county,  as  a  common  laborer  in  and  about  defendants'  works,  to  wit, 
about  May  11,  i8<?7,  while  under  the  direction,  management  and  con- 
trol of  said  defendants  as  aforesaid,  was  injured  as  hereinafter  set 
forth,  to  wit:  At  the  date  and  place  aforesaid  the  defendants  were 
box-makers  and  wood-workers,  and  in  and  about  which  employment 
defendants' employees  were  required  to  use  certain  swift-running  and 
dangerous  machinery,  also  owned  and  managed  by  defendants,  to  wit, 
wheels,  belts  and  pulleys,  knives  and  shafts,  all  run  by  steam  power, 
and  to  manage  which  it  became  and  was  the  duty  of  said  defendants 
to  use  care,  caution,  and  strong,  safe  and  sound  machinery  in  and 
about  its  manufacturing  of  box  material,  staves,  timbers  and  divers 
kinds  of  wood-work,  as  aforesaid,  and  to  keep  the  same  in  safe  con- 
dition; yet  said  defendants,  well  knowing  the  premises,  and  care- 
lessly neglecting  to  provide  said  works  (in  which  plaintiff  was  set  to 
work  by  defendants,  their  servants  and  agents)  with  the  usual  safe 
wheels,  belts,  pulleys,  shafting  and  sound  machinery,  did,  to  wit,  on 
the  day  aforesaid,  carelessly  neglect,  allow  and  permit  a  portion  of 
their  said  belting,  to  wit,  one  of  the  main  belts  in  the  shop  where 
plaintiff  was  employed,  to  become  worn,  weak,  broken,  frayed  out, 
unsafe  and  dangerous  to  this  plaintiff,  and  to  all  other  persons  in 
their  said  employ,  and  the  workmen  in  and  about  said  factory. 

And  plaintiff  avers  that,  while  in  his  regular  employ  as  laborer  and 
helper  in  said  works,  he  was  sent  and  directed  by  the  foreman  of  said 
works  to  put  a  belt  on  one  of  the  shafts  aforesaid,  in  the  regular 
way,^  and  did  carefully  proceed  and  attempt  to  adjust  said  belt  as 
usual,  and  which,  if  sound,  could  be  put  on  with  ease  and  safety,  not 
knowing  its  weak,  half  broken,  and  dangerous  condition,  when  a  loose 
strip  of  said  belt  suddenly  caught  and  entangled  the  plaintiff's  left 
arm,  drawing  it  violently  over  the  wheel  and  shaft,  and  breaking  the 
wrist,  forearm,  and  arm  and  fingers  of  plaintiff,  without  any  fault  of 
his  own,  and  by  and  through  the  carelessness  of  said  defendants  in. 
permitting  the  use  of  said  unsafe,  frayed  out,  and  dangerous  belt, 
which  the  defendants  well  knew  to  be  unsafe,  unsound,  and  danger- 
ous; whereby  this  plaintiff,  on  the  day  aforesaid,  while  in  said  employ, 
and  in  the  due  discharge  of  his  duty  (in  working  around  said 
machinery),  and  without  any  carelessness  on  his  part,  and  while 
exercising  due  and  proper  care,  was  caught  and  mangled  by  said 

1.  In  the  Begular  Way.  —  It  was  con-  tion,  and  by  reason  of  which,  the  belt 
tended  on  the  part  of  the  defendants  being  frayed,  the  plaintiff  was  caught 
that  the  declaration  should  have  de-  by  the  frayed  portion  of  the  belt  while 
scribed  the  regular  way.  and  that  if  in  motion,  and  injured.  It  may  or 
the  plaintiff  intended  to  maintain  that  may  not  have  been  the  usual  way  to- 
the  regular  way  was  with  the  shaft  put  the  belt  on  while  the  machinery 
in  rapid  motion,  he  should  have  so  was  in  motion,  yet  the  declaration 
averred.  The  court  said:  "This  point  alleges  that  the  plaintiff  was  directed 
is  not  well  taken.  The  declaration  to  put  the  belt  on  at  that  time,  and  at 
does  show  substantially  that,  at  the  the  time  he  was  so  directed  the  ma- 
time  the  plaintiff  was  directed  to  put  chinery  was  in  motion.  We  think  the 
the  belt  on,  the  machinery  was  in  mo-  declaration  states  a  cause  of  action." 
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broken  and  unsafe  belt  connected  with  said  machinery,  which  so 
entangled  his  arm  as  to  draw  him  violently  over  the  wheel  of  defend- 
ant's works,  while  in  swift  motion,  instantly  wrenching  and  twisting 
and  crushing  plaintiff's  left  wrist,  forearm,  and  arm,  hand,  and  fingers, 
causing  plaintiff  great  sickness  and  bodily  disorder  therefrom,  for 
about  one  year  thence  next  following;  and  also  causing  said  arm  to 
be  shorter  by  an  inch  than  the  plaintiff's  other  arm,  and  greatly 
deforming  said  left  arm,  hand,  and  fingers  of  plaintiff,  and  perma- 
nently disabling  and  injuring  this  plaintiff  from  earning  his  usual 
wages,  to  wit,  about  %10  a  week,  for  one  year,  and  from  earning  full 
wages  ever  since  said  date,  to  his  loss  and  damages  in  wages  $1,000, 
and  fully  $200  for  board  and  nursing,  and  from  which  injuries  plain- 
tiff had  never  fully  recovered,  and  is  permanently  injured,  all  without 
fault  of  plaintiff,  and  wholly  by  and  through  the  carelessness  and 
negligence  of  defendants  in  failing  to  keep,  provide,  and  use  safe, 
sound,  whole,  and  reliable  belts  and  machinery  as  aforesaid,  especial- 
ly after  having  been  warned  of  the  ragged,  torn,  broken,  and  unsafe 
condition  of  the  belt  aforesaid,  which  defective  belt  broke  and 
injured  plaintiff  in  the  manner  aforesaid,  to  his  damage  $10,000, 
whereby  an  action  hath  accrued  to  plaintiff  as  aforesaid,  and  there- 
fore he  brings  suit,  etc. 

[(^Signaiure  and  address  of  attorney  as  in  Form  No.  QdlfS.'))^ 

bb.  Elevator. 
Form  No.  14352. 

(Precedent  in  Necker  v.  Harvey,  49  Mich.  520,  note.)* 

[(^Commencing  as  in  Form  No.  69JtS.y\^ 

And  for  a  second  count^  in  this  behalf  the  plaintiff  avers,  that  here- 
tofore, to  wit:  on  the  2nd  day  of  February,  \%81,Digby  V.  Bell,  Samuel 
Post  and  Charles  B.  Haynes,  doing  business  under  the  name  of  the 
Detroit  Soap  Campany,  employers  of  said  plaintiff,  were  engaged  or 
about  to  engage  in  the  manufacture  of  bar  soap;  that  from  thence  to 
the  time  of  the  injury  hereinafter  mentioned,  said  plaintiff  continued 
to  be  the  servant  of  said  employers,  whose  duty  it  was,  together  with 

1.  The  matter  to  be  supplied  within  turer  is  in  possession  of  and  is  testing 
[]  will  not  be  found  in  the  reported  case,  his  own  machinery,  he  owes  to  every 

2.  It  appeared  in  this  case  that  after  one  who  may  be  in  danger  from  it  the 
the  elevator  was  put  up  in  the  soap  duty  of  proper  care;  and  if  he  exposes 
company's  factory  and  was  in  use  two  any  one  to  danger  from  his  careless- 
or  three  days  it  was  found  that  it  did  ness  —  whether  the  carelessness  be  in 
not  work  properly,  and  defendant,  by  handling  or  in  construction — he  must 
his  servant,  took  possession  and  control  answer  for  the  consequences.  The 
of  the  elevator  for  the  purpose  of  ascer-  duty  of  care  under  such  circumstances 
taining  what  was  the  difficulty,  and  that  is  not  a  contract  duty,  but  a  duty  im- 
the  accident  occurred  during  such  pos-  posed  by  the  common  law;  and  the  con- 
session.  The  decision,  which  was  in  tract  is  only  important  as  it  evidences 
favor  of  plaintiff,  did  not  rest  upon  the  the  degree  of  care  which  the  defendant 
ground  that  by  reason  of  the  contract  was  bound  to  observe." 

between  defendant  and  the  soap  com-         See,  generally,  supra,  note  i,  p.  4. 
pany  any  duty  was  owed  plaintiff,  but        3.  Recovery  was  limited  to  this  second 
on  the  ground  that  "  when  a  manufac-     count. 
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other  servants  so  likewise  employed,  to  perform  general  work  and 
labor  in  the  manufacture  of  said  soap,  and  handling  the  same  during 
the  different  processes  of  manufacture  and  preparation  of  the  same 
for  market.  That  defendant  was  engaged  in  the  business  of  manu- 
facturing and  putting  up  machinery,  and  professed  to  be  skillful  in 
the  erection  and  setting  up  of  hoisting  apparatus,  known  as  elevators, 
and  competent  to  construct  and  set  up  the  same  in  a  workmanlike 
manner,  and  in  such  complete  order  that  the  same,  with  reasonable 
care,  could  be  used  and  run  without  danger  of  injury  to  human  life; 
that  so  professing  his  competency  as  aforesaid,  as  a  convenient  means 
of  delivering  said  soap  from  one  floor  to  another  of  the  building  used 
and  occupied  by  the  employers  of  said  plaintiff  for  the  manufacturing 
purposes  aforesaid,  the  said  defendant  constructed  and  set  up  in  the 
building  aforesaid,  for  the  employers  of  said  plaintiff,  the  said  hoist- 
ing apparatus  or  machine  called  an  elevator,  for  the  use  of  said 
employers  and  their  servants,  and  to  enable  said  employers  and  their 
servants  to  remove  said  soap  from  one  floor  to  another  of  said  prem- 
ises, as  might  be  necessary  and  convenient  in  the  manufacture  of  said 
soap,  and  the  preparation  of  the  same  for  market;  that  said  defend- 
ant having  so  constructed  and  provided  said  elevator,  as  aforesaid, 
heretofore,  to  wit:  on  the  "25th  day  oi  June,  i881,  professed  to  the 
employers  and  to  the  servants  of  said  employers,  and  represented  to 
said  employers,  to  said  servants,  and  to  this  plaintiff,  that  said  ele- 
vator in  the  said  premises  was  placed  and  set  up  by  him  for  the  pur- 
poses aforesaid,  and  was  intended  by  him  to  be  used  by  said  employers 
and  their  servants  for  the  purpose  of  enabling  them  so  as  aforesaid  to 
remove  said  soap  from  one  floor  to  another  of  said  premises,  as  might 
be  necessary  and  convenient  for  said  employers,  or  for  their  said  ser- 
vants, in  the  due  performance  of  their  duty,  as  workmen  in  and  about 
said  premises;  and  said  defendant  professed  and  particularly  repre- 
sented to  each  and  all  of  the  parties  aforesaid  that  said  elevator  was  so 
■constructed  as  to  run  either  by  steam  or  hand  power,  was  in  complete 
running  order  and  would  safely  lift  or  carry  /wo  thousand  pounds. 
And  thereupon  the  said  plaintiff,  confiding  in  the  representations 
aforesaid,  and  by  command  and  at  the  request  of  said  defendant,  not 
knowing  that  said  elevator  was  dangerous  and  unsafe  for  such  pur- 
pose, with  due  and  proper  care  and  skill  in  that  behalf,  and  in  the 
ordinary  performance  of  his  duty  in  handling  said  soap,  went  upon 
said  elevator.  That  at  the  time  he  so  went  upon  said  elevator,  the 
said  elevator  was  wholly  unsafe  and  dangerous,  and  was  not  in  complete 
running  order,  and  would  not  safely  lift  or  carry  two  thousand  pounds; 
and  that  defendant  then  knew,  and  from  long  before  then,  well  knew, 
and  had  full  means  of  knowing  the  same  was  dangerous,  and  likely  to 
break" and  fall  down  and  injure  persons  when  used  in  the  ordinary  man- 
ner, for  the  purposes  aforesaid,  and  with  a  much  less  weight  than  two 
thousand '^o\xx\di%\  that  it  was  the  duty  of  said  defendant  not  to  so  have 
provided  said  elevator  in  said  state  for  the  said  purpose,  but  to  have 
properly  constructed  said  elevator,  and  to  have  taken  care  that  said 
elevator  was  not  unsafe  and  dangerous,  but  was  put  up  in  a  proper 
and  safe  state  for  the  purposes  aforesaid,  and  would  safely  lift  or 
carry  two  thousand  '^onn^'s,;  and  said  duty  particularly  devolved  upon 
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said  defendant,  in  that  any  unskillful,  improper  or  unworkmanlike 
construction  of  the  same,  or  the  putting  up  of  the  same,  so  that  it 
would  not  safely  lift  or  carry  two  thousand  pounds,  would  be  in  the  use 
and  running  of  the  same  imminently  dangerous  to  human  life,  as. 
defendant  well  knew.  That  by  reason  of  the  aforesaid  insecure, 
wrongful  and  improper  conduct  of  said  defendant,  in  not  taking  care 
that  said  elevator  was  safe  and  sufficiently  and  properly  constructed 
for  the  purposes  aforesaid,  and  the  dangerous,  insecure  and  unsafe 
state  of  said  elevator,  the  same  while  being  so  used  as  aforesaid,  by 
said  plaintiff,  in  the  ordinary  manner,  and  with  due  and  reasonable 
skill  and  care,  and  while  the  said  plaintiff  was  upon  it,  and  with  a 
weight  much  less  than  two  thousand  pounds,  to  -^'xX.:  fourteen  hundred 
pounds,  and  while  said  elevator  was  in  the  vicinity  of  one  of  the  upper 
floors  of  said  building,  the  said  elevator  broke,  fell  and  dropped  to  the 
lower  floor,  whereby  and  by  reason  whereof  the  plaintiff  had  two  ribs 
broken,  was  injured  in  his  spine,  and  was  otherwise  greatly  cut, 
wounded,  bruised,  maimed  and  lamed,  so  as  to  be  unable  to  perform 
any  service  for  his  employers,  or  to  earn  any  compensation  therefor, 
for  a  long  space  of  time,  to  wit:  one  month,  and  was  so  permanently 
injured,  that  though  afterwards  partially  recovering,  yet  from  thence 
hitherto  the  said  plaintiff,  by  reason  of  his  inability  and  inefficiency, 
occasioned  by  the  injury  aforesaid,  has  been  obliged  to  work  for  a 
much  less  sum  than  he  otherwise  could  have  earned;  and  will  here- 
after at  all  times  be  obliged  in  consequence  of  said  injury  to  work 
for  a  much  less  sum  than  he  otherwise  would  have  been  able  to  earn, 
and  was  also  obliged  to  pay  out  a  large  sum  for  medical  attendance, 
and  also  suffered  great  pain  of  body  and  mind,  to  wit:  in  the  county 
aforesaid,  [to  the  plaintiff's  damage  {concluding  as  in  Form  No.  ddJ^S^^Y^ 

(b)  Causing  Injury  to  Third  Person. 

Form  No.  14353.' 

{Commencing  as  in  Form  No.  5912.^ 

1.  On  the  twenty-fifth  day  of  October,  i  Z9S,  the  defendant.  The  Berlin 
Iron  Bridge  Company,  was,  and  still  is,  a  corporation  duly  incorporated 
under  the  laws  of  this  state. 

2.  On  the  said  twenty-fifth  day  of  October,  iS93,  the  defendant  was 
engaged  in  hoisting  sundry  iron  girders  and  trusses,  and  placing  the 
same  on  a  building  on  the  west  side  of  Ferry  street  in  the  city  oi  New 
Haven,  using  for  said  purpose  sundry  derricks,  blocks,  falls  and  other 
hoisting  apparatus. 

3.  That  the  plaintiff  was  then  in  said  Ferry  street,  the  said  Ferry 
street  being  a  public  highway. 

4.  That  by  reason  of  the  defective  character  of  said  apparatus, 
which  fact  was  well  known  to  the  defendant,  and  because  of  the  care- 
less and  negligent  manner ^  in  which  the  servants  of  said  defendant 

1,  The  matter  enclosed  by  and  to  be  Bridge  Co.,  66  Conn.  24,  in  which  case- 
supplied  within  []  will  not  be  found  in     there  was  a  judgment  for  plaintiff. 

the  reported  case.  See,  generally,  supra,  note  i,  p.  4. 

2.  This  is  substantially  the  complaint  3.  Facts  Constituting  Negligence.  —  It 
in   the  case  of  Bunnell  v.  Berlin  Iron     was  held  that  the  particular  acts  of  the 
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performed  said  work,  said  hoisting  apparatus  broke  while  one  of  said 
girders  or  trusses  was  being  hoisted  by  the  defendant's  servants,  and 
one  of  the  derricks  fell  against  said  building,  thereby  causing  a  large 
body  of  iron,  which  had  been  carelessly  placed  on  said  building  by 
said  defendant,  to  fall  into  the  highway  where  the  plaintiff  was,  which 
said  body  of  iron  struck  and  knocked  down  the  plaintiff,  causing 
serious  injuries  to  him. 

Plaintiff  claims  {concluding  as  in  Form  No.  5912'). 

c.  In  Management  of  Electric  Plant'  —  Improperly  Insulated  Wires. 
Form  No,  14354. 

(Precedent  in  Anderson  v.  Jersey  City  Electric  Light  Co.,  (N.  J.  1899) 
43  Atl.  Rep.  654. )« 

[(^Commencing  as  in  Form  No.  694-6.)  *  *  *]3 

Also  for  that,  whereas,  the  said  defendant,  the  Jersey  City  Electric 
Light  Company,  heretofore,  to  wit,  on  the  "ZBth  day  of  August,  i898, 
was  the  owner  and  did  operate,  manage,  and  control  a  certain  electric 
light  and  power  plant,  with  its  machinery,  poles,  wires,  and  appli- 
ances, in  the  city  oi  Jersey  City,  in  the  county  of  Hudson  aforesaid. 

And  whereas,  the  said  defendant,  on  the  day  and  year  aforesaid, 
in  the  city  of  Jersey  City,  in  the  pursuit  of  its  said  business,  had  the 
management  and  control  of  a  certain  line  of  electric  light  and  power 
wires  extending  through  and  along  various  streets  in  the  city  of 
Jersey  City,  in  the  county  of  Hudson  aforesaid,  and  into  various 
houses  and  buildings  located  on  the  line  of  said  streets,  one  section 
or  portion  of  which  line  extended  through  and  along  a  certain  street 
or  avenue  in  said  city  called  or  known  as  "  Berge?i  avenue,"  over 
which  said  street  the  said  line  was  suspended  by  poles,  and  from 
said  poles  on  Bergen  avenue  said  wires  were  strung  or  conducted  to 
and  into  a  certain  building  known  as  the  "  Carteret  Club  House,"  and 
said  wires,  consisting  of /z«y^  lines  of  wires,  were  strung  or  suspended 

defendant's  workmen  which  constituted  placed   in  a  light-shaft,  where  it  knew 

the  "careless  and  negligent  manner"  that  the  class  of  laborers  to  which  the 

in  which  they  performed  the  work  men-  plaintiff  belonged  would  enter  to  work; 

tioned    need    not    be    specified    in    the  that  these  wires  were  under  the  control 

complaint.      Such  particularity  is  not  and  management  of  the  defendant,  who 

necessary  —  especially  when  the  want  passed  through  them  a  current  of  elec- 

of  particularity  is  not  objected  to   by  tricity   dangerous   to  a  human    being; 

appropriate  pleading — and    is    rarely  and  that  it  failed  to  maintain  a  proper 

employed.  insulation    of    this    current,    whereby 

1.  Precedents.  —  For  complaints  for  plaintiff,  while  working  in  the  shaft, 
causing  death  of  plaintiff's  decedent  was  injured.  Now,  the  elemental  rule 
see  Gannon  v.  Laclede  Gas  Light  Co.,  is  that  whoever  uses  a  highly  destruc- 
145  Mo.  502;  Death  by  Wrongful  Act,  tive  agency  is  held  to  a  correspondingly 
vol.  6,  Form  No.  6813.  high   degree    of    care.     Care,    in    this 

2.  This  is  the  second  count  of  the  dec-  sense,  means  more  than  mere  mechani- 
Jaration.  The  question  of  its  sufficiency  cal  skill:  it  includes  circumspection  and 
being  raised  by  a  general  demurrer,  the  foresight  with  regard  to  reasonably 
court   held  it   to  be  good.     The  court  probable  contingencies." 

said:   "The  demurrer  establishes  this         See,  generally,  j«/ra,  note  i,  p.  4. 
state  of  facts,  viz:     That  the  defendant        3.  The  matter  to  be  supplied  within 
used  for  its  purposes  wires  that  it  had     []  will  not  be  found  in  the  reported  case. 
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from  said  line  of  wires  to  a  certain  light  or  air  shaft  in  said  Carteret 
Club  House  to  a  point  in  the  easterly  side  of  said  light  shaft,  and  were 
then  continued  in  a  downward  course  to  a  converter  and  transformer 
on  the  westerly  side  of  said  air  shaft,  and  within  a  short  distance  of 
the  floor  or  bottom  of  said  shaft,  which  floor  or  bottom  of  said  shaft 
formed  the  roof  of  the  toilet  room  in  said  building,  and  said  two  wires 
were  then  turned  eastwardly  and  southwardly  and  upwards  into  the 
southerly  wall  of  said  light  shaft,  forming  a  network  of  wires  in  said 
shaft  in  said  building  known  as  the  "  Carteret  Club  Housed 

And  whereas,  the  said  defendant,  on  the  25ih  day  oi  August,  iS98, 
was  accustomed,  and  for  a  long  space  of  time  theretofore,  to  wit,  for 
the  space  of  two  years,  had  been  accustomed,  to  use  said  line  of  wires 
for  the  purposes  of  furnishing  light  and  power  to  buildings  and  manu- 
factories in  said  city  of  Jersey  City  by  electricity,  and  to  that  end  was 
accustomed,  and  for  the  said  space  of  time  had  been  accustomed,  to 
pass  and  did  pass  through  said  line  of  wires,  and  through  each  and 
every  wire  of  said  line  in  said  light  shaft,  a  strong  and  powerful  cur- 
rent of  electricity,  dangerous  to  the  life  of  any  human  being  who 
might  come  in  contact  therewith. 

And  the  plaintiff  avers  that  at  the  time  the  defendant  so  placed  its 
wires  in  said  light  shaft  of  said  Carteret  Club  House  it  well  knew  it 
•would  be  necessary  for  mechanics  and  others  to  enter  and  work 
therein,  in  and  about  the  care  and  repair  of  said  light  shaft,  and  that  it 
was  the  duty  of  the  said  defendant  to  keep  the  said  wires  safely, 
securely,  and  completely  insulated,  so  that  workmen  and  others  law- 
fully entering  in  and  upon  said  light  shaft  should  not  be  injured  by 
contact  therewith;  but  that  the  said  defendant,  notwithstanding 
such  knowledge,  and  disregarding  its  said  duty  in  the  premises,  care- 
lessly and  negligently  maintained  the  said  wires,  and  carelessly  and 
negligently  protected  the  same  by  defective  insulation,  and  carelessly 
and  negligently  failed  to  protect  and  cover  said  wires  with  safe  or 
sufficient  insulating  material,  and  carelessly  and  negligently  per- 
mitted the  covering  used  thereon  to  become  worn,  defective,  and 
wholly  insufficient  to  render  them  safe  to  persons  coming  in  contact 
therewith. 

And  the  plaintiff  further  says  that  on  the  day  and  year  aforesaid, 
zX  Jersey  City,  in  the  county  of  Hudson  aforesaid,  while  the  said  plain- 
tiff was  lawfully  engaged  at  work  in  repairing  and  refitting  the  said 
air  shaft,  he,  the  said  plaintiff,  came  in  contact  with  one  of  the  said 
wires  without  any  fault,  carelessness  or  negligence  on  his  part,  and 
thereby  received  said  current  into  his  body,  through  and  by  means 
of  which  he,  the  said  plaintiff,  was  greatly  shocked, burned,  hurt  and 
wounded,  maimed,  sick,  sore  and  disordered,  and  so  remained  and 
continued  for  along  space  of  time,  to  wit,  from  thence  hitherto,  dur- 
ing all  which  time  he  was  hindered  and  prevented  from  performing 
and  transacting  his  lawful  affairs  and  business  during  that  time  to  be 
done  and  transacted,  and  will  continue  so  for  the  remainder  of  his 
life,  and  also  was  forced  to  pay,  lay  out  and  expend  a  large  sum  of 
money,  to  wit,  the  sum  of  <?«<? //;(?«ja«^  dollars,  in  and  about  endeavor- 
ing to  be  healed  of  his  burns,  wounds,  sickness  and  disorder,  and  in 
caring  for  himself,  to  wit,  at  Jersey  City  aforesaid. 
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Wherefore,  and  by  reason  of  the  premises,  he,  the  said  plaintiff, 
saith  that  by  the  wrongful  acts,  omissions  and  negligence  of  the  said 
defendant  the  said  plaintiff  is  injured  and  hath  sustained  damage  in 
the  sum  of  hventy  thousand  &o\\d.x?>,  and  therefore  he  brings  his  suit. 

\{^Sig nature  as  in  Form  No.  6dlf6.y^ 

Form  No.  1 4  3  5  S  • 
(Precedent  in  McLaughlin  v.  Louisville  Electric  Light  Co.,  100  Ky.  175.)' 
\{Commencing  as  in  Form  No.  5918)  that  at  the  times  hereinafter 
mentioned  the  defendant  was  and  still  is  a  corporation  duly  organized 
under  the  laws  of  the  state  of  Kentucky,  and  at  the  times  hereinafter 
mentioned  was  the  owner  of,  and  did  operate,  manage  and  control  a 
certain  electric  light  and  power  plant  with  its  machinery,  poles,  wires 
and  appliances,  in  the  city  oi  Louisville,  in  said  county  oi  Jefferson; 
that]^  the  plaintiff  is  and  was  on  the  8th  day  oi  July,  i893,  a  painter 
by  trade,  and  followed  the  same  for  a  livelihood,  and  was  on  said  8th 
da.y  o{  July,  1 855,  engaged  in  painting  a  house  on  the  east  side  of 
Fourth  street,  in  the  said  city  of  Louisville,  between  Market  and  Main 

streets,    and    numbered    ;    that  on    said   8th   of  July,    i893, 

and  long  prior  thereto,  the  defendant,  its  agents  and  servants  had 
erected  and  maintained  one  of  its  electric  wires,  charged  with  elec- 
tricity, on  the  side  of  said  house  facing  Fourth  street;  that  the  said 
wire  on  the  said  8th  day  of  July,  j893,  and  long  prior  thereto,  was 
insufficiently,  carelessly  and  negligently  insulated,  and  that  defend- 
ant, its  agents  and  servants  were  well  aware  of  said  want  of  insula- 
tion, or  could  have  been  aware  of  same  by  the  exercise  of  proper 
diligence;  that  plaintiff  on  said  8th  day  of  July,  i893,  while  in  the 
discharge  of  his  duties  as  painter  aforesaid  and  without  fault  on  his 
part,  came  in  contact  with  said  wire  which  at  the  said  time  was 
heavily  charged  with  electricity  by  the  defendant,  its  agents  and 
servants,  whereby  he  was  severely  shocked  and  rendered  insensible, 
and  that  he  remained  insensible  and  unconscious  for  tiventy  minutes 
and  more;  that  he  suffered  severe  pain,  both  physically  and  men- 
tally, by  reason  of  said  shock,  and  that  the  flesh  on  his  left  hand 
was  burnt  and  blistered  to  such  an  extent  as  to  render  the  said  hand 
useless,  and  that  ever  since  and  now  said  plaintiff  is  unable  to  use 
said  hand  in  the  performance  of  his  vocation  as  a  painter;  that 
plaintiff  is  rendered  less  able  thereby  to  make  a  living  at  his  trade  as 
a  painter;  that  the  said  injuries  received  by  the  plaintiff  are  perma- 

1.  The  matter  enclosed  by  and  to  be  may  be  dangerous  to  human  life  as  to 
supplied  within  [  ]  will  not  be  found  make  them  reasonably  free  from  dan- 
in  the  reported  case.  ger  to   persons  who  may  come  in  con- 

2.  A  demurrer  to  this  petition  was  tact  with  them;  and  if  they  shall 
overruled.  The  evidence  tended  to  believe  from  the  evidence  that  the  wire 
show  that  the  plaintiff's  injury  was  due  with  which  the  plaintiff  came  in  contact 
to  insufficient  insulation  of  the  joint  of  was  not  insulated  or  protected  at  the 
a  wire.  The  supreme  court  held  that  point  where  he  caught  it,  and  that  he 
it  was  error  for  the  trial  court  not  to  received  the  injuries  of  which  he  corn- 
give  the  following  instruction:  "The  plains  because  thereof,  then  the  law  is 
court  instructs  the  jury  that  it  is  the  for  the  plaintiff,  and  they  shall  so  find 
duty  of  the  defendant,  the  Louisville  unless  they  shall  further  believe  from 
Electric  Light  Co.,  to  so  insulate  or  the  evidence  that  he  contributed  to 
protect  its  wires  at  places  where  they  cause     his   injury    by    his   own    negli- 
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nent,  and  his  entire  nervous  system,  by  reason  of  said  shock,  is 
unbalanced,  causing  plaintiff  much  and  severe  pain;  that  the  said 
injuries  complained  of  herein  were  caused  wholly  by  the  gross  negli- 
gence of  the  defendant,  its  agents  and  servants,  that  the  plaintiff 
has  been  damaged,  by  reason  of  said  injuries,  in  the  sum  of  two 
thousand  Jive  hundred  dollars. 

Wherefore,  plaintiff  prays  judgment  against  the  defendant  for  the 
sum  of  two  thousand  Jive  hundred  dollars,  and  for  his  costs  and  for  all 
proper  relief. 

\(^Signature  and  verijication  as  in  Form  No.  5918.')^' 

d.  In  Management  of  Hack,  Causing  Injury  to  Passenger.* 
Form  No.  14356. 

(Precedent  in  Caveny  v.  Neely,  43  S.  Car.  70.)^ 
\i^Commencing  as  in  Form  No.  5932^  that  said  defendants  _/.  If. 
Neely  and  Ed.  Fe^vell  are,  and  were  at  the  time  of  the  happening  of 
the  events  hereinafter  mentioned,  copartners  under  the  firm  name 
and  style  of  Neely  &>  Fewell,  and  as  such  copartners  were  the  owners 
of  and  operated  a  line  of  hacks  for  the  carriage  of  passengers  for  hire 
between  the  business  portion  of  the  city  of  Fock  Hill  in  said  county 
and  Oakland Fark  on  the  outskirts  of  said  city,  and  that  on  the  eighth 
day  of  July,  iW2,  the  said  plaintiff  engaged  passage  in  one  of  the  hacks 
of  said  defendants  for  the  purpose  of  being  carried  from  said  city  of 
Focl^  mil  to  said  Oakland  Fark.^-  That  soon  after  said  vehicle 
began  its  trip,  and  while  in  the  streets  of  said  town,  owing  to  the 
carelessness  and  negligence  of  defendant's  servant  conducting  the 
same,  it  was  allowed  to  come  in  collision  with  and  driven  against  a 
post  standing  near  the  street,  causing  the  breaking  of  the  pole  or 
tongue  of  said  hack,  and  causing  the  horses  drawing  the  same  to 
become  frightened  and  to  run,  and  the  agent  and  servant  driving  and 
conducting  the  horses  thereupon  abandoned  the  hack  and  left  the 
horses  drawing  the  same  without  control.  That  thereafter  said  hack 
was  drawn  at  a  rapid  rate  by  the  uncontrolled  horses  at  great  peril  to 
plaintiff  and  the  other  passengers  therein,  and  was  overturned  and 
broken.  That  the  plaintiff  fell  or  was  violently  thrown  therefrom, 
during  the  flight  of  the  horses,  and  just  before  the  upsetting  of  the 
vehicle,  whereby  he  received  severe  and  dangerous  injuries  to  his 
person,  to  wit,  [the  right  thigh  of  the  plaintiff  was  fractured,  his  left 
leg  badly  cut  and  bruised,  and  the  plaintiff  otherwise  bruised  .and 
injured;  that  by  reason  thereof  the  plaintiff  became  for  a  long  time 
ill,  and  spent  a  large  sum  of  money,  and  has  suffered  damage  in  the 
sum  of  ten  thousand  dollars. 

Wherefore  plaintiff  demands  {concluding  as  in  Form  No.  5932yY 

gence,  and  that  he  would  not  have  been  supplied  within  [  ]  will  not  be  found  in 

injured  but  for  his  contributory  negli-  the  reported  case. 

gence,  if  any  there  was."  2.  For  other  forms  see  the  title  Car- 

See,  generally,  supra,  note  i,  p.  4.  riers,  vol.  4,  Forms  Nos.  5128  to  5131. 

See  infra.  Form  No.  14419,  for  the  3.  There  was  a  verdict  for  the  plain- 
answer  filed  to  this  petition,  which  al-  tiff  in  this  case.  No  question  was 
leged  contributory  negligence.  raised  as  to  the  form  of  the  complaint. 

1.  The  matter  enclosed  by  and  to  be  See,  generally,  supra,  note  i,  p.  4. 
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e.  In  Management  of  Premises. 

(1)  Allowing  Accumulation  of  Ice  and  Snow  on  Roof  of 

Building. 

Form  No.  14  3  5  7-^ 

{Commencing  as  in  Form  No.  5'.)J6)  that  on  the  first  day  of  January^ 
igOO,  the  defendant  was  the  owner  and  occupant  of  a  building  abut- 
ting and  adjoining  J/a/V/  street,  which  was  a  pubhc  street  in  the  village 
of  Northport,  in  said  county,  in  front  of  which  building  as  part  of  said 
street  was  a  sidewalk  over  which  people  were  accustomed  to  pass  at 
all  hours  of  the  day.  That  before  that  time  and  on  said  day  the 
defendant  had  carelessly  and  negligently  suffered  and  permitted  a 
large  accumulation  of  snow  and  ice  to  remain  on  the  roof  of  said 
building,  which  said  accumulation  of  ice  and  snow  was  dangerous  to 
persons  passing  upon  said  sidewalk,  it  being  liable  to  slide  over  and 
upon  said  sidewalk,  of  which  fact  the  defendant  had  notice.  That  on 
said  day  the  plaintiff  was  lawfully  passing  upon  said  sidewalk  in  front 
•of  said  building,  and  said  snow  and  ice,  through  the  negligence  and 
carelessness  of  defendant,  slid  from  the  roof  of  said  building  over 
and  upon  plaintiff,  by  reason  of  which  the  plaintiff  was  thrown  down 
upon  said  sidewalk  and  his  right  thigh  broken,  whereby  plaintiff 
incurred  a  large  expense  in  and  about  the  employment  of  physicians 
to  heal  and  cure  the  same,  amounting  to  the  sum  of  one  hundred  dol- 
lars, and  has  been  unable  to  perform  ordinary  work  by  reason  of  such 
injury  for  the  space  of  three  months,  to  the  damage  of  the  plaintiff, 
three  thousand  dollars. 

Wherefore  said  plaintiff  demands  judgment  {concluding  as  in  Form 
.No.  5926). 

(2)  Leaving  Building  Materials  in  Highway. 

Form  No.  14358. 
(Conn.  Prac.  Act,  p.  127,  No.  210.)' 

{^Commencing  as  in  Form  No.  6912.) 

1.  On  May  11th,  iS79,  the  defendant  placed  a  large  quantity  of 
building  materials  in  the  public  highway  known  as  Main  street, 
Hartford,  and  left  the  same  there  for  several  days. 

2.  Said  materials  were  placed  so  as  unnecessarily  to  obstruct  the 
highway,  and  in  an  improper  and  negligent  manner,  and,  during  the 
night-time,  were  left  without  placing  any  light  or  signal  to  indicate 
danger. 

3.  In  consequence  of  said  negligence,  and  improper  conduct  of 
the  defendant,  in  the  night-time  of  said  day,  the  carriage  of  the 
plaintiff,  with  plaintiff  therein,  then  passing  through  said  street,  was 
accidentally  and    without    fault  or  negligence  on    his    part,  driven 

1.  For  other  forms  see  the  titles  Dead     to  11059;  Landlord  and  Tenant,  vol. 
Bodies  AND  Cemeteries,  vol.  5,  p.  1030;     11,     Forms   Nos.    12781,12782;  Mines 
Death  by  Wrongful  Act,  vol.  6,  p.  i;     and  Mining,  vol.  12,  p.  319. 
Innkeepers,  vol.  10,  Forms  Nos.  11057        2.  See,  generally,  jw/ra,  note  i,  p. 4. 
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against  said  obstructions,  and  was  thereby  overturned,  and  the 
plaintiff  thrown  out. 

4.  Said  carriage  was  badly  broken,  and  the  plaintiff  was  severely 
bruised  in  consequence  of  said  accident. 

The  plaintiff  claims  %1^200  damages. 

{Concluding  as  in  Form  No.  5912. ) 

(3)  Leaving  Pile  of  Earth  in  Highway. 

Form  No.  14359. 

(Precedent  in  Sanderson  v.  Billings  Water  Power  Co.,  19  Mont.  236.)' 

[(^Commencing  as  in  Form  No.  5922.')]^ 

That  during  all  of  the  times  hereinafter  mentioned  the  defendant 
was,  and  still  is,  a  corporation  organized  under  the  laws  of  the  state  of 
Montana.  That  the  defendant,  on  the  21st  day  oi  June,  i8P^  by  it& 
agents  and  servants,  wrongfully,  carelessly  and  negligently  excavated 
a  deep  and  dangerous  excavation  and  trench  in  and  across  the  public 
street,  road,  and  highway  known  as  "  Twenty-seventh  Street  North," 
between  First  avenue  north  and  Second  avenue  north,  in  the  city  of 
Billings,  Yellowstone  county,  state  of  Montana,  and  said  defendant,  by 
its  agents  and  servants,  wrongfully,  negligently  and  carelessly,  thus 
obstructing  said  highway,  negligently  left  a  large  pile  of  earth  in  said 
road,  street  and  highway,  and  negligently  suffered  said  pile  of  earth 
dug  from  said  excavation  and  trench  to  remain  therein  and  thereon, 
obstructing  said  highway  during  the  night  time  of  said  day;  and  to 
remain  therein  and  thereon  openly  exposed,  and  without  any  protec- 
tion, fence,  light,  signal,  or  anything  else  to  indicate  danger,  or  give 
notice  to  travelers  or  passers  along  said  highway  against  accidents. 

That  by  reason  of  said  negligence,  carelessness,  and  improper  con- 
duct of  the  defendant  by  its  said  agents  and  servants,  in  the  night 
time  of  the  said  day,  while  the  plaintiff  was  lawfully  traveling  on  said 
highway  and  street,  the  two-wheeled  cart  of  the  plaintiff  therein  being 
then  and  there  driven  by  plaintiff  with  one  horse  drawing  the  same, 
then  passing  through  said  street  and  along  and  over  said  road,  street 
and  highway,  the  plaintiff  being  then  and  there  wholly  unaware  of 
danger,  was,  without  fault  or  negligence  on  plaintiff's  part,  accidentally 
driven  against  the  said  pile  of  earth,  and  was  thereby  overturned, 
whereof  the  plaintiff  received  great  bodily  injury.  That  one  of  his 
ankles  was  dislocated  and  badly  sprained,  and  he  is,  as  he  is  informed 
and  believes,  permanently  injured.  Plaintiff  was  made  sick,  sore  and 
lame,  was  put  to  great  pain,  and  was  and  is  still  prevented  from  going 
on  with  his  occupation  and  business  of  farming;  to  his  damage  in  the 
sum  oi  Jive  thousand  dollars. 

Wherefore  plaintiff  demands  judgment  against  the  defendant  for 
the  sum  oi  five  thousand  do\\a.rs  and  costs  of  this  action. 

[(^Signature  and  verification  as  in  Form  No.  5922.)]^ 

1.  The  court  said:  "The  complaint,         2.  The  matter  to  be  supplied  within 
in  our  opinion,  states  a  cause  of  action."     [  ]  will  not  be  found  in  the  reported 
See,  generally,  supra,  note  i,  p.  4.         case. 
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(4)  Leaving  Unguarded  Elevator  Vault. 

Form  No.  14360. 
(Precedent  in  Greenwell  v.  Washington  Market  Co.,  21  D,  C.  2g8.)* 

\(^Title  of  court  and  cause  as  in  Form  No.  6937.)]'^ 

The  plaintiff  sues  the  defendant,  a  corporation  duly  incorporated 
by  an  act  of  the  Congress  of  the  United  States,  having  its  habitat  and 
place  of  business  in  the  city  of  Washington,  in  the  District  of  Colum- 
bia; for  that  whereas  the  defendant,  to  wit,  on  or  about  the  9th  day 
of  February,  a.  d.  i?>89,  was  and  still  is,  the  owner  and  manager  of  a 
large  market  house  in  the  said  city  of  Washington  and  District  of 
Columbia,  in  the  upper  portion  of  which  the  defendant,  at  the  time 
aforesaid,  kept  and  maintained,  and  still  keeps  and  maintains,  large 
apartments  for  cold  storage  of  meats  and  other  merchandise  vended 
at  said  market  house;  also  at  the  time  aforesaid  the  defendant  kept, 
maintained  and  managed,  and  still  keeps,  maintains  and  manages,, 
certain  elevators  used  for  the  purpose  of  hoisting  and  lowering  said 
meats  and  other  merchandise  in  connection  therewith. 

And  certain  servants  and  agents  of  the  defendant  had  the  manage- 
ment and  care  of,  and  were  operating  by  hydraulic  pressure,  one  of 
said  elevators,  at  the  time  aforesaid;  yet  the  defendant,  not  minding 
or  regarding  its  duty  in  this  behalf,  took  so  little  and  so  bad  care  in 
the  operation  of  the  said  elevator,  that  by  and  through  the  gross 
negligence,  carelessness  and  mismanagement  of  the  defendant  and  its 
said  servants  and  agents,  and  for  want  of  due  diligence  and  proper 
care  of  the  defendant  and  its  said  servants  and  agents,  left  open, 
unguarded,  unprotected  and  with  no  light  burning  to  disclose  the 
dangerous  pitfall  beneath,  the  doorway  leading  into  said  elevator  on 
the  ground  floor.  And,  in  the  darkness  of  the  night,  the  plaintiff 
[who  was  upon  the  premises  of  the  defendant  at  his  invitation]^  inno- 
cently mistaking  the  said  doorway  as  conducting  into  one  of  the 
defendant's  water-closets,  fell  headlong  into  and  down  the  said  dan- 
gerous pitfall,  a  distance  of  abontfour  feet,  upon  the  iron  shaft, 
piston  and  machinery  used  by  the  defendant  and  its  said  servants 
and  agents  in  operating  said  elevator;  and  the  plaintiff  became 
thereby  and  was  greatly  injured,   bruised,  hurt  [(^specifying  injuries'). 

And  the  plaintiff  claims  (concluding as  in  Form  No.  6937).^^ 

1.  This  is  the  first  count  of  the  dec-  supplied  within  []  will  not  be  found  in 
laration.     The  second  count  is  precisely     the  reported  case. 

the  same,  except  that  there  is  an  allega-  3.  Invitation  of  Defendant.  —  A  ques- 
tion of  special  damage.  The  defendant  tion  arose  as  to  whether  the  declaration 
pleaded  the  general  issue.  At  the  con-  and  proof  showed  the  violation  by  the 
elusion  of  the  evidence  offered  by  plain-  defendant  of  any  duty  to  the  plaintiff, 
tiff,  a  motion  to  instruct  the  jury  to  authorities  being  cited  by  the  defendant 
return  a  verdict  for  the  defendant  was  to  the  effect  that  a  party  who  goes  un- 
sustained  by  the  court,  and  on  excep-  invited  on  to  the  premises  of  another, 
tions  the  judgment  on  this  motion  and  without  having  any  business  to 
was  affirmed,  on  the  ground  that  the  transact  with  the  owner  or  occupant  of 
evidence  introduced  by  the  plaintiff  the  premises,  is  to  be  regarded  either 
showed  contributory  negligence.  as  a  trespasser  or  as  a  mere  licensee; 
See,  generally,  supra,  note  i,  p.  4.  and  in  either   case  the   owner  of   the 

2.  The  matter  enclosed  by  and  to  be  property  owes  no  duty  whatever  to  such 
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(5)  Leaving  Unguarded  Machinery  Attractive  to  Children. ^ 

Form  No.  i  4  3  6  i . 

(Precedent  in  Jensen  v.  Wetherell,  79  III.  App.  34.)' 

[(^Commencing  as  in  Form  No.  6939)]'^  that  on  the  25th  day  of  April, 
i^SJf,  the  defendant  was  possessed  of,  using,  operating  and  con- 
trolling a  planing  mill,  SJf7  feet  east  of  South  Lincoln  street,  322leet 
south  of  Blue  Island  avenue,  and  116  feet  west  of  South  Wood  street, 
in  Chicago,  Cook  county,  Illinois;  that  said  planing  mill  was  an  open 
and  unguarded  structure  situated  in  a  lot  or  parcel  of  land  to  which 
free  access  was  allowed,  where  children  were  allowed  and  permitted, 
with  the  knowledge  and  consent  of  the  defendant,  to  congregate 
and  play  at  pleasure  adjacent  to  certain  streets  and  highways  in  the 
midst  of  a  thickly  settled  and  populous  district  of  said  city,  and  sup- 
plied with  certain  dangerous  machinery,  to  wit,  planers,  consisting 
among  other  things  of  certain  revolving  interlocking  cogwheels  of 
such  a  character  as  to  be  attractive  to  children,  and  appeal  to  their 
childish  curiosity,  the  dangerous  character  of  which  the  defendant 
knew;  that  the  defendant,  well  knowing  the  premises,  while  so 
operating  said  mill,  and  while  said  mill  remained  open  and  children 
were  allowed  to  play  around  it  as  aforesaid,  wrongfully,  carelessly, 
negligently  and  improperly  permitted  the  third  planer  from  the  north 
end  of  said  mill  to  be,  and  continue  badly,  insufificiently  and  defect- 
ively covered,  and  the  plaintiff,  a  child  of  the  age  of  nine  years,  drawn 
and  attracted  to  said  dangerous  machine  by  childish  curiosity,  then  and 
there  necessarily  and  unavoidably,  while  exercising  all  due  care  and 
caution  for  his  own  safety,  had  his  left  hand  caught  in  said  interlock- 
ing wheels,  and  four  fingers  of  his  said  left  hand  so  badly  injured,  that 
the  said  fingers  had  to  be  amputated,  and  the  thumb  of  his  left  hand 
was  split  and  torn,  and  thereby  suffered  great  pain  and  mental  anguish, 
was  prevented  from  transacting  his  business,  and  lost  large  gains  and 
profits,  and  his  means  of  making  and  earning  a  living  were  greatly 
reduced,  and  his  said  injuries  are  permanent  and  lasting;  that  he 
e.xptnde<\  Jive  hundred doWdLTs  endeavoring  to  be  healed,  [to  the  damage 
(concluding  as  in  Form  No.  6989).^"^ 

party.     The  court,  recognizing  that  the  2,  This  is  the  first  count  of  the  decla- 

cases  on   this  point  were  not  uniform,  ration    filed    in    this   case.     The    court 

held  that  it    was  not  necessary  to  de-  said:     "  We  are  of  opinion  that  the  first 

cide  this  question,  as  contributory  neg-  and    second  counts    are    good    in   sub- 

ligence  was  shown.     By  reason  of  the  stance,  and  not   obnoxious  to  general 

words   enclosed    by   []    the   complaint  demurrer  nor  to  special  demurrer  for 

definitely  shows  that  a  duty  was  owed  any  cause    relied   on   in    the  argument 

plaintiff  by  defendant.  of  defendant's  counsel." 

1.  Precedents. —  For  the  substance  of  See,    generally,    supra,    note    i,    p. 

a  complaint  for  the  same  cause  of  ac-  4. 

tion  see  Rosenberg  v.   Durfee,  87  Cal.  3.  The  matter  enclosed  by  and  to  be 

545.      See    also    the    title    Death    by  supplied  within  [  ]  will  not  be  found  in 

Wrongful  Act,  vol.  6,  Form  No.  6843.  the  reported  case. 

26  ,  Volume  13. 


14362.  NEGLIGENCE.  14363. 

(6)  Leaving  Unguarded  Hole. 

(a)  On  Private  Premises. 

aa.  In  General. 

(fla)  Alley. 

Form  No.  14362. 

(Precedent  in  Toomey  v.  Sanborn,  146  Mass.  28.)' 

[(^Commencing  as  in  Form  No.  694^)  thatj^  the  defendant  carelessly 
and  negligently  removed  the  planking  of  a  certain  passageway, 
thereby  uncovering  an  excavation  and  hole  beneath,  and  neglected 
to  properly  guard  the  same,  and  warn  and  notify  those  using  said 
passageway  of  the  removal  of  said  plank,  and  the  existence  of  said 
opening,  excavation,  and  hole;  and  said  passageway  was  thereby 
rendered  unsafe  to  those  using  the  same.  The  plaintiff  was  right- 
fully using  said  passageway,  and  was  in  the  exercise  of  due  care,  and 
in  consequence  of  the  aforesaid  condition  of  said  passageway,  and 
the  aforesaid  negligence  of  the  defendant,  he  fell  into  said  opening, 
excavation,  and  hole,  and  was  seriously  hurt. 

\^  Jeremiah  Mason,  Attorney  for  Plaintiff.  J^ 

Form  No.  14363. 
(Precedent  in  Brezee  v.  Powers,  80  Mich.  173.)* 

[{Commencing  as  in  Form  No.  6943.)  *  *  *  J2 

And  whereas,  also,  the  said  defendant,  before  and  on  March  19, 
A.  D.  xZ88,  was  the  possessor  and  owner  of  certain  other  premises,  with 
the  appurtenances,  situate  in  the  city  of  Grand  Rapids,  in  the  county 
aforesaid,  upon  which  said  premises  the  said  defendant  owned  and 
possessed  a  building  which  was  occupied  and  used  for  various  business 
purposes,  a  portion  of  said  building  being  used  as  a  theatre. 

And  whereas,  there  now  is,  and  before  and  on  the  same  day  and  year 
aforesaid  there  were,  several  separate  public  entrances  and  exits  to 
said  building  on  the  east  side  thereof,  situate  upon  the  premises  afore- 
said, and  there  now  is,  and  before  and  on  the  same  day  and  year 
aforesaid  there  was,  a  sidewalk  built  on  said  premises  upon  the  east 
side  of  said  building  for  all  persons  to  pass  and  repass  at  their  free 
will  and-  pleasure  into  and  from  said  building,  as  well  as  for  all  per- 
sons to  pass  and  repass  at  their  free  will  and   pleasure  from  Pearl 

1.  The    answer    in   this   case    was    a  2.  The  matter  enclosed  by  and  to  be 

general  denial.     The  facts  showed  that  supplied  within  [  ]  will  not  be  found  in 

the  plaintiff  was  employed  in  the  health  the  reported  case. 

department,  and   was   in    the   passage-  3.  This   was   the  third   count   of  the 

way  in  question  for  the  purpose  of  re-  declaration.      It    was    held    to   state    a 

moving  offal.     The  court  said:   "  The  cause  of  action,  on  the  ground  that  a 

case  taken  most  favorably  for  defend-  person  who  invites  the    public  to  use 

ant  is  that  he  caused  to  be  opened  in  a  a  private  alley  must  exercise  ordinary 

private  way,  a  dangerous  pitfall,  into  care  and  prudence  to  render  it  reason- 

which    the    plaintiff,    while   rightfully  ably  safe, 

using  the  way  with  due  care,  fell."  See,     generally,     supra,    note    i,    p. 

See,  generally,  j«/>r<7,  note  i,  p.  4.  4. 
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street  to  Lyon  street,  in  the  city  of  Grand  Rapids,  in  the  county  afore- 
said, and  which  had  for  a  long  time  theretofore  been  used  by  the 
public  as  aforesaid,  and  which  said  user  was  upon  the  invitation  of 
the  said  defendant,  and  with  his  full  knowledge  and  consent. 

And  plaintiff  further  avers  that  there  now  is,  and  before  and  on  the 
same  day  and  year  aforesaid  there  was,  a  certain  area  or  hole  open- 
ing into  a  certain  cellar  or  vault  of,  and  belonging  to,  said  building 
and  premises  of  the  defendant,  which  said  area  or  hole  opening  into 
said  cellar  or  vault  as  aforesaid  was  situate  on  said  premises  upon  the 
east  side  of  said  building,  and  between  said  building  and  said  side- 
walk so  built  along  the  east  side  of  said  building,  as  aforesaid. 

Yet  the  said  defendant,  well  knowing  the  premises,  while  he  was  so 
the  possessor  and  owner  of  the  said  building  and  premises  with  the 
appurtenances,  and  while  there  was  such  area  or  hole  as  aforesaid,  to 
wit,  on  the  day  and  year  aforesaid,  wrongfully  and  negligently  per- 
mitted the  said  area  or  hole  to  be  and  continue,  and  the  same  was 
then  and  there,  so  negligently,  insufficiently,  and  defectively  guarded 
that  by  means  of  the  premises,  and  for  want  of  proper  and  sufficient 
guards  to  the  said  area  or  hole,  the  said  plaintiff,  who  was  then  and 
there  passing  along  said  sidewalk  on  said  premises,  situate  along  the 
east  side  of  said  building  as  aforesaid,  with  reasonable  and  due  care, 
and  without  negligence  on  his  part,  accidentally  and  unavoidably  fell 
into  said  area  or  hole,  by  means  whereof  the  said  plaintiff  then  and 
there  became  and  was  greatly  hurt,  cut,  bruised,  and  wounded,  \{speci- 
fying   injuries)    to    plaintiff's    damage    {concluding   as   in   Form   No^ 

(bb)  School  Premises. 
Form  No.  14364. 

(Precedent  in  Miller  v.  McCloskey,  (Supreme  Ct   Gen.  T.)  9  Abb.    N.  Cas. 

(N.  Y.)  303.)' 

\{Cotnmencing  as  in  Fortn  No.  5926. y\^ 

I.  That  he  is  an  infant  under  the  age  oi  fourteen  years. 

II.  That  on  or  about  the  18t/i  day  of  July,  i877,  and  previous  to 
the  commencement  of  this  action,  Peter  Miller  was  duly  appointed  the 
guardian  ad  litem  of  this  plaintiff  for  the  purpose  of  prosecuting  this 
action. 

III.  Thdit  John  AfcCloskey,  the  defendant,  is  the  owner  in  fee  and 
was  such  before,  at  the  time  of,  and  since  the  occurrence  hereinafter 
mentioned,  of  certain  premises  in  the  city  of  7Vi?7£/  York,  situate  in  the 
twenty-third  ward  of  said  city,  distant  about  260  feet  and  11  inches 
westwardly  from  77z//-^  avenue  and  extending  through  from  One  Hun- 
dred and  Fiftieth  to  One  Hundred  and  Fifty -first  streets,  with  a  front- 
age on  each  of  said  streets  of  about  150  feet,  which  said  premises 
were  at  the  times  aforesaid  and  now  used  by  said  defendemt,  his 
agents  and  servants  for  the  purpose  of  a  school  known  as  the  '■'■Marien 
Institute." 

1.  The  matter  enclosed  by  and  to  be  was  dismissed,  but  upon  appeal  the 
supplied  within  [  ]  will  not  be  found  in  judgment  was  reversed  and  a  new  trial 
the  reported  case.  ordered. 

2.  In  the   trial  court  this  complaint  See,  generally,  supra,   note  i,  p.  4. 
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IV.  That  before  and  at  the  time  of  said  occurrences,  the  said 
premises  were  by  said  defendant,  his  agents  and  servants,  wrong- 
fully, illegally  and  negligently  suffered  to  be  in  a  condition  unsuitable 
for  the  purposes  for  which  they  were  used  and  dangerous  to  the  lives 
and  limbs  of  the  children  attending  the  said  school.  That  a  portion 
or  part  of  said  premises  in  the  rear  of  the  school  building  having  an 
area  of  about  50  by  100  feet,  was  before,  at  the  time  of,  and  since  the 
said  occurrences,  suffered  to  be  and  remain  at  an  altitude  of  about 
twenty  feet  above  the  surface  of  the  adjacent  street  and  the  rest  of 
the  said  premises.  That  upon  this  area  were  the  remains  of  a  house, 
consisting  in  part  of  a  brick  wall,  vault  or  covered  apartment,  the 
ceiling  or  cover  of  which  was  some  seven  feet  high  and  from  which 
depended  one  or  more  iron  hooks  ahont  i/tree  feet  long.  That  at  one 
end  of  said  vault  was  an  open  doorway  and  at  the  other  a  window  or 
aperture  some  fh-ee  or  four  feet  distant  from  the  said  hooks.  That  said 
area  and  vault  were  by  said  defendant,  his  agents  and  servants,  at 
the  time  aforesaid,  knowingly,  wrongfully,  carelessly,  negligently  and 
unlawfully  left  unenclosed,  unprotected  and  easily  and  readily  acces- 
sible to  the  children  of  the  said  school. 

V.  That  on  or  about  the  7t/i  day  oi  June,  i877,  the  plaintiff  herein, 
being  at  that  time  a  pupil  of  said  school  and  lawfully  upon  said 
premises,  fell  through  the  window  of  the  vault  aforesaid  into  said 
vault  and  upon  one  of  the  said  hooks,  causing  an  anchor-formed 
laceration  of  the  left  side,  thereby  tearing  and  more  or  less  perma- 
nently injuring  the  buccinator,  masseter,  risorius,  zygomaticus  major 
-and  orbicularis  oris  muscles,  the  facial  and  buccal  branch  of  the  infra- 
maxillary  nerves,  the  transverse  facial  artery  and  ail  the  buccal  or 
molar  glands,  necessitating  the  extraction  of  the  said  glands.  That 
the  said  occurrence  was  in  no  way  caused  by  any  contributory  negli- 
gence on  the  part  of  the  plaintiff,  but  was  entirely  produced  by  the 
imprudent,  negligent,  careless,  reckless  and  unlawful  conduct  of  the 
defendant,  his  agents  and  servants  as  aforesaid.  That  the  plaintiff 
from,  and  in  consequence  of  the  said  injuries,  became  sore  and  sick, 
was  for  ovtv  four  weeks  confined  to  his  bed,  suffered  great  pain  of 
mind  and  body;  that,  although  the  wound  was  healed,  the  face  is 
greatly  deformed  and  disfigured,  and  the  sense  of  hearing  impaired, 
and  his  constitution  and  person  generally  have  been,  and  are,  as  he 
verily  believes  and  avers,  seriously  and  permanently  injured,  to  his 
damage  %5,000. 

[Wherefore    said    plaintiff   demands   {concluding  as  in  Form  No. 

(cr)   Vessel. 

Form  No.  14365. 

(Precedent  in  Coughlin  v.  Boston  Tow-Boat  Co.,  151  Mass.  93.)* 

[{Title  of  court  and  cause  as  in  Form  No.  6943.)Y 

And  the  plaintiff  says,  that  heretofore,  to  wit,  on  the  eighth  day  of 

November .,  A.  D.  18^^,  the  defendant  was  the  owner  of,  and  had  the 

1.  The  matter  enclosed  by  and  to  be  2.  This  was  the  second  count  of  the 
supplied  within  [  ]  will  not  be  found  in  declaration,  which  was  by  way  of 
the  reported  case.  amendment  to  the  first  count.     Thede- 
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management  and  control  of,  a  certain  vessel,  to  wit,  a  boat  or  barge 
named  and  called  the  Mabel  Stoddard;  that  said  vessel  was  then  lying 
at  a  certain  wharf  in  said  Boston,  to  wit,  at  the  wharf  of  or  used  by 
the  Bay  State  Gas  Company,  so  called;  that  the  plaintiff  was  then  and 
there  at  work  on  said  vessel,  to  wit,  as  a  laborer,  to  shovel,  and 
shovelling  coal  in  the  hold  or  holds  of  said  vessel,  and  at  discharging 
the  cargo  of  coal  from  said  vessel  to  said  wharf;  that  the  plaintiff  was 
then  and  there  in  the  employ  of  one  White,  a  stevedore  then  doing  the 
work  of  discharging  the  said  cargo  of  said  vessel  [under  a  contract 
with  defendant;]!  that  the  plaintiff,  while  so  employed  and  at  work 
on  said  vessel,  and  in  the  exercise  of  due,  ordinary,  and  reasonable 
care,  fell  through  and  into  a  certain  dangerous  hole  or  opening  in  the 
floor  or  flooring  of  said  vessel;  that  said  hole  or  opening  existed 
through  the  negligence  of  the  defendant;  and  that  the  plaintiff,  who 
was  in  the  exercise  of  due  care,  and  supposed  that  such  floor  or 
flooring  was  safe  and  suitable  to  work  upon,  and  who  had  received 
no  notice  and  had  no  knowledge  of  its  unsafe  and  dangerous  con- 
dition, as  a  result  of  such  fall  received  severe  personal  injuries,  to  his 
great  damage. 

{(^Signature  as  in  Form  No.  6942.^)^^ 

bb.  Near  Highway.' 

Form  No.  14366.* 
{Contfnencing  as  in  Form  No.  5912.) 
I.   On  the  seventeenth  day  oi November,  i2>83,  the  defendant  was  the 

fendant's  demurrer  on  the  ground  that  trench  to  remain  open  and  uncovered, 
it  did  not  set  forth  a  legal  cause  of  and  without  fixing  any  light  of  warn- 
action  was  overruled  in  the  supreme  ing  or  barrier  at  or  near  the  same, 
court.  And  plaintiff  further  says  that  in  con- 
See,  generally,  supra,  note  i,  p.  4.  sequence  of  the  negligence  and  care- 

1.  The  words  enclosed  by  []  are  sup-  lessness  aforesaid  of  the  defendant,  in 
plied  to  show  more  specifically  that  passing  along  said  streets  in  the  early 
White  was  on  the  vessel  not  as  a  tres-  evening  of  said  day,  he  accidentally 
passer,  but  upon  invitation,  although  fell  into  the  said  ditch  or  trench  and 
the  court  held  that  upon  general  de-  broke  his  right  leg,  and  was  badly  hurt, 
murrer  the  count  sufficiently  showed  whereby  he  became  lame  and  diseased, 
that  "  White  was  doing  the  defendant's  and  so  remained  up  to  the  present 
work,  and  discharging  the  cargo  in  the  time,  and  still  is  and  will  be  perma- 
course  of  business,  and  that  he  and  the  nently  lame  and  weakened.  That  he 
plaintiff  were  lawfully  there  in  pur-  has  been  ever  since  said  injury,  and 
suance  of  an  arrangement  of  some  kind  still  is  prevented  from  attending  to  his 
between  the  defendant  and  White."  necessary  and    ordinary  business  and 

2.  The  matter  to  be  supplied  within  labor,  to  his  loss  and  damage  to  the 
[]  will  not  be  found  in  the  reported  case,  present  time  in  the  sum  of  $/5'oo,  and 

3.  On  Highway.  —  In  Street  R.  Co.  v.  has  been  put  to  and  incurred  great  ex- 
Nolthenius,  40  Ohio  St.  376,  the  com-  pense,  to  wit:  to  the  sum  of  '^1,000  for 
plaint,  which  was  held  sufficient,  medical  services  and  attendance  in  and 
charged  in  part  "That  on  or  about  the  about  trying  to  get  healed  and  cured  of 
sSth  day  of  February,  A.  D.  1877,  the  his  said  injury,  and  that  he  has  been 
said  defendant  did,  by  its  agents  and  put  to  great  pain  and  suffering,  and 
servants,  dig  and  open  a  ditch  or  trench  has  received  permanent  injury  from 
on  Elm  street  and  McMicken  avenue,  said  fall,  and  that  he  has  thereby  suf- 
in  the  city  of  Cincinnati,  Hamilton  fered  further  damages  in  premises  in 
county,  Ohio,  and  did   then  carelessly  the  sum  of  S/.ooo." 

and  negligently  permit   said    ditch  or        4.  This  is  substantially  the  complaint 
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possessor  and  occupier  of  certain  premises  with  the  appurtenances 
situate  in  the  city  of  New  Haven,  adjoining  a  certain  public  highway 
in  said  city  known  as  F'ranklin  street. 

2.  That  defendant  kept,  maintained  and  permitted  to  remain  on 
said  premises,  substantially  adjoining  said  public  highway  and  so 
near  the  public  footway  of  said  highway  as  to  make  the  use  of  the 
same  unsafe  and  dangerous,  a  deep  area  or  pit,  without  rail,  cover  or 
guard  of  any  kind. 

3.  That  on  said  day  and  in  the  night-time  thereof,  the  plaintiff, 
Sarah  M.  Crogati,  was  passing  along  said  public  footway  of  said  high- 
way, and  by  reason  of  the  existence  of  said  area  or  pit,  and  for  want 
of  proper  rail,  cover  or  guard  to  the  same,  she,  although  being  in 
the  exercise  of  due  care,  passed  from  said  highway,  and  slipped  and 
fell  into  said  area  or  pit. 

4.  That  thereby  the  head  and  body  of  the  plaintiff  were  bruised 
and  wrenched,  and  her  foot  lacerated  and  broken,  and  permanently 
disabled,  and  she  suffered  great  pain,  and  has  been  forced  to  lay  out 
and  expend  large  sums  of  money  in  endeavoring  to  be  healed,  to  wit, 
two  hundred  dollars. 

And  this  plaintiff  further  avers  and  says, 

1.  That,  at  the  time  when  the  plaintiff  suffered  the  injuries  herein- 
after described,  and  for  a  long  time  previous  thereto,  the  defendant 
kept  and  maintained  upon  his  said  land  between  the  public  footway 
or  pavement  on  said  Franklin  street  and  said  pit  or  area,  a  brick 
pavement  or  footway,  separated  in  no  manner  therefrom,  and  invited, 
licensed  and  permitted  the  public  to  make  use  of  the  same  in  the 
same  manner  and  to  the  same  extent  that  they  made  use  of  the  pub- 
lic way,  from  which  it  was  in  no  manner  to  be  distinguished  by 
the  eye. 

2,  That  on  the  seventeenth  day  of  November,  i883,  and  in  the  even- 
ing of  said  day,  the  plaintiff,  Sarah  M.  Crogan,  was  passing  along  said 
public  way,  and  from  the  said  public  way  passed  over  and  upon  the 
said  brick  pavement  of  the  defendant,  and  by  reason  of  the  existence 

in  the  case  of  Crogan  v.  Schiele,  53  because  he  steps  over  the  technical  le- 
Conn.  186,  which  was  held  sufficient  gal  boundary  line.  By  the  construction 
on  demurrer.  The  evidence  showed  of  the  walk  the  plaintiff,  as  one  of  the 
that  defendant  had  upon  his  premises  a  public,  was  told  in  a  most  emphatic 
factory;  that  there  was  a  space  between  way  that  the  sidewalk  extended  to  its 
the  brick  paved  public  sidewalk  and  full  apparent  width.  The  occasion  was 
said  factory  paved  by  the  plaintiff  with  in  the  night  season;  the  plaintiff  was 
brick  on  the  same  grade  as  that  of  the  not  familiar  with  the  premises;  it  is  not 
brick  sidewalk,  thus  forming  an  un-  found  that  she  knew  or  could  have  seen 
broken  and  continuous  brick  sidewalk  the  fence  lines  at  either  end  of  the  de- 
covering  the  entire  space  between  the  fendant's  property.  The  defendant's 
roadway  of  the  street  and  the  defend-  acts  would  indicate,  even  if  a  person 
ant's  building.  On  the  question  as  to  knew  where  the  technical  line  of  the 
whether  plaintiff  was  a  trespasser  by  street  was,  that  the  defendant  had 
reason  of  her  being  upon  defendant's  thrown  open  to  the  public  and  made 
property,  the  court  said:  "There  is  no  part  of  the  public  domain  that  part  of 
principle  of  law  or  justice  which  will  his  property  covered  by  this  extended 
warrant  a  court  in  holding  a  person  to  sidewalk;  and  much  more  so  as  to  a 
be  a  trespasser  who  uses  as  a  public  person  who  did  not  know  where  the 
way  an  apparent  public  sidewalk  kept  line  was." 

so  by  the  act  of  the  defendant,  simply  See,  generally,  supra,  note  i,  p.  4. 
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of  the  same  and  of  said  area  or  pit,  and  the  want  of  any  rail,  cover 
or  guard,  and  of  any  light  or  warning,  she,  being  in  the  exercise  of 
due  care,  slipped  and  fell  into  said  area  or  pit. 
3.   (^Same  as  fourth  paragraph  of  first  count.  ) 
The  plaintiif  claims  {concluding  as  in  Form  No.  5912'). 

(b')  On  Sidewalk. 

Form  No.  14367. 

(Precedent  in  Doyle  v.  Mulren,  (N.  Y.  Super.  Ct.  Gen.  T.)  7  Abb.  Pr. 

N.  S.  (N.  Y).  259.)' 

[{Title  of  court  and  cause  as  in  Form  No.  5926.)^^^ 

Bridget  Doyle,  the.  plaintiff  in  this  action,  respectfully  shows  to  this 
honorable  court,  that  on  or  about  the  second  day  of  Novetnber,  iS67, 
at  the  city  of  New  Vorh,  Michael  Mulren^  the  defendant,  had  caused 
certain  excavations  to  be  made  on  the  lot  and  sidewalk  fronting  the 
same,  situated  on  the  west  side  of  /ames-?>tvttt,  about  seventy  feet 
south  from  the  corner  formed  by  the  intersection  of  said  street  and 
New  Bowery,  and  known  as  No.  27  Jaf?ies-stve&X.,  to  the  best  knowl- 
edge, information,  and  belief  of  the  plaintiff. 

That  said  excavations  were  so  made  on  the  said  lot  and  sidewalk 
fronting  on  the  same,  to  the  depth  of  eight  to  ten  feet  or  thereabouts. 

And  this  plaintiff  further  shows  that  the  said  excavations  were  at 
the  time  aforesaid,  left  in  a  negligent  and  careless  condition,  in  this, 
that  they  were  left  without  sufficient  guards,  or  any  guards  for  proper 
protection  of  pedestrians  on  the  said  sidewalk  and  street,  and  that 
the  said  negligent  and  careless  condition  was  and  remained  a  con- 
tinued danger  to  passers  by. 

That  at  or  about  eight  o'clock,  P.  M.,  of  the  second  day  of  November, 
1 867,  while  this  plaintiff  was  passing  along  the  said  sidewalk  as  she 
lawfully  might,  intending  to  go  from  C^aMaw-square  to  ^o.65  /ames- 
street,  she  did  without  any  negligence  or  carelessness  on  her  part, 
fall  into  the  said  excavation  so  made  in  the  said  lot  and  sidewalk,  so 
being  negligently  and  carelessly  unguarded  and  unprotected  as 
aforesaid. 

That  by  reason  of  the  premises  the  said  plaintiff  had  sustained 
damages,  as  she  is  advised  and  believes,  in  the  sum  of  one  thousand 
dollars. 

[Wherefore  said  plaintiff  demands  {concluding  as  in  Form  No. 
S926).\^ 

(7)  Maintaining  Fence. 

Form  No.  14368. 
(Precedent  in  Hussey  v.  Ryan,  64  Md.  430.)' 
[{Commencing  as  in  Form  No.  694^1)]^  for,  that  he  the  defendant 
heretofore,  to  wit,  on  the  frst  da.y  o(  February,  i85^  at  the  city  of 

1.  No   objection    was    made   to    the        2.  The  matter  enclosed  by  and  to  be 
form  of  this  complaint,    but  the  cause     supplied  within  [  ]  will  not  be  found 
of  action  proved  was  not  the   cause  of     in  the  reported  case, 
-action  here  alleged.  3.  No   objection   was    taken    to   this 

See,  generally,  j«/ra,  note  i,  p.  4.  form,  and  there  was  a  verdict  in  favor  of 
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Baltimore^  was,  and  for  a  long  time  prior  thereto,  had  been  in  posses- 
sion of  certain  premises  there  situate,  and  while  so  in  possession, 
wrongfully  and  unjustly  caused  to  be  put  and  erected  in  and  upon  a 
certain  public  street  and  highway  there  called  West  Pratt  street,  a 
high  and  long  fence,  to  wit,  2^0ViX.  twelve  feet  high  and  _^^/^<r«  feet 
long,  and  connected  therewith  a  certain  wooden  shed  or  structure; 
and  wrongfully,  negligently  and  unjustly  allowed  and  permitted  said 
fence,  belonging  and  appurtenant  to  the  premises  aforesaid,  so  in 
possession  of  the  defendant,  and  in  and  upon  the  said  public  street 
and  highway,  to  wit.  West  Pratt  street,  to  become  dilapidated, 
unsafe  and  dangerous  to  persons  rightfully  passing  on  and  along  said 
public  highway  or  street,  and  to  remain  in  such  dilapidated,  unsafe 
and  dangerous  condition  for  a  long  space,  to  wit,  from  the  sd\<\  first 
day  oi  February  until  the  date  of  the  institution  of  this  suit;  by  means 
and  in  consequence  of  which  said  wrongful,  negligent,  unjust  and 
improper  conduct  of  the  said  defendant,  the  fence  did  on  the  20th  day 
of  February,  i85'4,  fall  down  upon,  over  and  across  the  said  public 
street  or  highway,  to  wit.  West  Pratt  street;  and  Maggie  Ryan,  the 
infant  daughter  of  the  plaintiff,  then  passing  on  and  along  said  West 
Pratt  stvtQt,  on  the  way  to  the  place  of  her  employment,  while  in  the 
exercise  of  reasonable  caution  and  care  on  her  part,  was  unavoidably 
crushed  beneath  the  weight  of  the  said  falling  fence  and  nuisance,  and 
thereby  cut,  bruised,  wounded  and  permanently  injured;  whereby  she 
became  sick,  sore  and  disordered,  and  has  so  remained  until  the 
institution  of  this  suit;  whereby  the  plaintiff  during  all  that  time  was 
deprived  of  her  services  and  assistance  of  his  said  infant  daughter, 
and  was  forced  to  lay  out  and  expend  a  large  sum  of  money  in  and 
about  her  care  and  nursing,  to  wit,  the  sum  of  one  hundred  dollars, 
and  has  during  all  that  time  been  deprived  of  her  services  and  assist- 
ance; and  other  wrongs  and  injuries  were  inflicted  upon  the  plaintiff 
by  the  wrongful,  unjust  and  negligent  acts  of  the  defendant  herein- 
before alleged. 

And   the  plaintiff  brings   this  his   suit  therefor,   and  claims  one 
thousand  dollars  damages. 

[(^Signature  as  in  Form  No.  59-^i.)]^ 

(8)  Maintaining  Seats  at  County  Fair. 

Form  No.  14369. 
(Precedent  in  Dunn  v.  Brown  County  Agricultural  Soc,  46  Ohio  St.  93.)' 

U  Title  0/  court  and  cause  as  in  Form  No.  6929.  yy- 

The  plaintiff  says: 

That  the  defendant  is  a  corporation  duly  incorporated  under  the 

plaintiff,  notwithstanding  it  appeared  []  will  not  be  found  in  the  reported  case, 

that  defendant  held  possession  of  the  2.  This  petition   was  held  to  state  a 

premises   as    tenant   and   surrendered  cause  of  action.     The  question  raised 

the  same  on  the  fourth  of  February,  by  the  defendant  was  that  it  was  pro- 

which  was  over  two  weeks  before  the  tected    against    liability  for  its   negli- 

-accident  alleged  occurred.  gence  by  the  law  under  which  it  was 

See,  generally,  supra,  note  i,  p.  4.  incorporated. 

1.  The  matter  to  be  supplied  within  See,  generally,  supra,  note  i,  p.  4. 
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laws  of  the  state  of  Ohio^  and  in  its  corporate  capacity  held  its  regu- 
lar annual  fair  on  its  fairgrounds  at  Georgetown^  Brown  county,  Ohio^ 
on  the  5th^  6th,  1th  and  8th  days  of  October,  a.  d.  \Z80,  to  which  fair 
the  public  were  generally  invited  to  attend,  and  on  the  said  Ith  day 
of  October,  jS80,  the  plaintiff  attended  said  fair,  and  paid  the  defend- 
ant a  valuable  consideration  for  permission  to  enter  said  fair  grounds 
and  witness  the  exhibition  of  stock  and  products  on  exhibition  for 
premiums  at  said  fair. 

The  said  defendant  had  theretofore  prepared  a  large  number  of 
seats,  and  erected  the  same  upon  its  said  fair  grounds  for  the  accom- 
modation of  its  patrons  and  persons  attending  the  said  fair,  and  in 
erecting  and  constructing  said  seats  was  guilty  of  gross  carelessness 
and  negligence,  and  negligently  constructed  and  erected  said  seats, 
and  with  like  negligence,  used  and  put  into  the  construction  of  said 
seats  unsound  and  weak  lumber,  and  which  was  not  sufificiently  strong 
to  bear  the  weight  of  persons  who  might  be  seated  thereon. 

The  plaintiff  after  entering  said  fair  grounds  on  the  7th  day  of 
October,  a.  d.  i880,  was  seated  upon  one  of  the  seats  so  prepared  as 
aforesaid,  and  the  same  being  unsound  and  weak  as  aforesaid,  broke 
and  caused  the  plaintiff  to  fall  the  distance  oi  about  Jive  feet,  without 
any  fault  or  negligence  upon  her  part,  whereby  the  plaintiff  was 
greatly  injured  in  her  person  in  this,  to  wit:  Both  bones  of  her  right 
forearm  were  dislocated,  and  she  was  otherwise  greatly  bruised  and 
injured  upon  her  arm  and  shoulder,  by  reason  of  which  fall  and  injury 
she  has  become  permanently  and  for  life  crippled  and  disabled  in  the 
use  of  said  right  arm,  and  by  reason  of  said  fall  and  injury  she  became 
sick  and  suffered  great  pain  and  anguish  of  body  and  mind,  and 
incurred  a  large  expense  in  and  about  the  employment  of  physicians 
to  heal  and  cure  the  same,  amounting  to  the  sum  oi  thi'rty-^ve  doWars,. 
and  has  been  unable  to  perform  ordinary  work  by  reason  of  said 
injury,  and  has  suffered  $200  loss  by  reason  of  her  being  unable  to 
work  and  loss  of  time  as  aforesaid. 

Plaintiff  therefore  says  that,  by  reason  of  all  the  premises,  she  has 
been  damaged  in  the  sum  of  three  thousand dol\a.rs,  for  which  she  prays 
judgment. 

[(^Signature  and  verification  as  in  Form  No.  5929. y^- 

(9)  Maintaining  Shafting,  Causing  Injury  to  Employee  of 

Defendant's  Tenant. 

Form  No.  14370. 

(Precedent  in  Poor  v.  Sears,  154  Mass.  540.)* 

[(^Title  of  court  and  cause  as  in  Form  No.  69^2.^^^ 

And  the  plaintiff  says  that  the  defendant  is  the  owner  of  premises 

1.  The  matter  to  be  supplied  within  Rockwell  &  Churchill,  entered  into  an 
[  ]  will  not  be  found  in  the  reported  agreement  to  supply  them  with  power, 
case.  The  plaintiff's  case  was  held  to  rest  on 

2.  The  facts  in  this  case  showed  that  the  proposition  "that  the  defendant, 
the  defendant,  who  was  the  landlord  of  having  undertaken  for  a  consideration 
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No.  J^l  Arch  street,  in  said  Boston,  and  also  owns  and  has  the  care  of 
certain  machinery  in  said  building;  and  defendant  negligently  and 
carelessly  permitted  a  part  of  his  machinery  to  remain  in  a  dangerous 
condition  and  position.  And  plaintiff  further  says  that  defendant 
carelessly  and  negligently  omitted  to  place  around  said  machinery  a 
proper  protection  or  to  enclose  it  in  a  proper  framework.  Said 
building  is  occupied  by  Messrs.  Rockivell  and  Churchill,  and  used  as  a 
printing  establishment.  And  plaintiff  says  she  was  in  the  employ  of 
said  Rockwell  and  Churchill,  and  was  at  work  in  said  building  on  the 
fifth  day  of  February,  a.  d.  i8<^7;  while  attending  to  her  duties  and 
in  the  exercise  of  due  care,  a  portion  of  said  defective  machinery  of 
the  defendant's,  namely,  a  large  pulley  and  a  piece  of  shafting,  fell 
from  the  top  of  the  room  in  which  plaintiff  was,  striking  plaintiff  on 
the  head,  knocking  her  down,  and  crushing  her  head  and  breaking 
the  bones  of  the  face  in  a  number  of  places,  and  she  was  otherwise 
greatly  injured,  which  rendered  plaintiff  unconscious  for  a  long  time, 
whereby  she  suffered  great  agony,  permanent  injury,  and  disfigure- 
ment, resulting  in  a  long  sickness,  from  the  effects  of  which  she  has 
not  recovered.  And  plaintiff  says  she  has  been  internally  injured  by 
the  violence  of  the  injury  and  the  general  shock,  inasmuch  as  before 
said  injury  she  was  strong  and  healthy,  and  was  able  to  attend  to  her 
usual  avocations,  and  she  is  now  unable  so  to  do  owing  to  lameness, 
nervousness,  and  pain. 

\{Signature  as  in  Form  No.  694^.)]^ 


(10)  Maintaining  Sidewalk  Grating. 

Form  No.  i  4  3  7  i .  ^ 

(Precedent  in  Stevens  v.  Walpole,  76  Mo.  App.  216.)' 

[(^Commencing  as  in  Form  No.  5921)  that  defendant  at  the  time  of 
the  filing  of  this  petition,  and  for  a  long  time  prior  thereto,  to  wit, 

to  transmit  to  39  Arch  street  and  the  the  premises,  was  injured  thereby,  then 

building  beyond  power  for  the  use  of  she  is  entitled  to  recover  of  the  defend- 

the  tenants  in  those  buildings,  from  the  ant  for  the  injuries  so  sustained.     In 

engine  operated  by  him    in  the  base-  this  view  of  the  case,  it  is  immaterial 

ment  of  his  own  building,  was  bound  whether,  under  the  terms  of  the  lease, 

to  exercise  reasonable  care  to  see  that  Rockwell  and  Churchill  or  the  defend- 

the  pulleys  and  shafting  which  he  used  ant  were  to  keep  the  belting,  shafting, 

for  that  purpose  were  in  a  suitable  con-  and  pulleys  in  repair.     If  Rockwell  and 

dition  to  perform  the  work  for  which  Churchill  were  to  keep  them  in  repair, 

he  was  using  them,  without  danger  to  and  did  not,  still  their  negligence  did 

persons  rightfully  on  the  premises,  and  not  excuse  the  defendant  for  the  want 

themselves  in  the  exercise  of  due  care;  of  due  care  on  his  part." 

and  that  if  the  defendant,  or  his  ser-  There  was  a  verdict  for  the  plaintiff, 

vants  or  agents,  were  negligent  in  their  the  decision  being  upon  the  merits, 

use  of  the  shafting  and  pulleys,  or  their  See,  generally,  supra,  note  i,  p.  4. 

management  of  the  appliances  by  which  1.  The  matter  to  be  supplied  within 

power  was  transmitted  from  the  engine  [  ]  will  not  be  found  in  the  reported 

in  the  basement  of  41  Arch  street,  and  case. 

the  plaintiff,  being  herself  in  the  exer-  2.  The  answer  to  this  petition  was  a 

cise  of  due  care  and   rightfully  upon  general  denial,  coupled  with  a  plea  of 
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for  a  period  of  over  twenty-five  years,  was  the  owner  and  in  possession 
of  certain  premises  known  as  No.  ISOJf.  Grand  avenue,  in  the  city  of 
Xansas  Ct'ty.Y  Plaintiff  states  that  on  the  8tA  day  oi  December,  i895, 
and  for  a  long  time  prior  thereto,  said  defendant  had  maintained  an 
iron  grating  in  the  sidewalk  on  said  highway  in  front  of  and  adjoin- 
ing said  premises;  that  one  of  the  bars  of  said  iron  grating  was  on 
the  said  8t/t  day  of  December,  and  had  been  for  a  long  time  prior  to 
that  day,  broken  out  so  as  to  leave  a  space  oi  four  inches  between 
the  remaining  bars  of  said  grating  opening  into  an  excavation  under 
said  sidewalk.  That  said  Grand  avenue  and  the  sidewalk  pertaining 
thereto  is  a  populous  thoroughfare  over  which  a  large  number  of 
people  are,  and  were  at  all  said  times,  constantly  passing.  That 
said  Richard  C.  Walpole  was  aware  of  and  well  knew  the  dangerous 
condition  of  said  sidewalk  and  grating  in  front  of  his  said  premises. 
The  plaintiff,  Barney  Stevens,  at  all  the  times  herein  mentioned  was 
residing  with  his  family  at  number  1S02  on  said  Grand  avenue.  That 
Judah  Stevens,  who  is  hereinafter  mentioned,  is  an  infant  son  of  said 
plaintiff,  of  the  age  of  nine  years,  residing  with  his  father,  the  said 
plaintiff.  That  it  was  the  duty  of  said  defendant,  Richard  C.  Wal- 
pole, to  maintain  said  sidewalk  and  the  iron  grating  aforesaid  so  as 
to  be  safe  for  the  public,  men,  women  and  children  passing  along  and 
using  the  same.  But  plaintiff  says  that  defendant  so  carelessly  and 
negligently  maintained  the  said  sidewalk  and  iron  grating  therein,  in 
its  broken  and  unsafe  condition,  without  any  barriers  to  prevent  per- 
sons passing  from  falling  through  the  broken  place  in  said  iron  grat- 
ing; and  that  the  sddd  Judah  Stevens,  the  infant  son  of  said  plaintiff, 
on  the  8th  day  of  December,  iS95,  while  lawfully  and  properly  passing 
along  said  sidewalk,  and  ignorant  of  the  danger  thereof,  fell  into  the 
said  space  between  the  bars  of  said  iron  grating,  and  was  thereby 
injured,  bruised,  wounded  and  maimed  in  his  left  leg,  from  which 
said  injuries  so  received  as  aforesaid,  he,  the  said  Judah  Stevens,  from 
that  time  to  this  has  lain  sick  and  diseased.  That  by  reason  of  said 
wounds,  bruises,  sickness,  disease  and  injuries  to  the  said  Judah 
Stevens,  so  caused  as  aforesaid,  the  plaintiff  has  had  to  spend  his 
time  and  services  in  caring  for  said  Judah  Stevens,  and  has  laid  out 
and  expended  large  sums  of  money  for  medicine,  for  nursing,  and 
for  medical  and  surgical  services,  for  said  Judah  Stevens,  [to  the 
plaintiff's  damage  {concluding  as  in  Form  No.  5931).]^ 

contributory   negligence    both   on   the  makes  that  person  guilty  of  negligence 

part  of  the  infant  and  the  father.     On  and   subject   to   damages   for   injuries 

trial  by  jury,  plaintifif   had   a   verdict,  occasioned.     And  this  rule  holds  good 

and     upon     appeal    the    petition    was  although  the  petition  does  not  allege  a 

held  sufficient.     The  rule  laid  down  by  benefit  or  convenience  to  the  defendant, 

the   court   was  that  one   constructing  "  It    is    enough    that    he    maintained 

and  using  an  opening  in  the  sidewalk  gratings  on  a  highway,  whether  it  con- 

of  a  public  street  for  his  own  conveni-  ferred  any  benefit  on  the  defendant's 

ence   is  not  only  to  see   to   its  proper  property  or  not." 

construction  in  the  first  instance,  but  See,  generally,  supra,  note  I,  p.  4.. 

also  to  its  proper  repair  from  time  to  1.  The  matter  enclosed  by  and  to  be 

time,  so  that  such  safe  construction  is  supplied  within  [  ]  will  not  be  found  in 

maintained,   and   a   failure   to    so    do  the  reported  case. 
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f.  In  Management  of  Private  Vehicle. 

(1)  Causing  Collision, 

(a)   With  Plaintiff's  Vehicle. 

aa.  Generally. 

Form  No.  14372. 

(Conn.  Prac.  Act,  p.  175,  No.  307.)' 

{Commencing  as  in  Form  No.  5912.) 

1.  On  March  lOih,  i879,  the  plaintiff  was  driving  in  a  wagon  belong- 
ing to  him,  along  the  highway. 

2.  On  said  day,  the  defendant,  while  driving  in  another  wagon  along 
the  same  highway,  carelessly  drove  against  the  wagon  of  the  plaintiff, 
and  thereby  broke  and  injured  the  same. 

3.  By  means  thereof  the  plaintiff  was  also  thrown  out  of  his  wagon, 
and  much  bruised  and  injured,  so  that  he  was  prevented  from  trans- 
acting his  ordinary  business,  and  was  obliged  to  expend  $50  in 
endeavoring  to  be  cured  of  his  injuries. 

The  plaintiff  claims  $500  damages. 
(^Concluding  as  in  Form  No.  5912.') 

Form  No.  14373. 
(Precedent  in  Parker  v.  Burgess,  64  Vt.  443.)* 

[(Commencing  as  in  Form  No.  6950. )\^  *  *  * 

And  also  in  a  further  plea  of  the  case  for  the  same  cause  of  action; 
for  that  whereas  the  plaintiff  Margaret  A.  Parker,  on  the  Hth  day  of 
January,  A.  D.  iWl,  at  Bennington,  in  the  county  of  Bennington  afore- 
said, owned  and  was  possessed  of  a  certain  vehicle,  to  wit:  a  sleigh  of 
the  value  of  twenty  dollars  and  of  a  certain  horse,  which  was  then  and 
there  harnessed  to  said  sleigh;  and  that  plaintiff  was  then  and  there 
sitting  and  riding  in  said  sleigh,  so  harnessed,  in  a  certain  pubUc 
highway  in  the  village  of  Bennington  in  the  town  of  Bennington,  there 
called  Main  street. 

And  whereas,  there  on  the  same  day  the  said  defendant  Merritt  E. 

1.  See,  generally,  supra,  nox.^  i,  p.  indirect  and  consequential  result  of  the 
4.  negligent  act  of  both.     It  does  not  de- 

2.  This  is  the  second  count  of  the  clare  for  the  direct  and  immediate  re- 
declaration, the  first  count  being  in  suit  of  the  negligent  act  of  John,  and 
trespass.  The  court  said:  "We  think  also  for  the  indirect  and  consequential 
this  is  a  count  in  case  for  the  negligent  act  of  Merritt  E.  It  is  not  double,  as 
act  of  the  defendant  John,  for  whose  contended  by  demurrants.  Taken  as 
act  the  defendant  Merritt  E.  by  relation,  a  whole,  the  count  is  certain  to  a  com- 
—  whether  he  was  in  the  sleigh  with  his  mon  intent.  We  think  the  language 
son  at  the  time  of  the  accident  or  not, —  used,  taken  in  its  natural  sense,  im- 
was  also  responsible.  If  the  accident  ports  the  meaning  we  have  indicated, 
and  injury  were  the  indirect  or  conse-  and  any  other  meaning  must  be  made 
quential  result  of  the  negligent  act  of  out  by  argument  or  inference.  When 
defendant  John,  then  the  action  may  be  this  is  the  case,  the  natural  sense  shall 
maintained  against  both  defendants,  prevail  and  the  count,  in  this  kind  of 
but  if  the  direct  and  immediate  result  action,  will  be  held  suflScient." 

of  his  negligent  act,  the  action  in  this         See,  generally,  supra,  note  i,  p.  4. 
form  may  be  maintainable  against  Mer-        3.  The  matter  to  be  supplied  within 
ritt  E.  only.     That  will  depend  upon     [  ]  will  not  be  found   in   the  reported 
the  proof.     The  count  declares  for  the     case. 
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Burgess  owned  and  possessed  a  certain  vehicle,  to  wit:  a  sleigh  and 
also  a  horse  driving  the  same  through  and  along  said  street. 

And  the  said  defendant  y^/^«  ^«/;^^j-.f  was  then  and  there  the  minor 
son  and  servant  of  the  said  defendant  Merritt  E.  Burgess  and  then 
and  there  had  the  care,  government  and  management  of  the  said 
vehicle  or  sleigh  and  horse  of  the  said  Merritt  E.  Burgess  and  was 
then  and  there  acting  about  the  business,  in  the  employment  and 
under  the  direction  of  the  said  Merritt  E.  Burgess. 

Yet  the  said  defendants,  Merritt  E.  Burgess  and  John  Burgess  not 
minding  nor  regarding  their  duty  in  this  behalf,  then  and  there  so 
negligently  and  unskilfully  managed  and  behaved  themselves  in  this 
behalf,  and  so  ignorantly,  carelessly  and  negligently  drove  and  man- 
aged, guided  and  governed  said  vehicle  or  sleigh  and  horse,  and  by 
furiously  driving  said  vehicle  or  sleigh  and  horse,  that  the  said  vehicle 
or  sleigh  of  the  said  Merritt  E.  Burgess  for  want  of  good  and  sufficient 
care  and  management  thereof  and  the  horse  then  and  there  driving 
the  same  as  aforesaid,  and  by  furious  driving,  then  and  there  struck 
against  the  said  sleigh  of  the  plaintiff  with  such  force  and  violence, 
that  the  said  sleigh  of  the  plaintiff,  wherein  she  was  then  sitting  and 
riding  as  aforesaid,  was  thereby  overset,  broken  to  pieces  and  greatly 
damaged,  and  the  plaintiff  thrown  with  great  force  and  violence  from 
and  out  of  her  said  sleigh  upon  and  against  the  ice  and  ground,  so 
that  thereby  her  left  shoulder  was  dislocated,  and  thereby  her  limbs, 
arms  and  particularly  her  sides,  back  and  abdomen  greatly  lamed, 
bruised,  injured,  made  sore  and  lacerated  and  her  life  endangered. 
And  by  means  of  the  premises  the  plaintiff  became  sick,  sore,  lame, 
weak  and  disabled  and  confined  to  her  bed  and  unable  to  put  on  and 
take  off  her  clothes,  and  so  remained  for  a  long  space  of  time,  to  wit: 
for  the  space  of  three  months  then  next  following  and  during  all  that 
time  suffered  and  underwent  great  pain  and  was  hindered  and  pre- 
vented from  performing  and  transacting  her  lawful  affairs  and  busi- 
ness, by  her  during  that  time  to  be  done,  performed  and  transacted, 
and  her  health  and  comfort  and  enjoyment  of  life  was  permanently 
injured,  and  was  also  thereby  forced  and  obliged  to  pay,  lay  out  and 
expend^  divers  large  sums  of  money,  to  wit:  the  sum  of  one  hundred 
dollars  for  medical  attendance  and  in  assistance  to  take  care  of  her- 
self and  in  and  about  endeavoring  to  be  cured  of  the  sickness,  disloca- 
tion, soreness,  lameness,  disorders  and  injuries  aforesaid,  occasioned 
as  aforesaid,  to  wit:  at  Bennington  aforesaid,  [to  the  damage  {conclud- 
ing as  in  Eorm  No.  6950).]^ 

bb.  Bicycle. 
Form  No.  14374. 
(Precedent  in  Braithwaite  v.  Hall,  i63  Mass.  38.)' 
\{Title  of  court  and  cause  as  in  Form  No.  694^.)]^ 

1.  Allegation  as  to  Expenditure.  —  The  2.  The  matter  enclosed  by  and  to  be 

allegation  that   she  was  "  forced    and  supplied  within  []  will  not  be  found  in 

obliged  to  pay,  lay  out  and  expend,"  the  reported  case. 

etc.,  was  held  equivalent  to  an  allega-  3.  A  demurrer  to  this  declaration  was 

tion  that  she  did  pay,  lay  out  and  ex-  overruled.       The     court     said:     "  The 

pend.  meaning  of  the  declaration  is  plain  and 
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And  the  plaintiff  says  that  on  the  thirtieth  day  of  May^  iS95,  while 
riding  his  bicycle  on  Mount  Atiburn  street  in  the  city  of  Cambridge^  in 
this  Commonwealth,  and  while  in  the  exercise  of  due  care,  he  was 
run  over  by  the  defendant's  horses  and  carriage,  negligently  driven 
by  a  servant  of  the  defendant  while  acting  in  the  scope  of  his  employ- 
ment. Whereby  the  plaintiff  was  severely  injured,  made  sick,  put 
to  great  expense  and  loss  of  time,  and  whereby  his  bicycle  was 
demolished. 

[{Signature  as  in  Form  No.  6942.)Y 

(J>)   With  Third  Vehicle. 

Form  No.  14375- 
(Precedent  in  McDonald  v.  Snelling,  14  Allen  (Mass.)  290.)* 

[(^Title  of  court  and  cause  as  in  Form  No.  6943.)Y 

And  the  plaintiff  says  that  he  was  possessed  and  the  owner  of  a 
certain  sleigh,  and  a  certain  horse  which  was  harnessed  to  said  sleigh, 
and  the  plaintiff  was  sitting  and  riding  in  said  sleigh  so  harnessed,  in 
a  certain  highway  called  E/iot  Street,  in  said  Boston,  into  and  across 
Tremont  Street;  and  one  Thomas  Baker,  on  the  same  day  was  pos- 
sessed of  a  certain  sleigh,  and  also  of  a  certain  horse  drawing  the 
same  through  and  along  said  Tremont  Street  towards  and  near  said 
Eliot  Street  in  said  Boston.  And  whereas  then  on  the  same  day 
the  defendant  was  possessed  of  a  certain  sled  or  sleigh,  and  also  of 
certain  horses  drawing  the  same  through  and  along  said  Tremont 
Street,  and  the  said  defendant  then  and  there,  by  a  certain  servant 
of  him  the  said  defendant,  had  the  care,  government  and  direction  of 
the  said  sled  or  sleigh  of  the  said  defendant  and  defendant's  said 
horses,  yet  the  said  defendant,  nor  minding  or  regarding  his  duty  in 
this  behalf,  then  and  there  by  his  said  servant  so  negligently  and 
unskilfully  managed  and  behaved  himself  in  this  behalf,  and  so 
ignorantly,  carelessly  and  negligently  drove  and  managed,  guided  and 
governed  his  said  sled  or  sleigh  and  horses,  that  the  said  sleigh  or  sled 
of  the  said  defendant,  for  want  of  good  and  sufficient  care  and  manage- 
ment thereof,  and  of  the  horses  then  and  there  drawing  the  same  as 
aforesaid,  then  and  there  struck  against  the  said  sleigh  of  the  said 
Baker  with  such  force  and  violence  that  the  sleigh  of  the  said  Baker, 
wherein  he  was  then  sitting  and  riding  as  aforesaid,  was  broken  to 
pieces,  by  means  whereof  the  said  horse  of  the  said  Baker  was  put  to 
fright  and  ran  with  great  violence,  threw  out  said  Baker,  and  escaping 
from  him  ran  through  and  along  said  Tremont  Street  to  said  Eliot 
Street  and  into  said  Eliot  Street,  and  upon,  against  and  over  the 

sufficient.  Nowadays  we  do  not  re-  injury  to  plaintiff  occurred  by  reason  of 
quire  pleadings  to  be  guarded  against  or  by  means  of  the  negligence  of  de- 
all  possible  distortion  of  perverse  in-  fendant,  and  because  it  did  not  appear 
genuity."  that  the  alleged  negligence  of  the  de- 
See,  generally,  supra,  note  i,  p.  4.  fendant  was  the  proximate  cause  of  the 

1.  The  matter  to  be  supplied  within  injury  to  the  plaintiff,  sufficient  in  law 
.{]  will  not  be  found  in  the  reported  case,  to  render  the  defendant  liable  in  dam- 

2.  A  demurrer  to  this  declaration  be-  ages,  was  overruled. 

cause  there  was  no  averment  that  the         See,  generally,  supra,  note  i,  p.  4. 
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plaintiff,  his  said  sleigh  and  horse,  with  such  force  and  violence  that 
the  plaintiff's  said  sleigh  wherein  he  was  then  and  there  sitting  and 
riding  as  aforesaid  was  thereby  broken  to  pieces  and  destroyed, 
and  the  plaintiff  thrown  with  great  violence  from  and  out  of  his  said 
sleigh,  and  his  collar-bone  broken,  and  otherwise  greatly  injured 
and  bruised,  and  his  life  endangered,  and  the  plaintiff 's  said  horse  was 
greatly  damaged  and  spoiled.  And  the  plaintiff  used  due  care,  and 
said  Baker,  his  agents  and  servants,  used  due  care,  but  said  defendant, 
his  agents  and  servants,  did  not  use  due  care. 
\{Signatiire  as  in  Form  No.  6942. )Y 

(2)  In  Insufficiently  Loading. 

Form  No.  14376. 

(Precedent  in  Lane  v.  Atlantic  Works,  107  Mass.  105,  in  Mass.  136.)* 

[(7///^  0/  court  and  cause  as  in  Form  No.  69Jf2.')^ 

And  the  plaintiff  says  that  the  defendants  carelessly  left  a  truck^ 
loaded  with  iron,  in  Marion  Street,  a  public  highway  in  Boston,  for 
the  space  of  twenty  minutes  and  more;^  and  the  iron  on  said  truck 
was  so  carelessly  and  negligently  placed  that  it  would  easily  fall  off; 
and  the  plaintiff  was  walking  in  said  highway,  and  was  lawfully  in 
said  highway,  and  lawfully  using  said  highway,  and  in  the  exercise  of 
due  care;  and  said  iron  upon  said  track  was  thrown  and  fell  there- 
from upon  the  plaintiff  in  consequence  of  the  defendants'  careless- 
ness, and  the  plaintiff  was  severely  bruised  and  crippled, 

\(^Signature  as  in  Form  No.  694^.)\^ 

(3)  In  Unloading. 

Form  No.  14377. 

(Precedent  in  Murphy  v.  Deane,  loi  Mass.  455.)* 

[(Title  of  court  and  cause  as  in  Form  No.  6P^.)]^ 

And  the  plaintiffs  say  that  the  defendants  are  teamsters  and  com- 
mon carriers,  and  as  such  were  by  their  agents  and  servants  engaged 
in  unloading  and  delivering  from  a  wagon  a  cask  of  oil  across  the 
sidewalk  in  Broad  Street  in  Boston  into  the  warehouse  of  Mixer  6* 
Whitman  there,  situate;  and  the  female  plaintiff  was  passing  along^ 
said  sidewalk  at  the  same  time,   and  in   the  exercise   of   due   care 

1.  The  matter  to  be  supplied  within  3.  An  ordinance,  which  was  intro- 
[  ]  will  not  be  found  in  the  reported  case,  duced  in  evidence,  prohibited  trucks  or 

2.  The  answer  in  this  case  was  vehicles  of  any  kind,  whether  loaded 
a  general  denial.  It  was  held  that  or  unloaded,  and  whether  with  or  with- 
"  whether  the  defendant  was  in  fault  out  horses,  from  stopping  in  any  street 
in  leaving  the  truck  in  the  street,  or  in  more  than  five  minutes  without  some 
leaving  it  insecure,  and  whether  the  proper  person  to  take  care  of  the  same, 
occurrence,  by  which  the  plaintiff  re-  or  more  than  twenty  minutes  in  any 
ceived  his  injury,  was  one  which  might  case. 

reasonably  have  been  apprehended  as  4.  No  objection  was  made  to  the  suf- 

the  result  of  such  negligent  conduct,  ficiency  of  this  declaration.     A  verdict 

and  was  in  fact  a  result  thereof,  were  for  defendant  was  sustained,  however, 

questions  for   the  jury;  the   burden  of  on  the  ground  that  the  evidence  showed 

proof  being  on  the  plaintiff."  contributory  negligence. 

See,  generally,  supra,  note  i,  p.  4.  See,  generally,  supra,  note  i,  p.  4. 
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attempted  to  pass  over  and  across  the  skids  then  and  there  being^ 
used  by  them  in  unloading  and  delivering  the  cask  of  oil  as  aforesaid^ 
that  she  might  proceed  upon  her  lawful  business  without  delay;  but 
the  defendants'  agents  and  servants  so  carelessly  and  negligently 
managed  and  handled  said  cask  of  oil,  and  so  carelessly  and  negli- 
gently failed  to  control  it,  that  said  cask  of  oil  came  upon  the  female 
plaintiff,  throwing  her  down  with  great  violence,  crushing  and  frac- 
turing her  hip,  and  inflicting  other  serious  injuries  upon  her  person, 
by  reason  of  all  which  the  female  plaintiff  has  lost  the  use  of  her  hip 
and  leg,  and  has  suffered  great  pain  of  body,  and  anguish  of  mind, 
has  become  permanently  disabled,  and  her  general  health  permanently 
impaired. 

{{Signature  as  in  Form  No.  69J^.)Y 

g.  In  Management  of  Railroad.' 

(1)  In  General. 

(a^  Allowing  Steam  to  Escape. 

aa.  Causing  Plaintiff's  Horse  to  Run  Away. 

Form  No.  14378. 

(Precedent  in  Omaha,  etc.,  R.  Co.  v.  Clark,  35  Neb.  868.)' 

[{Commencing  as  in  Form  No.  5923)Y  ^^^^  ^^  the  time  of  the  com- 
mitting of  the  wrongs  and  injuries  hereinafter  complained  of,  the 
said  defendant  was,  and  still  is,  a  corporation  duly  incorporated  and 
organized  under  and  pursuant  to  the  laws  of  the  state  of  Nebraska\ 
and  then  and  ever  since  owned  and  operated  with  its  locomotives 
and  cars  a  railroad  leading  from  Columbus,  in  Platte  county,  Nebraska., 
to  and  through  the  c\ty  oi  Norfolk,  in  Madison  county ,  Nebraska;  that 
at  said  time  of  the  committing  of  the  wrongs  and  injuries  herein- 
after mentioned  said  city  of  Norfolk  was  a  city  of  the  second  class, 
compactly  built  up,  of  the  population  of  5,000  inhabitants,  and  then 
had  and  long  prior  and  ever  since  has  had,  a  street  named  Norfolk 
avenue,  and  also  called  Main  street,  passing  through  said  city  in  its 
most  central  and  business  portion,  and  running  east  and  west,  which 
said  street  then  was,  and  had  been,  and  still  is,  the  principal  street, 
roadway,  and  thoroughfare  of  said  city;  that  at  said  time  of  the  com- 
mitting of  the  wrongs  and  injuries  hereinafter  complained  of,  the 
defendant's  said  railroad  and  its  side  tracks  crossed  the  said  princi- 
pal street,  roadway  and  thoroughfare  in  the  central  and  most  public 
business  portion  of  said  city,  running  north  and  south;  that  at  said 
time  of  the  committing  of  the  wrongs  and  injuries  hereinafter  com- 
plained of,  the  said  defendant,  by  its  servants  and  agents,  negli- 
gently, wrongfully,  and  unlawfully  stopped,  left,  and  permitted  its 
locomotive  engines  to  stand  and  remain  headed  south  for  a  long  time, 

1.  The  matter  to  be  supplied  within  Explosives,  vol.  8,  p.  414;  Master  and 
[]  will  not  be  found  in  the  reported  case.  Servant,  vol.  12,  p.  i. 

2.  For  other  forms  see  the  titles  Car-  3.  There  was  a  verdict  in  this  case 
RiERs,  vol.  4,  p.  192;  Death  by  Wrong-  for  the  plaintiff. 

FUL  Act,  vol.  6,  p.  i;  Explosions  and        See,  generally,  supra,  note  i,  p.  4. 
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viz.,  for  the  space  of  twenty  minutes,  on  its  side  track,  at  the  north 
margin  of  said  principal  street,  at  the  point  of  the  said  crossing  of 
the  same  by  said  railroad  and  side  tracks,  and  at  the  same  time  negli- 
gently, wrongfully  and  unlawfully  omitted  and  neglected  to  have  at 
said  crossing  any  flagman  or  person  to  give  warning;  that  on  the  13th 
day  of  August,  i888,  the  said  plaintiff  was  engaged  in  hauling  dirt 
with  his  team  of  horses  and  wagon  upon  said  principal  street,  road- 
way, and  thoroughfare  in  said  city  to  grade  the  same  and  other  streets, 
and  necessarily  had  to  pass  and  repass  over  the  said  crossing  of  the 
same  by  said  railroad  and  side  tracks  with  his  said  team  and  wagon, 
and  having  unloaded  his  said  wagon  of  dirt  in  one  of  the  said  streets, 
and  the  plaintiff  then  standing  upon  the  dirt  bed  or  planking  floor  of 
his  wagon  necessarily,  without  any  negligence,  wrong,  default  or 
want  of  due  care  on  his  part,  drove  his  said  team  of  horses  and  wagon 
west  in  the  center  of  said  principal  street,  roadway  and  thoroughfare 
to  pass  over  said  crossing,  when,  as  plaintiff  had  so  driven  his  team 
upon  said  crossing,  in  the  center  of  said  principal  street,  in  front  of 
said  locomotive  engine  and  about  ^/ty  feet  from  it,  so  left  standing 
as  aforesaid,  the  said  defendant,  by  its  servants  in  charge  of  its  said 
locomotive  engine,  negligently,  wrongfully  and  unlawfully,  suddenly, 
and  without  warning  to  the  plaintiff,  let  off  and  discharged  steam 
from  said  locomotive  engine  and  from  the  cylinders  thereof  in  great 
volume,  noise,  and  hissing  sound,  [notwithstanding  such  act  was  un- 
necessary],^ by  means  of  which,  and  the  several  negligent,  wrongful 
and  unlawful  acts,  omissions  and  defaults  of  the  defendant,  its  servants 
and  agents,  above  stated,  the  said  team  of  horses  took  fright,  became 
unmanageable,  ran  away,  and  threw  the  plaintiff  off  from  his  said 
wagon,  down  under  the  same,  and  ran  said  wagon  and  the  wheels 
thereof  over  him,  whereby  he  was  greatly  injured,  his  right  leg  between 
the  knee  and  ankle  was  crushed  and  both  bones  thereof  broken  in  sev- 
eral places  and  mashed  into  several  pieces,  the  thigh  of  the  same  leg 
was  bruised  and  injured,  his  left  leg  and  thigh  and  ankle  were  bruised 
and  injured,  his  head  was  cut  and  bruised,  and  he  was  otherwise 
bruised  and  injured,  from  which  injuries  he  became  and  was,  from 
thence  hitherto,  sick,  sore,  and  crippled,  and  unable  to  carry  on  his 
usual  work  and  business,  and  from  which  injuries  he  has  from  thence 
hitherto  suffered  great  pain  and  anguish,  and  from  which  injuries  he 
is  permanently  crippled  and  injured,  and  will  continue  to  suffer  pain 
and  anguish  for  the  remainder  of  his  life;  and  that  he  has  necessarily 
incurred,  expended,  and  paid  out  for  surgical  and  medical  attendance, 
medicine  and  nursing  in  endeavoring  to  be  cured  of  said  injuries  the 
amount  of  $5^5,  and  that  the  plaintiff's  entire  damages  in  the  prem- 
ises are  pO,000. 

[Wherefore  plaintiff  demands  {concluding  as  in  Form  No.  5923')?^ 

1.  Act  of  Defendant  UniiecesBary.  —  The  the  allegation  that  the  steam  was  blown 
words  enclosed  by  []  are  inserted  to  off  "negligently,  wrongfully  and  un- 
make more  definite  the  complaint,  as  lawfully  "  sufficiently  showed  that  it 
the  act  of  blowing  off  steam  would  not  was  unnecessary. 

be  a  breach  of  duty  provided  it  was        2.  The  matter  enclosed  by  and  to  be 

necessary.   No  demurrer,  however,  hav-  supplied  within  []  will  not  be  found  in 

ing  been  interposed,   it  was   held   that  the  reported  case. 
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bb.  Scalding  Passenger  on  Station  Platform. 

Form  No.  14379. 

(Precedent  in  Edwards  v.  St.  Louis,  etc.,  R.  Co.,  79  Mo,  App.  258.)* 

\(^Title  of  cou7-t  and  came  as  in  Form  No.  5921.^)^ 

The  plaintiff  states  that  on  or  about  the  2nd  day  oi  July,  i897,  the 
defendant,  a  corporation  under  the  laws  of  the  State  of  Missouri, 
owning  and  operating  a  line  of  railroad  between  Campbell,  in  Dunklin 
county,  and  Caruthersville,  in  Pemiscot  county,  State  of  Missouri,  did 
injury  to  the  plaintiff  as  follows:  That  is  to  say,  the  plaintiff  had 
purchased  a  ticket  over  the  road  of  defendant,  from  Pascola,  to  Hayti, 
all  in  Pemiscot  county.  State  of  Missouri;  after  purchasing  said 
ticket,  the  plaintiff  started  from  the  platform  of  the  depot  at  Pascola 
to  the  train  then  standing  on  the  track  near  said  depot;  while  plain- 
tiff was  passing  an  engine  of  said  defendant,  then  standing  about 
twenty  feet  from  said  platform,  the  engineer  of  said  engine  turned  the 
steam  into  or  out  of  some  part  of  said  engine,  and  the  plaintiff  was 
by  said  steam  badly  scalded  upon  the  right  forearm  and  the  right 
side.  By  means  of  said  wrongful  act  of  said  defendant,  plaintiff  says 
that  he  was  damaged  to  the  amount  of  two  hundred  and  fifty  dollars,^ 
for  which  he  asks  judgment. 

[(^Signature  as  in  Form  No.  5921. y^ 

(b')  Blowing  Whistle,  Causing  Plaintiff's  Horse  to  Run  Away. 

Form  No.  14380. 
(Precedent  in  Gulp  v.  Atchison,  etc.,  R.  Co.,  17  Kan.  476.)* 

[(^Commencing  as  in  Form  No.  5917. ) 

That  at  the  time  of  the  committing  of  the  wrongs  and  injuries 
hereinafter  complained  of,  the  said  defendant  was,  and  still  is,  a  cor- 
poration duly  incorporated  and  organized  under  and  pursuant  to  the 
laws  of  the  state  oi  Kansas;  and  then,  and  ever  since  has,  owned  and 
operated  a  railroad  with  its  appurtenances,  leading  through  the  city 
of  Doniphan,  in  said  county  of  Doniphan  and  state  of  Kansas. 

That  on  the.  fourth  day  oi  March,  i874,  the  plaintiff  was  driving  his 
team  on  a  public  and  traveled  road  which  led  by  the  railroad  track 
and  depot  of  said  defendant,  in  said  city  oi  Doniphan.^' 

That  there  was  then,  and  for  thirty  minutes  theretofore  had  been, 

1.  This  petition  was  filed  in  the  jus-  allowed  to  recover  for  loss  of  time  and 
tice's  court.    The  answer  was  a  general     wages. 

denial    and    the    plea   of  contributory  4.  A  demurrer  to  this  petition   was 

•  negligence,   and    upon   the  trial  there  sustained,  but  the  ruling  was  held  error 

was   a  verdict   for  the  plaintiff.     The  in  the  higher  court,  on  the  ground  that 

judgment  was  reversed,   however,  for  while  the  blowing  of  the  whistle  and 

error  in  instructions.  the   letting   off   of   steam  with   its   at- 

See,    generally,     supra^    note     i,    p.  tendant   noise   are  not  per  se   acts    of 

4.  negligence,  yet,  if   done   without   any 

2.  The  matter  enclosed  by  and  to  be  necessity  therefor  and  negligently  and 
supplied  within  [  ]  will  not  be  found  in  heedlessly,  they  might  render  the  de- 
the  reported  case.  fendant    responsible    for   all    injuries 

8.  Under  the  allegation  of  damages     caused  thereby, 
as  here  set  out  the  plaintiff  was   not        See.  generally,  j«/ra,  note  i,  p.  4. 
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standing  on  the  track  of  the  defendant's  said  railroad  a  train  of 
defendant's  cars,  with  a  locomotive-engine  attached  to  the  north  end 
thereof  for  the  purpose  of  propelling  the  same,  which  said  engine 
was  then  in  charge  and  under  the  control  of  defendant's  engineers,, 
firemen,  and  servants,  and  was  then  standing  still,  but  under  full 
steam  generated  by  fire;  that  when  the  plaintiff  with  his  horses 
hitched  to  his  wagon,  and  while  he  was  so  driving  and  riding  in  his 
wagon  on  said  public  road,  had  come  opposite  to  said  engine,  and 
within  ^«^  ^««^r<?^  feet  thereof,  the  firemen,  engineers,  and  servants 
of  the  defendant  in  charge  of  said  engine,  needlessly,  carelessly,  and 
with  gross  negligence,  and  heedlessly  caused  the  steam  whistle  of 
said  engine  to  be  suddenly  and  violently  blown  with  useless,  unusual, 
startling  and  terrifying  noise  and  screeches,  and  at  the  same  time  heed- 
lessly, carelessly  and  unnecessarily  caused  to  be  suddenly  opened  for 
the  escape  of  steam  the  safety-valve  on  said  engine,  thereby  the 
emission  of  steam  therefrom  making  a  sudden,  violent  and  startling 
noise,  and  at  the  same  time  heedlessly,  carelessly  and  unnecessarily, 
and  with  gross  negligence,  caused  the  steam  to  be  let  into  the  cylin- 
der while  the  cylinder  cocks  were  open,  thereby  causing  sudden, 
violent,  useless,  startling,  and  hissing  noises  to  be  made  by  the  escape 
of  steam  from  said  cylinder,  and  that  the  said  defendants  by  their 
said  misconduct,  and  by  their  said  gross  carelessness,  greatly  fright- 
ened the  said  horses  of  this  plaintiff  so  that  they  became  unmanage- 
able, [ran  away,  and  threw  the  plaintiff  off  from  his  said  wagon  down 
under  the  same  and  ran  said  wagon  and  the  wheels  thereof  over  him, 
whereby  he  was  greatly  injured,  his  right  leg  between  the  knee  and 
ankle  was  crushed  and  both  bones  thereof  broken  in  several  places, 
and  mashed  into  several  pieces,  from  which  injury  he  became  and  was 
from  thence  hitherto  sick,  sore  and  crippled  and  unable  to  carry  on 
his  usual  work  and  business,  and  that  he  has  necessarily  incurred 
expenses  and  paid  out  for  surgical  and  medical  attendance,  medicine 
and  nursing  in  endeavoring  to  be  cured  of  said  injuries,  the  amount 
of  three  hundred  dollars,  and  that  the  plaintiff's  entire  damages  in  the 
premises  diXt  five  thousand  dollars. 

Wherefore  plaintiff  asks  (^concluding  as  in  Form  No.  5917^.^^ 

(^)  Collision  Between  Two  Trains. 

Form  No,  i  4  3  8  i . 

(Precedent  in  Kansas  City,  etc.,  R.  Co.  v.  Lackey,  114  Ala.  155.)* 

{(Title  of  court  and  cause  as  in  Form  No.  6907. y]^ 

The  plaintiff  claims  of  the  defendant  the  sum  of  ten  thousand  dol- 
lars ($10,000)  as  damages,  for  that  on,  to-wit,  May  SI,  i895,  plaintiff 
being  in  the  employ,  as  fireman,  of  the  Alabama  Great  Southern  Rail- 
road Company,  was  in  the  performance  of  his  duties  as  such  upon  a 
locomotive  engine  of  said  last  named  company,  which  was  engaged  in 

1.  The  matter  enclosed  by  and  to  be  was  affirmed.  This  is  the  first  count 
supplied  within  [  j  will  not  be  found     only  of  plaintiff's  complaint. 

in  the  reported  case.  See,    generally,    supra,    note     i,     p. 

2.  Judgment  for  plaintiflf  in  this  case     4. 
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doing  switch  and  transfer  work  at  or  near  the  town  of  Woodlawn,  in 
said  county  and  State,  at  a  point  where  the  track  of  said  last  named 
company  is  crossed  by  the  railroad  track  of  the  Columbus  and  Western 
Railroad  Company\  and  while  said  engine  was  being  run,  by  the 
engineer  thereof,  across  the  track  of  the  said  Columbus  a?id  Western 
Railroad  Company,  the  said  engine  was  run  into  and  against  by  an 
engine  and  train  of  cars  which  were  then  and  there  being  run  over 
and  upon  said  track  of  the  Columbus  atid  Western  Railroad  Company, 
by  the  servants,  agents  and  employes  of  the  defendant,  in  control  and 
management  of  said  engine  and  train  of  cars,  and  the  plaintiff  was 
knocked  down  by  such  collision,  and  was  bruised,  mangled  and 
wounded,  and  made  sick  and  sore,  and  rendered  unable  to  work  for 
a  long  time,  to-wit,  up  to  the  date  of  this  suit;  and  he  was  perma- 
nently injured  thereby  in  the  head  and  in  his  back,  spine  and  right 
leg  and  hip,  and  made  less  able  to  earn  money  by  work,  and  caused 
great  pain  and  suffering  in  mind  and  body.  And  he  was  forced  to 
employ  a  physician  to  treat  and  heal  him,  and  pay  him  a  large  sum, 
to-wit,  ^00.  And  plaintiff  avers  that  said  injuries  were  caused  by 
the  negligence  and  want  of  care  of  the  servants,  agents  and  employes 
of  the  defendant  in  the  negligent  management  and  control  of  the 
said  engine  and  cars  which  were  being  run  and  operated  by  them  at 
the  time  on  and  upon  the  said  track  of  the  Columbus  and  Western 
Railroad  Company,  and  which  collided  with  the  said  locomotive  engine 
upon  which  plaintiff  was  then  engaged  in  the  discharge  of  his  duties 
as  fireman  to  the  damage  of  plaintiff,  %10,000. 
[(^Signature  as  in  Form  No.  6907. ^Y- 

(a)  Leaving  Cars  Standing  Near  Hightvay. 

Form  No.  14382. 

(Precedent  in  Harrell  v.  Albemarle,  etc.,  R.  Co.,  no  N.  Car.  215.)* 

[(^Commencing  as  in  Form  No.  5927)  that  on  the  ^rst  day  of  January^ 
jS91,  the  defendant  was,  and  still  is,  a  corporation  duly  organized 
tinder  the  laws  of  the  state  of  North  Carolina,  and  as  such  was,  and 
still  is,  operating  a  line  of  railroad  between  the  city  of  Tarborougk 
in  the  county  of  Edgecombe,  and  the  town  of  Williamston  in  the  county 
of  Martin.  That  on  said  date  the  plaintiff  was]^  a  practicing 
physician,  and  while  going  from  the  town  of  Williamston  into  the 
country  to  attend  to  his  patients,  with  his  horse  and  buggy,  he  found 

1.  The  matter  enclosed  by  and  to  be  on  the  bridge  two  feet;  that  it  wat 
supplied  within  [  ]  will  not  be  found  in  calculated  to  frighten  plaintiff's  horse 
the  reported  case.  and  did  frighten  him  so  that  the  plain- 

2.  No  objection  was  made  to  the  tiff  received  damage  thereby  to  the 
form  of  this  complaint  and,  on  the  amount  of  four  hundred  dollars;  that 
issues  submitted  by  consent,  the  jury  the  defendant  in  placing  the  car  there 
found  the  following  stale  of  facts:  and  permitting  it  to  remain  was  not 
"That  the  defendant  negligently  making  a  reasonable  use  of  its  track 
caused  and  allowed  its  car  to  be  placed  but  was  guilty  of  negligence,  and  that 
and  remain  on  the  bridge  at  the  point  the  plaintiff  was  not  guilty  of  con- 
where   the   public  street   of  the   town  tributory  negligence." 

crossed  the  railroad;  that  the  car  was        See,  generally,  supra,  note  i,  p.  4. 
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it  necessary  to  cross  the  track  of  said  railroad  on  a  bridge,  at  a 
point  on  the  public  street  in  the  town  of  lVilliamsto?i,  which  had 
heretofore  been  constructed  by  the  defendant  company,  at  a  regular 
and  usual  crossing  for  persons  going  into  the  country  in  the  direc- 
tion the  plaintiff  was  going  on  a  bridge. 

That  near  or  upon  said  bridge,  in  the  public  street  of  said  town, 
upon  the  said  day  and  several  days  theretofore,  the  said  defendant 
had  by  their  gross  negligence,  through  its  employees  and  agents, 
placed  one  or  more  of  its  cars  partly  over  said  bridge  or  near  thereto 
in  said  public  street  of  said  town  partly  obstructing  said  crossing  and 
street,  which  was  calculated  to  frighten  horses  passing;  and  that  the 
plaintiff,  while  attempting  with  the  utmost  care  to  drive  over  said 
bridge,  a  bridge  which  the  plaintiff  had  crossed  many  times  before, 
his  horse  became  frightened  at  said  car  or  cars  and  became  unman- 
ageable and  ran  away,  throwing  the  plaintiff  from  his  buggy,  inflicting 
serious  and  permanent  injury,  breaking  his  buggy,  medicine  box,  and 
injuring  his  horse,  to  the  plaintiff's  damage,  [(concluding  as  in  Form 
No.  o927).y 

(^)  Running  Over  Persons  on  Track. 

aa.  An  Adult.* 
Form  No.  14383.  * 

(Precedent  in  Seaboard,  etc.,  R.  Co,  v.  Joyner,  92  Va.  355.)* 
[(jCommenctng  as  in  Form  No.  6951.)  *  *  *]i 

And  for  this  also,  to-wit:  That  on  the  2Jflh  day  of  December,  in  the 
year  \W0,  and  for  a  long  time  before  that  day,  the  defendant  com- 

1.  The  matter  to  be  supplied  within  []  The  words  enclosed  by  [  ]  have  been 
will  not  be  found  in  the  reported  case,  inserted   in  place  of  "  gross,"  because 

2.  Precedent.  —  In  McAdoo  v.  Rich-  it  was  held  by  the  court  that  there  was 
mond,  etc.,  R.  Co.,  105  N.  Car.  140,  the  no  degree  of  negligence  that  could  be 
second  paragraph  of  the  complaint  was  described  by  the  word  "gross"  alone, 
as  follows,  to  wit:  "  That  on  the  said  There  was,  therefore,  a  verdict  for  the 
lyth  day  of  February.,  i%86,  the  plaintiff,  defendant,  on  the  ground  that  con- 
coming  from  his  usual  place  of  busi-  tributory  negligence  was  shown.  The 
ness  was  walking  upon  track  of  the  de-  court  said,  however,  that  "  if  the  plain- 
fendant's  North  Carolina  Division,  as  tiff  had  alleged  that  the  defendant  com- 
he  has  been  in  the  habit  of  doing  for  pany,  or  its  servants,  had  willfully, 
several  years  without  objection  from  wantonly,  purposely  or  maliciously  run 
the  defendant,  within  the  corporate  an  engine  against  and  injured  him,  a 
limits  of  the  c\ty  oi  Greensboro,  where,  very  different  question  would  have  been 
owing  to  the  [wilful,  wanton  or  ma-  presented;"  for,  "where  an  injury  is 
licious]  negligence  of  the  defendant's  due  and  can  be  traced  directly  to  the 
servant,  he  was  struck  from  behind  by  a  willful  act  of  another,  he  is  not  ab- 
locomotive  engine  belonging  to  the  de-  solved  from  liability  by  the  concurrent 
fendant  and  operated  by  its  agent,  and  negligence  of  the  injured  party,  as  he 
was  violently  thrown  from  the  track;  is  not  where,  by  the  exercise  of  ordi- 
that  he  was,  thereby,  much  injured  and  nary  care,  he  could,  notwithstanding 
suffered  great  physical  and  mental  pain  the  fault  of  the  injured  party,  have 
by  having  his  leg  badly  strained  and  saved  the  latter  harmless."  The  com- 
bruised,  whereby  he  was  temporarily  plaint  as  it  now  stands  is  sufficient  to 
disabled  from  carrying  on  his  former  justify  a  verdict  for  plaintiff,  although 
business  as  a  watchman  and  laborer,  it  be  shown  that  he  was  not  without 
and  still  suffers  great  pain  and  incon-  fault. 

venience."  3.  On  demurrer,  this  count,  which  was 
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pany  was  and  had  been  operating  a  railroad  in  the  said  county  of 
Southampton,  over  which  it  operates  steam  locomotives  to  propel  cars 
and  coaches  for  the  purposes  of  transporting  passengers  and  freight; 
and  that  on  the  said  ^^h  day  of  Decetnber,  iS90,  said  defendant  car- 
ried said  Sinclair  Joyner,  contrary  to  the  expressed  whishes  and 
requests  of  his  wife,  from  Branchville,  a  station  on  its  road  in  said 
county,  to  some  point  north,  and  on  the  same  day  brought  him,  the 
said  Sinclair  /oyner,  back  to  said  Branchville  station  about  noon, 
under  the  influence  of  ardent  spirits,  and,  when  thus  landed  at  said 
Branchville  %\.2X\QXi,  he,  the  said  Sinclair  Joy ner,  proceeded  to  walk 
from  said  station  down  the  said  railroad,  and  proceeding  thus  a  short 
distance,  to  a  point  on  the  said  road  about  three  hundred  yards  south 
of  said  Branchville  station,  stopped  and  sat  down  on  said  railroad 
track,  and  while  he  was  thus  sitting  on  said  railroad  track  the  local 
freight  train  of  said  defendant  was  at  said  Branchville  station,  stand- 
ing still  on  said  railroad  track,  plainly  within  sight  of  said  Sinclair 
Joyner,  then  and  there  being  on  said  track  as  aforesaid;  the  said 
defendant  carelessly  and  negligently,  and  with  great  force  and  vio- 
lence, ran  its  said  engine  in  and  upon  said  Sinclair  Joyners  body, 
being  then  and  there  constantly,  from  the  time  the  said  engine  moved 
off  from  said  Branchville  station  till  it  ran  in  and  upon  the  body  of 
said  Sinclair  Joyner,  clearly,  easily,  and  plainly  within  seeing  distance 
of  the  employees  and  agents  of  said  defendant  who  were  in  charge  of 
said  engine,  then  and  there  giving  to  said  Sinclair  Joyner  sew  era]  fatal 
and  mortal  wounds,  of  which  he  died,  and  that  his  death  was  then 
and  there  caused  by  said  wrongful  act,  neglect,  and  default  of  said 
defendant. 

Wherefore  the  said  plaintiff,  administrator  of  said  Sinclair  Joy ner, 
deceased,  says  he  is  entitled  to  recover  damages  to  the  amount  of 
%10,000.     [And  therefore  he  {concluding  as  in  Form  No.  6951).y 

bb.  An  Infant. 

Form  No.  14384. 

(Precedent  in  Norfolk,  etc.,  R.  Co.  v.  Ormsby,  27  Gratt,  (Va,)  455.)' 

^{Commencing  as  in  Form  No.  6951.^^  For  that  whereas  the  defend- 
ants before  and  at  the  time  of  the  committing  of  the  grievances  herein- 
after mentioned,  to-wit,  on  the  30th  day  of  August.,  in  the  year  i85P,  were 
the  owners  of  a  certain  railroad,  to-wit,  of  a  railroad  from  the  said 

the  third  in  the  declaration,  was  held  want  of  reasonable   care,  but   reckless 

sufficient,   the  court  laying    down   the  negligence. 

rule  that  while  a  railroad  company  may  See,  generally,  supra,  note  i,  p.  4. 

not  owe  to  a  trespasser  the  duty  of  pre-  1.  The  matter  enclosed  by  and  to  be 

vision   or   foresight   to   guard    against  supplied  within  [  ]  will  not  be  found  in 

their  negligence,  yet,  where  the  danger  the  reported  case. 

of  the  trespasser  is  discovered,  it  then  2.  The  evidence  in  this  case  showed 

becomes  the  duty  of  the  railroad  com-  that  the  plaintiff  was  a  child  only  two 

pany  to  avoid  the  infliction   of  injury,  years  and  ten  months  old,  and  the  in- 

without  regard  to  the  fact  that  the  tres-  jury  complained  of  was  caused  by  the 

passer  was  himself  guilty  of  contribu-  running  of  a  car  over  the  plaintiff,  who 

tory  negligence.     In  this  case  the  act  of  had   fallen   on  the   railroad    track  just 

the  engineer  was  held  to  show  not  only  beyond    the    car.     The    plea  was    not 
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city  of  Norfolk^  which  connects  with  the  Souihside  xzWxozA,  at  or  near 
the  city  oi  Petersburg,  and  of  a  certain  engine  and  cars,  then  under 
the  care  and  management  of  certain  servants  of  the  said  defendants; 
nevertheless  the  said  defendants,  by  their  said  servants,  so  carelessly, 
negligently  and  improperly  behaved  and  conducted  themselves  in 
and  about  the  management,  control,  and  direction  of  the  said  engine 
and  cars,  that  the  same,  by  and  through  the  default,  carelessness, 
negligence,  and  improper  conduct  of  the  said  servants  of  the  said 
defendants,  then  with  great  force  and  violence  were  driven  and  struck 
against  the  said  plaintiff,  by  means  whereof  the  right  arm  of  the 
plaintiff  was  so  fractured  and  injured  that  it  became  necessary  to 
amputate  the  same,  and  the  said  arm  was  thereupon  amputated,  and 
he  was  otherwise  greatly  wounded,  bruised,  and  injured,  and  so 
remained  for  a  long  space  of  time;  and  also  by  means  of  the  premises 
the  plaintiff  was  so  maimed  as  to  be  disabled  for  the  remainder  of  his 
life.  To  the  damage  of  the  said  plaintiff  of  %BOfiOO.  [And  therefore 
he  {cotuluding  as  in  Form  No.  695 1).^- 

(/)  Starting  Train  Too  Quickly. 

Form  No.  14385. 
(Precedent  in  Galveston,  etc.,  R.  Co.  v.  Scott,  18  Tex.  Civ.  App.  321,)* 

\{Commencing  as  in  Form  No.  5934-^ 

That  heretofore,  to  wit,  on  or  about  November  11,  i896,  the 
•defendant  was  and  now  is  a  corporation  duly  incorporated  under  the 
laws  of  this  state,  and  as  such  was  and  is  engaged  in  operating  a  line 
of  railroad  between  the  city  of  E/  Paso  in  the  county  of  El  Paso 
and  state  of  Texas,  and  the  city  of  Mar/a  in  Presidio  county,  state 
of  Texas.Y"  That  on  or  about  November  11,  iS96,  the  defendant,  at 
El  Paso,  Texas,  received  plaintiff  into  one  of  its  cars  as  a  passenger, 
and  for  a  valuable  consideration  paid  by  plaintiff  defendant  undertook 
to  safely  transport  plaintiff  from  the  city  oi  El  Paso,  Texas,  to  Mar/a, 
in  Presidio  County,  Texas;  that  on  said  November  11,  i896,  when  the 
defendant's  train,  composed  of  an  engine,  the  car  in  which  plaintiff 
was  riding,  and  several  other  cars,  in  going  east,  reached  the  town  of 
Mar/a  about  i(?  o'clock  P.  M.,  defendant's  servant  called  out  '*  Mar/a," 
which  is  the  usual  and  customary  signal  for  all  passengers  who  desire 
to  stop  at  said  town,  to  leave  the  train  when  it  stops  at  the  depot. 
That  the  train,  on  reaching  the  depot  at  Mar/a,  came  to  a  full  stop, 
and  plaintiff,  as  soon  as  it  stopped  at  the  depot,  that  being  the  usual 
place  for  passengers  to  leave  the  train,  arose  from  his  seat  in  the 
car  in  which  he  was  riding,  and  without  delay  proceeded  to  leave  the 
train;  that  he  went  to  the  front  end  of  the  car  in  which  he  was  riding 

guilty,  and   upon  the  issue  thus  made  even  if  they  were  their  negligence  could 

up  the  jury  found  a  verdict  in  favor  of  not  be  imputed  to  the  child, 

the  plaintiff.     One  of  the  questions  in  See,  generally,  supra,  note  i,  p.  4. 

dispute   was   whether  there    was    con-  1.  The  matter  enclosed  by  and  to  be 

tributory  negligence.     It  was  held  that  supplied  within  [  ]  will    not  be  found 

the  plaintiff  was  not  old  enough  to  be  in  the  reported  case, 

guilty  of  any,  and  that  the  facts  showed  2.  No  question  was  raised  as  to  the 

that  the  parents  were  not  so  guilty,  and  sufficiency  of  the  form  of  this  petition. 

48  Volume  13. 


14385.  NEGLIGENCE.  14386. 

and  walked  out  on  the  platform  to  get  off  the  car  and  leave  the  train. 
That  before  plaintiff  had  time  to  get  off,  and  while  he  was  still  on 
the  car  platform,  the  servants  and  employes  of  defendant  in  charge  of 
the  train,  without  giving  any  warning,  negligently  caused  the  car  on 
which  plaintiff  was  riding  to  be  suddenly  and  abruptly  moved  with 
such  violence  that  plaintiff,  without  any  fault  or  negligence  on  his 
part,  was  thereby  thrown  to  and  against  the  ground  with  such  vio- 
lence that  he  was  thereby  knocked  insensible.  That  while  plaintiff 
was  on  the  ground  in  such  insensible  condition,  the  wheels  of  defend- 
ant's car  or  cars  ran  over  plaintiff's  right  foot  and  ankle,  and  so 
mashed,  crushed  and  mangled  the  flesh  and  bones  in  said  foot  and 
ankle  that,  on  or  about  November  12,  \S96,  the  same  had  to  be 
amputated  just  above  the  ankle.  That  by  reason  of  said  injury 
plantiff  has  suffered  great  bodily  pain  and  mental  anguish,  has 
incurred  great  expense  for  physicians,  medical  treatment,  and 
medicines. 

That  he  has  been  confined  to  his  bed  ever  since  said  November  11, 
i896,  and  has  been  unable  to  do  any  labor  or  perform  any  service  to 
support  himself  and  family  since  the  day  of  said  injury.  That  plain- 
tiff is  permanently  disabled  from  laboring  or  pursuing  any  occupation 
or  avocation  to  support  himself  and  family.  That  at  the  time  of  said 
injury  plaintiff  was  in  good  health,  a  strong  and  vigorous  man,  32 
years  of  age,  able  to  earn  %2500  a  year. 

That  by  reason  of  said  injury  his  health  has  been  destroyed,  his 
nervous  system  shocked  and  permanently  impaired,  and  he  has  been 
made  a  cripple  for  life.  That  by  reason  of  the  premises,  plaintiff  has 
been  damaged  in  the  sum  of  ^0,000.  Plaintiff  represents  that  said 
defendant  was  negligent  in  suddenly  and  abruptly  moving  said  train 
and  car  at  Mar/a,  after  having  stopped  at  the  depot,  without  giving 
plaintiff  sufficient  time  to  leave  the  train,  and  was  negligent  in  run- 
ning its  car  wheels  over  plaintiff's  foot  and  ankle  after  negligently 
causing  him  to  be  thrown  to  the  ground  with  such  force  and  violence 
as  to  knock  him  insensible,  and  without  giving  any  warning  of  its 
intentions  to  move  said  car. 

[Wherefore  petitioner  sues  {concluding  as  in  Form  No.  59S]f).'Y 

{g)  Uncoupling  Train  While  Passenger  Passing  from  Car  to  Car. 

Form  No,  14386. 
(Precedent  in  Oliver  v.  Columbia,  etc.,  R.  Co.,  55  S.  Car.  543.)* 
\{Title  of  court  and  cause  as  in  Form  No.  59S2.y^ 

See,     generally,     supra,    note    i,    p.  and  had  notified  her  that  she  must  leave 

4.  the  car  wherein  she  was  riding,  which 

1.  The  matter  enclosed  by  and  to  be  she  neglected  and  refused  to  do,  and 
supplied  within  []  will  not  be  found  in  that,  reasonable  time  having  elapsed  for 
the  reported  case.  her  to  do  so,  her  rights  as  a  passenger 

2.  A  demurrer  to  this  complaint,  on  had  ceased;  second,  because  said  corn- 
two  grounds  —  first,  because  it  showed  plaint  did  not  allege  any  facts  to  show 
that  defendant  had  safely  transported  that  the  defendant  violated  any  duty 
plaintiff  to  terminus  of  its  line,  and  that  that  it  owed  to  the  plaintiff  —  was  over- 
the  defendant  there  had  given  her  due  ruled  and  the  complaint  held  sufficient, 
notice  of  her  arrival  at  said  terminus,  See,  generally,  supra,  note  i,  p.  4. 
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The  plaintiffs,  complaining  of  the  defendant,  allege: 

1.  That  on  the  10th  day  of  December,  i890,  Alice  E.  Oliver  inter- 
married with  her  coplaintiff,  P.  M.  Oliver,  and  ever  since  that  time 
she  has  been,  and  now  is,  the  wife  of  her  said  coplaintiff,/*.  M.  Oliver, 
and  that  they  reside  in  the  county  of  Orangeburg,  in  the  State  of 
South  Carolina. 

2.  That  the  defendant  was,  at  the  times  hereinafter  mentioned, 
and  now  is,  a  corporation  created  by  and  under  the  laws  of  the  State 
of  South  Carolina,  and  has  its  principal  place  of  business  and  office  in 
the  city  of  Columbia,  in  the  county  of  Richland,  in  the  State  afore- 
said, and  as  such  corporation  is,  and  was  at  the  time  hereinafter 
mentioned,  the  owner  of  and  operated  a  certain  railroad  known  as 
the  Columbia,  Ne^vberry  and  Laurens  Railroad,  between  the  city  of 
Columbia,  in  the  county  of  Richland,  in  the  said  State,  and  the  town 
of  Clinton,  in  the  county  of  Laurens,  in  said  State,  and  was  at  such 
times,  and  now  is,  a  common  carrier  of  passengers  thereupon  for  hire. 

3.  That  on  the  26th  day  of  November,  j895,  at  the  office  of  the 
defendant,  in  the  city  of  Columbia,  the  plaintiff,  Alice  E.  Oliver,  pur- 
chased from  the  defendant  a  first  class  passenger  ticket  from  the  city 
of  Columbia  to  Clinton,  and  thence  by  connecting  lines  to  Atlanta, 
Georgia,  and  return,  paying  to  the  defendant  therefor  the  price 
demanded  by  defendant;  that  after  the  purchase  of  said  ticket,  the 
plaintiff,  Alice  E.  Oliver,  with  her  two  children,  on  said  Wth  day  of 
November,  i8,95,  were  received  at  the  said  city  of  Columbia  by  the 
defendant  into  one  of  its  cars  as  a  passenger  to  be  carried  to  Atlanta; 
the  train  of  the  said  defendant,  whereon  was  the  plaintiff,  Alice  E. 
Oliver,  and  her  children,  proceeded  to  Clinton,  and  a  short  time  before 
arriving  at  Clititon,  the  conductor,  brakeman,  and  other  employees  of 
the  defendant  in  charge  of  said  train  and  car,  passed  through  the  car 
and  announced  to  the  plaintiff,  Alice  E.  Oliver,  and  other  passengers, 
that  the  said  car  was  not  going  any  further  than  Clinton,  and  was  to 
be  thence  returned  to  Columbia,  and  that  she  and  all  other  passengers 
must  leave  the  said  car  and  go  into  another;  but  on  account  of  some 
confusion  of  orders,  and  all  the  other  cars  being  crowded,  the  said 
plaintiff  and  other  passengers  did  not  leave  the  said  car;  that  on  the 
arrival  of  the  train  at  Clinton,  the  said  conductor  in  charge  of  said 
train  and  car  peremptorily  required  the  plaintiff,  her  children,  and 
other  passengers,  to  leave  the  said  car  and  get  upon  another,  although 
there  was  then  no  other  car  available  for  them  on  account  of  their 
crowded  condition;  that  the  car  being  crowded  with  passengers,  and 
the  plaintiff,  Alice  E.  Oliver,  with  her  children,  being  unable  at  that 
time  to  obey  the  said  order,  and  not  knowing  where  to  go,  she  with 
most  of  the  passengers  remained  upon  said  train;  that  immediately 
thereafter  the  conductor  in  charge  of  said  train  again  came  into  the 
said  car  and  angrily  required  the  said  plaintiff,  burdened  with  her  two 
children,  to  leave  said  car  at  once,  although  he  knew,  or  should  have 
known,  that  said  car  was  going  through  to  Atlanta,  and  that  she 
attempted  to  obey  the  directions  of  the  said  conductor  to  leave  the  car,, 
and  was  endeavoring  to  cross  over  on  to  the  platform  of  the  adjoin- 
ing car,  in  pursuance  of  the  directions  of  the  conductor  to  leave 
the   aforesaid   car,  when,  as   she   was   crossing  with    her  children,. 
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the  two  cars  parted,  and  she  and  her  children  fell  between  the  same, 
and  she  was  injured  in  the  manner  hereinafter  described;  that  imme- 
diately after  falling  between  the  cars,  one  portion  of  the  said  train 
suddenly  and  without  warning  backed  on  the  other  portion  of  the 
cars,  which  had  remained  stationary,  and  was  coupled  to  it;  and  said 
plaintiff,  being  aided  and  placed  in  said  car  which  she  was  attempting 
to  leave  under  orders  of  the  said  conductor,  was,  along  with  other 
passengers  which  were  therein,  carried  on  to  Atlanta.  Plaintiffs  fur- 
ther allege,  with  reference  to  said  matter,  that  it  was  between  2  and 
S  o'clock  in  the  morning  of  November  27th,  iS95,  when  the  said  train 
arrived  at  Clinton;  that  it  was  very  dark  and  bitterly  cold;  that  all  of 
the  said  cars  were  crowded  with  passengers,  and  that  the  said  con- 
ductor, although  ordering  the  plaintiff,  Alice  E.  Oliver^  to  leave  said 
car  with  her  children,  provided  no  place  where  she  could  go,  nor  any 
car  into  which  she  could  get;  that  the  announcement  of  the  conductor 
that  the  said  car  was  not  going  through,  but  was  to  be  returned,  was 
untrue,  and  the  same  went  on  from  there  to  Atlanta;  that  the  said 
conductor  and  other  employees  were  wholly  negligent  in  their  duty 
in  not  ascertaining  whether  said  car  was,  as  a  matter  of  fact,  to  be 
returned  to  Columbia,  and  were  wantonly  and  negligently  imprudent 
in  their  action  in  requiring  said  plaintiff  and  other  passengers  to  leave 
said  car,  when  there  was  no  necessity  whatsoever  therefor;  and  that 
the  persons  in  charge  of  said  train,  in  uncoupling  or  allowing  the  car 
on  which  she  was  and  the  other  portion  of  the  train  to  be  uncoupled 
at  the  same  time  the  plaintiff  was  crossing,  or  about  to  cross,  and 
when  the  platform  was  crowded  with  passengers,  urging  and  pressing 
against  one  another,  were  wantonly  and  negligently  imprudent;  that 
no  care,  prudence  or  attention  whatsoever  was  given  to  the  safety, 
convenience  or  comfort  of  the  said  plaintiff  and  other  passengers 
thereon;  that  no  precautions  were  taken  with  reference  to  the  opera- 
tions of  said  car;  and  the  life  of  the  plaintiff,  ^//V^  E.  Oliver,  when 
she  was  lying  upon  the  track  after  falling  between  the  two  platforms, 
was  in  imminent  danger;  that  said  cars  were  backed  without  any 
signal  and  without  any  regard  whatsoever  for  the  lives  of  said  plaintiff 
and  her  two  children;  that  she  barely  escaped  death  by  being  pulled 
from  beneath  the  two  platforms  just  as  soon  as  the  first  portion  of 
the  train  was  backed  by  the  engine.  The  plaintiffs  herein  further 
allege  that  the  plaintiff,  Alice  E.  Oliver,  was  seriously  injtired  by  the 
fall  between  the  cars,  as  herein  above  set  forth,  said  fall  causing  per- 
manent injuries  to  her  back  and  hip  joint  as  well  as  other  bodily 
injuries,  which  have  shattered  her  health  and  incapacitated  her  from 
attending  to  her  ordinary  duties,  and  from  which  she  has  suffered  and 
is  still  suffering  great  mental  pain  and  anguish,  from  which  said 
injuries  she  has  not,  and  will  not,  effectually  and  entirely  recover; 
that  owing  to  her  delicate  condition  she  received  serious  and  severe 
nervous  shocks,  causing  her  intense  pain  and  anxiety;  said  injuries 
having  caused  said  plaintiff  to  incur  the  expense  of  large  doctor's 
bills  and  bills  for  medicine,  and  plaintiff  is  still  incurring  expenses  for 
medicine  and  medical  attention  by  reason  thereof;  that  by  the  want 
of  care  and  the  omission  to  fulfill  the  duty  that  the  said  defendant 
owed  to  the  plaintiff,  Alice  E.  Oliver,  as  a  passenger,  and  in  negli- 
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gently  and  careless'y  injuring  tiie  plaintiff,  Alice  E.  Oliver,  she  has 
been  damaged  to  the  extent  of  %10,000. 

Wherefore  the  plaintiffs  demand  judgment  against  the  defendant 
for  $10,000,  together  with  the  cost  of  this  action. 

[(^Signature  and  verification  as  in  Form  No.  5932.)]^ 

(^)   Using  Defective  Appliances, 
aa.  Causing  Injury  to  Employee. 
Form  No.  14387. 
(Precedent  in  Johnson  v.  Charleston,  etc.,  R.  Co.,  55  S.  Car.  154.)* 
[(^Title  of  court  and  cause  as  in  Form  No.  5932. )Y 
The  complaint  of  Willis  Johnson  against  the  Charleston  and  Savan- 
nah Railroad  Company,  defendant  herein,  respectfully  showeth: 

1.  That  the  defendant  was  at  the  time  hereinafter  mentioned  and 
now  is  a  corporation,  duly  created  and  existing  under  the  laws  of  the 
state  aforesaid. 

2.  That  the  plaintiff  was,  on  or  about  the  16th  day  of  November,  in 
the  year  of  our  Lord  \W6,  in  the  employ  of  the  defendant  company 
as  a  fireman,  and  was  there  actively  engaged  at  work  on  a  train  of 
said  defendant  company,  running  between  Charleston  and  Savannah. 

3.  That  while  so  engaged  at  Ridgeland,  in  the  county  of  Beaufort 
and  state  aforesaid,  as  fireman  on  train  proceeding  from  Savannah 
X.O.  Charleston,  under  charge  and  control  oi  Robert  Smart,  engineer,  it 
became  the  plaintiff's  duty  to  stand  upon  a  certain  platform  on  which 
wood  was  piled,  and  from  said  platform  to  load  the  tender  with  fuel, 
by  throwing  sticks  of  wood  therein.  That  after  supplying  the  tender 
with  wood  as  aforesaid,  on  a  signal  that  the  engine  was  about  to 
move,  the  plaintiff  stepped  to  the  edge  of  the  said  platform  and 
thence  endeavored  to  step  on  to  the  engine. 

4.  That  by  reason  of  the  broken  and  unsound  condition  of  the  said 
platform,  which  caused  the  fall  of  the  plaintiff,  and  the  sills  on  which 
it  rested,  the  said  platform  gave  way  under  the  weight  of  the  plaintiff, 
and  forcibly  precipitated  him  upon  the  iron  .structure  of  the  engine. 

5.  That  the  broken  and  unsound  condition  of  the  said  platform, 
which  caused  the  fall  of  the  plaintiff  as  aforesaid,  was  the  result  of 
the  carelessness  and  negligence  of  the  defendant  in  not  keeping  said 
platform  in  good,  reasonable  and  safe  repair. 

6.  That  by  reason  of  the  fall  aforesaid,  the  plaintiff  sustained  seri- 
ous wounds  and  bruises  in  his  arm,  side  and  leg,  and  also  injuries  of 
an  internal  nature,  causing  him  severe  bodily  pain  and  suffering,  so 
that  he  is  not  able  to  perform  his  accustomed  labor.  That  he  has 
already  expended  a  considerable  amount  of  money  for  medicine  and 
medical  attendance,  and  is  advised  by  his  physicians  that  his  said 
injuries  will  probably  disable  him  permanently  from  performing  such 
labor  as  he  was  heretofore  capable  of  performing,  and  will  continue 
to  cause  him  pain  and  require  medical  attention  and  medicine  for 
the  rest  of  his  life. 

1.  The  matter  to  be  supplied  within         2.  No  objection  was  made  to  the  form 
[  ]  will   not  be   found   in    the    reported     of  this  complaint. 
case.  See,  generally,  supra,  note  i,  p.  4. 
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7.  That  by  reason  of  the  carelessness  and  negligence  of  the  defend- 
ant, as  hereinbefore  set  forth,  the  plaintiff  has  been  damaged  %10,000. 

Wherefore,  the  plaintiff  demands  judgment  against  the  defendant 
for  the  sum  of  %10,000,  and  for  the  costs  and  disbursements  of  this 
action. 

\(^Signaliire  and  verification  as  in  Form  No.  59S2.yY- 

bb.  Causing  Injury  to  Passenger. 

Form  No.  14388. 

(Precedent  in  Cobb  v.  St.  Louis,  etc.,  R.  Co.,  149  Mo.  613.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  5921. ) 

Plaintiff  states  that  at  the  times  hereinafter  mentioned  the  defend- 
ant was,  and  still  is,  a  corporation  duly  organized  under  the  laws  of  the 
state  of  Missouri,  and  engaged  in  operating  a  line  of  railway,  with 
its  appurtenances,  between  the  city  of  St.  Louis  and  the  city  of 
Hannibal  in  the  county  of  Marion  and  state  of  Missouri.  That  the 
Pacific  Express  Company  is  a  corporation  duly  organized  under  the 
laws  of  the  state  of  Missouri  and  at  the  times  hereinafter  mentioned 
was  engaged  in  the  business  of  a  common  carrier  of  goods  for  hire 
between  said  cities  of  St.  Louis  and  Hantiibal  and  the  various  points 
on  defendant's  said  line  of  railroad  and  in  the  cars  of  said  defend- 
ant under  and  by  virtue  of  a  contract  between  said  Pacific  Express 
Company  and  said  defendant.  That  on  the  tenth  day  of  October,  i898, 
the  said  plaintiff  was  in  the  employ  of  the  said  Pacific  Express  Com- 
pany and  was  acting  as  an  expressman  of  said  company,  and  as  such 
expressman  had  charge  of  the  express  matter  in  a  baggage  car 
attached  to  one  of  the  trains  of  defendant  on  defendant's  said  line 
of  railway.]^  That  while  plaintiff  was  on  such  car,  in  the  exercise 
of  due  care,  in  charge  of  such  express  matter  as  aforesaid,  and 
being  conveyed  by  defendant  over  its  said  line,  he  was  at  a  point  on 
a  railroad  bridge  over  Big  Peno  creek  in  Pike  county,  Missouri,  by 
reason  of  the  car  in  which  he  was  riding  falling  through  said  bridge, 
on  account  of  the  defects  in,  and  insufficiency  of  said  bridge, 
wounded  and  injured  in  the  head,  face,  and  eyes.  That  the  said 
bridge  where  he  was  injured  was  negligently  and  carelessly  and 
defectively  made  and  maintained,  and  was  at  said  time  in  an  unsafe 
and  dangerous  condition,  which  said  condition  was  known  to  the 
defendant  or  could  have  been  so  known  by  the  exercise  of  ordinary 
care,  and  that  his  injuries  as  above  set  out  were  caused  by  the  negli- 
gence and  carelessness  of  defendant,  its  agents  and  servants,  in  con- 
structing and  maintaining  such  defective,  insufficient,  unsafe,  and 
dangerous  bridge,  and  in  running  its  said  train  upon  same  when 
in  said  unsafe  and  dangerous  condition,  whereby  said  bridge  gave 
way  and  said  car  in  which  plaintiff  was  being  conveyed  as  the  same 
passed  over  said  bridge  was  caused  to  fall  through  the  same  to  the 
bottom  of  said  creek,  thereby  injuring  plaintiff  as  aforesaid,  [to  his 
damage  {concluding  as  in  Form  No.  592t)?^ 

1.  The  matter  enclosed  by  and  to  be  2.  The  parties  in  this  case  went  to 
supplied  within  [J  will  not  be  found  in  trial  on  the  issues  raised  by  the  peti- 
the  reported  case.  tion  and  answer.     Nothing  appears  to 
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(2)  At  Grade  Crossing. 
(a)  In  General, 

Form  No.  14389. 

(Precedent  in  Otto  v.  St.  Louis,  etc.,  R.  Co.,  12  Mo.  App.  169.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  5921.)']^ 

Plaintiff  states  that  defendant  is  a  body  politic,  duly  incorporated 
by  the  state  of  Missouri,  and  engaged  in  the  transportation  of  passen- 
gers and  freight  in  cars  propelled  by  steam,  over  certain  lines  of  rail- 
way by  it  owned  and  controlled,  between  the  city  of  Si.  Louis  and 
points  south  thereof;  that  defendant  uses  its  cars  and  locomotives 
within  the  limits  of  the  city  of  St.  Louis,  and  has  constructed  divers 
railway  tracks  across  and  along  streets  of  said  city,  among  others 
along  Front  Street,  sometimes  called  Main  Street,  in  the  southern 
part  of  said  city,  which  is  a  public  street,  highway,  and  thoroughfare 
of  said  city,  dedicated  to  the  use  of  its  citizens. 

Plaintiff  states  that,  on  the  morning  of  the  eighteenth  day  of  June, 
1S8O,  while  plaintiff,  the  said  Anna,  was  walking  along  said  Front 
or  Main  Street,  between  Clement  and  Bryafi  Streets,  as  she  lawfully 
might  do,  defendant,  in  an  unlawful  manner,  caused  one  of  its  locomo- 
tives and  train  of  cars  to  be  run  and  conducted  along  and  over  said 
Front  or  Main  Street  in  so  negligent,  careless,  and  reckless  a  manner 
as  to  strike  and  run  over  plaintiff  Anna,  without  any  negligence  on 
her  part  contributing  thereto. 

[Plaintiff  further  states,  that  no  bell  was  wrung  on  said  locomotive 
or  train  of  cars  while  running  over  said  public  street,  as  so  required 
by  proper  and  prudent  management,  and  that  said  train  was  permitted 
to  run  along  said  street  at  a  much  greater  speed  than  six  miles  per 
hour,  and  without  giving  any  signal  or  warning  of  its  approach. 

And  plaintiff  further  states,  that  in  wrongfully  causing  and  permit- 
ting said  cars  to  run  along  said  public  thoroughfare  as  aforesaid, 
defendant  also  violated  the  provisions  of  ordinance  No.  10,305  of  the 
city  of  St.  Louis,  entitled  "  An  ordinance  to  regulate  the  speed,  within 
the  limits  of  the  city  of  St.  Louis,  of  cars  and  locomotives  propelled 
by  steam  power,"  approved  January  22,  1877,  by  which  it  is  provided 
that  when  running  within  the  limits  of  the  city  of  St.  Louis,  the  bell 
of  the  engine  shall  be  constantly  sounded.]^ 

Plaintiff  states,  that  by  reason  of  the  neglect,  careless  and  unlawful 
conduct  of  defendant  in  running  said  locomotive  and  cars  against 

indicate  that  any  objection  was  made  was    permitted    to    run    at    a  greater 

to  the  sufficiency  of  the  petition.  speed  than  six  miles  per  hour  might  be 

See,  generally,  supra,  note  i,  p.  4.  treated  as  surplusage  and  stricken  out, 

1.  In  this  case  there  was  a  verdict  for  as  no  limitation  of  six  miles  per  hour 
the  plaintiff.  was  imposed  by  law.     It  was  also  held 

See,  generally,  supra,  note  i,  p.  4.  that  the  allegation  in  regard  to  the  vio- 

2.  The  matter  to  be  supplied  within  lation  of  a  statutory  duty  through  fail- 
[]  willnot  be  found  in  the  reported  case,  ure  to  ring  the  bell  was  not  connected 

3.  The  matter  enclosed  by  [  ]  may  be  with  the  allegation  of  general  negli- 
left  out  without  affecting  the  sufficiency  gence,  and  did  not  prevent  the  right  of 
of  the  form.  It  was  held  that  the  plaintiff  to  prove  any  proper  elements 
allegation  to  the  effect  that  the  train  of  general  negligence. 
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and  over  her  as  aforesaid,  plaintiff  was  greatly  and  permanently- 
injured  in  her  body;  that  her  head  was  severely  wounded  and  injured; 
that  she  sustained  great  internal  injuries;  that  her  mind  and  reason 
have  been  affected;  that  she  suffered  great  bodily  pains,  incurred 
-expenditures  for  doctor's  bills,  medicines,  and  nurses,  in  the  amount 
of  $i(90,  and  has  been  permanently  disabled  from  following  any  occupa- 
tion in  life,  and  deprived  of  the  full  use  of  her  physical  and  mental 
faculties,  wherefore  plaintiff  says  she  has  been  damaged  in  the  sum 
of  %10,000,  for  which  sum  she  now  prays  judgment,  and  for  her  costs. 
[(^Signature  as  in  Form  No.  5921.')^ 

Form  No.  14390. 

(Precedent  in  Kaminitsky  v.   Northeastern  R.  Co.,  25  S.  Car.  54.)* 

[(jCoinmencing  as  in  Form  No.  5932)  that  at  the  times  hereinafter 
mentioned  the  defendant  was  and  now  is  a  railroad  corporation 
created  by  and  under  the  laws  of  the  state  of  South  Carolina,  and  as 
such  railroad  corporation  was  a  common  carrier  for  hire  under  the 
Taws  of  the  state  of  South  Carolina,  between  the  city  of  Charleston  in 
the  county  of  Charleston  and  state  aforesaid,  and  Florence  in  the 
county  oi  Florence  and  state  aforesaid,  and  as  such  carrier  for  hire 
operated  the  railroad  between  said  points. J^  "Y^xdXoxi  April 25,  iS83, 
while  traveling  in  a  wagon  drawn  by  one  horse  along  the  public  high- 
way leading  to  the  city  of  Charleston,  which  public  highway  crosses 
the  railroad  at  a  place  called  the  crossing  of  the  Meeting  street  road, 
near  the  place  known  as  the  forks  of  the  road,  and  as  the  plaintiff 
had  reached  said  crossing,  the  defendant  carelessly  and  negligently^ 
caused  one  of  the  locomotives,  with  a  train  of  cars  attached  thereto, 
to  approach  said  crossing,  and  then  and  there  to  pass  rapidly  over 
the  track  of  the  said  railroad.  That  by  reason  of  the  said  negligence 
of  the  defendant,  the  plaintiff's  legs  were  injured  by  the  said  train  of 
the  defendant,  rendering  the  amputation  of  both  necessary.  That 
thereby  he  has  been  most  seriously  injured  for  the  balance  of  his 
life,  and  debarred  from  following  any  active  pursuit,  to  his  damage 
thirty  thousand  diOWd^x^. 

[Wherefore  plaintiff  {concluding  as  in  Form  No.  5932\^ 

(J>)  Failure  to  Signal  on  Approaching. 

Form  No.  1 4  3  9 1 . 

(Precedent  in  Missouri  Pac.  R.  Co.  v.  Johnson,  44  Kan.  661.)* 
[{Commencing  as  in  Form  No.  5917.) 

1.  The  matter  enclosed  by  and  to  be  of  the  complaint,  answered  denying 
supplied  within  [  ]  will  not  be  found  that  "at  any  time  or  in  any  way  the 
in  the  reported  case.  plaintiff   was    injured    by    the    negli- 

2.  No  objection  was  made  to  the  gence  or  carelessness  of  the  defend- 
form  of  this  complaint.  ant."     This    was    held    to   ma'ke    the 

See,  generally,  supra,  note  i,  p.  issue,  and  was  sufficient,  notwithstand- 
.4.  ing  the  allegation  of   negligence   was 

3.  To  the  allegation  that  defendant     somewhat  general. 

"carelessly  and  negligently"  caused  4.  To  this  petition  the  railroad  com- 
the  injury  to  the  plaintiff,  the  defend-  pany  interposed  a  general  denial,  and 
ant,  making  no  objection  to  the  form     for  a  second  defense  set  up  contributory 
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That  at  the  times  hereinafter  mentioned  the  defendant  was,  and 
still  is,  a  corporation  duly  organized  under  the  laws  of  the  state  of 
Texas.  J^  That  on  the  3d  day  of  April,  iS87,  the  defendant  was  oper- 
ating a  certain  line  of  railroad  through  the  county  of  IVi/son  and 
state  of  Kansas,  known  as  the  Verdigris  Valley,  Independence  cs'  Western 
Railroad,  which  said  railroad  so  operated  by  defendant  runs  across  a 
certain  highway,  which  said  highway  was  duly  and  legally  laid  out 
and  travelled  prior  to  the  construction  of  said  railroad;  that  where 
said  railroad  crossed  said  public  highway,  and  prior  to  the  construc- 
tion of  said  railroad,  the  ground  was  smooth  and  level;  that  in  con- 
structing said  railroad,  an  embankment  some  six  feet  high  was  thrown 
up  by  the  defendant  company,  upon  which  it  constructed  its  said 
road;  that  the  defendant  negligently  and  carelessly  constructed 
approaches  to  said  crossing,  which  were  narrow,  steep  and  unsafe, 
and  has  failed  to  restore  said  public  highway  to  its  former  condition, 
or  to  such  condition  as  did  not  materially  impair  its  usefulness;  that 
the  approach  to  the  railroad  by  the  public  highway  was  obstructed 
by  a  high  hedge  along  the  north  side  of  the  highway,  so  it  was 
impossible  for  a  person  using  the  highway  to  observe  a  train  or  other 
object  through  the  hedge;  that  where  the  railroad  passes  through 
the  hedge  fence  an  opening  was  cut  for  a  distance  of  eighty  feet  in 
width,  and  aside  from  this  opening  this  hedge  fence  grew  upon  the 
north  side  of  the  highway  a  distance  of  half  a  mile,  and  a  distance  of 
a  quarter  of  a  mile  on  each  side  of  the  railroad  track,  which  rendered 
said  crossing  very  dangerous  unless  a  great  deal  of  care  was  exer- 
cised upon  the  part  of  the  railway  company  in  operating  the  road; 
that  on  the  3d  ^diS  oi  April,  iS87,  the  plaintiff  was  travelling  upon 
said  highway  in  a  wagon  drawn  by  t7iJo  mules  going  in  an  eastern 
direction;  that  said  railroad,  by  reason  of  said  hedge  fence,  was 
entirely  obstructed  from  the  view  of  the  plaintiff  north  of  the  cross- 
ing; that  the  plaintiff,  knowing  the  dangerous  condition  of  said 
crossing,  approached  the  same  with  great  care,  intending  to  stop, 
look  and  listen  for  an  approaching  train;  but  upon  approaching  said 
crossing,  and  before  she  could  get  a  view  of  said  track,  said  defend- 
ant, its  agents  and  servants,  ran  one  of  its  trains  of  cars,  drawn  by  a 
locomotive  engine,  down  said  track,  in  a  southeasterly  direction,  and 
over  said  crossing,  which  said  train  of  cars  passed  directly  in  front 
of  the  mules  driven  by  plaintiff's  husband,  and  caused  them  to  jump 
from  the  narrow  approach  to  said  crossing  down  an  embankment,  a 
distance  of  six  feet,  carrying  with  them  the  wagon  in  which  plaintiff 
was  then  sitting.  By  reason  of  the  premises,  the  plaintiff  was  thrown 
out  of  said  wagon,  down  said  embankment,  striking  a  post  upon  the 
side  of  the  highway,  then  dragged  by  said  team  a  distance  of  about 
eighteen  feet,  and  was  mangled,  bruised,  and  injured.  Plaintiff  avers 
that  defendant  neglected  and  failed  to  sound  the  whistle  of  said  loco- 
motive engine  eighty  rods  before  approaching  said  crossing;  by  rea- 

negligence  on  the  part  of  the  plaintiff.  See,  generally,  supra,  note  I,  p. 
A  judgment  for  plaintiff  was  sustained     4. 

in  the  supreme  court,  where  the  case  1.  The  matter  enclosed  by  and  to  be 
was  taken  because  of  alleged  erroneous  supplied  within  [  ]  will  not  be  found  in 
rulings  of  the  lower  court.  the  reported  case. 
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son  thereof  she  was  not  warned  of  said  approaching  train  until  the 
same  passed  over  the  crossing  immediately  in  front  of  the  mules 
driven  by  her  husband;  that  had  defendant's  agents  and  servants 
sounded  said  whistle,  as  it  was  their  duty  to  do,  eighty  rods  before 
approaching  said  crossing,  she  would  have  heard  the  same,  and 
averted  the  accident. 

[Wherefore  plaintiff  asks  {concluding  as  in  Form  No.  591T).Y- 

Form  No.  14392. 

(Precedent  in  Fuller  v.  Boston,  etc..  R.  Co.,  133  Mass.  491.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  69J!f2. )]  ^ 

And  the  plaintiff  says  that  the  defendant,  at  the  time  hereinafter 
mentioned,  owned  and  operated  a  railroad  running  from  said  Boston 
to  Albany,  in  the  state  of  New  York;  that  there  is  a  public  highway 
extending  from  Washington  Street  to  Federal  Street,  in  said  Boston, 
called  Kneeland  Street;  that  the  defendant's  track,  locomotive  and 
cars  cross  said  highway  at  grade;  that  on  October  15,  1S8O,  while  the 
plaintiff  was  crossing  said  track,  on  said  highway,  and  in  the  exercise 
of  due  care,  he  was  struck  and  knocked  down  by  one  of  the  locomo- 
tives of  the  defendant,  and  his  left  foot  and  ankle  cut  off  by  said 
locomotive  and  train  of  cars  thereto  attached,  his  right  leg  severely 
injured  and  bruised,  and  divers  other  wounds  and  bruises  inflicted 
upon  the  body  of  the  plaintiff  through  the  negligence  and  carelessness 
of  the  defendant,  who  carelessly  omitted  to  give  any  signal  while 
approaching  said  highway  with  said  locomotive,  or  warning  the  plain- 
tiff by  ringing  a  bell  or  blowing  a  whistle,  or  by  a  flagman  or  other- 
wise, that  it  was  dangerous  or  unsafe  then  to  cross,  by  reason  of  the 
approach  of  said  locomotive. 

[(^Signature  as  in  Form  No.  694£.)Y 

(c^  Maintaining  Guards. 

Form  No.  14393. 

(Precedent  in  Fletcher  v.  Fitchburg  R.  Co.,  149  Mass.  128.)* 

\{^Title  of  court  and  cause  as  in  Form  No.  69Jf2.')Y 

And  the  plaintiff  says  that  the  defendant  is  a  corporation,  owning 
and  running  a  railroad  between  the  cXX-y  oi  Bostomxidit\\.&c\\.y  oi  Fitch- 
burg; that  while  driving  his  team  on  the  highway  at  a  crossing  known 
as  Flanagan  s  on  said  railroad  in  the  town  of  Ayer,  in  the  exercise  of 
due  and  ordinary  care,  the  defendant,  by  its  agents  and  servants,  and 
by  reason  of  the  insufficient  guard  and  protection  at  said  crossing, 
negligently  ran  and  drove  an  engine  attached  to  a  long  train  of  cars 
against  the  plaintiff,  and  threw  him  violently  to  the  ground,  and  seri- 
ously injured  him  in  his  person. 

[(^Signature  as  in  Form  No.  694^.y]^ 

1.  The  matter  enclosed  by  and  to  be  3.  The  answer  in  this  case  was  a  gen- 
supplied  within  [  ]  will  not  be  found  in  eral  denial.  The  questions  raised  in 
the  reported  case.  the  supreme  court  did  not  relate  to  the 

2.  This  declaration  was  held  to  state  pleadings. 

a  good  cause  of  action  at  common  law.         See,    generally,    supra,    note    i,    p. 
See,  generally,  supra,  note  i,  p.  4.         4. 
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(</)  Making  Flying  Switch. 

Form  No.  14394. 
(Precedent  in  York  v.  Maine  Cent.  R.  Co.,  84  Me.  117.V 

\{Commencing  as  in  Form  No.  69Ji.0y\^  in  a  plea  of  the  case,  for  that 
the  defendant  corporation  on  the  Slsi  day  of  July,  a  d.  18^^,  was 
possessed  of  a  certain  railroad  extending  through  Newport,  in  the 
county  of  Penobscot,  aforesaid,  and  was  then  in  full  occupation  of 
said  railroad  thereon  running  locomotive  engines  and  cars,  and  had 
the  control,  management  and  direction  of  said  railroad  and  the 
engines  and  cars  on  the  same.  Said  railroad  in  its  course  through 
the  town  of  Newport,  aforesaid,  at  a  point  about  one-half  mile  west 
■of  East  Newport  station  then  crossed  and  now  crosses  at  grade  a  pub- 
lic road  in  said  Newport,  which  leads  ixovtx  Newport  village,  so-called, 
easterly  through  Newport,  aforesaid,  to  the  town  of  Stetson.  The 
<;rossing  aforesaid  is  commonly  known  as  Colcoras  crossing.  And  on 
the  day  last  aforesaid,  to  one  riding  over  and  along  said  public  road 
and  having  approached  from  the  west  near  to  said  crossing,  the  view 
therefrom  of  said  railroad  westerly  of  and  near  the  crossing  afore- 
said, and  of  cars  upon  that  part  of  said  railroad  was  greatly  hindered 
and  obstructed  by  a  house,  trees  and  bushes. 

The  public  road  aforesaid  westerly  of  and  near  to  said  crossing, 
beginning  at  a  point  about  three  hundred  it^X.  distant  therefrom,  there 
made  for  the  space  of  two  hundred i^tt  quite  a  sharp  descent  towards 
the  crossing  aforesaid.  Between  the  foot  of  the  aforesaid  descent 
and  very  near  to  the  westerly  side  of  said  crossing,  there  then  were 
steep  embankments  on  each  side  of  the  travelled  part  of  said  public 
road  and  rails  along  each  side  of  the  public  road,  aforesaid,  at  the  top 
of  said  embankment.  On  the  day  last  aforesaid  the  defendant  cor- 
poration had  only  a  single  track,  to  wit,  its  main  track  over  said 
crossing  and  for  a  long  distance  westerly  thereof,  and  but  a  single 
track  for  a  considerable  distance  easterly  from  the  crossing,  afore- 
said, to  wit,  ni7ie  hundred  feet. 

On  said  last  day  oi  July,  A.  D.  \%88,  the  plaintiff  was  riding  alone 
in  a  carriage  from  Newport  village,  aforesaid,  easterly  over  and  along 
said  public  road  towards  said  crossing  and  was  guiding  and  directing 
the  horse  harnessed  to  said  carriage.  And  when  the  plaintiff  so 
then  riding  as  aforesaid  along  said  public  road  had  got  near  to  said 
crossing,  a  locomotive  engine  drawing  a  train  of  cars  thereto  attached, 
belonging  to  the  defendant  corporation  and  then  under  its  manage- 
ment, direction  and  control,  approached  said  crossing  from  the  west 
over  said  track  at  considerable  speed,  to  wit,  a  speed  of  twenty  miles 
an  hour;  and  when  near  the  crossing  aforesaid,  to  wit,  one  thousand 
feet  westerly  from  it,  the  defendant  corporation  by  its  servants  and 
agents  carelessly  and  negligently  divided  said  train  of  cars  into  two 
parts,  which  parts  were  separated  at  said  crossing  by  a  considerable 
■distance,    to  wit,  three  hundred  feet:   the   engine  and   cars   thereto 

1.  Judgment  in  this  case,  rendered         See,  generally,  supra,  note  i,  p.  4. 
in  favor  of  the  plaintiff,  was  affirmed        2.  The  matter  to  be  supplied  within 
by  the  supreme  court.  [  ]  will  not  be  found  in  the  reported  case. 

68  Volume  13. 


14394.  NEGLIGENCE.  14395. 

attached  passing  over  said  crossing  at  the  speed  aforesaid,  the  cars 
detached  from  the  engine  passing  said  crossing  rapidly  but  at  some- 
what less  speed.  The  plaintiff  heard  the  whistle  of  said  engine 
•sounded  for  said  crossing,  and  she  having  so  as  aforesaid  approached 
near  the  aforesaid  crossing,  waited,  before  driving  or  attempting  to 
drive  over  it  herself,  for  said  engine  and  train  of  cars  to  pass  it. 
She  saw  the  engine  and  the  cars,  which  were,  after  said  division  of 
the  train,  attached  to  it,  pass  over  said  crossing.  She  did  not  then 
know  of  the  separation  of  said  train  of  cars  in  two  parts,  and  then 
and  there  believed,  and  had  good  reason  to  believe,  that  all  the  cars 
that  were  of  said  train,  before  its  separation,  had  passed  said  crossing 
before  she  attempted  to  cross  it. 

And  thereupon  the  plaintiff,  in  her  said  carriage  so  drawn  as  afore- 
said, attempted  to  drive  in  and  along  said  public  road  over  said  cross- 
ing, and  when  close  to  it,  that  part  of  the  train  of  cars  which  had 
been  so  separated  as  aforesaid  from  the  engine  and  cars  attached  to 
it  came  rapidly  to  and  onto  said  crossing  without  previous  warning 
or  notice  of  its  approach,  and  she  in  her  attempts  to  avoid  a  collision 
with  said  cars  was  thrown  with  great  force  and  violence  out  of  her 
said  carriage  onto  the  ground,  and  thereby  then  and  there  her  left 
-clavicle  was  broken  and  she  was  greatly  bruised,  sprained  and  hurt  in 
body  and  limbs,  and  thereby  she  then  and  there  received  a  great 
shock  and  injury  to  her  nerves,  from  the  effects  of  all  which  she  has 
since  suffered  and  now  suffers  great  pain  of  body  and  mind,  and  her 
left  shoulder  has  been  permanently  injured,  and  her  health  has  been 
destroyed,  and  she  has  been  put  to  considerable  expense  for  medi- 
cine and  medical  services  and  nursing  in  attempts  at  relief  and  cure. 

And  the  plaintiff  says  that  before  and  at  the  time  and  place  of  said 
accident  and  injury  she  was  in  the  exercise  of  due  care  and  diligence, 
and  that  the  aforesaid  accident  and  injury  was  in  no  way  her  fault, 
or  attributable  to  any  fault  or  defect  in  her  horse,  harness  or  car- 
riage, but  was  wholly  caused  by  the  fault  and  negligence  aforesaid  of 
the  defendant  corporation  to  the  damage  of  said  plaintiff  [(concluding 
as  in  Form  No.  69JfO).Y 

h.  In  Management  of  Street  Railroad.^ 

'(1)  Allowing  Conductor  to  Abandon  Car,  Whereby  Passenger 
IN  Alighting  was  Pushed  Off  by  Other  Passengers. 

Form  No.  14395. 

(Precedent  in  Baldwin  v.  Fair  Haven,  etc.,  R.  Co.,  68  Conn.  568.)' 

[(Commencing  as  in  Form  No.  5912.')]^ 

I.  On  the  p/t  day  oi February^  A.  D.  i895,  the  defendant  was  man- 
aging and  operating  a  street  railroad  in  the  town  of  New  Haven,  and 

1.  The  matter  to  be  supplied  within  3.  Defendant  demurred  to  this  com- 
•[  ]  will  not  be  found  in  the   reported  plaint  for  the  reasons  following: 
case.  "  r.   It  does  not  appear  that  the  plain- 

2.  For  other  forms  see  the  titles  Car-  tifl's  condition  was  known  to  the  de- 
RIERS,  vol.  4,  p.  192;  Death  BY  Wrong-  fendant,  or  that  she  was  exposed  to 
iFUL  Act,  vol.  6,  p.  i.  dangers  other  than  such  as   are  ordi- 

59  Volume  13. 


14.395.  NEGLIGENCE.  14395. 

in  particular  along  and  at  a  point  in  Chapel  Street  in  said  city  of 
New  Haven,  where  said  street  is  intersected  by  State  Street,  and  was 
running  cars  thereon  propelled  by  the  power  of  electricity. 

2.  On  sdiid  February  J/th,  i895,  the  plaintiff,  Elizabeth  Baldwin,  was 
a  married  woman  residing  in  said  town  of  Neiv  Haven,  and  was  preg- 
nant^ with  child,  to  wit,  was  in  the  fifth  month  of  her  pregnancy. 

3.  On  the  evening  of  said  last  mentioned  day  the  plaintiff  entered  a 
passenger  car  of  the  defendant  in  said  town  of  Ne7v  Haven,  for  the 
purpose  of  being  carried  from  the  corner  of  Chapel  and  Chestnut 
Streets  to  Front  Street,  Fair  Haven,  and  paid  her  fare,  and  then 
became  and  was  accepted  as  a  passenger  in  one  of  the  cars  of  the 
defendant's  railroad,  for  the  purpose  aforesaid. 

4  At  the  time  the  plaintiff  boarded  said  car  it  was  in  the  care,  cus- 
tody and  control  of  a  conductor,  to  whom  the  plaintiff  stated  her 
desire  to  be  carried  from  said  corner  of  Chapel  and  Chestnut  Streets 
to  said  Fair  Haven,  whereupon  the  conductor  gave  her  a  transfer 
ticket  entitling  her  to  the  passage  aforesaid,  and  gave  transfer  tickets 
to  other  passengers. 

5.  At  said  intersection  of  State  and  Chapel  Streets  the  defendant's 
cars  met,  coming  ixovsx  four  different  directions,  and  transfer  tickets 
are  given  to  passengers  who  are  compelled  to  change  cars  at  this 
point  to  be  carried  in  any  of  four  directions,  to  wit:  Fair  Haven, 
Westville,  East  Haven,  or  to  the  depot  of  the  New  York,  New  Haven  cs" 
Hartfora  Railroad  Company,  and  at  said  point  most  of  the  passengers 
in  the  cars  of  the  defendant  do  change  cars,  and  after  the  arrival  of 
the  cars  said  cars  remain  but  a  moment  or  two. 

6.  Said  point  is  in  the  center  of  the  city,  and  a  large  number  of 
teams  for  passengers  and  trucking  are  continually  passing  said  point 
which  said  passengers  have  to  avoid  in  passing  from  car  to  car;  and 
by  reason  of  the  short  time  said  cars  stop  and  the  hurried  action  of 
said  passengers  in  so  changing  from  car  to  car,  and  by  reason  of  the 
crowded  condition  of  said  street,  the  act  of  changing  cars  is  exceed- 
ingly dangerous  both  from  the  liability  to  injury  from  passing  teams 
and  from  passengers  in  said  cars  in  their  hurry  to  change  from  car  to 
car,  and  the  passengers  are  in  great  danger  of  being  pushed  and 
jostled  and  injured  by  other  passengers,  and  in  particular  by  passen- 
gers who  carry  packages,  parcels  and  bundles,  and  said  point  in  the 
defendant  railroad  is  an  exceedingly  dangerous  one,  and  the  presence 
of  a  conductor  on  each  car  is  absolutely  necessary  for  the  safety  and 

narily  incident  to  leaving  one  car  and  ductor  was  not  justified  in  leaving  the 

taking  another,  with  other  passengers,  car." 

at  a  transfer  point.  The  judgment  of  the  trial  court  sus- 

2.  It  does  not  appear  that  at  the  time  taining  the  demurrer  was  overruled 
and  place  of  the  injury  the  defendant  upon  appeal. 

had  any  reason  to  anticipate   any  as-  See,  generally,  supra,  note  i,  p.  4. 

sault  upon  or  injury  to  the  plaintiff.  1.  Effect  of  Allegation  as  to  Pregnancy. 

3.  It  does  not  appear  that  the  com-  — The  court  said,  in  regard  to  the  deli- 
pany  had  reason  to  anticipate  that  cate  condition  of  plaintiff,  that  they  did 
either  the  traffic  in  the  street  or  the  not  understand  that  "the  pleader  in- 
carrying  of  bundles  by  passengers  tended  to  claim  that  the  defendant 
would  cause  the  injury  complained  of.  owed  her   any  higher   degree   of  care 

4.  It  does  not  appear  that  the  con-  than  it  owed  any  other  passenger." 
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security  of  its  passengers  to  protect  them  from  being  pushed,  jostled, 
assaulted  and  injured  by  passengers  who  are  in  the  act  of  alighting 
and  changing  cars  at  said  point,  all  of  which  is  well  known  to  the 
defendant. 

7.  The  particular  car  in  which  the  defendant  was  riding  contained 
passengers  who  had  just  arrived  ixovsxNew  York  by  steamboat  'aX.  Belle 
Dock,  one  of  whom  carried  large  bundles  and  parcels,  and  others 
satchels  and  parcels,  all  of  which  was  known  to  and  open  to  the  full 
view  of  the  defendant,  and  who  notified  the  defendant  of  their  inten- 
tion to  change  cars  at  said  intersection  of  State  and  Chapel  Streets, 
and  received  transfer  tickets  therefor. 

8.  When  the  car  upon  which  the  plaintiff  was  riding  arrived  at  the 
intersection  of  the  streets  mentioned  in  the  preceding  paragraph,  it 
was  stopped  for  the  purpose  of  enabling  passengers  to  be  transferred 
from  said  car  to  other  cars  of  the  defendant  company  going  in  the 
other  directions. 

9.  Contemporaneous  with  the  arrival  of  said  car  at  said  intersec- 
tion of  State  and  Chapel  Streets,  and  before  the  said  car  had  come  to 
a  complete  stand-still,  and  before  any  of  the  passengers  thereof  did 
alight,  or  had  a  chance  to  alight,  the  conductor  in  charge  of  said  car 
jumped  from  the  rear  platform  thereof,  abandoned  said  car,  ran  in 
the  direction  of  State  Street,  and  was  lost  to  view. 

10.  As  a  result  thereof  the  car  upon  which  the  plaintiff  was  a  pas- 
senger was  thus  carelessly  and  negligently  abandoned,  and  was  left 
and  exposed  wholly  and  entirely  without  any  conductor  or  other 
proper  official  to  care  for,  protect  and  provide  for  the  safety  and 
security  of  the  passengers  thereof;  and  the  passengers  on  said  car 
were  thus  carelessly  and  negligently  abandoned  and  left  without  any 
conductor  or  other  person  in  authority  to  aid  and  assist  them  in  alight- 
ing and  changing  cars  with  reasonable  safety,  security  and  protec- 
tion, and  with  reasonable  freedom  from  danger  from  within  and 
without. 

1 1.  Then  and  there  and  as  a  consequence  of  the  careless  and  negli- 
gent conduct  of  the  defendant  in  abandoning  said  car  and  in  failing 
to  provide  a  conductor  or  other  suitable  person  to  take  charge  of  said 
car,  the  plaintiff  while  in  the  act  of  alighting  from  the  steps  of  said 
car,  and  in  the  exercise  of  due  care,  was  violently  kicked  ^  in  the 
back  and  forcibly  pushed  forward  from  behind  by  the  passenger  car- 
rying said  bundles  and  parcels  by  reason  of  the  carrying  thereof  by 
said  passenger,  and  hurled  down  in  and  upon  the  street  by  the  pas- 
senger carrying  said  bundles  and  parcels,  who  was  in  great  haste  to 
alight  from  said  car,  whereby  the  plaintiff  was  cast  down  and  fell  upon 
her  left  side,  hips,  body  and  arm,  [seriously  injuring  her. 

The  plaintiff  claims  {concluding  as  in  Form  No.  5912).]^ 

1.  "Kicked."  —  Counselfor  defendant  claims;  we  have  no  occasion  to  discuss 

argued  that  the  word  "kicked"  meant  this   point,   because  we  think  there  is 

a  wanton  and  sudden  blow  of  the  foot  enough  alleged  in  the  other  part  of  the 

by  another  passenger,  which  they  had  paragraph   to   entitle   the    plaintilT    to 

no   reason    to   anticipate   and    against  maintain  the  action." 
which  they  were  not  required  to  pro-        2.  The  matter  enclosed  by  and  to  be 

vide.      The     court     said,    "the    word  supplied  within  []  will  not  be  found  in 

'  kicked '  may  mean  what  the  plaintiff  the  reported  case. 
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(2)  Allowing  Temporarily  Unhitched  Horse  to  Run  Away. 

Form  No.  14396. 

(Precedent  in  Pendleton  St.  R.  Co.  v.  Shires,  18  Ohio  St.  258.)' 

[(7/V/^  of  court  and  cause  as  in  Form  No.  5929^^ 

Plaintiff  avers  that  the  said  defendant,  on  the  26th  day  of  No%>etnber, 
A.  D.  i865,  was  the  owner  of  a  certain  street  railroad  line,  with  its 
cars  running  thereon,  which  said  cars  are  drawn  by  horses,  from  the 
corner  of  Fourth  and  Walnut  streets  to  a  point  in  the  eastern  portion 
of  the  city  of  Cincinnati,  Hamilton  county,  and  State  of  Ohio. 

Plaintiff  further  avers,  that  on  Sunday,  the  26th  day  of  November, 
iS65,  she  was  walking  upon  the  sidewalk  on  Pearl  street,  between 
Lawrence  and  Ludlow  streets,  in  said  city;  the  same  being  a  public 
highway,  open  and  free  to  all  persons  to  pass  and  repass  at  all  times, 
and  at  their  will. 

Plaintiff  avers  that  an  excavation  and  ditch  had  been  made  and  dug" 
across  said  Pearl  street  at  or  near  Ludlow  street  aforesaid,  and  over 
which  the  track  of  said  street  railroad  ran;  that  it  was  hazardous  and 
dangerous  to  the  defendant's  horses  and  cars  to  pass  over  said  exca- 
vation and  ditch;  and  that  for  the  better  safety  of  said  cars,  and  to 
prevent  injury  to  their  said  horses,  and  in  the  prosecution  of  their 
said  business,  the  said  defendant,  through  its  agents  and  servants 
caused  the  horses  attached  to  a  certain  car.  No.  4>  on  said  road,  to  be 
unhitched  therefrom,  and  attempted  to  drive  said  horses  around  said 
excavation  or  ditch;  that  in  so  unhitching  said  horses  from  said  car, 
and  taking,  or  attempting  to  take,  them  around  said  excavation  or 
ditch,  or  across  the  same,  the  same  defendant,  its  servants  and  agents, 
so  negligently  and  carelessly  conducted  and  managed  said  business 
and  horses,  that  the  said  horses  ran  off  and  away  from  the  servant  of 
said  defendant  then  driving  the  same,  and  ran  against  the  said  plain- 
tiff while  she  was  walking  as  aforesaid  on  said  Pearl  street,  knocking 
her  down,  causing  a  fracture  of  three  of  her  ribs  and  serious  internal 
injuries,  and  badly  cutting  and  bruising  her  loins  and  body,  and  other- 
wise injuring  her;  whereby  she  became  sick,  sore,  and  lame,  and 
unable  to  attend  to  her  necessary  affairs  and  business,  [to  her  damage 
in  the  sum  of  ten  thousand  dollars. 

Wherefore  said  plaintiff  {concluding  as  in  Form  No.  5929).]^ 

(3)  Causing  Collision. 
(<z)  Betiveen  Two  Cars. 

Form  No.  14397. 

(Precedent  in  Beath  v.  Rapid  R.  Co.,  (Mich.  iSqg)  78  N.  W.  Rep.  537.) 
[{Venue  and  title  of  court  as  in  Form  No.  5945. )]2 

1.  In  this  case,  judgment  for  plaintiff  supplied  within  [  ]  will  not  be  found  in 
was  reversed  on  account  of  erroneous     the  reported  case. 

rulings  of  the  court.  3.  The  sufficiency  of  the  form  of  this 

See,    generally,    supra,    note    i,    p.  declaration   was  not  brought  in  ques- 

4.  tion. 

2.  The  matter  enclosed  by  and  to  be  See,  generally,  supra,  note  i,  p.  4. 
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Rebecca  C.  Beath,  plaintiff  herein,  by  Fred  H.  Warren,  her  attorney, 
comes  into  court,  according  to  the  form  of  the  statute  authorizing  the 
commencement  of  suit  by  declaration,  and  complains  of  the  Rapid 
Railway  Company,  a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Michigan,  of  a  plea  of  trespass  on  the 
case,  for  that  whereas,  heretofore,  to  wit,  on  the  nth  day  of  October, 
A.  D.  1 855,  and  for  some  time  prior  thereto,  said  defendant  was  a  body 
corporate,  organized  and  existing  under  the  laws  of  the  state  of  Michi- 
gan and  was  then  and  there  engaged  in  the  business  of  maintaining 
and  operating  a  certain  line  of  railway  extending  along  the  Gratiot 
road,  so  called,  from  the  city  of  Detroit,  in  the  county  of  Wayne,  to 
the  city  of  Mt.  Clemens,  in  the  county  of  Macomb,  upon  which  line  of 
railway  it  operated  and  propelled  cars  by  means  of  electricity, 
and  was  upon,  to  wit,  the  nth  day  of  October,  a.  d.  i895,  and  ever 
since  has  been,  and  now  is,  engaged  in  the  business  of  carrying 
goods  and  passengers  for  hire,  as  a  common  carrier,  on  the  line 
of  its  said  railway  so  maintained  and  operated  in  the  counties 
aforesaid. 

And  plaintiff  further  alleges  that  on,  to  wit,  the  nth  day  of  October, 
A.  D.  \W5,  she  was  a  passenger  upon  defendant's  said  railway,  in  a  car 
belonging  to  and  operated  by  said  defendant,  running  on  the  Gratiot 
road,  so  called,  to  and  towards  the  city  of  Detroit;  and  she  then  and 
there  paid  or  caused  to  be  paid  to  said  defendant  the  full  fare 
demanded  by  it  for  passage  in  said  car  over  its  said  line  of  railway, 
to  wit,  from  the  said  city  of  Mt.  Clemens  to  the  said  city  of  Detroit. 
And  thereupon  it  became  and  was  the  duty  of  the  defendant  safely 
then  and  there  to  carry  and  convey  the  said  plaintiff  from  the  said  city 
of  Mt.  Clemens  to  the  city  of  Detroit,  aforesaid,  and  to  exercise  great 
care  in  directing,  propelling,  operating,  and  maintaining  the  said  car 
in  which  plaintiff  was  a  passenger  so  that  said  car  would  pass  safely 
over  its  said  line  of  railway,  to  wit,  from  the  city  of  Mt.  Clemens  to  the 
city  of  Detroit  aforesaid,  and  to  so  direct,  manage,  control,  maintain, 
and  operate  its  said  line  of  railway  that  the  cars  running  thereon,  ta 
wit,  on  the  Gratiot  road,  so  called,  between  said  above-mentioned 
cities,  would  not  be  brought  into  collision  with  each  other  while  run- 
ning back  and  forth  over  and  along  said  line  of  railway  aforesaid; 
and  it  also  became  and  was  the  duty  of  said  defendant  to  employ 
careful,  competent,  skillful,  prudent,  and  sober  servants  and  agents  to 
handle,  control,  direct,  manage,  and  operate  its  cars  running  on  and 
along  its  said  line  of  railway,  and  to  so  direct,  manage,  and  control 
the  movement  and  operation  of  its  said  cars  that  they  would  not  strike, 
collide  with,  or  in  any  manner  interfere  with  each  other  while  run- 
ning on  and  along  said  line  of  railway,  and  particularly  so  that  the  car 
in  which  plaintiff  was  a  passenger  would  not  be  brought  into  collision 
with  any  other  car  propelled  or  driven  over  defendant's  said  line  of 
railway  in  an  opposite  direction,  or  otherwise. 

And  plaintiff  further  alleges  that  said  defendant  did  not  regard  its 
said  duties,  but,  on  the  contrary  thereof,  wrongfully,  negligently,  and 
willfully  disregarded  the  same,  in  this,  to  wit,  that  it  did  not  then  and 
there  safely  carry  and  convey  said  plaintiff  from  said  city  of  Mt. 
Clemens  to  said  city  of  Detroit;  that  it  failed  to  exercise  due  care 
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in  directing,  propelling,  operating,  managing,  and  maintaining  said  car 
in  which  plaintiff  was  a  passenger  so  that  it  would  pass  safely  over 
said  line  of  railway  aforesaid;  that  it  did  not  so  direct,  manage,  con- 
trol, maintain,  and  operate  its  said  line  of  railway  as  to  avoid  a  collision 
between  the  cars  running  back  and  forth  thereon;  that  it  did  not 
employ  careful,  competent,  skillful,  prudent,  and  sober  servants  and 
agents  to  handle,  control,  direct,  manage,  and  operate  its  cars  running 
on  and  along  its  said  line  of  railway,  and  failed  to  so  direct,  manage, 
and  control  the  movement  and  operation  of  its  said  cars  that  they 
would  not  collide  with  each  other,  and  particularly  so  that  the  car  in 
which  plaintiff  was  a  passenger  would  not  collide  with  any  other  car 
of  said  defendant's  being  propelled  or  driven  over  said  line  of  railway 
in  an  opposite  direction,  or  otherwise. 

And  plaintiff  further  alleges  that  as  the  car  in  which  she  was  a 
passenger  was  being  propelled  and  driven  on  said  line  of  railway 
along  the  Gratiot  road,  so  called,  to  wit,  from  said  city  of  Mt. 
Clemens  toward  the  city  of  Detroit  aforesaid,  and  when  it  had  reached 
a  certain  point  in  the  said  county  of  Macomb  between  switch  number 
Jive  (5)  and  switch  nnvcihtr  four  (^),  to  wit,  about  three  and  one-half 
miles  from  said  city  of  Mt.  Clemens,  the  defendant,  by  its  servants 
and  agents,  acting  for  and  in  its  behalf,  wrongfully,  negligently,  and 
willfully  disregarding  its  duties  as  aforesaid,  then  and  there  so 
improperly,  carelessly,  heedlessly,  recklessly,  and  negligently  drove, 
propelled,  directed,  operated,  and  managed  its  cars  running  each  way 
on  and  along  its  said  line  of  railway  that  a  collision  occurred  between 
a  car  running  towards  the  city  of  Mt.  Clemens  and  the  car  in  which 
plaintiff  was  a  passenger;  that  by  reason  of  said  collision  said  cars 
were  badly  wrecked  and  damaged,  and  the  plaintiff,  without  any  fault 
or  negligence  on  her  part,  and  while  in  the  exercise  of  due  care  and 
caution,  was  violently  thrown  from  her  seat,  and  was  then  and  there 
caught  and  crushed  between  the  framework  and  the  seat  of  the  car 
in  which  she  was  a  passenger,  and  did  then  and  there  suffer  serious 
and  permanent  injury  to  her  head,  arms,  legs,  thighs,  ribs,  spine, 
hips,  back  and  kidneys,  and  did  then  and  there  receive  serious  and 
permanent  internal  injuries,  and  did  then  and  there  suffer  a  serious 
and  permanent  rupture  of  the  tissues  in  the  region  of  the  kidneys, 
and  did  then  and  there  receive  a  serious  and  permanent  injury  to  her 
right  hip,  hip  joint,  pelvis,  and  thigh,  and  was  then  and  there  para- 
lyzed and  otherwise  permanently  injured,  and  was  then  and  there 
greatly  bruised,  hurt,  and  wounded,  and  became,  sick,  sore,  lame, 
and  disordered,  and  so  remained  and  continued  for  a  long  time,  to 
wit,  from  thence  hitherto;  and  plaintiff  has  ever  since  suffered  great 
physical  pain  and  injury,  and  has  undergone  great  mental  anxiety 
and  nervous  prostration,  and  was  confined  to  her  bed  for  a  long  space 
of  time,  to  wit,  three  months,  and  was  compelled  to  lay  out  and  expend 
for  medical  services  and  for  medicines  and  surgical  appliances  a 
large  sum  of  money,  to  wit,  two  thousand  dollars,  and  has  ever  since 
been  unable  to  perform  and  transact  her  lawful  affairs  and  business; 
and  plaintiff  avers  that  by  reason  of  the  premises  she  is  permanently 
injured  and  disabled,  and  that  all  of  said  losses  and  injuries  resulted 
from  the  aforesaid  acts  of  negligence  and  wrongdoing  on  the  part  of 
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the  defendant,   to  the  plaintiff's  dL2^^2i%&  fifty  thousand  dollars,  and 
therefore  she  brings  suit. 

Dated  March  SO,  i896. 

[(^Signature  and  address  of  attorney  as  in  Form  No.  QdJfS.^^ 

(J>)  Between  Car  and  Team. 

Form  No.  14398. 
(Precedent  in  Flewelling  ».  Lewiston,  etc.,  R.  Co.,  89  Me.  586.)' 

[(^Commencing  as  in  Form  No.  GO^O.yy- 

Also  for  that  the  said  defendant  corporation,  on  the  twenty-fifth 
day  of  April,  i895,  owned  and  was  then  operating  a  street  railway  in 
said  Lewiston,  and  then  and  there  using  in  its  said  business  cars 
driven  along  the  street  by  means  of  electricity;  that,  on  said  day, 
while  the  plaintiff  was  lawfully  driving  his  team,  consisting  of  his 
horse  and  road-cart  to  which  his  horse  was  properly  harnessed,  said 
horse,  harness,  and  road-cart  being  then  and  there  suitable  and 
proper  to  be  used  by  him,  over  and  upon  Pine  Street,  a  public  high- 
way in  said  Lewiston  whereon  said  defendant  was  then  and.  there 
maintaining  its  track  and  operating  and  driving  its  cars  as  aforesaid, 
said  plaintiff  being  then  and  there  in  the  exercise  of  due  and  proper 
care  and  without  negligence  on  his  part,  an  electric  car  of  the  defend- 
ant, then  and  there  managed,  controlled,  directed,  governed,  and 
operated  by  the  servants  and  agents  of  the  defendant,  said  car 
being  then  and  there  propelled  by  the  defendant  at  a  rate  of  speed 
greatly  in  excess  of  the  maximum  rate  of  speed  prescribed  by  law 
and  the  ordinances  of  the  city  of  Lewiston  in  such  case  made  and 
provided,  and  in  violation  of  said  ordinances,  was  then  and  there 
negligently,  carelessly  and  at  an  undue,  unreasonable,  dangerous  and 
unlawful  rate  of  speed  driven  by  the  said  defendant  against  the  road- 
cart  containing  the  plaintiff,  so  that  the  plaintiff  was  then  and  there 
thrown  suddenly  and  with  great  force  and  violence  from  his  seat 
down  upon  the  ground  and  upon  the  track  of  the  defendant,  was 
stunned  by  the  fall,  his  right  hand  run  over  by  a  wheel  of  said  car, 
his  body  bruised  and  jammed,  his  leg  and  body  severely  burned 
by  the  electric  current,  and  he  then  and  there  sustained  other  great 
and  painful  bodily  injuries,  external  and  internal;  in  consequence  of 
which  he  suffered  greatly  in  body  and  mind,  was  compelled  to  have 
his  said  right  hand  amputated,  to  submit  to  a  long  course  of  medical 
and  surgical  treatment  for  his  recovery  from  said  injuries,  and  put 
to  great  expense  for  medicine,  medical  attendance,  and  nursing,  and 
has  been  otherwise  greatly  damaged,  [to  the  damage  {concluding  as  in 
Form  No.  69^0).  ]i 

1.  The  matter  enclosed  by  and  to  be  lawful  speed  of  the  car  and  the  conse- 

supplied  within  [  ]  will  not  be  found  in  quent  loss  of  control  of  such  car.    The 

the  reported  case.  defendant    pleaded    the   general  issue 

2. 'This   was    the    second    count  in  a  and  upon  trial  had  there  was  a  verdict 

-declaration  which  contained  two  counts,  for  the  plaintiff. 

(the  first  count  alleging  a  great  and  un-         See,  generally   supra,  note  I,  p.  4. 
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(4)  Erecting  and  Maintaining  Poles  for  Trolley  Wire. 
Form  No.  14399. 

(Precedent  in  Cleveland  v.  Bangor  St.  R.  Co.,  86  Me.  233.)' 

[(^Commencing  as  in  Form  No.  6940)]^  in  a  plea  of  the  case,  for  that, 
whereas  there  now  is,  and  was  at  said  Bangor,  on  the  eighteeiith  day 
of  September,  last  past,  a  public  street  and  highway  called  Exchange 
street,  in  said  Bangor,  on  and  over  which  all  citizens  are  entitled  to 
pass  and  repass  with  their  horses  and  carriages,  and  said  plaintiff  was 
in  a  carriage  on  the  said  eighteenth  day  of  September,  and  was  driving 
through  said  street  and  was  in  the  exercise  of  due  care  and  with  a 
suitable  carriage,  harness,  and  horse,  in  said  highway  nearly  opposite 
the  store  of  Stock7vell,  Adams  <^  Co.,  there  was  an  obstruction  in  said 
highway,  to-wit :  a  pole  some  twenty  feet  in  height  standing  out  in  said 
highway  about  eighteen  inches  from  the  curbstone;  said  pole  being  in 
front  of  said  Stockwell,  Adams  &"  Co.'s  store,  as  aforesaid;  said  pole 
having  been  erected  and  was  then  being  used  by  said  defendant  cor- 
poration for  the  purpose  of  propelling  its  electric  cars  through  said 
street  or  highway. 

And  said  plaintiff  driving  as  aforesaid,  in  a  carriage,  the  horse  that 
was  drawing  said  carriage,  though  perfectly  kind  and  manageable, 
was  caused  to  shy,  by  reason  of  a  car  suddenly  turning  the  corner 
of  Washington  street,  so-called,  in  said  city,  and  coming  out  on 
said  Exchange  street,  said  car  belonging  to  said  defendant  corpo- 
ration. 

The  carriage  in  which  said  plaintiff  was  riding  was  thrown  against 
said  pole  situated  as  aforesaid,  and  she  was  thrown  out  and  severely 
injured  by  having  been  dragged  under  the  carriage  and  getting  a  cut 
on  her  forehead,  a  wound  on  left  arm,  and  receiving  a  severe  wound 
on  right  knee,  right  arm,  and  right  leg  below  the  knee,  and  she  was 
otherwise  severely  injured;  and  the  plaintiff  avers  that  said  pole  was 
unlawfully  and  negligently  made,  erected,  and  used  by  said  defend- 
ant corporation  in  said  highway  at  said  place,  and  was  then  and  there 
an  unlawful  obstruction  of  said  highway,  and  said  tipping  of  said  car- 
riage and  said  injuries  to  plaintiff  were  caused  wholly  by  and  solely 
by  said  obstruction  and  defect  in  said  highway,  and  that  she  was 
in  the  exercise  of  due  care;  and  the  plaintiff  avers  that  by  said 
injury  caused  as  aforesaid,  she  has  suffered  great  bodily  pain, 
has  been  put  to  expense  of  physicians  and  attendance,  and  has 
lost  her  ability  to  work,  [to  the  damage  (concluding  as  in  Form  No. 
6940).]^ 

1.  There  was  a  verdict  in  this  case  shall  be  liable  for  an  injury  done  to 

for  the  plaintiff,  issue  being  joined  on  person  or  property  by  the  posts,  wires 

the  plea  of  the  general  issue.  The  case  or  other  apparatus  of  such  company, 
was  held  to  be  within  the  provision  of  See,  generally,  supra,  note  i,  p.  4. 
Slat.  (1885),  c.  378,  which  provides  that        2.  The  matter  enclosed  by  and  to  be 

every   company    incorporated    for    the  supplied  within  []  will  not  be  found  ia 

transmission   of    power   by   electricity  the  reported  case. 
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(5)  Leaving  Switch   Open,  Whereby  Plaintiff  was  Compelled 
TO  Jump  to  Avoid  Collision. 

Form  No.  14400. 

(Precedent  in  Wade  v.  Columbia  Electric  St.  R.,  etc.,  Co.,  51  S.  Car.  296.)* 

\(jCommencing  as  in  Form  No.  6932.)]^ 

1.  That  the  said  defendant,  "77/<f  Columbia  Electric  Street  Railway y 
Light  and  Power  Company^'  is  a  corporation,  duly  incorporated  under 
the  laws  of  the  State  of  South  Carolina,  and  was  such  corporation  at 
all  the  times  hereinafter  mentioned,  and  engaged,  pursuant  to  their 
charter,  as  common  carriers  in  transporting  passengers  over  the  line 
of  its  railroad  in  the  streets  and  suburbs  of  the  city  of  Columbia,  in 
the  State  aforesaid,  in  cars  owned  and  operated  by  defendant,  by 
means  of  electric  power. 

2.  That  on  the  23d  da.y  of  September,  iS95,  at  or  about  7  o'clock  in 
the  evening,  the  said  plaintiff  was  received  by  said  defendant  as  a 
passenger  on  one  of  its  cars,  at  the  Gervais  street  crossing  in  Waverly, 
a  suburb  of  Columbia,  going  from  its  Shandon  terminus  towards  and 
into  the  said  city,  the  said  plaintiff  paying  the  full  fare  charged  for 
her  carriage,  and  intending  to  go  into  said  city,  the  said  defendant, 
in  consideration  of  said  payment,  agreeing  to  so  carry  her. 

3.  That  when  the  said  car  thereafter  reached  what  is  known  as  the 
'■'■Heidt  \Siding,"  in  the  said  Waverly,  the  said  car  stopped  on  the 
main  line  of  the  railway  track  of  said  defendant  in  such  position 
that  another  of  defendant's  cars  going  in  an  opposite  direction  could 
pass  over  said  siding,  around  the  car  in  which  plaintiff  was  seated 
as  a  passenger,  and  it  was  the  duty  of  said  defendant  to  so  move  its 
cars  and  arrange  its  switches  that  the  passage  of  these  two  cars 
would  be  accomplished  without  injury  or  peril  to  any  of  its  said 
passengers. 

4.  But  the  said  defendant,  not  regarding  its  duties  in  this  regard, 
caused  the  said  other  car  to  approach  this  plaintiff's  said  car  with 

1,  There  was  a  judgment  in  this  case  alight  from  the  car  at  the  point  men- 

for  plaintiff   and  defendant   appealed,  tioned  in  the  complaint,  of  both  of  which 

but  the  question?  raised  on  appeal  re-  facts  he  was  ignorant,  the  plaintiff  care- 

lated  to  the  evidence  and   not    to  the  lessly  alighted  and  jumped  from  the  car 

form  of  the  complaint.  without  assistance,  and  thereby  herself 

See,  generally,  supra,  note  l,  p.  4.  caused  the  injury,  after  being  warned 

Theanswer  filed  was  as  follows:  "The  and   told   by  the  conductor  that  there 

defendant  above  named,  answering  the  was  no  danger  of  a  collision  with  the 

complaint  in  the  above  entitled  action,  car  standing  in   front  of  the  one  upon 

alleges:  which  she  was  riding;  and  that  if  any 

For   a  first   defense:    i.   Admits  the  injury  and  damage  happened  to  said 

allegations  contained  in  the  first  para-  plaintiff,  it  was  not  caused  by  any  neg- 

graph    of    the    complaint.     2.    Denies  ligence  on  the  part  of  the  defendant  or 

each  and  every  other  allegation  of  said  their  servants,   but  was   owing  to  her 

complaint.  own  negligence  and  fault  as  aforesaid. 

For  a  second  defense:    This  defend-  Wherefore,   the   defendant  demands 

ant  alleges  upon  information  and  belief  that   the  complaint  be  dismissed  with 

that  the  plaintiff  is  afflicted  with  rheu-  costs." 

matism,and  without  notifying  the  con-  2.  The  matter  to  be  supplied  within 

ductor  of  the  car  upon  which  she  was  [  ]  will  not  be  found  in  the  reported 

riding  of  that  fact,  or  of  any  desire  to  case. 
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great  and  dangerous  speed,  and  negligently  omitted  to  have  its  switch 
so  fixed  that  said  other  car  would  safely  pass  around  this  plaintiff's 
car;  but,  on  the  contrary,  this  switch  was  not  open  and  the  said  other 
car  kept  upon  the  main  line  past  the  switch,  and  continued  to 
approach  said  standing  car  with  great  and  dangerous  speed,  to  the 
imminent  danger  of  a  collision  with  the  standing  car  and  imminent 
peri!  of  all  the  passengers  therein. 

5.  That  by  reason  of  this  apparent  imminent  danger  to  the  passen- 
gers in  said  standing  car,  the  plaintiff,  in  common  with  other  passen- 
gers, believed  that  it  was  unsafe  for  her  to  remain  in  said  car,  and  it 
was  apparently  so  unsafe;  and  in  order  to  free  herself  from  such 
danger,  she  was  obliged  to  jump  from  said  car,  and  did  so  jump,  at 
the  only  point  of  said  car  where  egress  to  her  was  possible,  and  in 
so  doing  plaintiff  was  much  frightened  and  greatly  injured,  her  right 
ankle  being  badly  sprained,  so  much  so  that  she  had  to  be  carried 
back  to  her  home  and  put  to  bed. 

6.  That  by  reason  thereof  the  plaintiff  was  confined  to  her  bed  for 
three  weeks,  suffered  pain  for  several  months,  and  was  prevented 
from  attending  to  her  labors  and  duties,  was  put  to  great  expense 
for  doctor's  attendance,  medicines  and  nursing  in  the  attempt  to 
effect  a  cure,  and  was  otherwise  injured,  to  her  damage  %2^000. 

Wherefore,  the  plaintiff  demands  judgment  against  the  defendant 
for  the  sum  of  %'2fi00  and  costs. 

[(^Signature  and  verification  as  in  Form  No.  5932. ')Y- 

i.  In  Management  of  Tugboat,  Causing  Collision.* 

Form  No.  1 4  4  o  i . 

(Precedent  in  Gilmore  v.  Ross,  72  Me.  194.)* 

[(Commencing  as  in  Form  No.  Bdlfi^  in  a  plea  of  the  case,  for  that 
the  said  plaintiff  at  Northport.,  in  said  county  of  Waldo,  on  the  2Sd 
day  of  August.,  a.  d.  i877,  was  in  a  small  row-boat  upon  the  waters 
of  the  Penobscot  bay,  a  public  thoroughfare  for  boats,  vessels  and 
steamers,  and  in  the  use  of  ordinary  care,  and  the  said  Ross  and 
Ho^vell  were,  then  and  there,  by  their  servants  and  agents,  in  pos- 
session of  a  certain  steam  tug-boat,  called  the  C.  B.  Satiford,  to  the 
side  of  which  said  Ross  and  Hoivell,  by  their  servants  and  agents, 
then  and  there  in  charge  of  the  said  steam  tug-boat,  had  then  and 
there  attached  a  vessel,  and  was  then  and  there  towing  the  same  by 
force  of  the  steam  of  said  tug-boat. 

And  the  said  plaintiff  avers  that  the  said  Ross  and  Ho^vell,  by  their 
said  servants  and  agents,  then  and  there  in  charge  of  said  steam  tug- 
boat and  vessel  thereto  attached,  so  negligently,  carelessly,  and 
unskillfuUy  managed  said  boat  and  vessel  that  the  said  vessel,  for 

1.  The  matter  to  be  supplied  within  general  issue.  There  was  a  judgment 
[]  will  not  be  found  in  the  reported  for  defendants  not  on  account  of  any 
case.  defect  in  the  form  of  the  declaration, 

2.  For  other  forms  of  proceedings  in  but  because  the  evidence  showed  that 
admiralty  see  the  title  Admiralty,  vol.  the  alleged  negligence  of  the  defend- 
I,  p.  406.  ants  was  not  proven. 

3.  To  this  declaration  was  filed  the  See,  generally,  supra,  note  i,  p.  4. 
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want  of  good  and  sufficient  management,  then  and  there  fell  foul  of, 
ran  down,  and  capsized  the  said  row-boat  of  plaintiff,  in  which  she 
then  and  there  was  as  aforesaid,  and  then  and  there  threw  the  plain- 
tiff into  the  water,  and  dragged  her  a  great  distance,  to  vi\t,  five  hun- 
dredieet,  at  great  speed  through  the  water,  dislocated  her  right 
shoulder,  broke  orie  of  her  ribs,  fractured  itao  other  of  her  ribs, 
jammed,  bruised  and  otherwise  injured  said  plaintiff  internally  and 
externally,  by  reason  whereof  her  life  was  despaired  of,  and  on 
account  of  all  which  she  was  greatly  frightened  and  has  endured 
great  pain,  agony  and  suffering,  been  put  to  great  expense  in  surgical 
and  medical  attendance  and  for  nursing,  medicine  and  board,  and 
has  been  obliged  to  give  up  her  business,  and  has  become,  as  she 
avers,  permanently  injured,  maimed  and  disfigured  for  life,  and  dis- 
abled, all  to  the  damage  of  said  plaintiff  (as  she  says)  the  sum  of  six 
thousand  dol\a.TS  [(^concluding  as  in  Form  No.  69Jf.0^.\'^ 

J.  In  Management  of  Vieious  Dog,  Which  Caused  PlaintifTs  Horse  to 

Run  Away." 

Form  No.  14402. 

(Precedent  in  Hayes  v.  Smith,  8  Ohio  Cir.  Dec.  93.)^ 

[^Commencing  as  in  Form  No.  5929 ^f^ 

That  heretofore,  to-wit:  on  Xh^  first  day  oi  January.,  a.  d.  i895, 
and  from  thence  and  until,  and  at  the  time  of  the  injury  to  the  said 
plaintiff  as  hereinafter  mentioned,  the  said  defendants  wrongfully, 
injuriously  and  negligently,  did  keep  and  harbor  a  certain  dog,  and 
that  they  and  each  of  said  defendants  during  all  that  time  had  notice 
of  and  well  knew  that  said  dog  was  fierce,  vicious  and  dangerous;  and 
as  they  and  each  of  them  well  knew  that  said  dog  was  in  the  habit  of 
attacking,  biting,  chasing  and  frightening  teams,  horses  and  horses 
attached  to  wagons,  carriages  and  other  vehicles,  and  also  in  the 
habit  of  attacking  and  biting  mankind,  of  all  of  which  said  defendants 
and  each  of  them  had  at  all  times  full  knowledge;  and  that  said  dog 
did  afterwards  and  while  so  kept  and  harbored  by  said  defendants  as 
aforesaid,  to-wit:  on  the  eighteenth  day  of  August.,  iS93,  and  while 
plaintiff  was  riding  in  a  buggy  along  and  on  the  public  highway,  run 
out  upon  the  public  highway  upon  which  plaintiff  was  then  travelling, 
as  aforesaid,  and  fiercely  and  ferociously  did  spring  at  and  viciously 
attack  the  horse  drawing  the  buggy  in  which  plaintiff  was  then 
riding;  and  by  reason  of  said  attack,  so  made  by  said  dog  upon  said 
horse,  the  said  horse  became  and  was  frightened  and  unmanageable, 
and  overturned  the  buggy  in  which  plaintiff  was  riding  and  threw 
plaintiff  with  great  force  and  violence  upon  the  ground,  thereby 
inflicting  upon  plaintiff's  head  and  other  parts  of  her  body  dangerous 

1.  The  matter  to  be  supplied  within  swered,  and  there  was  a  verdict  for  the 
[]  will  not  be  found  in  the  reported  case,  plaintiff,   but  this  verdict  was   not  al- 

2.  For  other  forms  of  a  similar  nature  lowed  to  stand  for  the  full  amount  ren- 
see  the  title  Dangerous  and  Vicious  dered.  The  objections,  however,  did 
Animals,  vol.  5,  p.  1020.  not  relate  to  the  form  of  the  petition. 

8.  The  defendants   in   this  case  an-         See,  generally,  supra,  note  i,  p.  4. 
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wounds  and  injuries  whereby  she  sustained  a  great  loss  of  blood  from 
her  head  and  other  parts  of  her  body,  a  severe  shock  of  the  nervous 
system,  partial  loss  of  memory.  And  by  means  of  the  injuries  so  as 
aforesaid  inflicted  upon  plaintiff  she  has  sustained  permanent  mental 
and  physical  injuries,  total  loss  of  hearing  in  one  of  her  ears,  an4  has 
at  all  times  since  she  received  said  injuries  endured  constant  pain 
and  bodily  suffering  [and  was  compelled  to  pay  three  hundred  and 
fifty  dollars  for  medical  attendance  and  nursing,  to  her  damage 
twenty-five  thousand  dollars. 

Wherefore  said  plaintiff  prays  judgment  {concluding  as  in  Form  No. 
5929^^ 

2.  For  Iiyury  to  Property  Through  Negligence, 
a.  In  Management  of  Private  Vehicle,  Causing  Collision. 

Form  No.  14403. 

(Precedent  in  Drake  v.  Mount,  33  N.  J.  L.  442.)* 

{Commencing  as  in  Form  No.  69^6.)  For  that,  whereas  the  said 
plaintiff  heretofore,  to  wit,  on  the  eighteenth  day  of  August,  a.  d. 
eighteen  hundred  and  sixty-five,  at  the  township  of  Franklin,  in  the 
county  oi  Somerset  aforesaid,  and  within  the  jurisdiction  of  this  court, 
was  lawfully  possessed  of  a  certain  carriage,  to  wit,  a  freight  wagon 
of  great  value,  to  wit,  of  the  value  of  one  hundred  dollars,  and  of 
divers  horses,  to  wit,  two  certain  horses,  of  great  value,  to  wit,  of  the 
value  of  three  hundred  dollars,  each,  then  and  there  harnessed  to  said 
wagon,  and  drawing  the  same  in  and  along  a  certain  public  and  com- 
mon highway,  to  wit,  in  Franklin  aforesaid,  in  the  county  aforesaid: 
and  whereas  the  said  defendant  was  also  then  and  there  possessed  of 
a  certain  other  wagon  and  of  a  certain  pair  of  mules,  drawing  the 
same  in  and  along  the  said  common  highway,  and  which  said  wagon 
and  mules  of  the  said  defendant  were  then  and  there  under  the 
government  and  direction  of  a  certain  then  servant  of  the  said 
defendant,  who  was  then  and  there  driving  the  same  in  and  along  the 
said  common  highway,  to  wit,  at  i^rd!«^//«  aforesaid — nevertheless 
the  said  defendant,  then  and  there  by  his  said  servant,  so  carelessly 
and  improperly  drove,  governed,  and  directed  the  said  wagon  and 
mules,  that,  by  and  through  the  carelessness,  negligence,  and 
improper  conduct  of  the  said  defendant,  by  his  servant  in  that  behalf, 
the  wagon  of  the  said  defendant,  drawn  by  the  said  mules,  then  and 
there  ran  and  struck  with  great  violence  against  one  of  the  said 
horses  of  the  plaintiff,  and  against  the  said  wagon  of  the  plaintiff, 
and  the  tongue  or  pole  of  the  said  wagon  of  the  defendant,  with  great 
force  and  violence,  was  forced  and  driven  at  and  against  and  into  the 
said  last  mentioned  horse  of  the  plaintiff,  whereby  the  tongue  or  pole 

1.  The  matter  enclosed  by  and  to  be  objections  raised  in  the  supreme  court 
supplied  within  []  will  not  be  found  in  related  to  the  introduction  of  evidence 
the'  reported  case.  and  alleged  misdirection  of  court,  and 

2.  Defendant  in  this  case  pleaded  the  not  to  the  sufficiency  of  the  declara- 
general  issue  and  on    trial   had   there  tion. 

was   a   verdict    for  the  plaintiff.     The         See,  generally,  supra,  note   i.  p.  4. 
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of  the  said  wagon  of  the  plaintiff  was  then  and  there  broken  and 
destroyed,  and  the  said  last  mentioned  horse  of  the  plaintiff  was  then 
and  there  so  much  wounded  and  hurt  that  the  said  horse  of  the 
plaintiff,  of  his  said  wounds  and  injuries  afterwards,  to  wit,  on  the 
twenty-seventh  day  of  August  aforesaid,  died,  to  wit,  in  the  county 
aforesaid,  whereby  the  said  plaintiff  not  only  lost  and  was  deprived 
of  his  said  horse,  but  was  forced  and  obliged  to  lay  out  and  expend, 
and  did  actually  lay  out  and  expend  a  large  sum  of  money,  to  wit,  the 
sum  oi  forty  dollars,  in  and  about  the  endeavoring  to  heal  and  cure 
the  said  horse  of  the  said  plaintiff  of  the  aforesaid  wounds  and  hurts, 
to  wit,  in  the  county  aforesaid,  to  the  damage  of  the  said  plaintiff  y?t/tf 
hundred  dollars,  and  therefore  he  brings  his  suit. 

\^Jeremiah  Mason^  Attorney  for  plaintiff.]^ 

b.  Of  Bailee. 
(1)  In  Making  Coat. 

Form  No.  14404. 

(Conn.  Prac.  Act,  p.  126,  No.  209.)' 
(^Commencing  as  in  Form  No.  5912.') 

1.  The  defendant  for  more  than  one  year  last  past  has  been  a  tailor, 
and  has  followed  that  business  and  trade. 

2.  On  May  5th,  iS79,  the  plaintiff  delivered  to  the  defendant,  as 
such  tailor,  two  yards  of  broadcloth  of  the  value  of  ^10,  to  be  made 
into  a  coat  by  the  defendant  for  the  plaintiff,  for  reward,  and  the 
defendant  received  said  cloth  for  that  purpose. 

3.  The  defendant  afterwards,  in  violation  of  his  duty,  unskilfully, 
carelessly  and  negligently  made  said  coat,  and  by  reason  of  the  care- 
lessness and  negligence  of  the  defendant,  the  same  was  wholly  unfit 
for  the  plaintiff,  so  that  he  could  not  wear  it;  by  means  whereof  he 
has  wholly  lost  said  cloth  delivered  to  the  defendant  as  aforesaid. 

The  plaintiff  claims  $12  damages. 
(^Concluding  as  in  Form  No.  5912.) 

(2)  In  Repairing  Watch. 

Form  No.  14405. 

(Conn.  Prac.  Act,  p.  126,  No.  207.)* 
(Commencing  as  in  Form  No.  5912.) 

1.  The  plaintiff  on  May  1st,  i879,  delivered  to  the  defendant,  who 
was  then  a  watchmaker,  a  watch  of  the  plaintiff,  of  the  value  of  $100, 
to  be  repaired,  for  reward. 

2.  The  defendant,  in  repairing  said  watch,  did  it  so  carelessly  and 
unskilfully,  that  he  broke  the  main-spring,  and  otherwise  injured  it, 
so  that  the  plaintiff  has  thereby  ever  since  wholly  lost  the  use  of  said 
watch. 

The  plaintiff  claims  $125  damages. 
(Concluding  as  in  Form  No.  6912.) 

1.  The   matter  enclosed  by  [  ]  will        2.  See,   generally,  supra,   note  i,  p. 
not  be  found  in  the  reported  case.  4. 
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(3)  In  Shoeing  Horse. 

Form  No.  14406. 
(Conn.  Prac.  Act,  p.  126,  No.  208.)* 

(^Commencing  as  in  Form  No.  6912.') 

1.  The  plaintiff  on  May  1st,  i879,  employed  the  defendant,  who  was 
then  a  blacksmith,  to  shoe  his  horse  for  reward. 

2.  The  defendant,  in  shoeing  said  horse,  did  it  so  carelessly  and 
unskilfully,  that  he  pricked  and  wounded  his  right  fore  foot,  and 
thereby  said  horse  was  lamed  and  hurt,  and  the  plaintiff  lost  the  use 
of  him  for  f/iree  months,  and  laid  out  money  in  his  cure,  and  the  value 
of  said  horse  was  greatly  lessened. 

The  plaintiff  claims  %4-^  damages. 
(Conducting-  as  in  Form  No.  5912.') 

c.  Of  Railroad.* 

(1)  In  Allowing  Steam  to  Escape,  Causing  Death  of  Horse. 

Form  No.  14407. 

(Precedent  in  Louisville,  etc.,  R.  Co.  v.  Schmidt,  81  Ind.  265.)' 

\(^Title  0/  court  and  cause  as  in  Form  No.  5915.)^'^ 

The  plaintiff  complains  of  the  defendant,  and  says,  that  defendant 
was,  upon  the  29ih  day  oi  July,  1S8O,  a  corporation  owning  a  railway, 
running  into  the  city  of  Evansville,  Pigeon  township,  Vanderburgh 
county,  State  of  Indiana-,  that,  upon  said  last  mentioned  date,  said 
defendant,  by  its  servants,  drove  and  conducted  a  locomotive  engine 
upon  said  railroad  in  said  township,  county  and  State;  that  the  horse 
of  this  plaintiff  was,  by  the  agent  of  this  plaintiff,  being  driven  to 
said  railroad,  at  said  time,  upon  a  public  road,  for  the  purpose  of  law- 
fully crossing  the  said  railroad,  when  the  defendant,  in  the  course  of 
its  business  and  by  its  servants,  so  negligently  drove  and  conducted 
the  said  engine,  and  allowed  steam  to  escape  from  unusual  parts 
thereof,  and  made  a  great  noise,  causing  said  horse  to  become  fright- 
ened, although  often  requested  not  so  to  do;  that  the  servants  of  said 
defendant  stopped  said  engine  close  to  said  horse,  by  which  said  horse 
was  frightened,  and  then  and  there,  whilst  said  horse  was  in  great 
danger  of  causing  great  injury  to  itself  and  other  property  and  per- 
sons, by  reason  of  said  fright,  caused  as  aforesaid,  said  defendant,  by 
its  servants,  in  the  due  course  of  its  business,  though  often  requested 
not  so  to  do,  negligently  and  carelessly  caused  said  steam  to  escape 
from  said  engine,  while  said  engine  stood  in  close  proximity  to  said 
horse,  and  made  a  loud  noise,  which  said  servants  of  said  defendant 

1.  See,  generally,  supra,  note  i,  p.  want  of  facts  was  overruled.  The  is- 
4.  sues  were  tried  by  a  jury  and  a  verdict 

2.  For  other  forms  in  actions  against  a     returned  for  the  plaintiff. 

railroad  for  negligence,  causing  injury         See,  generally,  supra,  note  i,  p.  4. 
to  property,  see  the  title  Carriers,  vol.         4.  The  matter  to  be  supplied  within 

4,  p.  192.  [  ]  will  not  be    found  in  the    reported 

3.  A  demurrer  to  this  complaint  for  case. 
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might  well  have  avoided,  whereby  said  horse   reared  up  and  fell, 
breaking  his  neck  and  dying  on  the  spot. 

Plaintiff  further  says,  that  said  death  of  said  horse,  and  the  fright 
which  caused  the  same,  were  not  caused  in  any  manner  by  the  fault 
or  negligence  of  this  plaintiff  or  his  agents,  but  that  every  care  was 
taken  by  the  said  plaintiff  to  prevent  said  injury,  and  the  same  was 
caused  by  the  negligent  and  careless  acts  of  the  servants  of  the 
defendants,  as  aforesaid,  whilst  they  were  in  the  employ  of  the  said 
defendant,  and  in  the  due  course  of  their  employment.  Plaintiff 
further  says  that  said  horse  was  reasonably  worth  %100,  wherefo/e 
plaintiff  demands  \{concluding  as  in  Form  No.  5915).]^ 

(2)  In  Running  Over  Animals.^ 

Form  No.  14408. 
(Precedent  in  Sauls  v.  D.  W.  Alderman,  etc.,  Co.,  55  S.  Car.  395.)* 

{{Commencing  as  in  Form  No.  59S2.y^ 
.   That  the  defendant  is  a  corporation   incorporated  under  the 
laws  of  the  said  State. 

II.  That  before  and  on  the  15//i  day  of  December^  a.  d.  i857,  the 
defendant  was  in  possession  of,  and  controlled  and  operated  a  certain 
railroad,  passing  over  and  through  a  portion  of  the  said  county  of 
Clarendon.,  known  as  Alderman's  Tram  Road,  together  with  the 
track,  cars,  locomotives,  engines,  and  other  appurtenances  thereto 
belonging. 

III.  That  on  the  day  and  year  aforesaid,  the  plaintiff  was  the 
owner  of  a  certain  dun-colored  cow,  of  medium  size,  of  the  value  of 
%B0,  which  said  cow,  on  the  said  day,  casually  and  without  fault  of 
the  said  plaintiff  strayed  in  and  upon  the  ground  and  track  occupied 
by  the  said  railroad,  at  or  near  a  point  about  one  and  one-half  miles 
southeast  of  Sardinia,  in  said  county,  and  in  the  township  of  New 
Zion  therein. 

1.  The  matter  to  be  supplied  within  in  said  township,  which  colt  went  on 
[  ]  will  not  be  found  in  the  reported  the  track  of  said  railroad,  and  was 
case.  there  killed  through  the  negligence  of 

2.  Precedent.  —  In  Talbot  v.  Minne-  said  company,  and  because  said  track 
apolis,  etc.,  R.  Co.,  82  Mich.  66,  the  was  not  fenced,  to  the  damage  of  said 
plaintiff's  declaration  was  as  follows,  plaintiff  <7«^ /^ww^/r^^ dollars,  and  there- 
to wit:  fore  he  brings  suit." 

"  Plaintiff     present,     and     declares  It  was  held  that  this  declaration  set 

orally    against     the     defendant     that,  out  a  cause  of  action  and  was  as  full 

whereas,  the  defendant  is  a  corporation  as   is  usual  or  necessary  in  a  justice's 

owning     and     operating     a     railroad  court. 

through  the  township  of  .Srwfif,  county  For  other  forms  see  the  title  Cattle 

of  Chippewa,  and  have  been  so  operat-  and  Domestic  Animals,  vol.  4,  p.  376. 

ing  a  railroad  for  over  a  year  last  past;  3.  The  defendant,  in  his  answer,  ad- 

that    said    company   have   not   fenced  mitted  the  allegations  contained  in  the 

said    road   at  any  place   through   said  first   and    second    paragraphs   of  this 

township;    that    on    the    tSth    day    of  complaint,  but  denied  those  set  forth  in 

September    last    the    plaintiff  was    the  the  third  and  fourth  paragraphs.     The 

owner  of  a  certain  horse  colt  of  great  jury  returned  a  verdict  in  favor  of  the 

value,  to  wit,  of  the  value  of  one  hurt-  plaintiff. 

dred  {100)  dollars,  which  was  lawfully  See,  generally,  supra,  note  i,  p.  4. 
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IV.  That  the  defendant,  by  its  agents  and  servants,  not  regarding 
its  duty  in  that  respect,  so  carelessly  and  negligently  ran  and 
managed  the  said  locomotive  and  cars,  that  the  same  ran  against  and 
over  said  cow  of  the  said  plaintiff,  and  killed  and  destroyed  the 
same,  to  the  damage  of  the  plaintiff  %30. 

Wherefore,  the  plaintiff  demands  judgment  against  the  defendant 
for  the  said  sum  of  %30,  and  costs  of  this  action. 

\{^Signatiire  and  verification  as  iti  Form  No.  5932.)^ 

Form  No.  14409. 

(Precedent  in  Hawker  v.  Baltimore,  etc.,  R.  Co.,  15  W.  Va.  629.)' 

[(Venue  and  title  of  court  as  in  Form  No.  6952."^ 

James  Hawker^  Jr.,  the  plaintiff  in  this  action,  complains  of  The 
Baltimore  arid  Ohio  Railroad  Company.,  defendant,  of  a  plea  of  trespass 
on  the  case,  for  that  the  said  defendant,  heretofore,  to-wit,  on  the 
day  of ,  1875,  at  the  county  aforesaid,  was  a  corpora- 
tion, and  owned  and  operated  a  certain  railroad  called  the  Baltimore 
and  Ohio  Railroad.,  running  from   the  city   of  IVheelitig  through  the 

county  aforesaid  in  the  city  of  Baltimore,  and  on  the  said day 

of ,  1875,  at  the  county  aforesaid,  the  said  defendant  negli- 
gently, carelessly  and  wrongfully  caused  a  train  of  cars  upon  its  said 
railroad  and  under  said  defendant's  control  to  be  propelled  and 
driven  with  great  force  in  and  upon  the  fat  cattle  of  the  plaintiff, 
whereby  three  of  said  fat  cattle  were  instantly  killed,  and  several 
others  were  greatly  bruised,  wounded  and  injured,  without  the  fault 
or  negligence  of  the  plaintiff,  and  solely  by  the  said  negligence  and 
carelessness  of  the  said  defendant  in  this,  that  the  said  defendant 
seeing  the  plaintiff's  said  fat  cattle  upon  its  said  railroad,  and  well 
knowing  that  said  cattle  were  upon  said  railroad  without  any  fault, 
negligence  or  carelessness  of  the  plaintiff,  the  said  defendant  reck- 
lessly, carelessly,  negligently  and  wrongfully  propelled  and  drove 
its  locomotive  engine  and  train  of  cars  upon  and  over  said  fat  cattle, 
and  [did]  not  sound  the  whistle  of  said  locomotive  nor  slack  the 
speed  of  said  train  of  cars,  nor  use  other  precaution  or  means  to 
prevent  the  injury  aforesaid,  but,  on  the  contrary,  the  said  defend- 
ant did  wantonly,  carelessly  and  negligently  commit  the  injury  and 
wrong  aforesaid,  in  manner  aforesaid,  by  reason  whereof  the  plaintiff 
says  he  is  greatly  injured  (said  three  cattle  which  were  then  and  there 
killed  as  aforesaid  being  of  the  value  of  %200.00,  and  the  said  seven 
cattle  injured  and  wounded  as  aforesaid  being  of  the  value  oi%275.00'), 
and  hath  lost  said  cattle,  and  is  damaged  to  the  extent  of  ^Jf75.00, 
and  therefore  brings  this  suit,  etc. 

[(^Signature  as  in  Form  No.  6952.  )]^ 

1.  The  matter  to  be  supplied  within  necessity  for  the  declaration  to  specify 
[  ]  will  not  be  found  in  the  reported  the  acts  of  omission  or  commission 
case.  which  constituted  the  negligence  of  the 

2.  A  demurrer  to  this  declaration  was  defendant,  which  was  the  basis  of  the 
overruled.     One  of  the   points    in  dis-  action. 

pute   decided  was  that   there   was   no        See,  generally,  supra,  note  i,  p.  4. 
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II.  DEMURRER.^ 
1.  In  General. 

Form  No.  1441  o. 
(Precedent  in  Jefferson  v.  Birmingham  R.,  etc.,  Co.,  116  Ala.  297.)' 

[(Commencing  as  in  Form  No.  1086.  y^ 

ist.  For  that  said  complaint  presents  no  cause  of  action  against 
this  defendant,  nor  does  either  of  said  counts  present  a  cause  of 
action  against  the  defendant. 

2d.  For  that  said  complaint  shows  no  duty  which  the  defendant 
owed  the  plaintiff,  nor  does  either  of  said  counts  show  any  such 
duty. 

3d.  For  that  said  complaint  shows  a  violation  of  no  duty  which 
the  defendant  owed  the  plaintiff,  nor  does  either  of  said  counts  show 
any  such  violation  of  duty, 

4th.  For  that  it  was  not  the  duty  of  defendant  to  guard  its  train 
or  cars  from  trespassers. 

5th.  For  that  the  complaint  and  each  and  every  count  thereof 
separately  and  severally  show  that  plaintiff  was  a  trespasser  upon 
defendant's  train  and  cars. 

6th.  For  that  it  does  not  appear  from  the  averments  of  either  of 
said  counts  that  the  defendant  was  guilty  of  negligence. 

7th.  For  that  it  does  not  appear  that  the  defendant  or  its  servants 
knew  that  the  plaintiff  was  on  the  car. 

8th.  For  that  it  does  not  appear  that  the  defendant  or  its  servants 
knew  that  the  plaintiff  was  in  a  dangerous  place  on  said  car. 

9th.  For  that  it  does  not  appear  that  the  defendant  or  its  ser- 
vants knew  that  the  plaintiff  was  unattended  by  an  attendant  or 
guardian. 

loth.  For  that  it  does  not  appear  that  the  conductor  had  invited 
the  plaintiff  to  get  on  the  car. 

nth.  For  that  it  does  not  appear  that  it  was  the  duty  of  the 
defendant  or  its  servants  to  know  that  the  plaintiff  was  on  the 
car  in  a  dangerous  place  and  unattended  by  an  attendant  or 
guardian. 

[(Signature  as  in  Form  No.  7086.')]^ 

1.  For  the  formal  parts  of  a  demurrer  erly  attended  or  guarded;  that  it 
in  a  particular  jurisdiction  consult  the  became  the  duty  of  the  defendant  to 
title  Demurrers,  vol.  6,  p.  294.  properly  tend  or  guard  said  cars,  but 

2.  This  demurrer  was  filed  to  a  com-  disregarding  said  duty,  defendant, 
plaint  of  several  counts,  which  alleged  through  its  servants  or  agents,  negli- 
in  substance  that  the  defendant  oper-  gently  failed  to  have  a  conductor  upon 
ated  certain  cars  along  a  certain  street  said  cars,  and  in  consequence  whereof 
at  a  low  rate  of  speed;  that  it  was  at-  the  plaintiff,  who  was  a  boy  under  the 
tractive  to  children  and  would  tend  age  of  seven  years,  to  wit,  of  the  age  of 
naturally  to  make  children  desire  to  five  years,  got  upon  one  of  said  cars 
get  upon  said  cars;  that  it  was  highly  and  was  seriously  injured.  The  de- 
dangerous  to  children  old   enough    to  murrer  was  sustained. 

get  upon  it  and  too  young  to  appreciate        3.  The  matter  to  be  supplied  within 
the  danger  unless  the  cars  were  prop-     []  will  not  be  found  in  the  reported  case. 
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2.  Negrligrence  Insufficiently  Allegfed.^ 

Form  No.  i  4  4  1 1  . 

(Precedent  in  Conley  v.  Richmond,  etc.,  R.  Co.,  109  N.  Car.  693.)* 

[{^Commencing  as  in  Form  No.  7112.y\^ 

That  the  negligence  complained  of  is  not  sufficiently  and  legally^ 
set  out. 

[Wherefore  defendant  prays  {concluding  as  in  Form  No.  7112).Y 

III.  ANSWER  OR  PLEA.* 
1.  General  Denial  Except  as  to  Incorporation.^ 


1.  Defect  Beached  by  Motion.  —  In 
Allen  V.  Carolina  Cent.  R.  Co.,  120  N. 
Car.  548,  it  was  held  that  failure  to 
sufficiently  set  out  negligence  should 
be  taken  advantage  of  by  motion  and 
not  by  demurrer.  The  case  of  Conley 
V.  Richmond  R.  Co.  (infra.  Form  No. 
14411)  was  not  referred  to.  Whether  or 
not  a  demurrer  or  a  motion  is  the 
proper  mode  of  proceeding  in  North 
Carolina,  the  above  form  is  good  where- 
ever  a  demurrer  is  allowed. 

See  also,  to  the  effect  that  where  the 
allegation  of  negligence  is  not  suffi- 
ciently specific  it  should  be  taken  ad- 
vantage of  by  motion  to  make  more 
specific.  Coal  Blufif  Min.  Co.  v.  Watts, 
6  Ind.  App.  347;  Louisville,  etc.,  R.  Co. 
V.  Berkey,  136  Ind.  i8r;  Mississinewa 
Min.  Co.  V.  Patton,  129  Ind.  472;  Ohio, 
etc.,  R.  Co.  V.  Walker,  113  Ind.  196; 
Rushville  v.  Adams,  107  Ind.  475;  Cin- 
cinnati, etc.,  R.  Co.  V.  Gaines,  104  Ind. 
526;  Cleveland,  etc.,  R.  Co.  v.  Wynant, 
100  Ind.  160;  Evansville  v.  Worthington, 
97  Ind.  282;  Ohio,  etc.,  R.  Co.  v.  Col- 
larn,  73  Ind.  261;  Atchison,  etc.,  R.  Co. 
V.  O'Neill,  49  Kan.  367;  Culp  v.  Atchi- 
son, etc.,  R.  Co..  17  Kan.  475;  Stevens 
V.  Walpole,  76  Mo.  App.  213;  Omaha, 
etc.,  R.  Co.  V.  Crow,  54  Neb.  747;  Wild 
V.  Oregon  Short  Line,  etc.,  R.  Co.,  21 
Oregon  159. 

2.  This  demurrer  was  sustained  in 
the  supreme  court  as  sufficient,  on  the 
ground  that  "  the  defendant  is  not  re- 
quired to  state  in  terms  what  the  com- 
plaint ought  to  have  set  out,  because 
the  trouble  that  it  has  encountered  in 
preparing  the  defense  grows  out  of  the 
want  of  the  information  necessary  to 
enable  the  company  to  do  so.  If  it 
cannot  state  in  detail  how  the  negli- 
gence might  have  been  declared,  it  is 
sufficient  for  it  to  indicate  that  the  de- 


fects consisted  in  the  failure  to  allege 
what,  in  law,  constituted  negligence. 
If  it  had  simply  demurred  for  that  the 
statement  of  the  cause  of  action  was 
defective,  without  the  more  specific 
ground  that  the  defect  consisted  in  the 
failure  to  set  out  the  negligence  com- 
plained of,  we  concede  that  the  de- 
murrer would  not  have  been  sufficiently 
specific." 

See  supra,  note  r. 

3.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found 
in  the  reported  case. 

4.  For  the  formal  parts  of  an  answer 
or  plea  in  a  particular  jurisdiction  see 
the  titles  Answers  in  Code  Pleading, 
vol.  I,  p.  799;  Pleas. 

5.  General  Denial  —  Every  Issue  Need 
Not  be  Proved.  —  In  Winey  v.  Chicago, 
etc.,  R.  Co.,  92  Iowa  622,  the  plaintiff's 
petition  was  in  two  counts.  In  the 
first  he  sought  to  recover  for  damages 
done  to  his  wagon,  which  he  alleged 
was  struck  and  injured  at  a  highway 
crossing  on  defendant's  line  of  road, 
through  the  negligence  of  defendant, 
and  in  the  second  for  injuries  done  to 
his  person,  loss  of  time,  etc.,  by  reason 
of  the  collision.  The  answer  of  the 
defendant  was  a  general  denial.  It 
was  held  that  it  was  error  for  the  court 
to  instruct  the  jury  that  the  general  de- 
nial put  upon  plaintiff  the  burden  of 
establishing  all  the  allegations  con- 
tained in  plaintiff's  petition  except  the 
corporate  character  of  the  defendant, 
as  plaintiff  was  entitled  to  recover  upon 
proof  that  his  person  was  injured, 
though  he  failed  to  prove  damage  to 
his  wagon. 

Negligence  of  Defendant.  —  Where  the 
complaint  avers  the  negligence  of  de- 
fendant, he  may  show  under  a  general 
denial    that  there   was  no  negligence. 
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Form  No.  1 4  4  i  2  . 
(Precedent  in  Hudson  v.  Wabash  Western  R.  Co.,  loi  Mo.  19.)' 

\{^Title  of  court  and  cause  as  in  Form  No.  GSJ/.G.^Y' 

Now  comes  the  defendant  in  the  above-entitled  cause,  by  its  attor- 
laeys,  and,  for  answer  to  the  petition  of  plaintiff  therein  filed,  admits 
that  it  is,  and  was  on  the  eighth  day  of  N'ovember,  jS87,  a  corporation 
engaged  in  operating  cars  and  locomotives  propelled  by  steam  power 
in  the  city  of  St.  Louis  and  state  of  Missouri,  and  as  such  corporation 
was  duly  incorporated  under  the  laws  of  the  state  of  Missouri. 
Defendant  denies  each  and  every  other  allegation  contained  and  set 
forth  m  plaintiff's  said  petition.  Wherefore,  having  fully  answered, 
•defendant  prays  to  be  discharged  with  its  costs. 

[(^Signature  as  in  Form  No.  Q8Jf.6.  )]2 


2.  Satisfaction  and  Dischargfe  of  Claim. 

a.  By  Sole  Defendant. 

Form  No.  i  4  4  i  3 . 

(Precedent  in  O'Riley  v,  Wilson,  4  Oregon  97.)* 


Stevens  v.  Lafayette,  etc..  Gravel  Road 
Co.,  99  Ind.  392.  And  he  may  do  it  by 
showing  affirmatively  what  acts  of  pru- 
dence and  caution  he  employed.  Ken- 
dig  V.  Overhulser,  58  Iowa  195. 

Negligence  of  Plaintiff.  —  In  the  fol- 
lowing cases  it  was  held  that  evidence 
of  contributory  negligence  was  admis- 
sible under  the  general  issue  or  general 
denial.  Government  St.  R.  Co.  v. 
Hanlon,  53  Ala.  70;  Indianapolis,  etc., 
R.  Co.  V.  Evans,  88  111.  63;  Evansville, 
etc.,  R.  Co.  V.  Hiatt,  17  Ind.  102;  Ply- 
mouth V.  Fields,  125  Ind.  323;  Hocum 
V.  Weitherick,  22  Minn.  152;  St.  An- 
thony Falls  Water-Power  Co.  v.  East- 
man, 20  Minn.  277;  New  Haven,  etc., 
Co.  V.  Quintard,  (N.  Y.  Super.  Ct. 
Gen.  T.)  6  Abb.  Pr.  N.  S.  (N.  Y.)  128; 
Brown  v.  Elliott,  4  Daly  (N.  Y.)  329; 
MacDonell  v.  BufTum,  (Supreme  Ct. 
Gen.  T.)  31  How.  Pr.  (N.  Y.)  154; 
Texas,  etc.,  R.  Co.  v.  Pollard,  2  Tex. 
App.  Civ.  Cas.,  ^  483;  Cunningham  v. 
Lyness,  22  Wis.  245.  But  see  contra 
Willis  V.  Perry,  92  Iowa  297;  Taylor  v. 
Missouri  Pac.  R.  Co.,  26  Mo.  App.  336; 
Schlereth  v.  Missouri  Pac.  R.  Co.,  96 
Mo.  509,  which  hold  that  contributory 
negligence  of  the  plaintiff  must  be 
pleaded  in  order  to  be  available  as  a 
defense. 

It  should  be  noted,  however,  that,  in 
Iowa  and  Missouri,  contributory  negli- 
gence is  defensive  matter,  whereas 
in  other  states,  which  hold  that  con- 
tributory negligence  is  admissible  un- 


der general  denial,  plaintiff  must 
affirmatively  show  that  he  was  in  the 
exercise  of  due  care;  as,  for  example,  in 
Indianapolis,  etc.,  R.  Co.  v.  Evans,  88 
111.  63,  where  the  court  says:  "To  re- 
cover for  injuries  alleged  to  have  been 
caused  by  the  negligence  of  defendant, 
it  is  necessary  that  plaintiff  shall  allege 
in  the  declaration,  and  prove  on  the 
trial,  that  plaintiff  was  exercising  due 
care.  The  plea  of  not  guilty  puts  this 
allegation  in  issue,  and  the  burden  of 
proving  due  care  on  the  part  of  plain- 
tiff rests  upon  the  plaintiff." 

See  further,  on  the  subject  of  con- 
tributory   negligence,    infra,    note    3, 

foined  with  Contributory  Negligence.  — 
The  pleas  of  general  denial  of  any  neg- 
ligence on  the  part  of  defendant,  and 
contributory  negligence  on  the  part  of 
plaintiff,  are  not  inconsistent,  and  de- 
fendant need  not  elect  but  may  rely  on 
both.  Wright  v.  Cincinnati,  etc.,  R. 
Co.,  94  Ky.  114.  Although  contribu- 
tory negligence — negligence  on  the 
part  of  the  plaintiff  —  necessarily  im- 
plies negligence  on  the  part  of  the  de- 
fendant and  is  a  defense  in  confession 
and  avoidance.  Watkinds  v.  Southern 
Pac.  R.  Co.,  38  Fed.  Rep.  711;  Ken- 
tucky Cent.  R.  Co.  v.  Thomas,  79  Ky. 
160. 

1.  See,  generally,  supra,  note  5,  p.  76. 

2.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 

3.  This  answer  was  filed  in  an  action 
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\{^Title  of  court  and  cause  as  in  Form  No.  9536. )\^ 

Defendant,  for  further  answer,  avers  that  after  the  committing  and 
happening  of  the  alleged  and  supposed  grievances  and  acts  in  the 
complaint  mentioned,  and  before  this  action,  to  wit,  on  the  said 
twentieth  day  of  September,  iB69,  the  defendant  delivered  to  the  plain- 
tiff seventy-five  dollars  in  coin,  and  paid  the  surgeon's  bill  for  attend- 
ance upon  the  said  Mary  G Riley;  and  in  consideration  of  such 
payment  to  the  surgeon,  the  plaintiffs  accepted  and  received  the  sum 
of  seventy-five  dollars  aforesaid,  in  full  satisfaction  and  discharge  of 
the  damages  or  liabilities  in  the  complaint  mentioned,  and  of  all  the 
damages  by  the  plaintiffs  sustained  by  reason  of  the  matters  and 
things  therein  alleged. 

[{Signature  as  in  Form  No.  95S6.')Y- 

b.  By  Co-defendant. 

Form  No.  i  4  4  i  4 . 
^Precedent  in  Urton  v.  Price,  57  Cal.  271.)* 

[(^Commencifig  as  in  Form  No.  8088. yy- 

That,  after  committing  the  supposed  grievances  alleged  in  said 
complaint,  and  after  the  commencement  of  this  action,  to  wit,  on  the 
12th  day  oi  April,  iS76,  the  defendant,  the  Mechanics'  Institute,  deliv- 
ered to  the  plaintiff,  and  the  plaintiff  accepted  and  received  from  the 
defendant,  the  Mechanics'  Institute,  the  sum  of  five  hundred  dollars, 
gold  coin  of  the  United  States,  in  full  satisfaction  and  discharge  of 
the  damages  and  cause  of  action  alleged  in  said  complaint. 

[(^Signature  and  verification  as  in  Form  No.  8088.)]^ 

3.  Setting^  Up  Contributory  Neglig-ence.^ 

brought  by  a  husband  and  wife  to  re-  amended  complaint  andlater  the  plain- 
cover  damages  accruing  to  the  plaintiff,  tiff  filed  astipulation  and  direction  as 
MaryO'Riley,  from  the  falling  of  certain  follows:  "  The  above  entitled  case  has 
seats  erected  by  the  defendant  at  his  been  settled  and  is  hereby  discontinued 
circus,  whereby  the  said  plaintiff  was  and  dismissed  as  to  the  Mechanics'  In- 
injured.  No  objection  to  its  form  was  stitute  of  the  city  of  San  Fi-ancisco;  and 
made.  The  replication  is  set  out  infra,  the  clerk  of  said  court  is  hereby  directed 
Form  No.  14422.  to  enter  a  dismissal  thereof  of  record." 

1.  The  matter  to  be  supplied  within  This  was  followed  by  a  judgment  dis- 
[  ]  will  not  be  found  in  the  reported  missing  the  action  as  against  the  Me- 
case.  chanics'  Institute.     The  next  day  this 

2.  This  was  an  amended  answer  amended  answer  was  filed.  It  was 
filed  by  the  defendant  Price  in  an  ac-  held  by  the  court  that  it  constituted  a 
tion  brought  to  recover  damages  re-  defense,  on  the  ground  that  the  trans- 
ceived  by  plaintiff  by  reason  of  the  action  between  the  plaintiff  and  the 
negligent  manner  in  which  defendant  Mechanics'  Institute  resulted  in  com- 
conducted  an  experiment  in  chemistry,  plete  satisfaction  for  the  injury. 

in  the  course  of  a  public  lecture  at  3.  Contributory  Negligence  Matter  of 
which  plaintiff  was  lawfully  present.  Defense. —  In  the  following  states  con- 
After  defendant  Price  had  answered,  tributory  negligence  of  the  plaintiff  is 
plaintiff  amended  his  complaint  by  defensive  matter,  unless  the  plaintiff's 
making  the  Mechanics'  Institute  a  complaint,  declaration  or  petition  shows 
party  defendant.  Price  and  the  Me-  affirmatively  that  he  was  guilty  of  neg- 
chanics'      Institute       answered       the  ligence  which  contributed  to  the  injury: 
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Alabama.  —  Mobile,  etc.,  R.  Co.  v. 
Crenshaw,  65  Ala.  566;  Savannah,  etc., 
R.  Co.  V.  Shearer,  58  Ala.  672;  Holt  v. 
Whatley,  51  Ala.  569. 

Arizona.  —  Lopez  v.  Central  Arizona 
Min.  Co.,  I  Ariz.  464. 

California,  —  Nagle  v.  California 
Southern  R.  Co.,  88  Cal.  86;  McQuilken 
V.  Central  Pac.  R.  Co.,  50  Cal.  7,  64 
Cal.  463;  Boyd  w.  Oddous,  97  Cal.  510; 
Magee  v.  North  Pac,  Coast  R.  Co.,  78 
Cal.  430;  Yik  Hon  v.  Spring  Valley 
Water  Works,  65  Cal.  619;  Robinson  v. 
Western  Pac.  R.  Co.,  48  Cal.  409;  Mac- 
Dougall  V.  Central  R.  Co.,  63  Cal.  431; 
House  V.  Meyer,  100  Cal.  592. 

Colorado.  —  Kansas  Pac.  R.  Co.  v. 
Twombly,  3  Colo.  125;  Denver  v. 
Dunsmore,  7  Colo.  328.  But  in  Denver, 
etc.,  R.  Co.  V.  Smock,  23  Colo.  456,  it 
was  held  that  while  the  defense  of 
contributory  negligence  must  be  es- 
tablished by  preponderance  of  the  evi- 
dence, it  does  not  for  this  reason 
necessarily  follow  that  it  must  be  spe- 
cially pleaded  in  the  answer.  It  is  suf- 
ficient in  this  respect  if  the  pleadings 
taken  together  raise  this  issue. 

District  of  Columbia.  —  Baltimore, 
etc.,  R.  Co.  V.  Carrington,  3  App.  Cas. 
(D.  C.)  101;  Hines  v.  Ceorgetown  Gas 
Co.,  3  App.  Cas.  (D.C.)369;  Greenwell 
V.  Washington  Market  Co.,  21  D.  C. 
298. 

Florida.  —  Louisville,  etc.,  R.  Co.  v. 
Yniestra,  21  Fla.  700. 

Georgia. —  Augusta  v.  Hudson,  88  Ga. 

599- 

Idaho.  —  Hopkins  v.  Utah  Northern 
R.  Co.,  2  Idaho  277. 

Kansas.  —  Kansas  City,  etc.,  R.  Co. 
V.  Phillibert,  25  Kan.  582;  Missouri 
Pac.    R.    Co.    V.    McCally,    41    Kan. 

639- 

Kentucky.  —  Owensboro,  etc.,  R.  Co. 
V.  Taylor,  9  Ky.  L.  Rep.  439;  Paducah, 
etc.,  R.  Co.  V.  Hoehl,  12  Bush  (Ky.) 
41;  Louisville,  etc..  Canal  Co.  v.  Mur- 
phy, 9  Bush  (Ky.)  522;  Cahill  v.  Cin- 
cinnati, etc.,  R.  Co.,  92  Ky.  345;  Ken- 
tucky Cent.  R.  Co.  v.  Thomas,  79  Ky. 
160;  Favre  v.  Louisville,  etc.  R.  Co., 
91  Ky.  541. 

Maryland.  —  State  v.  Baltimore,  etc., 
R.  Co.,  58  Md.  221. 

Minnesota.  —  Rolseth  v.  Smith,  38 
Minn.  14;  Whittier  v.  Chicago,  etc.,  R. 
Co.,  24  Minn.  394;  Lydecker  v.  St.  Paul 
City  R.  Co.,  61  Minn.  414;  Wilson  v. 
Northern  Pac.  R.  Co.,  26  Minn.  278; 
Hocum  V.  Weitherick,  22  Minn.  152; 
Parson  v.  Lyman,  71  Minn.  34;  Thomp- 


son V.  Great  Northern  R.  Co.,  70 Minn. 
219. 

Mississippi.  —  Hickman  v.  Kansas 
City,  etc.,  R.  Co.,  66  Miss.  154;  Meyet 
V.  King,  72  Miss,  i;  McMurtry  v. 
Louisville,  etc.,    R.   Co.,  67  Miss.  601. 

Missouri.  —  Schmidt  v.  St.  Louis  R. 
Co.,  149  Mo.  269;  Hughes  v.  Chicago, 
etc.,  R.  Co.,  127  Mo.  447;  Young  v. 
Shickle,  etc.,  Iron  Co.,  103  Mo.  324; 
Thorpe  v.  Missouri  Pac.  R.  Co.,  89  Mo. 
650;  Donovan  v.  Hannibal,  etc.,  R.  Co., 
89  Mo.  147;  St.  Clair  v.  Missouri  Pac. 
R.  Co.,  29  Mo.  App.  76;  Crumpley  v. 
Hannibal,  etc.,  R.  Co.  iii  Mo.  152; 
Schultze  V.  Missouri  Pac.  R.  Co..  32 
Mo.  App.  438;  Dolan  v.  Moberly,  17 
Mo.  App.  436;  Hudson  v.  Wabash,  etc., 
R.  Co.,  32  Mo.  App.  667;  LeMay  v. 
Missouri  Pac.  R.  Co.,  105  Mo.  361; 
Churchman  v.  Kansas  City,  49  Mo. 
App.  366;  Thompson  v.  North  Missouri 
R.  Co.,  51  Mo.  190;  Loyd  v.  Hannibal, 
etc.,  R.  Co.,  53  Mo.  509;  Petty  v.  Han- 
nibal, etc.,  R.  Co.,  88  Mo.  306;  O'Con- 
nor V.  Missouri  Pac.  R.  Co. ,  94  Mo.  1 50; 
Parsons  v.  Missouri  Pac.  R.  Co.,  94 
Mo.  286;  Stone  v.  Hunt,  94  Mo.  475; 
Milburn  v.  Kansas  City,  etc.,  R.  Co., 
86  Mo.  104;  Keitel  v.  St.  Louis  Cable, 
etc.,  R.  Co.,  28  Mo  App.  657;  Brown  v. 
Hannibal,  etc.,  R.  Co.,  31  Mo.  App.  661; 
Florida  v.  Pullman  Palace  Car  Co.,  37 
Mo.  App.  598;  Buesching  v.  St.  Louis 
Gaslight  Co.,  73  Mo.  219;  Warren  w.  Mer- 
chants Exch.,  52  Mo.  App.  157;  Warm- 
ington  V.  Atchison,  etc.,  R.  Co.,  46  Mo. 
App.  159;  Fell  V.  Rich  Hill  Coal  Min. 
Co.,  23  Mo.  App.  216;  Mitchell  v.  Clin- 
ton, 99  Mo.  153;  Hall  V.  St.  Joseph 
Water  Co.,  48  Mo.  App.  356. 

Montana.  —  Prosser  v.  Montana  Cent. 
R.  Co.,  17  Mont.  372;  Nelson  v.  Helena, 
16  Mont.  21;  Wall  v.  Helena  St.  R.  Co., 
12  Mont.  44;  Higley  v.  Gilmer,  3  Mont. 
90. 

Nebraska.  —  Lincoln  v.  Walker,  18 
Neb.  244.  See  also:  Omaha  v.  Ayer, 
32  Neb.  375;  Oberfelder  v.  Doran,  26 
Neb.  118;  Chicago,  etc.,  R.  Co.  v.  Put- 
nam, 45  Neb.  440;  Anderson  v.  Chicago, 
etc.,  R.  Co.,  35  Neb.  95;  Union  Stock 
Yards  Co.  v.  Conoyer,  41  Neb.  617; 
Omaha  St.  R.  Co.  v.  Martin,  48  Neb.  65. 

North  Carolina. — Cawfield  v.  Ashe- 
ville  St.  R.  Co.,  Ill  N.  Car.  597;  Jor- 
dan V.  Asheville,  112  N.  Car.  743; 
Clark's  Code  Civ.  Proc.  (1891),  §  243, 
subs.  2. 

North  Dakota.  —  Gram  v.  Northern 
Pac.  R.  Co.,  I  N.  Dak.  252. 

Ohio.  —  Street  R.   Co.  v.  Nolthenins, 
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40  Ohio  St.  376;  Baltimore,  etc.,  R.  Co. 
V.  Whitacre,  35  Ohio  St.  627;  Robison 
V.  Gary,  28  Ohio  St.  241. 

Oregon. — Grant  v.  Baker,  12  Oregon 
329;  Walsh  V.  Oregon  R.,  etc.,  Co.,  ro 
Oregon  250. 

Pennsylvania.  —  Bradwell  v.  Pitts- 
burgh, etc.,  R.  Co.,  139  Pa.  St.  404; 
Baker  v.  Westmoreland,  etc..  Natural 
Gas  Co.,  157  Pa.  St.  593;  Pennsylvania 
Canal  Co.  v.  Bentley,  66  Pa.  St.  30; 
Beatty  v.  Gilmore,  16  Pa.  St.  463;  Erie 
City  V.  Schwingle,  22  Pa.  St.  384;  Bush 
V.  Johnston,  23  Pa.  St.  209. 

South  Carolina.  —  Darwin  v.  Char- 
lotte, etc.,  R.  Co..  23  S.  Car.  531;  Ka- 
rainitsky  v.  Northeastern  R.  Co.,  25  S. 
Car.  53;  Carter  v.  Oliver  Oil  Co.,  34 
S.  Car.  211;  Carter  v.  Columbia,  etc., 
R.  Co.,  19  S.  Car.  20;  Crouch  v.  Charles- 
ton, etc.,  R.  Co.,  21  S.  Car.  495;  Whaley 
V.  Bartlett,  42  S.  Car.  454. 

South  Dakota.  —  Smith  v.  Chicago, 
etc.,  R.  Co.,  4  S.  Dak.  71;  Sanders  v. 
Reister,  I  Dak.  145;  Mares  z/.  Northern 
Pac.  R.  Co.,  3  Dak.  336. 

Tennessee.  —  Stewart  z/.  Nashville,  96 
Tenn.  50. 

Texas.  —  Dallas,  etc.,  R.  Co.  v. 
Spicker,  61  Tex.  427;  Texas  Cent.  R. 
Co.  V.  Stuart,  i  Tex.  Civ.  App.  642; 
Ball  V.  El  Paso,  5  Tex.  Civ.  App.  221; 
Gulf,  etc.,  R.  Co.  V.  Redeker,  67  Tex. 
181;  San  Antonio,  etc.,  R.  Co.  v.  Ben- 
nett, 76  Tex.  151;  Brown  v.  Sullivan, 
71  Tex.  470;  Texas,  etc.,  R.  Co.  v. 
Murphy,  46  Tex.  356;  Missouri  Pac.  R. 
Co.  V.  Foreman,  73  Tex.  311. 

Utah.  —  Clark  v.  Oregon  Short  Line 
R.  Co.,  (Utah  1899)  59  Pac.  Rep.  92; 
Bowers  v.  Union  Pac.  R.  Co.,  4  Utah 
215;  Reddon  v.  Union  Pac.  R.  Co.,  5 
Utah  344;  Andreson  v.  Ogden  Union 
R.,  etc.,  Co.,  8  Utah  128;  Bunnell  v. 
Rio  Grande  Western  R.  Co.,   13  Utah 

314- 

Virginia.  —  Richmond  Granite  Co. 
V.  Bailey,  92  Va.  554;  Norfolk,  etc.,  R. 
Co.  V.  Oilman,  88  Va.  239;  Kimball  v. 
Friend,  95  Va.  125. 

Washington.  —  Spurrier  v.  Front  St. 
Cable  R.  Co.,  3  Wash.  659.  See  also 
Northern  Pac.  R.  Co.  v.  Hess,  2  Wash. 
383;  Northern  Pac.  R.  Co.  v.  O'Brien, 
I  Wash.  599. 

West  Virginia.  —  Comer  v.  Consoli- 
dated Coal,  etc.,  Co.,  34  W.  Va.  533; 
Snyder  v.  Pittsburgh,  etc.,  R.  Co.,  11 
W.  Va.  14;  Sheff  v.  Huntington,  16  W. 
Va.  307. 

Wisconsin. — McNamara  v.  Clinton- 
ville,   62  Wis.   207;  Kelly  v.  Chicago, 


etc.,  R.  Co.,  60  Wis.  480;  Randall  *. 
Northwestern  Tel.  Co.,  54  Wis.  140. 

United  States. — Crew  v.  St.  Louis, 
etc.,  R.  Co.,  20  Fed.  Rep.  87;  Secord  v. 
St.  Paul,  etc.,  R.  Co.,  18  Fed.  Rep.  221; 
Conroy  v.  Oregon  Constr.  Co.,  23  Fed. 
Rep.  71;  Inland,  etc.,  Coasting  Co.  v. 
Tolson,  139  U.  S.  551;  Hough  v.  Texas, 
etc.,  R.  Co.,  100  U.  S.  213;  Indianapo- 
lis, etc.,  R.  Co.  V.  Horst,  93  U.  S.  291; 
Washington,  etc.,  R.  Co-  v.  Gladmon, 
15  Wall.  (U.  S.)40i. 

But  if  the  averments  in  plaintiff's  pe- 
tition show  prima  facie  that  he  was 
negligent,  the  petition  must  negative 
such  negligence.  Gulf,  etc.,  R.  Co.  v. 
Redeker,  67  Tex.  181.  Or  it  is  demur- 
rable. Man  V.  Morse,  3  Colo.  App. 
359;  Clark  V.  Chicago,  etc.,  R.  Co..  28 
Minn.  69. 

In  Meyer  v.  King,  72  Miss,  i,  which 
was  a  suit  brought  by  a  father  to  re- 
cover damages  for  the  loss  of  services 
of  his  minor  son,  resulting  from  his 
death  by  reason  of  the  negligence  of  a 
druggist  in  selling  to  him  chloroform, 
the  minor  was  described  as  "of  tender 
years,  who  was  at  this  said  time  (the 
time  of  sale)  employed  as  a  clerk  in  a 
grocery  store,  and  was  earning  for  such 
service  a  reasonable  and  substantial 
compensation."  It  was  held  that  the 
declaration  showed  that  he  was  capable 
of  contributory  negligence.  And  where 
it  does  not  appear  on  the  face  of  the 
complaint,  but  does  appear  in  evidence, 
that  plaintiff  contributed  to  the  injury, 
the  defendant  is  entitled  to  nonsuit. 
Brennan  v.  Front  St.  Cable  R.  Co.,  8 
Wash.  363. 

Effect  if  Plaintiff  Unnecessarily  Pleads 
Due  Care. —  If  the  complaint  contain 
an  allegation  that  the  plaintiff  is  with- 
out any  fault  or  negligence,  it  need  not 
be  proved.  Denver,  etc.,  R.  Co.  v. 
Ryan,  17  Colo.  98. 

In  Hudson  z/. Wabash  Western  R.  Co., 
101  Mo.  13,  32  Mo.  App.  667,  the  peti- 
tion alleged  "  that  by  the  said  negligent 
acts,  and  without  any  fault  on  his  part, 
he  [plaintiff]  was  then  and  there  caught 
between  two  of  said  cars,"  etc.  The 
answer  denied  this  averment.  It  was 
held  that  the  defendant,  by  merely 
answering  the  allegations  in  the  plain- 
tiff's petition,  could  try  only  such  ques- 
tions of  fact  as  are  necessary  to  sustain 
the  plaintiff's  case;  that  contributory 
negligence  was  for  the  defense;  and 
therefore  that  the  above  allegation  did 
not  relieve  defendant  from  setting  up 
such  defense  in  his  answer. 
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a.  General  Allegation.' 

(1)  Where  Plaintiff  was  Injured. 

Form  No.  i  4  4  1 5  . 
(Precedent  in  Alabama  Great  Southern  R.  Co.  v.  Davis,  iig  Ala.  579.)' 
\(^Title  of  court  and  cause  as  in  Form  No.  10798.)]^  *  *  ** 
2.  And  for  further  plea  on  their  behalf  defendant  says  that  the 
injuries  complained  of  are  the  proximate  result  of  plaintiff's  contribu- 
tory negligence. 

[(Signature  as  in  Form  No.  10198.)'^ 

Form  No.  i  4  4  i  6 . 

(Precedent  in  Missouri,  etc.,  R.  Co.  v.  Long,  27  Kan.  687.)* 

[(7/V/(?  of  court  and  cause  as  in  Form  No.  9537. y\^ 

And  for  a  third  and  further  answer  to  the  petition  of  the  said 
plaintiff,  the  defendant  says,  she  ought  not  to  have  or  maintain  her 
said  action  herein,  because  the  said  Marianna  Long,  plaintiff,  was 
herself  guilty  of  carelessness  and  negligence  directly  contributing  to 
her  own  injuries.  And  having  fully  answered,  the  defendant  asks  to 
be  hence  discharged  with  its  costs. 

[{Signature  as  in  Form  No.  9537. )Y 


Before  Justice  of  Peace.  —  In  an  action 
before  a  justice  of  the  peace,  no  written 
plea  is  necessary,  and  contributory 
negligence  may  therefore  be  shown  by 
defendant,  although  not  pleaded.  Glen- 
ville  V.  St.  Louis  R.  Co.,  51  Mo.  App. 
629. 

Plaintiff  a  Child.  —  In  Westbrook  v. 
Mobile,  etc.,  R.  Co.,  66  Miss.  560,  it  was 
held  that  where  an  action  was  brought 
by  a  minor  four  or  five  years  of  age, 
he  was  not  to  be  charged  as  matter  of 
law  with  contributory  negligence  be- 
cause he  did  not  exercise  reasonable 
care  to  avoid  an  injury,  but  if  he  was 
of  exceptional  maturity  and  capacity 
for  one  of  his  age,  or  capable  of  taking 
care  of  himself  under  the  circumstances, 
these  facts  were  to  be  pleaded,  or  notice 
given  of  them  under  the  general  issue 
according  to  the  statute. 

See  also  Pratt  Coal,  etc.,  Co.  v.  Braw- 
ley.  83  Ala.  371. 

1.  General  Allegation  Sufficient.  —  In 
Chesapeake,  etc.,  R,  Co.  v.  Smith,  loi 
Ky.  104,  the  defense  was  that  the  plain- 
tiff Smith  "  on  the  occasion  in  question, 
was  guilty  of  negligence  on  his  part, 
and  that  such  negligence  contributed 
to  the  injury  complained  of  by  him, 
and  that  but  for  such  negligence  on  his 
part  the  injury  would  not  have  hap- 
pened." This  was  held,  on  motion,  to 
be  sufficient,  on  the  ground  that  the 
general  practice  in  that  state  seems  to 
have  been  to  allow  the  plea  of  con- 
13  E.  of  F.  P.— 6. 


tributory  negligence  in  the  general 
form  in  which  it  was  relied  on  in  the 
plea.  And  where  a  plea  of  contribu- 
tory negligence  does  not  specify  what 
particular  negligence  of  the  plaintiff  is 
relied  upon,  the  defendant  may  make 
any  defense  of  contributory  negligence 
which  his  evidence  might  establish. 
Alabama  Great  Southern  R.  Co.  v. 
Davis,  119  Ala   572. 

But  see,  to  the  effect  that  the  facts 
relied  on  to  support  contributory  neg- 
ligence must  be  alleged,  infra,  note  4, 
p.  82. 

2.  It  should  be  noted  that  no  objec- 
tion was  made  by  the  plaintiff  to  the 
generality  of  this  form.  In  several 
earlier  Alabama  cases  where  such  ob- 
jection was  made  the  court  held  that 
the  particular  facts  relied  on  to  support 
contributory  negligence  must  be  set  out. 

See,  generally,  j«//rrt,  note  i. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 

4.  The  first  paragraph  of  the  plea 
in  this  case  was  a  general  denial.  The 
court  held  that  the  second  paragraph 
here  set  out  "authorized  the  defend- 
ant to  make  any  defense  of  contribu- 
tory negligence  which  his  evidence 
might  establish,  and  evidence  of  any 
negligence  legally  contributory  was 
admissible  under  it." 

6.  No  question  arose  as  to  the  suffi- 
ciency of  the  form  of  this  answer. 
See,  generally,  supra,  note  i. 
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Form  No.  i  4  4  i  7 . 

(Precedent  in  Langan  v.  Atchison,  35  Kan.  321.)' 

[(7>V/<f  of  court  and  cause  as  in  Form  No.  9531.  y^ 

Second.  For  further  answer  to  the  petition  of  the  plaintiff  filed 
herein,  defendant  says:  That  if  plaintiff  received  any  damage  or 
injury  at  the  time  and  in  the  manner  or  of  the  character  alleged  in 
said  petition,  such  damage  and  injury  were  wholly  caused  and  occa- 
sioned by  his  own  gross  and  willful  fault,  and  without  any  negligence 
or  carelessness  on  the  part  of  the  defendant  or  any  of  its  agents^ 
servants,  officers  or  employes. 

[(^Signature  as  in  Form  No.  9637.  y]^ 

(2)  Where  Plaintiff's  Child  was  Injured. 

Form  No.  1 4  4  i  8 . 

(Precedent  in  Texas,  etc.,  R.  Co.  v.  Morin,  66  Tex.  134.)* 

[(^Commencing  as  in  Form  No.  9659y\^  that  if  plaintiff's  son  was 
injured  by  defendant's  train  of  cars,  the  same  resulted  from  the  neg- 
ligence of  plaintiff  and  his  wife  in  allowing  their  son  to  be  on  defend- 
ant's railroad  track. 

[Jeremiah  Mason,  Attorney  for  defendant.  ]2 

b.  Special  Allegation.^ 
(1)  In  Coming  in  Contact  with  Electric  Wire. 

Form  No.  144  i  9. 

(Precedent  in  McLaughlin  v.  Louisville  Electric  Light  Co.,  100  Ky.  176.)* 

[(  Title  of  court  and  cause  as  in  Form  No.  1106Jf.y\^ 
Further  answering  this  defendant  says  that  the  injuries  received 
by  the  plaintiff,  and  set  forth  in  the  petition,  were  received  wholly 
and  entirely  because  of  his  want  of  proper  care  and  caution  in  look- 
ing out  for  his  own  safety,  and  by  reason  of  his  carelessness  in 
coming  in  contact  with  an  electric  light  wire  which  he  knew,  or  by 

1.  No  objection  was  made  to  the  negligent  and  careless  acts  and  con- 
form of  this  answer.  duct,  and  want  of  proper  care  and  pru- 

See,  generally,   supra,  note  i,  p.  8i.  dence,  directly  contributing  to  produce 

2.  The  matter  enclosed  by  and  to  be  same."  This  was  on  the  ground  that 
supplied  within  []  will  not  be  found  in  it  is  necessary  to  state  the  particular 
the  reported  case.  facts  constituting  such  negligence. 

3.  No  objection  was  made  to  the  form  See  also  Tennessee  Coal,  etc.,  Co. 
of  this  answer.  v.     Herndon,     lOO   Ala.    451;   Johnson 

See,  generally,  supra,  note  i,  p.  81.       v.    Louisville,    etc.,    R.    Co.,    104    Ala. 

4.  Particular  Facts  Set  Out.  —  In  Har-     241. 

rison   v.  Missouri  Pac.  R.  Co.,  74  Mo.  5.  This  was  the  second  paragraph  of 

364,  it  was  held  not  error  to  strike  out  the  answer.     The  first  paragraph   sub- 

the  following  portion  of  an  answer,  viz.:  stantially  denied  all  the  averments  in 

"  And  for  other  and  further  answer  and  the  petition  which  showed  any  right  to 

defense   herein,    defendant   says,    that  recover.     The  petition  is  set  out  j«/rrt, 

any  damages  sustained  by  the  plaintiff  Form  No.  14355. 

in  this  case  were  the  result  of  his  own  See,  generally,  supra,  note  4. 

82  Volume  13. 


14419. 


NEGLIGENCE. 


14420. 


the  exercise  of  ordinary  care  for  his  own  safety  could  have  known, 
was  then  and  there  charged  with  a  current  of  electricity,  making  it 
dangerous  to  life  for  any  one  to  come  in  contact  with  the  said  wire. 
Defendant  says  that  by  the  exercise  of  ordinary  care  for  his  own 
safety,  and  such  as  circumstances  and  surroundings  made  it  apparent 
was  necessary,  the  said  plaintifif  could  have  avoided  coming  in  con- 
tact with  said  wire,  and  could  have  escaped  all  injury  therefrom. 
Defendant  says  that  plaintiff  came  into  contact  with  said  wire  by 
failing  to  exercise  that  degree  of  care  which  he  knew,  or  ought  to 
have  known,  under  the  circumstances  was  necessary  to  be  exercised 
by  him  to  avoid  injury  from  said  wire. 

Wherefore,  having  answered,  defendant  prays  to  be  dismissed. 

^{Signature  and  verification  as  in  Form  No.  1106Jf.yy- 


(2)  In  Failing  to  Look  for  Train. 

Form  No.  14420. 
(Precedent  in  Thornton  v.  Cleveland,  etc.,  R.  Co.,  131  Ind.  494.)' 

\(  Commencing  as  in  Form  No.  9135.y^ 

That, 'on  the  day  of  the  accident  set  forth  in  the  complaint,  in  the 
evening,  said  Thornton  started  from  the  residence  of  one  Doctor 
Sellers,  being  the  first  residence  fronting  on  the  highway  in  the  com- 
plaint mentioned,  south  of  said  railroad  to  the  said  town  of  Mount 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

2.  The  answer  in  this  case  was  held 
good. 

The  complaint  charged  "  that  the  de- 
fendant's road  crossed  a  public  highway 
near  the  village  of  Mount  Jackson;  that 
immediately  east  of  said  highway  said 
company  had  a  telegraph  office,  from 
which  orders  were  issued  for  the  move- 
ment of  the  trains  of  said  company 
over  said  railroad,  and  just  at  this  point 
there  was  a  switch  on  the  north  side  of 
said  railroad,  which  was  used  for  the 
passage  of  the  trains.  The  highway 
was  much  used  by  the  public,  and 
many  trains  crossed  it  daily.  The 
crossing  was  a  dangerous  one  —  so 
much  so  that  a  signal  was  placed  west 
of  it,  which  required  the  blowing  of  the 
whistle  and  the  ringing  of  the  bell  on 
all  trains  coming  from  the  west  over 
said  railroad.  At  and  before  that  time 
two  trains  were  accustomed  to  pass  at 
that  point  every  evening.  In  doing 
this,  the  train  going  west  remained  on 
the  main  track  of  said  railroad  just 
east  of  said  crossing,  and  the  train 
going  east,  after  giving  the  accustomed 
signal,  passed  on  to  said  switch  and 
around  the  one  that  was  on  the  main 


track.  One  Doctor  Sellers  was  then 
living  just  south  of  said  railroad  and 
west  of  said  highway,  and  Frank  T'hom- 
ton,  the  plaintiff,  was  living  with  him. 
The  plaintiff  was  well  acquainted  with 
the  immediate  surroundings  of  the  said 
railroad  crossing  and  the  manner  of 
running  the  trains  on  said  railroad;  he 
was  seventeen  years  old,  and  blind  in 
the  right  eye.  On  the  evening  of  the 
day  he  attempted  to  cross  the  said  rail- 
road on  said  highway,  the  train  going 
west  was  yet  on  the  main  track,  anfl  it 
appeared  to  him  to  be  in  the  act  of 
starting  west.  Its  distance  from  him 
was  such  that  he  could  safely  cross  said 
railroad  without  danger  of  being  in- 
jured, provided  he  watched  its  move- 
ments. Relying  upon  said  railroad's 
employees  discharging  their  duty,  he 
walked  on  to  said  railroad  in  his  at- 
tempt to  cross  it,  and  was  struck  by  a 
locomotive  engine  coming  from  the 
west  on  said  railroad,  run  over  by  it 
and  the  train  of  cars  attached  to  it,  and 
injured;  that  the  injuries  thus  received 
by  him  were  caused,  not  by  any  fault 
or  negligence  on  his  part,  but  by  the 
gross  negligence  of  said  railroad  and 
its  employees,  in  not  blowing  the 
whistle  on  said  locomotive  engine 
which  came  from  the  west,  three  times 
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Jackson,  most  of  which  is  on  the  north  side  of  said  railroad;  that 
immediately  before  the  accident  occurred  plaintiff  was  standing  on 
the  porch  of  a  residence  within  one  hundred  and  fifty-five  feet  of  the 
highway  crossing  at  which  said  accident  occurred;  that  at  said  point 
he  could  see  west  for  about  one  quarter  of  a  mile  on  the  railroad  and 
about  three-quarters  of  a  mile  east;  that  at  the  very  moment  of  start- 
ing from  that  point  to  cross  the  said  railroad  he  looked  west  for  a 
train  of  cars  and  saw  none,  and  he  looked  east  and  saw  one  standing 
near  said  crossing  apparently  in  the  act  of  moving  westward;  that 
knowing  there  was  a  post  west  of  said  crossing  which  by  its  marks 
required  the  engineers  of  trains  going  east  to  whistle  and  ring  the  bell 
before  passing  said  crossing,  and  by  his  acquaintance  with  the  con- 
duct of  said  railroad,  knowing  that  such  trains  should  whistle  and 
ring,  and  having  but  one  eye  (he  being  blind  in  the  right  eye),  as  he 
passed  on  to  said  railroad  he  listened  carefully  for  the  whistling  and 
the  ringing  of  the  bell  on  the  train  that  might  be  coming  from  the 
west  on  said  railroad,  and  heard  none,  and  used  the  only  eye  he  had  to 
watch  the  movements  of  the  train  that  stood  just  east  of  the  crossing, 
so  that  he  might  not  be  injured  by  its  movement;^  that  said  Thornton 
was  on  said  day  blind  in  his  right  eye,  and  consequently  had,  in  order 
to  look  eastwardly,  in  facing  northward,  to  turn  his  head  eastward; 
that  while  in  the  act  of  watching,  the  train  standing  on  said  railroad 
just  east  of  said  crossing,  and  just  as  he  passed  upon  said  railroad, 
struck  said  Thornton.  And  the  defendant  further  says  that  from  the 
point  one  hundred  and  fifty-five  feet  south  of  railroad,  where  the  plain- 
tiff last  looked  to  the  west,  until  said  plaintiff  reached  said  railroad, 
he  had  an  open,  unobstructed  view  of  the  track  for  a  long  distance,  and 
could  have  easily  seen  the  approaching  train  if  he  had  only  looked. 
[Wherefore  defendant  says  {concluding  as  in  Form  No.  9735).]^ 

IV.  REPUCATION  OR  REPLY.3 

at  a  point  not  less  than  eighty  nor  more  law  requires  looking  in  both  directions 

than  otie  hundred  rods  from  the  crossing  if  it  is  possible  to  do  so. 

of  said  highway,  and  in  not  ringing  the  2.  The  matter  enclosed  by  and  to  be 

bell  attached  to  said  locomotive  engine  supplied  within  []  will  not  be  found  in 

until  said  engine  had  fully  passed  said  the  reported  case. 

crossing,  as  by  said  danger  signal  and  3.  Beplication —  Generally.  — For  the 

the  statute  of  the  State  they  were  re-  formal  parts  of  a  replication  or  reply  in 

quired  to  do.     And  the  plaintiff  avers  a    particular   jurisdiction    consult    the 

it  is  true  that  said  railroad  company  and  title  Replications. 

its  employees  did  not  give  any  notice  Denying    Contributory    Negligence.  — 

whatever  of  the  approach  of  said  loco-  Where  plaintiff  in  his  petition,  although 

motive  engine  by  either   blowing  the  not  bound  to  do  so,  denied  negligence 

whistle  or  ringing  the  bell  on  said  loco-  on   his  part,  but  did  not  reply  to  the 

motive  engine."  plea  of  contributory  negligence,  it  was 

See,  generally,  supra,  note  4,  p.  82.  held   that   defendant  was  entitled  to  a 

1.  It    is    the    duty  of    one    who   ap-  judgment    on    the    pleadings.     Louis- 

proaches   a    railroad    crossing  to  both  ville,  etc.,  R.  Co.  v.  Copas,  95  Ky.  460. 

look  and  listen,  and  the  failure  of  the  But    see    contra  Watkinds  v.  Southern 

company  to  give  the  statutory  signals  Pac.    R.  Co.,   38  Fed.   Rep.  711,  where 

does  not  excuse  this  precaution.  the  court  said:     "The  plaintiff  having 

And  looking  in   one  direction  is  not  chosen  to  allege  in  his  complaint  that 

the   diligence  required  by  law,  for  the  the    injury  occurred    without   fault  or 
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1.  Denying"  ContPibutopy  Neglig-ence. 

Form  No.  i  4  4  2  i . 
(Precedent  in  Louisville,  etc.,  R.  Co.  v.  Wolfe,  80  Ky.  83.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  11064^.)]^ 
The  plaintiff,  IVm.  J?.  Wclfe,  for  reply  to  defendant's  answer,  denies 
that  he  was  guilty  of  any  negligence  at  or  before  the  time  of  the 
injury  complained  of  in  his  petition,  or  that  he  contributed  in  any  way 
by  his  negligence  to  the  occurrence  of  said  injury. 

[Jeremiah  Mason,  Attorney  for  Plaintiff. 
(  Verification .  )'^]  ^ 


2.  Denying^  Satisfaction  and  Discharg-e  of  Claim. 

Form  No.  14422. 

(Precedent  in  O'Riley  v.  Wilson,  4  Oregon  98.)'* 

[(  Title  of  court  and  cause  as  in  Form  No.  9536. ) 

Now  come  the  plaintiffs,  and  for  a  reply  to    defendant's  answer 


negligence  on  his  part,  and  the  defend- 
ant having  chosen  to  meet  this  allega- 
tion with  a  specific  denial  of  the  same, 
there  is  an  issue  of  fact  formed  *  *  * 
I  know  it  may  be  said  that  this  alle- 
gation, not  being  necessary  to  the 
statement  of  the  plaintiff's  case,  is  im- 
material, and  the  issue  taken  upon  it 
is  so  likewise.  But  it  anticipates  and 
controverts  a  possible  defense  to  the 
action;  and  the  defendant  having  ac- 
cepted the  controversy  in  this  form  by 
taking  issue  on  the  allegation,  I  do  not 
think  it  can  be  heard  to  say  the  issue  is 
an  immaterial  one,  and  ought  on  this 
motion  to  be  disregarded." 

Under  the  Florida  practice  it  was  held, 
in  Green  v.  Sansom,  (Fla.  1899)  25  So. 
Rep.  332,  that  a  reply,  to  the  third  plea, 
alleging  contributory  negligence,  as 
follows:  "The  plaintiff  joins  issue  on 
the  third  plea  of  the  defendants,"  was 
a  sufficient  joinder. 

1.  This  replication  was  filed  to  an 
answer  alleging  contributory  negli- 
gence. The  court  held  that  a  conten- 
tion by  counsel  that  the  reply  failed  to 
deny  the  substantive  facts  constitut- 
ing contributory  negligence,  and  only 
traversed  the  averment  of  negligence, 
which  was  but  denying  a  legal  conclu- 
sion, was  not  sustainable. 

2.  The  matter  enclosed  by  and  to  be 
supplied  within  []  will  not  be  found  in 
the  reported  case. 

3.  For  form  of  verification  in  a  par- 
ticular jurisdiction  consult  the  title 
Verifications. 


4.  This  replication  was  filed  in  an 
action  brought  by  plaintiffs  to  recover 
damages  accruing  to  the  plaintiff,  Mary 
O'Riley,  from  the  falling  of  certain 
seats  erected  by  the  defendant  at  his 
circus,  whereby  the  plaintiff  was  in- 
jured. After  a  verdict  for  the  plaintiff, 
the  defendant  moved  for  a  judgment 
notwithstanding  the  verdict,  which  mo- 
tion was  allowed,  on  the  ground  that 
the  replication  did  not  deny  the  accord 
and  satisfaction  pleaded  in  the  special 
answer  of  the  defendant  (see  supra. 
Form  No.  14413),  but  this  judgment 
was  reversed  on  appeal.  The  court  said : 
"  The  answer  says  that  defendant  paid 
the  surgeon's  fees  and  paid  the  plaintiff 
seventy-five  dollars,  which  was  ac- 
cepted as  a  full  settlement  and  satis- 
faction by  the  plaintiffs.  The  reply 
does  not  deny  the  receipt  of  the  money 
or  the  payment  of  the  surgeon's  fee, 
which  is  therefore  admitted;  but  plain- 
tiffs say  that  it  is  not  true  that  they  ac- 
cepted the  same  in  full  satisfaction  and 
discharge  of  the  damages  or  liabilities 
in  the  complaint  mentioned.  It  is  in- 
sisted that  it  is  not  sufl5cient  to  deny 
an  allegation  to  be  to  the  effect,  as 
mentioned  in  the  pleading  replied  to, 
but  that  the  denial  must  show  that 
there  has  been  no  settlement  whatever. 
This  is  not  a  denial  of  a  conclusion  of 
law.  A  certain  fact  is  set  out  in  the 
answer,  to  wit,  that  the  payment  of  the 
surgeon's  fee  and  the  payment  of 
seventy-five  dollars  were  accepted  by 
the  plaintiffs  as  a  full  settlement  of  the 
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filed  herein,  aver]^  that  it  is  not  true  that  plaintiflfs,  in  consideration 
of  the  payment  of  the  sum  of  seventy-five  dollars,  or  any  other  sum, 
and  the  surgeon's  fee  for  attendance  upon  plaintiff  Mary  O'Riley^ 
accepted  the  same  in  full  satisfaction  and  discharge  of  the  damages 
or  liabilities  in  the  complaint  mentioned  and  set  out,  and  of  all  the 
damages  by  the  plaintiffs  sustained  by  reason  of  the  matters  and 
things  in  said  complaint  alleged,  and  plaintiffs  deny  that  they  have 
ever  received  from  any  person  or  persons  compensation  or  satisfac- 
tion for  the  injury  and  damages  in  the  complaint  in  this  action  set 
out. 

[^Jeremiah  Mason^  Plaintiff's  Attorney.]^ 

damages;  that  is  to  say,  that  such  was  fact  that  there  was  any  agreement  such 

the    contract    and    the     consideration  as  the  defendant  has  alleged.     To  say 

thereof.     Plaintiffs  deny  that  they  ever  that  a  certain  sum  was  accepted  is  stat- 

made  any  such  contract.     I  think  this  ing  a  fact,  and  to  deny  it  is  to  deny  a 

is   the  denial  of   a   fact,   and   not  the  fact." 

pleading  of  a  conclusion  of  law.     It  is         1.  The  matter  enclosed  by  and  to  be 

not  a  denial  of  the  defendant's  conclu-  supplied  within  [  ]  will  not  be  found  in 

sion  of  law,  but  it  is  the  denial  of  the  the  reported  case. 

86  Volume  13. 


NEGOTIABLE   INSTRUMENTS. 

^ee  the  titles  ALTERATION  OF  INSTRUMENTS,  vol.  i,p.  702; 
BILLS  AND  NOTES,  vol,  3,  p.  260;  CON  SID  ERA- 
TION,  vol.  5,  p.  114;  DURESS,  vol.  7,  p.  271. 


NEUTRALITY. 

By  Thomas  E.  O'Brien. 

1.  CRIMINAL  PROCEEDINGS,  87. 

1.  Beginning,   Setting   o?i   Foot,    Providing    and  Preparing   the 

Means  of  a  Military  Enterprise  Against  the  Territories  of 
a  Foreign  People,  88. 

2.  Enlisting  Soldiers  in  the  United  States  in  the  Service  of  a  For- 

eign  People,  90. 

3.  Illegal  Fitting  Out  of  Vessel  Against  a  Foreign  People,  93. 
II.  PROCEEDING  TO  ENFORCE  FORFEITURE  OF  VESSEL  ILLEGALLY 

FITTED  OUT  AGAINST  A  FOREIGN  PEOPLE,  95. 

I.  CRIMINAL  PROCEEDINGS.^ 


1.  Jurisdiction  of  Cases  Under  Nentrali- 
•:ty  Laws,  —  The  district  courts  shall 
take  cognizance  of  all  complaints,  by 
whomsoever  instituted,  in  cases  of  cap- 
tures made  within  the  waters  of  the 
United  States,  or  within  a  marine 
league  of  the  coasts  or  shores  thereof. 
In  every  case  in  which  a  vessel  is  fitted 
out  and  armed,  or  attempted  to  be  fitted 
out  and  armed,  or  in  which  the  force 
of  any  vessel  of  war,  cruiser  or  other 
armed  vessel,  is  increased  or  aug- 
mented, or  in  which  any  military  ex- 
pedition or  enterprise  is  begun  or  set  on 
foot,  contrary  to  the  provisions  and 
prohibitions  of  this  title;  and  in  every 
case  of  the  capture  of  a  vessel  within 
the  jurisdiction  or  protection  of  the 
United  States  as  before  defined;  and  in 
every  case  in  which  any  process  issuing 
out  of  any  court  of  the  United  States  is 
disobeyed  or  resisted  by  any  person 
having  the  custody  of  any  vessel  of 
war,  cruiser  or  other  armed  vessel  of 
any  foreign  prince  or  state,  or  of  any 

/ 


colony,  district,  or  people,  or  of  any 
subjects  or  citizens  of  any  foreign 
prince  or  state,  or  of  any  colony,  dis- 
trict or  people,  it  shall  be  lawful  for 
the  President,  or  such  other  person  as 
he  shall  have  empowered  for  that  pur- 
pose, to  employ  such  part  of  the  land 
or  naval  forces  of  the  United  States,  or 
of  the  militia  thereof,  for  the  purpose 
of  taking  possession  of  and  detaining 
any  such  vessel,  with  her  prizes,  if  any, 
in  order  to  the  execution  of  the  pro- 
hibitions and  penalties  of  this  title,  and 
to  the  restoring  of  such  prizes  in  the 
cases  in  which  restoration  shall  be  ad- 
judged; and  also  for  the  purpose  of 
preventing  the  carrying  on  of  any  such 
expedition  or  enterprise  from  the  terri- 
tories or  jurisdiction  of  the  United 
States  against  the  territories  or  do- 
minions of  any  foreign  prince  or  state, 
or  of  any  colony,  district  or  people, 
with  whom  the  United  States  are  at 
peace.  U.  S.  Rev.  Stat.  (1878),  ^ 
5287. 
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1.  Begrinning,  Setting*  on  Foot,  Ppoviding"  and  Preparing"  the 
Means  of  a  Military  Enterprise  Against  the  Territories 
of  a  Foreign  People. 

Form  No.  14423.* 

{Commencement  as  in  Form  No.  10732')  do  present  that  John  Doe, 
late  of  the  district  aforesaid,  mariner,  at  the  district  aforesaid,  did 
on,  to  wit,  Xho.  Jirst  day  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-seven,  within  the  territory  and  jurisdiction 
of  the  said  United  States  and  the  jurisdiction  of  this  court,  to  wit, 
at  Philadelphia  in  the  district  aforesaid,  unlawfully  begin  a  cer- 
tain military  expedition,  to  be  carried  on  from  thence  against  the 
dominions  of  a  foreign  prince,  to  wit,  the  dominions  of  the^/«^  0/ 
Spain,  the  said  United  States  then  and  there  recognizing  and  being 
at  peace  with  the  said  King  of  Spain,  against  the  form  of  the  act  of 
congress  in  such  case  made  and  provided,  and  against  the  peace, 
government  and  dignity  of  the  United  States. 

Second  count.  The  grand  inquest  aforesaid,  upon  their  respective 
oaths  and  affirmations  respectively  aforesaid,  do  present,  that  the  said 
John  Doe,  mariner,  afterward,  to  wit,  on  the  day  and  year  last  afore- 
said, at  the  district  aforesaid,  and  within  the  territory  and  jurisdiction 
of  the  said  United  States,  to  wit,  at  Philadelphia  in  said  district,  unlaw- 
fully, with  force  and  arms,  did  set  on  foot  a  certain  military  enter- 


1.  United  States.  — Rev.  Stat.  (1878), 
§  5286. 

This  indictment  is  substantially  that 
set  out  in  Wharton's  Prec.  Ind.  and 
PI.  (1857),  p.  760. 

Precedents. — In  U.  S.  v.  Murphy,  84 
Fed.  Rep.  609,  the  indictment  originally 
contained  eight  counts;  the  first,  third, 
fourth,  sixth,  seventh  and  eighth  were 
disposed  of  on  demurrer;  the  second 
count  charged  that  the  defendant  on  or 
about  the  fifth  day  of  August,  1896, 
"did  wilfully,  knowingly  and  unlaw- 
fully provide  the  means  for  a  certain 
other  military  expedition,  to  be  carried 
on  from  within  the  territory  and  juris- 
diction of  the  United  States,  to  wit, 
from  the  District  of  Delaware,  against 
the  territory  and  dominions  of  the  King 
of  Spain,  a  foreign  prince,  or  state, 
with  whom  the  United  States  were  then 
and  are  now  at  peace,  the  means  pro- 
vided by  the  said  Edward  Murphy  being 
the  steamship  Laurada,  of  which  he 
was  then  and  there  master,  and  her 
crew,  of  which  he  was  then  and  there 
in  command  and  control;  the  said 
Edward  Murphy  remaining  master  of 
the  said  Laurada  and  in  command  and 
control  of  her  crew  during  the  several 
weeks  immediately  subsequent  to  the 
said  fifth  day  of  August,  A.  d.  eighteen 
hundred  and  ninety-six,  during  which 


said  last  mentioned  time  the  said  mili- 
tary expedition  was  being  conveyed 
and  transported  by  the  said  steamship 
Laurada,  of  which  he  was  master  as 
aforesaid,  from  within  the  territory  and 
jurisdiction  of  the  United  States,  to 
wit,  from  the  District  of  Delaware,  to 
and  against  the  island  of  Cuba,  a 
dominion  of  the  said  King  of  Spain,  a 
foreign  prince,  or  state,  with  whom  the 
United  States  were  then  and  are  now 
at  peace;  contrary  to  the  form  of  the 
act  of  Congress." 

The  fifth  count  charged  that  the  de- 
fendant, on  the  fifth  day  of  August, 
1896,  "did,  within  the  territory  and 
jurisdiction  of  the  United  States,  to 
wit,  at  the  said  District  of  Delaware, 
wilfully  and  unlawfully  prepare  the 
means  for  a  certain  other  military  en- 
terprise to  be  carried  on  from  thence 
against  the  territory  and  dominions  of 
a  foreign  prince,  or  state,  with  whom 
the  United  States  were  then  and  are 
now  at  peace,  to  wit,  against  the 
colony  and  district  of  Cuba,  which  said 
colony  and  district  at  the  time  herein 
mentioned  was  and  still  is  a  part  of  the 
territory  and  dominions  of  the  King  of 
Spain,  the  said  United  States  then  and 
there  being  at  peace  with  the  said 
state  and  with  the  said  King  of  Spain; 
that   the  said  Edward  Murphy   so  pre- 
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prise,  to  be  carried  on  from  thence  against  the  territory  of  a  foreign 
prince,  to  wit,  the  territory  of  the  King  of  Spain,  the  said  King  of 
Spain  then  and  there  being  recognized  by  and  being  at  peace  with 
the  said  United  States,  against  {continuing  as  in  first  count). 

Third  count.  And  the  grand  inquest  aforesaid,  upon  their  respective 
oaths  and  affirmations  respectively  aforesaid,  do  present,  that  the  said 
John  Doe,  mariner,  afterward,  to  wit,  on  the  day  and  year  aforesaid,  at 
the  district  aforesaid,  and  within  the  territory  and  jurisdiction  of  the 
said  United  States  and  the  jurisdiction  of  this  court,  to  wit,  at  Phila- 
delphia in  said  district,  unlawfully,  with  force  and  arms,  did  set  on  foot 
a  certain  other  military  enterprise,  to  be  carried  on  from  thence 
against  the  territory  of  a  foreign  prince,  to  wit,  against  the  province 
of  Curaccas  in  South  Atnerica,  said  province  of  Curaccas  then  and 
there  being  the  territory  of  the  King  of  Spain,  and  the  said  King  of 
Spain  then  and  there  being  recognized  by  and  at  peace  with  the 
United  States,  against  {continuing  as  in  first  count). 

Fourth  count.  And  the  grand  inquest  aforesaid,  upon  their  respec- 
tive oaths  and  affirmations  respectively  aforesaid,  do  present,  that  the 
said  John  Doe,  mariner,  heretofore,  to  wit,  on  the  day  and  year  afore- 
said, at  the  district  aforesaid,  and  within  the  territory  and  jurisdiction 
of  the  United  States  and  the  jurisdiction  of  this  court,  to  wit,  at  Phila- 
delphia in  said  district,  unlawfully,  with  force  and  arms,  did  provide 
the  means,  to  wit,  thirty  men  and  three  hundred  dollars  in  money,  for 


pared  the  means  for  such  military 
enterprise  in  that  he,  on  or  about  the 
date  last  aforesaid,  being  master  of 
a  certain  steam  vessel  known  as  the 
' Laurada'  and  in  command  of  said 
vessel  and  her  crew  at  the  District  of 
Delaware  aforesaid,  did  then  and  there 
proceed  with  the  said  vessel  and  crew 
down  the  Delaware  River  into  the 
Atlantic  ocean  and  thence  northward 
on  the  high  seas  off  the  coast  of  iVew 
fersey  where  the  said  vessel  was  met 
under  preconcerted  arrangement  by  a 
certain  steam  launch  known  as  the 
'  Jiichard  JC.  Fox'  containing  men,  and 
a  certain  lighter  containing  arms 
and  ammunition  and  towed  by  a 
certain  steam  tug  known  as  the  '  Dol- 
phin,' which  said  men  and  arms  and 
ammunition  were  then  and  there  trans- 
ferred to  the  said  '  Laurada  '  and  thence 
carried  by  it  to  or  near  to  the  island  of 
Navassa  in  the  Caribbean  sea,  where 
the  said  men  and  arms  and  ammuni- 
tion were  transferred  from  the  said 
'Laurada '  to  a  certain  steam  vessel 
known  as  the  '  Dauntless '  and  by  it 
landed  on  the  shore  of  Cuba,  the  said 
men  acting  together  under  a  precon- 
certed arrangement  and  he,  the  said 
Edward  Murphy,  well  knowing  and  in- 
tending that  the  said  men  and  arms 
and  ammunition   should  be   so  trans- 


ported and  transferred  and  finally 
landed  on  the  island  of  Cuba  for  the 
purpose  of  effecting  the  said  military 
enterprise  as  aforesai^  and  making 
war  upon  the  territory  and  dominions 
of  the  King  of  Spain;  contrary  to  the 
act  of  Congress,"  etc. 

In  U.  S.  V.  Ybanez,  53  Fed.  Rep.  536, 
the  indictment  contained  two  counts. 
In  the  first  count  it  was  charged  in  sub- 
stance that  the  said  Carmen  Ybanez 
did,  on  the  nineteenth  day  of  Decem- 
ber, 1891,  within  the  western  district  of 
Texas,  and  within  the  territory  and 
jurisdiction  of  the  United  States,  un- 
lawfully begin  a  certain  military  expe- 
dition, to  be  carried  on  from  thence 
against  the  territory  and  dominion  of 
the  republic  of  Mexico;  the  said  United 
States  being  then  at  peace  with  the  state 
and  people  of  the  said  republic  of 
Mexico.  The  second  count  charged 
in  substance  that  the  said  defendant 
did,  on  the  nineteenth  day  of  December, 
1891,  within  the  western  district  of 
Texas,  and  within  the  territory  and 
jurisdiction  of  the  United  States,  un- 
lawfully, and  with  force  and  arms,  set 
on  foot  a  certain  military  enterprise,  to 
be  carried  on  from  thence  against  the 
republic  of  Mexico;  the  said  republic  of 
Mexico  being  at  peace  with  the  United 
States. 


89 


Volume  13. 


14423.  NEUTRALITY.  14424. 

a  certain  other  military  enterprise  to  be  carried  on  from  thence  against 
the  dominions  of  a  foreign  prince,  to  wit,  against  the  dominions  of 
the  King  of  Spain  in  South  America,  the  said  King  of  Spain  then  and 
there  being  recognized  by  and  at  peace  with  the  United  States, 
-against  {continuing  as  in  first  county. 

Fifth  count.  And  the  grand  inquest  aforesaid,  upon  their  respective 
oaths  and  affirmations  respectively  aforesaid,  do  present,  that  the  said 
John  Doe,  mariner,  heretofore,  to  wit,  on  the  day  and  year  aforesaid, 
at  the  district  aforesaid,  and  within  the  territory  and  jurisdiction  of 
the  United  States  and  the  jurisdiction  of  this  court,  to  wit,  at  Philadel- 
phia in  said  district,  unlawfully,  with  force  of  arms,  did  prepare  the 
means,  to  wit,  thirty  men  and  three  hundred  dollars  in  money,  for  a 
certain  other  military  expedition,  to  be  carried  on  from  thence 
against  the  province  of  Curaccas  in  South  America,  the  said  province 
of  Curaccas  then  and  there  being  the  territory  of  a  foreign  prince,  to 
wit,  the  territory  of  the  King  of  Spain,  and  said  King  of  Spain  then 
and  there  being  recognized  by  and  at  peace  with  the  United  States, 
against  {continuing  as  in  first  count). 

Sixth  count.  And  the  grand  inquest  aforesaid,  upon  their  respective 
oaths  and  affirmations  respectively  aforesaid,  do  present,  that  the 
said  John  Doe,  mariner,  heretofore,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  district  aforesaid,  and  within  the  territory  and  juris- 
diction of  the  said  United  States  and  the  jurisdiction  of  this  court,  to 
wit,  at  Philadelphia  in  said  district,  unlawfully,  with  force  and  arms, 
did  provide  the  means,  to  wit,  thirty  men,  whose  names  are  to  the 
grand  inquest  aforesaid  yet  unknown,  and  three  hundred  dollars  in 
money  for  a  certain  other  military  expedition,  to  be  carried  on  from 
thence  against  the  dominions  of  some  foreign  state  to  the  grand  inquest 
aforesaid  unknown,  yet  recognized  by  and  with  whom  the  said  United 
States  was  then  and  there  at  peace,  against  {continuingas  in  first  count). 

Seventh  count.  And  the  grand  inquest  aforesaid,  upon  their 
respective  oaths  and  affirmations  respectively  aforesaid,  do  further 
present,  that  the  said  John  Doe,  mariner,  heretofore,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  the  district  aforesaid,  and  within  the 
territory  and  jurisdiction  of  the  United  States  and  the  jurisdiction 
of  this  court,  to  wit,  at  Philadelphia  in  said  district,  unlawfully,  with 
force  and  arms,  did  set  on  foot  a  certain  other  military  enterprise,  to 
be  carried  on  from  thence  against  the  dominions  of  some  foreign  state 
to  the  grand  inquest  aforesaid  yet  unknown,  recognized  by  and  with 
whom  the  said  United  States  was  then  and  there  at  peace,  against 
{continuing  as  in  first  count  and  concluding  with  signature  of  prosecuting 
attorney  and  indorsements  as  in  Form  No.  10732). 

.2.  Enlisting  Soldiers  in  the  United  States  in  the  Service  of 
a  Foreign  People. 

Form  No.  14424.' 
(Commencement  as  in  Form  No.  10782)  do  present  that  John  Doe, 

1.  TJnited  States.  —  Rev.  Stat.  (1878),  §  set  out  in  Wharton's  Prec.  Ind.  and  PI. 
'.5282.  (1857).  P-  761. 

This  indictment  is  substantially  that        Nature  of  the  Offense.  — To  constitute 

90  Volume  13. 


14424.  NEUTRALITY.  14424. 

late  of  the  district  aforesaid,  yeoman,  and  Richard  Roe,  late  of  the 
district  aforesaid, ^<f^wd;«,  heretofore,  to  wit,  on  \.\\q.  first  day  oi  June. 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-seven, 
in  the  district  aforesaid,  and  within  the  territory  and  jurisdiction  of 
the  said  United  States  and  within  the  jurisdiction  ot  this  court,  to 
wit,  at  Philadelphia  in  said  district,  unlawfully,  with  force  and  arms, 
did  hire  and  retain  one  William  West  to  enlist  himself  as  a  soldier  in 
the  service  of  a  foreign  prince,  colony,  district  and  people,  against  the 
form  of  the  act  of  congress  in  such  case  made  and  provided,  and 
against  the  peace,  government  and  dignity  of  the  United  States  of 
America. 

Second  count.  And  the  grand  inquest  aforesaid,  upon  their  respec- 
tive oaths  and  affirmations  respectively  aforesaid,  do  present,  that 
John  Doe,  late  of  the  district  aforesaid,  jv<?^wa«,  and  Richard  Roe,  late 
of  the  district  aforesaid,  yeoman,  heretofore,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  the  district  aforesaid,  and  within  the  territory 
and  jurisdiction  of  the  said  United  States  and  the  jurisdiction  of  this 
court,  to  wit,  at  Philadelphia  in  said  district,  unlawfully,  with  force 
and  arms,  did  hire  and  retain  William  West  to  enlist  and  enter  himself 
as  a  soldier  in  the  service  of  a  foreign  prince,  state,  colony,  district 
and  people,  to  wit,  the  service  of  Her  Most  Gracious  Majesty  the 
Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  against  (j:on- 
■tinuing  as  in  first  county. 

Third  count.  And  the  grand  inquest  aforesaid,  upon  their  respective 
•oaths  and  affirmations  respectively  aforesaid,  do  present,  that  John 
Doe,  late  of  the  district  dSortsaxd,  yeoman,  and  Richard  Roe,  late  of  the 
district  aforesaid,  yeoman,  heretofore,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  the  district  aforesaid,  and  within  the  territory  and  juris- 
diction of  the  said  United  States  and  the  jurisdiction  of  this  court,  to 
wit,  at  Philadelphia  in  said  district,  unlawfully,  with  force  and  arms, 
<lid  hire  and  retain  William  West  to  go  beyond  the  limits  and  juris- 
diction of  the  United  States,  with  the  intent  of  him  the  said  William 
West  to  be  enlisted  and  entered  as  a  soldier  in  the  service  of  a  foreign 
prince,  state,  colony,  district  and  people,  against  (continuing  as  in  first 
count). 

Fourth  count.  And  the  grand  inquest  aforesaid,  upon  their  respec- 
tive oaths  and  affirmations  respectively  aforesaid,  do  present,  that 

the  crime,  the  person  must  be  hired  or  fitted  and  equipped  as  such,  or  hires  or 
retained  to  go  abroad  with  intent  to  be  retains  another  subject  or  citizen  of  the 
enlisted.  Leaving  the  country  with  same  foreign  prince,  state,  colony,  dis- 
intent  to  enlist  in  foreign  military  trict,  or  people,  who  is  transiently 
service  is  not  a  crime  under  this  sec-  within  the  United  States,  to  enlist  or 
tion.  U.  S.  V.  Kazinski,  2  Sprague  enter  himself  to  serve  such  foreign 
(U.  S.)  7.  prince,  state,  colony,  district,  or  peo- 
The  provisions  of  the  statute  shall  pie,  on  board  such  vessel  of  war,  letter 
not  be  construed  to  extend  to  any  sub-  of  marque,  or  privateer,  if  the  United 
ject  or  citizen  of  any  foreign  prince.  States  shall  then  be  at  peace  with  such 
state,  colony,  district,  or  people,  who  is  foreign  prince,  state,  colony,  district, 
transiently  within  the  United  States,  or  people.  Nor  shall  they  be  construed 
and  enlists  or  enters  himself  on  board  to  prevent  the  prosecution  or  punish- 
of  any  vessel  of  war,  letter  of  marque,  ment  of  treason,  or  of  any  piracy  de- 
er privateer,  which  at  the  time  of  its  fined  by  the  laws  of  the  United  States, 
arrival  within   the  United  States   was  U.  S.  Rev,  Stat.  (1878),  §  5291. 
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John  Doe,  late  of  the  district  aforesaid,  yeoman,  and  Richard  Roe,  late 
of  the  district  aforesaid,  ^^^;«rt!«,  heretofore,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  the  district  aforesaid,  and  within  the  territory 
and  jurisdiction  of  the  said  United  States  and  the  jurisdiction  of  this 
court,  to  wit,  at  Philadelphia  in  said  district,  unlawfully,  with  force 
and  arms,  did  hire  and  retain  William  West  to  go  beyond  the  limits 
and  jurisdiction  of  the  United  States,  with  the  intent  of  him  the  said 
William  West  to  be  enlisted  and  entered  as  a  soldier  in  the  service 
of  a  foreign  prince,  state,  colony,  district  and  people,  to  wit,  the  service 
of  Her  Most  Gracious  Majesty  the  Queen  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  against  {continuing  as  in  first  county. 

Fifth  count.  And  the  grand  inquest  aforesaid,  upon  their  respective 
oaths  and  affirmations  respectively  aforesaid,  do  present,  that  John 
Doe,  late  of  the  district  aforesaid,  yeoman,  and  Richard  Roe,  late  of 
the  district  aforessiid,  yeoman,  heretofore,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  the  district  aforesaid,  and  within  the  territory  and 
jurisdiction  of  the  said  United  States  and  of  this  honorable  court,  to 
wit,  at  Philadelphia  in  said  district,  unlawfully,  with  force  and  arms, 
did  hire  and  retain  William  West  to  go  beyond  the  limits  and  juris- 
diction of  the  United  States,  with  the  intent  of  him  the  said  William 
West  to  be  enlisted  and  entered  as  a  soldier  in  the  service  of  a  foreign 
prince,  state,  colony,  district  and  people;  the  said  John  Doe  and 
Richard  Roe,  at  the  time  they  so  hired  and  retained  the  said  William 
West  to  go  beyond  the  limits  and  jurisdiction  of  the  United  States, 
with  the  intent  as  aforesaid,  not  being  a  subject  or  citizen  of  any 
foreign  prince,  state,  colony,  district  or  people,  transiently  within  the 
United  States,  the  said  hiring  and  retaining  not  being  on  board  any 
vessel  of  war,  letter  of  marque  or  privateer  which  at  the  time  of  the 
arrival  within  the  United  States  of  such  vessel  of  war,  letter  of 
marque  or  privateer,  was  fitted  and  equipped  as  such,  and  the  said 
William  West  so  hired  and  retained,  not  being  a  subject  or  citizen  of 
the  same  foreign  prince,  state,  colony,  district  and  people,  transiently 
within  the  United  States,  enlisting  and  entering  himself  to  serve 
such  foreign  prince,  state,  colony,  district  or  people  on  board  such 
vessel  of  war,  letter  of  marque  or  privateer,  the  United  States  recog- 
nizing and  being  at  peace  with  such  foreign  prince,  state,  colony,  dis- 
trict and  people,  against  {continuing  as  in  first  count). 

Sixth  count.  And  the  grand  inquest  aforesaid,  upon  their  respective 
oaths  and  affirmations  respectively  aforesaid,  do  further  present,  that 
John  Doe,  late  of  the  district  aforesaid,  yeoman,  di.n(\  Richard  Roe,  late 
of  the  district  aforesaid,  yeoman,  heretofore,  to  wit,  on  the  day  and 
year  aforesaid,  at  the  district  aforesaid,  and  within  the  territory  and 
jurisdiction  of  the  said  United  States  and  of  this  honorable  court,  to 
wit,  at  Philadelphia  in  said  district,  unlawfully,  with  force  and  arms, 
did  hire  and  retain  William  West  to  go  beyond  the  limits  and  juris- 
diction of  the  United  States,  with  intent  of  him  the  said  William  West 
to  be  enlisted  and  entered  as  a  soldier  in  the  service  of  a  foreign 
prince,  state,  colony,  district  or  people,  to  wit,  in  the  service  of  Her 
Most  Gracious  Majesty  the  Queen  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  the  said  John  Doe  and  Richard  Roe,  at  the  time 
they  so  hired  and  retained  the  said  William  West  to  go  beyond  the 
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limits  and  jurisdiction  of  the  United  States  and  with  the  intent  as 
aforesaid,  not  being  a  subject  or  citizen  of  the  said  Queen  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  transiently  within  the 
United  States,  the  said  hiring  and  retaining  not  being  on  board  any 
vessel  of  war,  letter  of  marque  or  privateer,  which  at  the  time  of  its 
arrival  within  the  United  States  was  fitted  and  equipped  as  such,  and 
the  said  William  West  so  hired  and  retained,  not  being  a  subject  or 
citizen  of  Her  Most  Gracious  Majesty  the  Queen  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  transiently  within  the  United  States, 
enlisting  and  entering  himself  to  serve  the  said  Queen  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  on  board  such  vessel  of  war, 
letter  of  marque  or  privateer,  the  United  States  recognizing  and 
being  at  peace  with  the  said  Her  Most  Gracious  Majesty  the  Queen  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  against  {continuing 
as  in  first  count  a?id  concluding  with  signature  of  prosecuting  attorney  and 
indorsements  as  in  Form  No.  10732). 

3.  Illegal  Fitting  Out  of  Vessel  Against  a  Foreign  People. 

Form  No.  14425.' 

(jCommencement  as  in  Form  No.  10732)  do  present  that  heretofore,  to 
wit,  on  the  first  day  oi  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-seven,  one  John  Doe,  late  of  the  district 
aforesaid,  yeoman,  at  the  district  aforesaid,  and  within  the  territory 
and  jurisdiction  of  the  said  United  States  and  the  jurisdiction  of  this 
court,  to  wit,  at  Philadelphia  in  said  district,  did  unlawfully  fit  out 
and  arm  a  certain  vessel,  called  '■'■The  Three  Friends,"  then  lying  and 
being  within  the  port  of  Philadelphia  in  the  district  aforesaid,  with 
intent  that  the  said  vessel  should  be  employed  in  the  service  of  a 
foreign  people,  that  is  to  say,  in  the  service  of  the  King  of  the  King- 
dom of  Italy,  he  being  a  foreign  prince  recognized  by  the  United 
States  and  with  whom  the  United  States  are  and  then  were  at  peace, 

1.   United  States.  —  Rev.   Stat.  (1878),  Precedent.  —  In  U.  S.  v.  Quincy,  6  Pet. 

^1  5283,  5285.  (U.  S.)  445,  the  twelfth   and  thirteenth 

This  indictment  is  substantially  that  counts  of  the  indictment  were  as  fol- 

set  out  in  Wharton's  Prec.  Ind.  and  PI.  lows: 

(1857),  p.  760.  "  12.  And  the  jurors  aforesaid,  upon 
That  vessel  should  be  armed  or  manned  their  oath  aforesaid,  do  further  present 
for  the  purpose  of  committing  hostilities  that  the  saXA  fohn  D.  Quincy,  on  the 
before  she  leaves  the  territory  of  the  day  and  year  aforesaid,  at  the  district 
United  States  is  not  necessary.  It  is  aforesaid,  within  the  limits  of  the  United 
sufficient  if  there  be  an  intention  that  States  and  within  the  jurisdiction  of  the 
she  should  be  so  fitted  subsequently.  United  States  and  of  this  court,  with 
The  City  of  Mexico,  28  Fed.  Rep.  148.  force  and  arms,  was  knowingly  con- 
Intent  to  commit  hostilities  against  the  cerned  in  the  fitting  out  of  a  certain 
subjects  or  property  of  a  foreign  state  vessel  called  the  Bolivar,  otherwise 
at  peace  with  the  United  States  must  be  called  Las  Damas  Argentinas,  with  in- 
formed within  the  territory  of  the  United  tent  that  such  vessel  be  employed  in  the 
States.  Where  formed  on  the  high  seas,  service  of  a  foreign  people,  that  is  to 
on  an  American  vessel,  no  forfeiture  say,  in  the  service  of  '  7"^^  United  Pro- 
can  be  declared.  The  Laurada,  85  Fed.  vinces  of  Rio  de  la  Plata  '  to  commit  hos- 
Rep.  760.  tilities  against  the  subjects  of  a  foreiga 
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to  cruise  and  commit  hostilities  upon  the  citizens  and  property  of  a 
foreign  people,  that  is  to  say,  \S\t.  Republic  of  France,  said  republic 
being  a  foreign  state  recognized  by  the  United  States  and  with 
whom  the  said  United  States  are  and  then  were  at  peace,  and  upon  the 
citizens  and  property  of  other  states,  being  foreign  states  recognized 
by  the  said  United  States,  and  with  whom  the  said  United  States  are 
and  then  were  at  peace,  against  the  form  of  the  act  of  congress  in 
such  case  made  and  provided  and  against  the  peace,  government  and 
dignity  of  the  United  States  of  America. 

Second  count.  And  the  grand  inquest  aforesaid,  upon  their  respec- 
tive oaths  and  affirmations  respectively  aforesaid,  do  present,  that 
the  said  John  Doe,  yeoman,  heretofore,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  district  aforesaid,  and  within  the  territory  and  juris- 
diction of  the  said  United  States  and  the  jurisdiction  of  this  court, 
to  wit,  at  Philadelphia  in  said  district,  did  unlawfully  attempt  to  fit 
out  and  arm  a  certain  vessel  called  '-'•The  Three  Friends^'  {continuing 
as  in  first  count~). 

Third  count.  And  the  grand  inquest  aforesaid,  upon  their  respec- 
tive oaths  and  affirmations  respectively  aforesaid,  do  further  present, 
that  the  said  John  T)oe,yeomati,  heretofore,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  the  district  aforesaid,  and  within  the  territory  and 
jurisdiction  of  the  said  United  States  and  the  jurisdiction  of  this 
court,  to  wit,  at  Philadelphia  in  said  district,  did  unlawfully  procure 
to  be  fitted  out  and  armed,  a  certain  vessel  called  '■^The  Three 
Friends,"  {cotitinuing  as  in  first  count). 

Fourth  count.  And  the  grand  inquest  aforesaid,  upon  their  respec- 
tive oaths  and  affirmations  respectively  aforesaid,  do  present,  that  the 
said  John  Doe,  yeoman,  heretofore,  to  wit,  on  the  day  and  year  aforesaid, 
at  the  district  aforesaid,  and  within  the  territory  and  jurisdiction  of 
the  said  United  States  and  the  jurisdiction  of  this  court,  to  wit,  at 
Philadelphia  in  said  district,  was  unlawfully  concerned  in  furnishing, 
fitting  out  and  arming  a  certain  vessel  called  '■''The  Three  Friends" 
{continuing  as  in  first  count  afid  concluding  with  signature  of  prosecuting 
attorfiey  afid  indorsements  as  in  Form  No.  10732). 

prince,  that  is  to  say,  against  the  sub-  wise  called  Las  Danias  Argentinas,  with 

iecis  oi  '  His  Imperial  Majesty  the  Consti-  intent    that  the  said  vessel  should  be 

tutional  Emperor  and  Perpetual  Defender  employed   in  the  service  of  a  foreign 

of  Brazil'  with  whom  the  United  States  people,  that  is  to  say,  in  the  service  of 

then  were,  and  still  are  at  peace,  against  the  United  Provinces  of  Rio  de  la  Plata, 

the  form  of  the  Act  of  Congress  in  such  to  cruise  and  commit  hostilities  against 

case  made  and  provided,  and  against  the  subjects  and  property  of  a  foreign 

the  peace,  government  and  dignity  of  prince,  that  is  to  say,  against  the  sub- 

the  United  States.  jects    and    property    of    His   Imperial 

13.  And  the   jurors   aforesaid,  upon  Majesty  the  Constitutional  Emperor  and 

their  oath  aforesaid,  do  furthe    present  Perpetual  Defender  of  Brazil, with  vihom 

that  the  sSixAfohn   D.    Quincy,  on    the  the  United   States  then   were   and  still 

day  and  year  aforesaid,  at  the  district  are  at  peace,  against  the   form  of  the 

aforesaid  within  the  limits  of  the  United  act  of  Congress  in  such  case  made  and 

States,  and  within  the  jurisdiction  of  provided,  and  against  the  peace,  gov- 

the    United    States    and  of  this   court,  ernment    and    dignity   of   the    United 

with  force   and   arms,  was  knowingly  States." 

concerned    in  the  fitting  out  a  certain         It  was  held  that  these  counts   were- 

other  vessel,  called  the  Bolivar,  other-  sufficient  in  law. 
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II.    PROCEEDING  TO  ENFORCE  FORFEITURE  OF  VESSEL  ILLEGALLY 
FITTED  OUT  AGAINST  A  FOREIGN  PEOPLE. 

Form  No.  14426.' 

In  the  District  Court  of  the  United  States  for  the  )  y     a  ^    •    li. 

Southern  District  of  Florida.  \  ^^  Admiralty. 

To  the  Honorable  yi3/^«  Marshall.,  Judge  of  the  JDistrict  Court  of  the- 
United  States  for  the  Southern  District  of  Floi-ida: 

Andrew  Jackson,  attorney  of  the  United  States  for  the  southern  dis- 
trict of  Florida.,  who  prosecutes  for  the  said  United  States  in  this, 
behalf,  and  being  present  here  in  court  in  his  own  proper  person,  in 
the  name  of  and  on  the  behalf  of  the  United  States,  brings  this  libel 
of  information  against  the  steamboat  '■^The  City  of  Jacksonville"  her 
tackle,  engines,  boilers,  machinery,  sails,  apparel,  furniture,  boats 
and  other  appurtenances,  in  a  cause  of  seizure,  and  alleges  and 
informs  as  follows: 

First.  That  on  the  tenth  day  of  April,  in  the  year  one  thousand 
eight  hundred  and  ninety-nine,  at  the  city  of  St.  Johns,  in  the  southern 
district  of  Florida  aforesaid,  and  the  collection  district  of  St.  Johns., 
John  Doe,  then  collector  of  customs  for  the  United  States  for  the  port 
of  St.  Johns,  in  the  collection  district  aforesaid,  did  seize  certain 
property,  to  wit,  the  steamboat  "T-^i?  C//>'<?/"ya^^x^//w7/^,"  her  tackle, 
engines,  boilers,  machinery,  sails,  apparel,  furniture,  boats  and  other 
appurtenances,  and  now  holds  the  same  in  his  custody  within  the 
judicial  and  collection  district  aforesaid,  as  liable  to  condemnation 
and  sale  for  the  causes  following,  to  wit: 

Second.  That  the  said  steamboat  or  steam  vessel,  to  wit,  '■"The 
City  of  Jacksonville,"  was  on,  to  wit,  on  the  tenth  day  of  April,  one 
thousand  eight  hundred  and  ninety-nine,  furnished,  fitted  out  and 
armed,  with  intent  that  she  should  be  employed  in  the  service  of  a 
certain  people,  to  wit,  the  service  of  the  \imgoi  the  Kingdom  of  Italy, 
being  a  foreign  prince,  recognized  by  the  United  States,  and  with 
whom  the  said  United  States  are  and  then  were  at  peace,  to  cruise 
and  commit  hostilities  against  the  subjects,  citizens  and  property  of 
the  King  of  Spain,  a  prince  recognized  by  the  United  States,  and 
with  whom  the  United  States  are  and  then  were  at  peace. 

Third.  That  the  said  steamboat  or  steam  vessel,  "^The  City  of 
Jacksonville,"  on,  to  wit,  on  the  tenth  day  of  April,  one  thousand  eight 
hundred  and  7iinety-nine,  whereof  one  Richard  Roe  was  then  and  there 
master,  and  within  the  said  southern  district  of  Florida,  was  then  and 
there  fitted  out,  furnished  and  armed,  with  intent  that  said  vessel,  the 
said  '■'■The  City  of  Jacksonville"  should  be  employed  in  the  service  of  a 
certain  people,  to  wit,  the  Mvagoi  t\\e  Kingdom  of  Italy,  2i  prince  recog- 
nized by  the  United  States  and  with  whom  the  United  States  are  and 
then  were  at  peace,  to  cruise  and  commit  hostilities  against  the  subjects 
and  property  of  the  King  of  Spain,  a  prince  recognized  by  the  United 
States,  and  with  whom  the  United  States  are  and  then  were  at  peace. 

Fourth.  That  the  said  steamboat  or  steam  vessel,   '■^The  City  of 

1.  United  StaUs.  —  Stat.  (1878),  §§  upon  that  filed  in  "The  Three  Friends," 
5283,  5289,  5290.  166  U.  S.  I,  in  which  case  the  libel  was 

The  libel  set  out  in  the  text  is  based     held  sufficient. 
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Jacksonville"  on,  to  wit,  on  the  tenth  day  of  April,  one  thousand  eight 
hundred  and  ninety-nine,  and  whereof  one  Richard  Roe  was  then  and 
there  master,  within  the  navigable  waters  of  the  United  States  and 
within  the  southern  district  of  Florida,  and  the  jurisdiction  of  this 
court,  was  then  and  there,  by  certain  persons  to  the  attorney  of  the 
said  United  States  unicnown,  furnished,  fitted  out  and  armed,  being 
loaded  with  supplies  and  arms  and  munitions  of  war,  and  it,  the  said 
steam  vessel,  '■'■The  City  of  Jacksonville"  being  then  and  there  fur- 
nished, fitted  out  and  armed  with  one  certain  gun  or  guns,  the  exact 
number  to  the  said  attorney  of  the  United  States  unknown,  and  with 
munitions  of  war  thereof,  with  the  intent  then  and  there  to  be  employed 
in  the  service  of  a  certain  people,  to  wit,  the  king  of  the  Kingdom  of 
Italy,  to  wit,  a  certain  people  and  prince  then  engaged  in  war  with 
the  government  of  a  certain  prince,  to  wit,  the  King  of  Spain,  a  prince 
recognized  by  the  government  of  the  United  States,  and  with  whom 
the  United  States  arq  and  then  were  at  peace,  and  with  the  intent  to 
cruise  and  commit  hostilities  against  the  subjects,  citizens  and  prop- 
erty of  the  said  King  of  Spain,  and  did,  on  said  day  and  date  last 
aforesaid,  and  being  so  furnished,  fitted  out  and  armed  as  aforesaid, 
then  and  there  as  aforesaid,  from  the  navigable  waters  of  the  United 
States,  to  wit,  from  the  St.  Johns  river,  within  the  southern  district 
of  Florida,  and  within  the  district  aforesaid,  proceed  upon  a  voyage  to 
the  Kingdom  of  Spain  aforesaid,  with  the  intent  aforesaid,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  and  that 
by  force  and  virtue  of  the  acts  of  congress  in  such  case  made  and 
provided  the  said  steamboat  or  steam  vessel,  her  tackle,  engines, 
boilers,  machinery,  sails,  apparel,  furniture,  boats  and  other  appur- 
tenances became  and  are  forfeited  to  the  use  of  the  said  United  States. 

Fifth.  And  the  said  attorney  says  that  by  reason  of  all  and  singu- 
lar the  premises  aforesaid,  and  by  force  of  the  statute  in  such  case 
made  and  provided,  the  aforesaid  and  described  steamboat  or 
steam  vessel,  "77/^  City  of  Jacksonville,"  her  tackle,  engines,  boilers, 
machinery,  sails,  apparel,  furniture,  boats  and  other  appurtenances 
became  and  are  forfeited  to  the  use  of  the  said  United  States. 

Sixth.  That  all  and  singular  the  matters  aforesaid  are  true  and 
within  the  admiralty  and  maritime  jurisdiction  of  this  honorable 
court,  and  that  the  said  vessel,  her  tackle,  engines,  boilers,  machinery, 
sails,  apparel,  furniture,  boats  and  other  appurtenances  are  within 
the  said  district. 

Wherefore,  the  said  attorney  for  the  United  States,  on  behalf  of 
the  said  United  States,  prays  that  process  and  monition  in  due  form 
of  law  may  issue  in  this  case  against  the  said  steamboat,  "■The  City 
of  Jacksonville"  her  tackle,  engines,  boilers,  machinery,  sails,  apparel, 
furniture,  boats  and  other  appurtenances,  and  that  all  persons  claiming 
any  interest  therein  may  be  cited  to  appear  and  answer  all  and  singular 
the  premises,  and  that  this  honorable  court  will  decree  for  the  penalty 
aforesaid  and  that  the  said  steamboat  be  condemned  andsold  to  pay 
the  penalty  aforesaid  with  costs  of  this  action,  and  that  this  honorable 
■court  will  otherwise  rightly  and  justly  administer  in  the  premises. 

Andreiu  Jackson, 
United  States  Attorney  for  the  Southern  District  of  Florida. 
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CROSS-REFERENCES. 

For  Forms  in  Proceedings  for  Neiv  Trial  or  Rehearing  in  the  Appellate 
Court,  see  the  titles AFFEALS,vo\.  i,  p.  890;  CERTIORARI, 
vol.  4,  p.  427;  ERROR,  WRIT  OF,  vol.  7,  p.  711;  EXCEF- 
TIONS,  BILLS  OF,  vol.  7,  p.  871;  REHEARING. 

I.  NEW  TRIAL  FOR  CAUSE. 

1.  In>  Civil  Cases. 

a.  In  General. 

(1)  Notices. 

{a)  Of  Intention  to  Move. 

aa.  Order  Extending  Time  for  Giving. 

Form  No.  14427. 

(Precedent  in  Emeric  v.  Alvarado,  64  Cal.  540.)' 

\{Title  of  court  and  cause  as  in  Form  No.  6529. y]^ 

Good  cause  appearing  therefor,  it  is  ordered  that  the  time  for  the 
defendants,  or  any  or  each  of  them,  to  give  notice  of  their  intention 
to  move  for  a  new  trial,  and  to  serve  a  bill  of  exceptions,  is  hereby 
extended  thirty  days. 

\{Date  and  signature  as  in  Form  No.  6529.)]'^ 

bb.  The  Notice.* 
Form  No.  14428.* 

In  the  Superior  Court  of  the  City  and  County  of  San  Francisco^ 
State  of  California. 

1.  It  was  held  in  this  case  that  the  Nevada.  —  Gen.  Stat.  (1885),  §  3219. 
time  mentioned  in  the  order  commenced  See  also  State  v.  Nevada  First  Nat. 
to  run  at  the  expiration  of  the  ten  days  Bank,  4  Nev.  358  (approving  Killip  v. 
allowed  by  statute  for  the  notice.     The  Empire  Mill  Co.,  2  Nev.  34). 

order   is   valid   under  Cal.  Code   Civ.  North  Dakota.  —  Rev.  Codes  (1895),  § 

Proc.^  (1897),  §  1054.  5474. 

2.  The  matter  to  be  supplied  within  Rhode  Islattd.  —  Gen.  Laws  (1896),  c. 
[]  will  not  be  found  in  the  reported  case.  251,  §6,  subs.  i. 

3.  For  Statutes  relating  to  the  notice  South  Dakota.  —  Dak.  Comp.  Laws 
of  intention  to  move  for  new  trial  see  (1887),  §  5090.  See  also  Pierre  First 
as  follows,  to  wit:  Nat,  Bank  v.  Comfort,  4  Dak.  167. 

California.  —  Code  Civ.   Proc.  (1897),  Utah.  —  Rev.  Stat.  (1898),  §  3294. 

§    659.      See    also    Bear    River,    etc.,  In  Writing.  —  The  notice  of  intention 

Water,  etc.,  Co.  v.  Boles,  24  Cal.  354;  to  move  for   new   trial   should   be   in 

Flateau  z/.  Lubeck,  24  Cal.  364;  Wright  writing.     Bear  River,  etc.,  Water,  etc., 

V.  Snowball,  45  Cal.  654;  Wittenbrock  Co.  v.   Boles,   24  Cal.   354;  Flateau  v. 

z.  Bellmer,  57  Cal.  12;  Matter  of  Phil-  Lubeck,  24  Cal.  364  (m/?V«.fj«?  language 

brook,  108  Cal.  14.  of  the  court  concerning  notices  gener- 

Idaho.  —  Rev.    Stat.   (1887),    §    4441.  ally  in  Borland  v.  Thornton,   12  Cal. 

See  also  Stevens  v.  Northwestern  Stage  440). 

Co.,  I  Idaho  604.  4.   California.  —  Code      Civ.      Proc. 

Montana. — Code  Civ.  Proc.  (1895),  §  (1897),  §  659. 

I173.  See,  generally,  supra,  note  3. 
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John  Doc,  plaintiff,^     ) 

against  V  Notice  of  Intention  to  Move  for  a  New  Trial. 

Richard  Roe,  defendant.  ) 

Take  notice  that  the  above  named  defendant,  Richard  Roe,  intends 
to  move  the  court^  for  a  new  trial  in  this  case,^  upon  the  following 
grounds:  {Here  efiumeraie  grounds  as  in  Form  No.  IJfJiS^).^ 


1.  Pailore  to  Name  All  Parties.  —  A 

notice  by  defendant,  directed  to  and 
served  on  the  attorneys  who  were  the 
attorneys  for  all  the  plaintiffs,  is  suffi- 
cient, although  by  inadvertence  the 
name  of  one  plaintiff  was  omitted  from 
the  caption  of  the  notice,  there  being 
no  pretense  that  the  omission  led  the 
attorneys  into  the  belief  that  no  notice 
was  intended  as  to  such  party.  Cook 
v.  Sudden,  94  Cal.  443. 

2.  When  and  Where  Motion  to  be  Hade. 
—  The  notice  of  intention  should  not 
state  when  and  where  the  motion  for  a 
new  trial  will  be  heard.  As  a  general 
rule,  the  person  who  desires  to  make 
such  motion  is  not  in  a  position  to 
notice  his  motion  for  the  hearing  at  the 
time  of  service  of  his  notice  of  inten- 
tion, but  it  often  happens  that  at  that 
time  the  bill  or  statement  has  not  been 
settled.  Anderson  v.  Grand  Forks 
First  Nat.  Bank,  5  N.  Dak.  80. 

3.  Object  of  Motion.  —  The  codes  pro- 
vide that  the  verdict  or  other  decision 
may  be  vacated  and  a  new  trial  granted, 
but  it  is  unnecessary  for  the  notice  to 
state  in  terms  an  intention  to  move  that 
the  verdict  or  decision  be  vacated. 
Bauder  v.  Tyrrel,  59  Cal.  99;  Heinlen 
V.  Heilbron,  71  Cal.  557.  Hence  a 
notice  of  intention  "  to  set  aside  and 
vacate  the  judgment  rendered  and  en- 
tered herein,  and  to  grant  a  new  trial," 
is  a  sufficient  notice  of  intention,  for 
all  the  words  prior  to  "  and  to  grant  a 
new  trial"  may  be  rejected  as  surplus- 
age. Locke  V.  Moulton,  96  Cal.  21. 
But  in  Sawyer  v.  Sargent,  65  Cal.  259 
{followed  in  Little  v.  Jacks,  67  Cal.  165), 
it  was  held  that  proceedings  for  a  new 
trial  could  not  be  initiated  by  a  notice 
of  intention  "  to  vacate  and  set  aside 
the  judgment  and  an  order  for  a  new 
trial."  This  case,  however,  was  virtu- 
ally overruled  by  the  case  of  O'Connell 
V.  Main,  etc.,  Sts.  Hotel  Co.,  90  Cal. 
515,  in  which  case  a  notice  that  defend- 
ant ''intends  to  and  will  move  this 
court  to  set  aside  the  decision  and 
judgment  heretofore  rendered,  entered 
and  made  in  said  cause,"  setting  out  as 
grounds  for  the  motion  three  of  the 
grounds  for  new  trial  specified  in  the 


code,  and  stating  that  the  motion  will 
be  made  upon  a  statement  of  the  case, 
was  held  to  be  a  sufficient  notice  of  in- 
tention. 

A  notice  of  intention  to  move  for  "a 
rehearing  or  new  trial"  is  sufficient, 
the  words  "rehearing"  and  "new 
trial"  being  synonymous.  Kimple  f. 
Conway,  69  Cal.  71. 

4.  Orotm^  of  Motion  —  Generally.  — 
The  notice  must  designate  the  grounds 
upon  which  the  motion  will  be  made. 

California.  — Code  Civ.  Proc.  (1897), 
§  659;  Walls  V.  Preston,  25  Cal.  59; 
Butterfield  v.  Central  Pac.  R.  Co.,  37 
Cal.  381. 

Idaho.  —  Rev.  Stat.  (1887),  §  4441. 

Montana.  —  Code  Civ.  Proc.  (1897),  § 
1173;     Griswold    v.     Boley,    i     Mont. 

545- 

Nevada.  — Gen.  Stat.  (1885),  §  3219; 
Worthing  v.  Cutts,  8  Nev.  118. 

North  Dakota.  —  Rev.  Codes  (1895), 

§  5474. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5090;  Reagan  v.  McKibben, 
II  S.  Dak.  270. 

Utah.  —  Rev.  Stat.  (1898),  ^  3294. 

Washington, —  Ballinger's  Anno. 
Codes  and  Stat.  (1897),  §  5075. 

Insufficiency  of  Evidence.  —  A  notice 
of  intention  to  move  for  a  new  trial, 
specifying  as  a  ground  therefor  the 
insufficiency  of  the  evidence  to  support 
or  justify  the  findings,  is  a  valid  no- 
tice. Boston  Tunnel  Co.  v.  McKenzie, 
67  Cal.  485.  But  a  statementof  grounds 
in  a  notice  of  intention  as  being  "  in- 
sufficiency of  the  evidence  to  support 
the  judgment,"  and  that  "the  judg- 
ment is  against  law,"  must  be  disre- 
garded by  the  court,  as  neither  of  these 
grounds  is  by  the  code  made  a  cause 
of  granting  a  new  trial.  Mazkewitz  v. 
Pimentel,  83  Cal.  450;  Martin  v.  Mat- 
field,  49  Cal.  42.  But  when  the  ground 
for  the  motion  is  the  insufficiency  of 
the  evidence  to  justify  the  verdict  or 
other  decision,  and  the  motion  is  made 
on  the  minutes  of  the  court,  the  notice 
of  intention  should  specify  the  particu- 
lars in  which  the  evidence  is  alleged  to 
be  insufficient. 

California.  —  Code  Civ.  Proc.  (1897), 
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The  said  motion  will  be  made  upon^  affidavits^  (or  the  viinutes  of 


§  659,  subs.  4;  Weyl  v.  Sonoma  Valley 
R.  Co.,  69  Cal.  202;  Buckley  v.  Althorf, 
86  Cal.  643;  Neale  v.  Depot  R.  Co.,  94 
Cal.  425. 

Idaho.  —  Rev.  Stat.  (1887),  §  4441, 
subs.  4. 

North  Dakota.— 'Rev.  Codes  (1895),  § 
5474,  subs.  3;  Pickert  v.  Rugg,  i  N. 
Dak.  230;  Henry  v.  Maher,  6  N.  Dak. 

413- 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5090,  subs.  4. 

Utah.— Rev.  Stat.  (1898),  §  3296. 

And  where  no  specifications  are 
made  in  the  notice  of  motion,  no  subse- 
quent statement  of  the  case  is  author- 
ized. Buckley  v.  Althorf,  86  Cal.  643. 
And  where  a  notice  designated  as  one 
of  the  grounds  the  "insufficiency  of 
the  evidence  to  justify  the  verdict," 
and  the  only  specifications  in  the  state- 
ment were  of  particulars  in  which  the 
court  erred,  it  was  held  that  such 
specifications  would  not  be  considered 
as  of  particulars  wherein  the  evidence 
was  insufficient.  Cunnington  v.  Scott, 
4  Utah  446. 

A  specification  that  the  evidence  of 
plaintiff  showed  the  property  in  suit  to 
be  worth  a  certain  sum,  which  the  jury 
had  disregarded,  there  being  no  evi- 
dence to  the  contrary,  is  sufficient. 
Distad  V.  Shanklin,  11  S.  Dak.  i. 

Errors  of  Law.  —  When  the  ground 
of  the  motion  is  errors  in  law  occur- 
ring at  the  trial  and  excepted  to  by  the 
moving  party,  the  notice  of  intention 
must  specify  the  particular  errors  upon 
which  the  party  will  rely. 

California.  —  Code  Civ.  Proc.  (1897), 
§  659,  subs.  4;  Buckley  v.  Althorf,  86 
Cal.  643;  Neale  v.  Depot  R.  Co.,  94 
Cal.  425;  Packer  v.  Doray,  98  Cal.  315; 
Salisbury  v.  Burr,  114  Cal.  451. 

Idaho.  —  Rev.  Stat.  (1887),  «5  4441, 
subs.  4. 

North  Dakota. — Rev.  Codes  (1895), 
§  5474,  subs.  3;  Fletcher  v.  Nelson,  6 
N.  Dak.  94. 

Utah.  —  Rev.  Stat.  (1898),  §  3296. 

The  "  notice  of  motion"  mentioned  in 
Cal.  Code  Civ.  Proc.  (1897),  §659,  subs. 
4,  is  the  same  as  the  "  notice  of  inten- 
tion to  move  for  a  new  trial  "  mentioned 
in  subsection  i,  of  the  same  section, 
and  a  party  moving  for  a  new  trial  upon 
the  minutes  of  the  court  who  fails  to 
make  the  required  specifications  in 
his  notice  of  intention  to  move  for  a 
new  trial,  cannot  cure  such  defect  after 


the  expiration  of  the  time  for  giving 
notice  of  intention  to  make  the  motion 
by  giving  an  additional  notice  that  he 
will  "bring  on  for  hearing  his  motion 
for  a  new  trial  "  and  annexing  thereto 
a  formal  motion  for  new  trial,  together 
with  specifications  of  the  particulars  in 
which  the  evidence  was  insufficient  and 
of  the  errors  of  law  relied  upon.  Neale 
V.  Depot  R.  Co.  94  Cal.  425. 

1.  Upon  What  to  be  Made. —  The  notice 
should  specify  whether  the  motion  will 
be  made  upon  affidavits,  or  the  minutes 
of  the  court,  or  a  bill  of  exceptions,  or  a 
statement  of  the  case. 

California.  —  Code  Civ.   Proc.  ( 1897), 

§659- 

Idaho.  —  Rev.  Stat.  (1887).  §  4441. 
North  Dakota.  —  Rev.  Codes,  (1895), 

§  5474- 

South  Dakota. — Dak.  Comp.  Laws 
(1887),  §  5090. 

Utah.  —  Rev.  Stat.  (189S),  §  3294. 
And  a  motion  cannot  be  considered 
when  the  notice  does  not  state  what  the 
motion  will  be  based  upon,  whether 
upon  affidavits,  minutes  of  the  court, 
bill  of  exceptions,  or  a  statement  of  the 
case.  Hill  v.  Beatty,  61  Cal.  292; 
Hughes  V.  Alsip,  112  Cal.  587;  Gregg 
V.  Garrett,  13  Mont.  10.  But  a  notice 
which  insufficiently  designates  on  what 
the  motion  will  be  based  is  cured  by  a 
stipulation  that  a  statement  of  the  case 
may  be  used.  Rutherford  v.  Talent,  6 
Mont.  112. 

A  notice  of  intention  to  move  for  new 
trial  to  be  "  made  on  the  minutes  of  the 
court  and  a  bill  of  exceptions"  is  not 
uncertain.  Hall  v.  Harris,  r  S.  Dak. 
279.  And  a  notice  to  the  effect  that  the 
motion  will  be  made  "  upon  the  minutes 
of  the  court  and  bills  of  exceptions  now 
or  hereafter  on  file  in  said  cause,  and  a 
statement  of  the  case  hereafter  to  be 
prepared  and  served,"  is  sufficient,  al- 
though it  would  have  been  objection- 
able if  these  had  been  stated  in  the 
alternative.     Gamer  v.  Glenn,  8  Mont. 

371- 

A  motion  for  new  trial  may  properly 
be  heard  upon  a  statement  of  the  case 
only,  although  the  notice  stated  that  it 
would  also  be  made  on  the  minutes  of 
the  court  and  a  bill  of  exceptions.  Hart 
V.  Kimball,  72  Cal.  283. 

2.  Affidavits.  —  For  forms  of  affidavits 
to  be  used  in  moving  for  a  new 
trial  see  infra.  Form  No.  14443  '' 
seq. 
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the  court  or  a  bill  of  exceptions^  or  a  statement  of  the  case^^. 

Jeremiah  Mason,  Attorney  for  Defendant.^ 
To  John  Doe,   the   said  plaintiff,   and  Joseph  Story,    Attorney    for 
Plaintiff. 

Form  No.  14429.^ 

State  of  Rhode  Island  and  Providence  Plantations. 
Providence,  Sc.  Supreme  Court, 

Common  Pleas  Division. 
June  11,  A.  D.  \^00. 
John  Doe     ) 
against       >•  No.  13. 
Richard  Roe.  ) 

And  now,  after  verdict  in  the  above  entitled  case,  and  within  five 
days  of  such  verdict,  the  defendant  comes  into  court  and  gives  notice 
of  his  intention  to  prefer  a  petition  for  a  new  trial  therein:  and  moves 
for  an  extension  of  time  within  which  to  file  his  statements,  etc.,  to 
June  27,  a.  d.  igOO. 

By  his  Attorney, 

Jeremiah  Mason. 
{J)  Of  Motion.^ 


1.  Bill  of  Exceptions.  —  For  forms  of 
bills  of  exceptions  and  forms  in  proceed- 
ings connected  with  the  settlement 
thereof  see  the  title  Exceptions,  Bills 

OF,  vol.   7,   p.    871. 

2.  Statement  of  the  Case.  —  For  forms 
connected  with  the  settlement  of  the 
statement  of  the  case  see  infra.  Form 
No.  14453  ^^  -f^?' 

3.  Signature.  —  When  there  are  sev- 
eral defendants  and  one  of  them  appears 
by  an  attorney  who  conducts  the  case 
for  him,  and  the  attorney  gives  notice 
of  intention  to  move  for  a  new  trial,  in 
which  he  signs  himself  "  attorney  for 
the  defendants,"  the  motion  must  be 
limited  to  the  defendant  for  whom  the 
attorney  appears.  Hobbs  v.  Duff,  43 
Cal.  485.  See  also  Prescott  v.  Salthouse, 
53  Cal.  221. 

4.  Rhode  Island. — Gen.  Laws  (1896), 
c.  251,  §  6,  subs.  I. 

5.  For  statutes  and  rules  relating  to 
notice  of  motion  see  as  follows,  to 
wit: 

California. — Code  Civ.  Proc.  (^1897), 
^  659,  subs.  4. 

Georgia.  —  2  Code  (1895),  §  5487. 

Idaho.  —  Rev.  Stat.  (1887),  §  4441, 
subs.  4. 

louisiana.  —  Garland's  Rev.  Code 
Prac.  (1894),  §  559. 

Massachusetts  —  Super.  Ct.  Com.  L. 
Rules,  No.  XLVI.  See  also  Cram  v. 
Moore,  158  Mass.  276. 


Michigan.  —  Cir.  Ct.  Com.  L.  Rules, 

No.  21. 

New  York.  —  Code  Civ.  Proc,  § 
1002.  See  also  Russell  v.  Agricultural 
Ins.  Co.,  (Supreme  Ct.  App.  Div.)  46 
N.  Y.  Supp.  186. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  5476. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5092. 

£//a/^.  —  Rev.  Stat.  (1898),  §§  3296, 
3297. 

Washington.  —  Ballinger's  Anno. 
Codes  «&  Stat.  (1897),  §  5075. 

See  also  Foxcraft  v.  Nagle,  2  Dall. 
(Pa.)  150;  Galloway  v.  Negle,  i  Yeates 
(Pa.)  103;  Furry  v.  Stone,  i  Yeates  (Pa.) 
186;  Henry  v.  Kennedy,  i  Binn.  (Pa.) 
458;  Reinouldt  v.  Aublai,  4  Binn.  (Pa.) 
378. 

And  see  14  Encycl.  of  PI.  and  Pr. 
895,  to  the  effect  that  in  most  states  no- 
tice of  motion  is  required  as  in  ordinary 
motions. 

United  with  Notice  of  Intention.  —  It 
is  bad  practice  to  unite  in  the  same 
instrument  notice  of  intention  to  move 
and  notice  of  motion.  Anderson  v. 
Grand  Forks  First  Nat.  Bank,  5  N. 
Dak.  80.  But  a  notice  of  motion  for 
new  trial,  otherwise  proper  in  form, 
which  contains  a  notice  that  the 
motion  will  be  made  upon  the  minutes 
of  the  court  and  upon  the  ground 
specifically   stated   in    the   notice,   will 
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aa.  In  General. 

Form  No.  14430.* 

State  of  North  Dakota,  )  In  District  Court, 

County  of  Burleigh.        \     '    Sixth  Judicial  District. 
J^ohn  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

Please  take  notice,  that  the  undersigned  will  on  Xh^  first  day  of 
June,  i()00,  at  the  hour  of  ten  o'clock  A.  m.  of  said  day,  or  as  soon 
thereafter  as  counsel  can  be  heard,  at  the  court-house  in  the  city  of 
Bismarck  in  said  county,  move  the  court  to  vacate  and  set  aside  the 
verdict  herein  and  for  a  new  trial  herein,  and  that  said  motion  will 
be  made  upon  the  minutes  of  the  court. 

Dated  the  twenty-second  ddij  of  May,  a.  d.  igOO. 
Yours  respectfully, 

Jeremiah  Mason, 
Attorney  for  Defendant,  Bismarck^  N.  D. 
To  Joseph  Story, 

Attorney  for  Plaintiff,  Bismarck,  N  D. 

bb.  In  Extraordinary  Cass. 

Form  No.  1 4  4  3  i . 

(Precedent  in  Cleveland  v,  Chambliss,  64  Ga.  356.)* 

[(7/V/<f  of  court  and  cause  as  in  Form  No.  HJi35.y\^ 
To  the  defendants  and  their  solicitors: 

Whereas  the  judge  of  the  superior  court  of  the  Macoit  circuit, 
Honorable  Barnard  Hill,  presiding  at  the  hearing  of  said  cause  when 
said  verdict  was  rendered,  suddenly  died  during  said  September  term, 
1 877,  on  the  day  next  to  the  rendition  of  said  verdict,  whilst  com- 
plainant was  preparing  through  his  solicitors  a  motion  for  a  new  trial, 
and  before  the  same  was  or  could  have  been  filed,  and  whereas  the 
next  March  term  of  said  superior  court  is  and  will  be  the  first  time 

operate  as  a  notice  of  intention  as  well  portunity  to  raise  the  question  had  been 

as    a   notice   of    motion.     Fletcher    v.  given  in  the  court  below  and  it  had  not 

Nelson,   6  N.  Dak.  94.      And  in  Call-  been   there  raised,  the  question  could 

fornia  it  has  been  held  that  the  notice  not  be  reviewed  in  the  supreme  court. 

of     motion    mentioned    in    Code    Civ.  In   Powell  v.  Howell,  21  Ga.  214,  and 

Proc.  (1897),  §  659,  subs.  4,  is  the  same  Gauldin   71.    Crawford,    30   Ga.   674,  it 

as  the  "notice  of  intention  to  move"  was  held  that  such  grounds  should  be 

mentioned  in  subdivision  i  of  the  same  included  in  the  notice,  but  the  statute 

section.      Neale   v.    Depot   R.  Co.,   94  at  that  time  (Cobb's  Dig.  503)  directed 

Cal.  425.  that    "twenty   days'    notice    shall    be 

1.  North  Dakota. — Rev.  Codes  (1895),  given  by  the  party  applying  for  the 
§  5476.  See,  generally,  supra,  note  5.  new  trial  to  the  adverse  party  of  his  in- 
p.  102.  tention  to  apply  and  the  grounds  of  his 

2.  In  the  supreme  court,  the  objec-  application."  The  present  statute  (2  Ga. 
tion  was  made  to  this  notice  that  it  did  Code  (1895),  §  5487)  provides  merely 
notspecify  any  ground  or  grounds  upon  that  "twenty  days'  notice  shall  be 
which  the  motion  would  be  based,  but  given  to  the  opposite  party." 

the   court   without   passing  upon   this        3.  The  matter  to  be  supplied  within 

•question  held  that,  inasmuch  as  an  op-     [  J  will  not  be  found  in  the  reported  case. 
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when  such  a  motion  could  be  filed,  the  defendants  are  hereby  notified 
that  at  said  March  term  of  the  superior  court  of  Crawford  coxxnty ,  the 
complainant  will  make  and  file  a  motion  for  a  new  trial  in  said  cause 
as  an  extraordinary  case,  and  as  authorized  by  law  in  such  cases 
made  and  provided. 

[(^Signature  as  in  Form  No.  IJ^S.yy- 

(2)  Motion  or  Petition. 

{a)  Motion. 

aa.  In  General. 

Form  No.  14432.* 

In  the  District  Court  of  Cowley  County : 

Civil  Action  No  13. 
Motion  for  New  Trial. 


John  Doe,  plaintiff, 

against 

JRichard Eoe,  defendant.^ 

And  now  comes  said  defendant,  Richard  Roe,   by  Jeremiah  MasoUy 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 

2i  In  Writing.  —  Every  motion  for 
new  trial  shall  be  in  writing. 

Arizona.  —  Rev.  Stat.  (1887),  §  834. 

District  of  Columbia. — Com.  L.  Rules, 
No.  53. 

Florida.  —Rev.  Stat.  (1892),  §  1180. 

Illinois.  —  Starr  &  C,  Anno.  Stat. 
(1896),  c.  no,  par.  57;  Cir.  Ct.  Com.  L. 
Rules,  No.  25. 

Indiana.  —  Addleman  v.  Erwin,  6 
Ind.  494;  Kirby  v.  Cannon,  g  Ind.  371; 
McDaniel  v.  Graves,  12  Ind.  465;  Ste- 
vens V.  Nevitt,  15  Ind.  224. 

Kansas.  —  Douglass  v.  Insley,  34 
Kan.  604. 

Maine.  —  Supreme  Jud.  Ct.  Rules, 
No.  XVII. 

Nebraska.  —  Phoenix  Ins.  Co.  v. 
Readinger,  28  Neb.  587. 

Oklahoma.  —  Rogers  v.  Bonnett,  4 
Okla.  90. 

Texas.  —  Rev.  Stat.  (1895),  art.  1371. 

Or  must  be  made  by  motion  upon 
written  grounds  filed  at  the  time  of 
making  the  motion. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  5842. 

Colorado.  —  Mills'  Anno.  Code  (1896), 
§218. 

Florida.—  Rev.  Stat.  (1892),  §  1180. 

Illinois.  — Ottawa,  etc.,  R.  Co.  v.  Mc- 
Math,  91  111.  104;  Metropolitan  West 
Side  El.  R.  Co.  v.  White,  166  111.  375; 
Hartford  Deposit  Co.  v.  Pederson,  67 
111.  App.  142;  Hutchison  v.  Moore  Bros. 
Furniture  Co.,  85  111.  App.  456.  See, 
however,  May  v.  May,  36  111.  App.  77. 


Indiana.  —  Horner's  Stat.  (1896),  § 
562;  Thompson  v.  Shaefer,  9  Ind.  500; 
Howes  V.  Halliday,  10  Ind.  339;  Lagro. 
etc.,  Plankroad  Co.  v.  Eriston.  10  Ind. 
342;  Fausett  z*.  Voss,  12  Ind.  525;  Hol- 
lowell  V.  Cheek,  12  Ind.  614;  Kent  z*. 
Lawson,  12  Ind.  675;  Davis  v.  Bolton, 
16  Ind.  139;  Shover  v.  Jones,  32  Ind. 
141;  Whaley  v.  Gleason,  40  Ind.  405; 
Krutz  V.  Craig,  53  Ind.  561;  La  FoUette 
V.  Higgins,  109  Ind.  241. 

Iowa.  —  Code  (1897),  §  3756. 

Kansas.  —  Gen.  Stat.  (1897),  c.  95,  § 
319;  Clayton  v.  School  Dist.  No.  i,  20 
Kan.  256. 

Kentucky. —  Bullitt's  Civ.  Code  (1895), 
§  34.'^;  Taylor  z/.  Giger,  Hard.  (Ky.)  595; 
Reed  v.  Miller,  i  Bibb  (Ky.)  142;  Mc- 
Allister v.  Connecticut  Mut.  L.  Ins. 
Co.,  78  Ky.  531. 

Michigan.  — Cir.  Ct.  Com.  L.  Rules, 
No.  21. 


-  Barney   v.   Scherling, 
Comp.    Stat.    (1899),   § 


Mississippi. 
40  Miss.  320. 

Nebraska.  - 
5890. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  ^ 
5308. 

Oklahoma.  —  Stat.  (1893),  §  4199. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2655. 

3.  Entitling. —  Where  a  motion  for 
new  trial  was  entitled  "'Kimball  v. 
Whitney"  and  proceeded  "The  plain- 
tiff moves  the  court,"  etc.,  and  it  suf- 
ficiently appeared  from  the  reasons 
assigned  in  the  motion  that  it  was  in- 
tended to  be  made  in  behalf  of  all 
plaintiffs,  it  will  be  so  regarded.  Kim- 
ball V.  Whitney,  15  Ind,  280. 
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his  attorney,  and  moves  the  court  to  vacate  the  verdict  (or  report  or 
decision')  found  (or  made)  by  the  jury  (or  referee  or  courty-  in  this 
action,  on  the  tenth  6.a.y  oi  May,  a.  d.  19^^,2  and  to  grant  sdad  defend- 
ant, Richard  Roe,  a  new  trial^  of  this  action,  for  the  following  causes* 


1.  Verdict,  Eeport  or  Decision.  —  A  new 
trial  is  a  re-examination  in  the  same 
court  of  an  issue  of  fact  after  a  verdict 
by  a  jury,  or  a  decision  of  the  court,  or 
the  report  of  a  referee  or  master. 

Arkansas.  —  Sand.  &  H.  Dig.  (i8q4).  § 

5839. 

California. — Code  Civ.  Proc.  (1897), 

§656. 

Colorado. — Mills'  Anno.  Code  (1896), 
§216. 

Idaho.  —Rev.  Stat.  (1887).  §  4438. 

lowa.  —  CoAe  (1897),  §  3755. 

Kansas. — Gen.  Stat.  (1887),  c.  95,  § 
316. 

Kentucky.—  Bullitt's  Civ.  Code  (1895), 
§  340. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
1 1 70. 

Nebraska.— Com^.  Stat.  (1899),  §  5887. 

Nevada. —G&n.  Stat.  (1885),  §  3216. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
5472. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5305. 

Oklahoma.  — Stat.  (1893),  §4196. 

Oregon.  —  Hill's  Anno.  Laws  (1892),  § 

234- 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5087. 

Utah.— Rev.  Stat.  (1898),  §  3291. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5070. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2652. 

2.  When  Made.  —  As  to  the  period 
within  which  the  motion  for  new  trial 
must  be  made,  see  the  following  stat- 
utes, to  wit; 

Arizona.— Rew.  Stat.  (1887),  §  836. 
Arkansas. — Sand.  &   H.   Dig.  (1894), 

§  5841. 

Colorado.  —  Mills'  Anno.  Code  (1896), 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  55,  §6;  Com.  L.  Rules,  No.  53. 

Florida.  — Rev.  Stat.  (1892),  §  1180. 

Georgia.  — 2  Code  (1895),  ^  5484. 

Indiana.  —  Horner's  Stat.  (1896),  § 
561. 

Iowa.  — Code  (1897),  §§  3756,  3796. 

Kansas.  —Gen.  Stat.  (1887),  c.  95,  § 
318. 

Kentucky.—  Bullitt's  Civ.  Code  (1895), 
§342. 

Maine.  —  Supreme  Jud.  Ct.  Rules, 
No.  XVH. 


Alassachusetts.  —  Super.  Ct.  Com.  L. 
Rules,  No.  XLVL 

Michigan.  —  Cir.  Ct.  Com.  L.  Rules,^ 
No.  21. 

Missouri.  — Rev.  Stat.  (1889),  §  2243. 

Nebraska. —  Comp.  Stat.  (1899),  § 
5889. 

New  Mexico.  — Comp.  Laws  (1897),  § 
2685,  subs.  133. 

North  Carolina. —  Clark's  Code  Civ. 
Proc.  (1891),  §  412. 

Ohio.  —  Bates'  Anno.   Stat.  (1897),  § 

5307- 

Oklahoma.  —  Stat.  (1893),  §  4198. 

Oregon.  —  Hill's  Anno.  Laws  (1892),. 
§§  23b,  237. 

South  Carolina.  —  Code  Civ.  Proc 
(1893).  S  287. 

Texas.  —  Rev.  Stat.  (1895),  art.  1373. 

Wisconsin.  —  Stat.  (1898),  p§  2878, 
2879. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2654. 

8.  Object  of  Motion.  —  While  it  should 
appear  that  a  new  trial  is  the  object  of 
the  motion,  these  words  are  not  sacra- 
mental. Thus,  a  motion  "to  set  aside 
and  vacate  the  verdict  of  the  jury " 
upon  the  grounds  that  the  verdict  is- 
not  sustained  by  sufficient  evidence,  is 
contrary  to  law,  and  for  errors  of  law 
occurring  at  the  trial  and  excepted  to, 
where  the  motion  did  not  in  terms  pur- 
port to  be  a  motion  for  new  trial,  but 
was  treated  by  the  parties  and  court  a& 
a  motion  for  new  trial,  was  sufficient 
and  was  so  treated  by  the  supreme 
court.  Hartley  v.  Chidester,  36  Kan. 
363.  And  a  motion  to  set  aside  a  judg- 
ment and  restore  the  cause  to  the  calen- 
dar for  trial  has  been  held  equivalent 
to  a  motion  for  a  new  trial.  Neulander 
V.  Rothschild,  67  111.  App.  288. 

See  also  Jones  v.  Pennsylvania  R. 
Co.,  18  D.  C.  426;  Goode  v.  Lewis,  118 
Mo.  357;  Salinas  z/.  Wright,  11  Tex.  572. 

A  motion  should  be  for  a  new  trial 
generally,  and  a  motion  is  insufficient 
where  it  asks  for  a  new  trial  upon  "  his 
paragraphs  of  counterclaim  and  set- 
off," though  they  were  the  only  plead- 
ings upon  which  issue  was  made. 
Johnson  v.  McCulloch,  89  Ind.  270. 

4.  Specifying  Groands  —  Generally.  — 
Every  motion  for  new  trial  shall  specify 
the  grounds  upon  which  it  is  founded. 

Arizona.  —  Rev.  Stat.  (1887),  §  834. 
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Arkansas.  —  Danley  v.  Robbins,  3 
Ark.  144. 

District  of  Columbia.  — Com.  L.  Rules, 
No.  53.  Contra  in  a  motion  under 
Comp.  Stat.  (1894),  c.  55,  §  8.  Jones  v. 
Pennsylvania  R.  Co.,  18  D.  C.  426. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  no,  par.  57.  See  also  Metro- 
politan West  Side  El.  R.  Co.  v.  White, 
166  111.  375. 

Indiana.  — White  v.  Rice,  48  Ind.  225. 

Louisiana.  —  Garland's  Rev.  Code 
Prac.  (1894),  §  559. 

Maine. — Supreme  Jud.  Ct.  Rules, 
No.  XVII. 

Massachusetts.  —  Super.  Ct.  Com.  L. 
Rules,  No.  XLVI. 

Nebraska. — Midland  Pac.  R.  Co.  v. 
McCartney,  i  Neb.  398;  Cropsey  j'.Wig- 
genhorn,  3  Neb.  108;  Hull  v.  Miller,  6 
Neb.  128;  Lynam  v.  McMillan,  8  Neb. 
135;  Phoenix  Ins.  Co.  v.  Readinger,  28 
Neb.  587. 

Ohio.  — Hoffman  v.  Gordon,  15  Ohio 
St.  211  {follo7ving  Westfall  v.  Dungan, 
14  Ohio  St.  276). 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§238. 

Pennsylvania.  —  Carnivan  v.  Rep- 
plier,  I  Phila.  (Pa.)  70,  7  Leg.  Int.  (Pa.) 
loi;  Knorr  v.  Beck,  i  Phila.  (Pa.) 
145,  8  Leg.  Int.  (Pa.)  14;  Sweeney  v. 
Hamblin,  i  T.  &  H.  Prac.  (Pa.)  617. 

Tennessee.  —  Chesapeake,  etc.,  R. 
Co.  V.  Hendricks,  88  Tenn.  710. 

Texas. — Rev.  Stat.  (1895),  art.  1371. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5074. 

And  grounds  not  specified  will  he 
deemed  to  have  been  waived. 

Arizona.  —  Rev.  Stat.  (1887),  g  834. 

Illinois.  —  Ottawa,  etc.,  R.  Co.  v. 
McMath,  91  111.  104;  Consolidated  Coal 
Co.  V.  Schaefer,  135  111.  210;  Hintz  v. 
Graupner,  138  111.  158;  Chicago,  etc., 
R.  Co.  V.  Glenny,  175  111.  238;  Clause 
V.  Bullock  Printing  Press  Co.,  20  111. 
App.  113;  Consolidated  Coal  Co.  v. 
Schaefer,  31  111.  App.  364;  Stuve 
V.  McCord,  52  111.  App.  331;  Niedner  v. 
Friedrich,  69  111.  App.  622;  Dallemand 
V.  Saalfeldt,  73  111.  App.  151;  Neville  z'. 
Jennings,  75  111.  App.  503;  Corbin 
V.  Western  Electric  Co.,  78  III  App. 
516. 

Indiana. — Gray  v.  Gwinn,  30  Ind. 
409;  Myers  v.  State,  47  Ind.  293;  Moon 
V.  Jennings,  119  Ind.  130. 

loiva.  —  Beal  v.  Stone,  22  Iowa  447. 

Kansas.  —  Clark  v.  Imbrie,  25  Kan. 
424  {following  Nesbit  v.  Hines,  17  Kan. 
316;  Atchison  v.  Byrnes,  22  Kan.  65). 


Kentucky,  —  Slater  v.  Sherman,  5 
Bush  (Ky.)  206;  Louisville,  etc.,  R.  Co. 
V.  Mahony,  7  Bush  (Ky.)  235;  McLain 
V.  Dibble,  13  Bush  (Ky.)  297. 

Mississippi.  —  Barney  v.  Scherling, 
40  Miss.  320. 

Missouri.  —  Hannibal,  etc.,  R.  Co.  v. 
Clark,  68  Mo.  371;  Rambo  v.  Campbell, 

8  Mo.  App.  582;  Kinion  v.  Kansas  City, 
etc.,  R.  Co.,  39  Mo.  App.  574;  Vanstone 
V.  Goodwin,  42  Mo.  App.  39;  Alexander 
V.  Grand  Ave.  R.  Co.,  54  Mo.  App.  66; 
Roberts  v.  Boulton,  56  Mo.  App.  405. 

See,  however.  Fine  v.  Rogers,  15  Mo. 
315;  Hewitt  V.  Steele,  118  Mo.  463; 
Lovell  V.  Davis,  52  Mo.  App.  342. 

N'ebraska.  —  Yates  v.  Kinney,  25  Neb. 
120  {following  Midland  Pac.  R.  Co.  v. 
McCartney,  i  Neb.  398). 

Ohio.  —  Remington  v.  Harrington,  8 
Ohio  507;  Wheat  v.  Cooper,  3  Cine.  L. 
Bui.  383,  7  Ohio  Dec.  (reprint)  460. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  238. 

Pennsylvania.  — Cooper  z*.  \brahams, 

9  Phila.  (Pa.)  165,  30  Leg.  Int.  (Pa.)  4. 

Texas.  —  Rev.  Stat.  (1895),  art.  1371. 

West  Virginia.  —  Contra  Shrewsbury 
V.  Miller,  10  W.  Va.  115. 

How  Stated.  —  Written  reasons  for 
new  trial  are  sufficient  if  they  apprise 
the  court  and  the  opposite  party  with 
reasonable  certainty  of  the  grounds 
upon  which  the  new  trial  is  asked. 
The  language  of  the  statute  need  not 
be  followed.  Humphries  7\  Marshall, 
12  Ind.  609;  Kelley  v.  Burnell,  14  Ind. 
328;  Shirk  V.  Cartright,  29  Ind.  406; 
Musselman  v.  Musselman,  44  Ind.  106; 
McGee  v.  Robbins,  58  Ind.  463;  Marsh 
V.  Terrell,  63  Ind.  363;  McCammack  v. 
McCammack,  86  Ind.  387;  Miller  v. 
Lebanon  Lodge,  No.  48.  I.  O.  O.  F.,  88 
Ind.  286;  State  v.  Lindley,  98  Ind.  48; 
Reese  v.  Caffee,  133  Ind.  14;  Knisely  z/. 
Hire,  2  Ind.  App.  86;  Stout  z'.  Harlem, 
20  Ind.  App.  200;  Stone  v.  Wolfskill,  59 
Mo.  App.  441;  Tomer  v.  Densmore,  8 
Neb.  384. 

It  shall  be  sufficient,  in  assigning  the 
grounds  of  a  motion,  to  assign  the 
same  in  the  language  of  the  statute  and 
without  further  or  other  particularity. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
5890. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5072. 

But  it  is  not  necessary  for  the  grounds 
of  a  motion  to  be  stated  in  the  exact 
language  of  the  code  if  they  are  the 
same  in  substance.  Chicago,  etc.,  R. 
Co.  V.  Cass  County,  51  Neb.  369. 
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which  affect  materially  his  substantial  rights,^  to  wit: 

I.  Irregularity  in  the  proceedings  of  the  court^  by  which  said 
defendant  was  prevented  from  having  a  fair  trial,  in  this  {Here  specify 
irregularities). 

II.  Because  during  the  progress  of  the  trial  in  said  cause  the  hon- 
orahlt  John  Marshall,  the  presiding  judge,  erred  in  that  he  expressed 
and  intimated  to  the  jury  his  opinion  as  to  what  had  {or  had  nof) 
been  proved,  as  follows:  {Here  set  out  la?tguage  usea).^ 


Numbering  Paragraphs.  —  Every  mo- 
tion for  a  new  trial  shall  slate  in 
separate  paragraphs,  successively  num- 
bered, the  specific  grounds  upon  which 
it  is  based. 

District  of  Columbia. — Com.  L.  Rules, 
No.  53. 

1.  Affecting  Sabstantial  Bight.  —  The 
cause  must  affect  materially  the  sub- 
stantial rights  of  the  party  applying  for 
the  new  trial. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 

§  5839. 

California.  —  Code  Civ.  Proc.  (1897), 

§657. 

Colorado.  —  Mills'  Anno.  Code  (1896), 

§217. 

Idaho.  — R&w.  Stat.  (1887),  §  4439. 

Iowa.  —Code  (1897),  §  3755. 

Kansas.  —  Gen.  Stat.  (1897),  c.  95,  § 
316. 

Kentucky. —  Bullitt's  Civ.  Code  (1895), 
§  340. 

Minnesota. — Stat.  (1894),  §  5398. 

Montana.  —  Code    Civ.    Proc.   (1895), 

§1171. 

Nebraska.  —  Comp.    Stat.    (1899),    § 

5887. 

Nevada.  — G&n.  Stat.  (1885),  §  3217. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
5472. 

Ohio. —  Bates'  Anno.   Stat.   (1897),  § 

5305- 

Oklahoma. — Stat.  (1893),  §  4196. 

Oregon.  —  Hills'  Anno.  Laws  (1892), 
§235. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5088. 

[/tah.—  Rev.  Stat.  (189S),  ^  3292. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  i^  5071. 

Wyoming.  —  Rev.  Stat.  (1887),  i?  265I. 

2.  Irregalarity  in  Proceedings  of  Court 
—  Generally. —  Irregularity  in  the  pro- 
ceedings of  the  court  by  which  a  party 
is  prevented  from  having  a  fair  trial  is 
made  a  ground  for  new  trial  by  the 
following  statutes,  to  wit: 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
^  5839,  subs.  I. 

California.  —  Code  Civ.  Proc.  (1897), 
§  657,  sub.  I. 

10' 


Colorado.  —  Mills'  Anno.  Code  (1896), 
§  217,  subs.  I. 

Idaho.  —  Rev,  Stat.  (1887),  §  4439, 
subs.  1. 

Indiana.  —  Horner's  Stat.  (1896),  § 
559,  subs.  I. 

Iowa.  —  Code  (1897),  §  3755,  subs.  i. 

Kansas.  —  Gen.  Stat.  (1897),  c.  95, 
§  316,  subs.  I. 

Kentucky.  —  Bullitt's  Civ. Code  (1895). 
§  340,  subs.  I. 

Minnesota.  —  Stat.  (1894),  §  5398, 
subs.  I. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
1171,  subs.  I. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
5887,  subs.  I. 

Nevada. — Gen.  Stat.  (1885),  §  3217, 
subs.  r. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  5472,  subs.  I. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5305,  subs.  I. 

Oklahoma.  —  Stat.  (1893),  §  4196, 
subs.  I. 

Oregon.  —  Hill's  Anno.  Laws  (1892),  § 
235,  subs.  I. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  S  5088,  subs.  I. 

Utah.  —  Rev.  Stat.  (1898),  §  3292, 
subs.  I. 

Washington,  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5071,  subs.  I. 

Wyoming.  —  Rev.  Stat.  (1887),  § 
2652,  subs.  I. 

Specifying  Irregularities.  —  The  mo- 
tion should  point  out  the  irregularity 
complained  of.  Horton  v.  Wilson,  25 
Ind.  316;  Musselman  v.  Musselman, 
44  Ind.  106;  Grose  v.  Dickerson,  53 
Ind.  460;  McGee  v.  Robbins,  58  Ind, 
463.  And  an  assignment  merely  of 
"  irregularities  in  the  proceedings  of 
the  court  by  which  the  defendants  were 
prevented  from  having  a  fair  trial"  is 
too  vague  and  indefinite.  Phelps  v. 
Tilton,  17  Ind.  423;  Scoville  v.  Chap- 
man, 17  Ind.  470;  Peoples  v.  Fitchner, 
7  Ky.  L.  Rep.  448;  Tomer  v.  Dens- 
more,  8  Neb.  384  {following  Lowrie  v. 
France,  7  Neb.  191). 

3.  The  judge's  expression  of  opinion  as 
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III.  Irregularity  in  the  proceedings  of  the  jury^  (or  the  prevailing 
party,  the  plaintiff  John  Doe^,  by  which  said  defendant  Richard  Roe  was 
prevented  from  having  a  fair  trial,  in  this  {Here  specify  irregularities^. 

IV.  Certain  orders  made  by  the  court^  by  which  said  defendant 
Richard  Roe  was  prevented  from  having  a  fair  trial  {enumerating  them). 

V.  Abuse  of  discretion^  by  the  court  (or  referee)  by  which  said 
defendant  Richard  Roe  was  prevented  from  having  a  fair  trial,  in  this 
{If ere  specify  abuse). 

VI.  Misconduct  of  the  jury*  {specifying particulars). 


to  what  has  or  has  not  been  proved  is 
made  a  ground  for  new  trial  by  the 
following  statutes,  to  wit: 

Georgia.  —  2  Code  (1895),  §  4334. 

Maine.  —  Rev.  Stat.  (1883),  c.  82,  §  83. 

In  Hudson  v.  Hudson,  90  Ga.  581, 
the  following  was  held  suflScient  cause 
for  a  new  trial,  to  wit:  "  During  the 
trial  the  court  said  to  a  witness  on  the 
stand,  one  fohn  Carr,  '  How  do  you  re- 
member dates  so  well?  You  have  a 
talent,  a  gift,  that  way;'  and  when 
another  witness,  Sam.  Webb,  was  intro- 
duced, the  court  said,  '  The  witness  has 
not  got  the  memory  thatfohn  Carr  has. 
Do  you  know  John  Carr"*.  He  has  a  bet- 
ter recollection  than  you.  Which  is  the 
elder  man,  you  or  he?'  and  again, 
yi)^en  John  Carr  was  recalled,  the  court 
said  to  him,  'You  have  established  a 
reputation  for  a  good  recollection,  but 
you  cannot  tell  the  price  of  wheat  that 
year;  you  ought  to  keep  that  reputa- 
tion up.'  " 

1.  Irregularity  in  Proceedings  of  Jury 
or  Prevailing  Party — Generally.  —  Ir- 
regularity in  the  proceedings  of  the 
prevailing  party  or  jury,  preventing  a 
fair  trial,  is  made  a  ground  for  new 
trial  by  all  the  statutes  enumerated 
supra,  note  2,  p.  107,  and  by  N.  Y. 
Code  Civ.   Proc,  §  998. 

Specifying  Irregularities.  —  The  par- 
ticular irregularities  of  the  prevailing 
party  must  be  designated  in  the  motion. 
Musselman  v.  Musselman,  44  Ind.  106; 
McGee  v.  Robbins,  58  Ind.  463. 

In  a  notice  of  intention  for  new 
trial  on  the  ground  of  irregularity  in 
the  proceedings  of  the  jury,  a  specifica- 
tion that  one  of  the  jurors  was  insane 
at  the  time  of  the  trial  is  sufficient. 
Distad  V.  Shanklin,  11  S.  Dak.  i. 

2.  Orders  of  the  Court  —  Generally.  — 
Orders  of  the  court  preventing  a  party 
from  having  a  fair  trial  are  made  a 
ground  for  new  trial  by  all  the  stat- 
utes enumerated  supra,  note  2,  p.  107. 

Specifying  Orders.  —  "  Irregularity  of 
the  orders  made  during  the  trial,"  as- 


signed as  a  ground  for  new  trial,  is 
too  indefinite.  Peoples  v.  Fitchner,  7 
Ky.  L.  Rep.  448. 

8.  Abuse  of  Discretion  —  Generally.  — 
Abuse  of  discretion,  by  which  a  party 
is  prevented  from  having  a  fair  trial,  is 
made  a  ground  for  new  trial  by  all  the 
statutes  enumerated  supra,  note  2, 
p.  107. 

Specifying  Abuse.  —  The  particular 
abuse  of  discretion  should  be  specified 
and  an  assignment  merely  of  "abuse 
of  discretion,  by  which  the  defendants 
were  prevented  from  having  a  fair 
trial,"  is  too  vague  and  indefinite  in  a 
motion.  Scoville  v.  Chapman,  17  Ind. 
470. 

4.  misconduct  of  Jiuy  —  Generally.  — 
Misconduct  of  the  jury  is  made  a 
ground  for  new  trial  by  the  following 
statutes,  to  wit: 

Arkansas. — Sand.  &  H.  Dig.  (1894). 
§  5839,  subs.  2. 

California.  —  Code  Civ.  Proc.  (1897), 
§  657,  subs.  2. 

Colorado.  —  Mills'  Anno.  Code  (i8g6), 
§  217,  subs.  2. 

Idaho.  — Ktv.  Stat.  (1887),  §  4439, 
subs.  2. 

Indiana.  —  Horner's  Stat.  (1896),  § 
559,  sub.  2. 

Iowa.  —  Code  (1897),  §  3755,  subs.  2. 

Kansas. — Gen.  Stat.  (1897),  c.  95,  §^ 
316,  subs.  2. 

Kentucky.— BnlWir.'?,  Civ.  Code  (1895), 
§  340,  subs.  2. 

Louisiana.  —  Garland's  Rev.  Code 
Prac.  (1894),  §  560,  subs.  3. 

Maine.  —  Rev.  Stat.  (1883),  c.  82,  § 
90. 

Minnesota.  —  Stat.  (1894),  §  5398, 
subs.  2. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
1171,  subs.  2. 

Nebtaska.  —  Comp.  Stat.  (1899),  § 
5887,  subs.  2. 

Nevada.— Gen.  Stat.  (1885),  §  3217, 
subs.  2. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  5472,  subs.  2. 
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VII.  Misconduct  of  the  prevailing  party  ^  {specifying particulars). 

VIII.  Accident  and  surprise  2  which  ordinary  prudence  could  not 
have  guarded  against  (specifying  particulars  and  stating  facts  showing 
that  applicant  has  cause  of  action  or  defense). 


C>>4/(?.  —  Bates'  Anno.  Stat.  (1897),  § 
5305,  subs.  2. 

Oklahoma.  —  Stat.  (1893),  §  4196, 
subs.  2. 

Oregon. — Hill's  Anno.  Laws  (1892), 
§  235,  subs.  2. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5088,  subs.  2. 

Utah.  —  Rev.  Stat.  (1898),  §  3292, 
subs.  2. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5071,  subs.  2. 

Wyoming.  —  Rev.  Stat.  (1897),  5^  2652, 
subs.  2. 

Specifying  Particulars.  —  The  motion 
should  specify  the  particulars  of  the 
misconduct  and  the  names  of  the  jurors. 
Lennox  v.  Knox,  etc.,  R.  Co.,  62  Me. 
322,  And  a  mere  assignment  of  "  mis- 
conduct of  the  jury"  is  too  indefinite. 
Gregory  v.  Schoenell,  55  Ind.  loi. 

1.  Misconduct  of  Prevailing  Party  — 
Generally.  —  Misconduct  of  the  prevail- 
ing party  is  made  a  ground  for  new 
trial  by  the  following  statutes,  to  wit : 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
^  5839,  subs.  2. 

Indiana.  —  Horner's  Stat.  (i896\  § 
559,  subs.  2. 

Iowa.—  Code  (1897),  ^  3755,  subs.  2. 

Kansas.  —  Gen.  Stat.  (1897).  c.  95,  § 
316,  subs.  2. 

Kentucky. — Bullitt's  Civ.  Code  (1895), 
§  340,  subs.  2. 

Louisiana.  —  Garland's  Rev.  Code 
Prac.  (1894),  §  561. 

Maine.  —  Rev.  Stat.  (1883),  c.  82,  §  90. 

Minnesota.  —  Stat.  (1894),  §  5398, 
subs.  2. 

Missouri.  —  Rev.  Stat.  (1889),  §  2240. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
5887,  subs.  2. 

Ohio.  —  Bates' Anno.  Stat.  (1897),  § 
5305,  subs.  2. 

Oklahoma.  —  Stat.  (1893),  §  4196, 
subs.  2. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  235,  subs.  2. 

Virginia.  —  Code  (18S7).  g  3542. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5071,  subs.  2. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2652, 
subs.  2. 

Specifying  Particulars.  —  The  par- 
ticular acts  showing  misconduct  should 
be  stated,  and   a  mere  assignmeht  of 


"  misconduct  of  the  prevailing  party" 
is  too  indefinite.  Gregory  v.  Schoenell, 
55  Ind.  loi. 

2.  Accident  and  Surprise — Generally. — 
Accident  and  surprise  which  ordinary 
prudence  could  not  have  guarded 
against  are  made  a  ground  for  new 
trial  by  the  following  statutes,  to  wit: 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  5839,  subs.  3. 

California.  —  Code  Civ.  Proc.  (1897), 
§  657,  subs.  3. 

Colorado.  —  Mills'  Anno.  Code  (1896), 
§  217,  subs.  3. 

Idaho.  —  Rev.  Stat.  (1887),  g  4439, 
subs.  3. 

Indiana.  —  Horner's  Stat.  (1896),  § 
559,  subs.  3. 

lovja.  —  Code   (1897),    §    3755,    subs. 

3- 

Kansas. — Gen.  Stat.  (1897),  c.  95,  § 
316.  subs.  3. 

Kentucky. — Bullitt's  Civ.  Code (1895), 
§  340,  subs.  3. 

Minnesota. — Stat.  (1894),  §  5398, 
subs.  3. 

Missouri.  —  Rev.  Stat.  (1889),  §  2240. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
1171,  subs.  3. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
5887,  subs.  3. 

Nevada.  —  Gen.  Stat.  (1885),  §  3217, 
subs.  3. 

New  York.  —  Code  Civ.  Proc,  §  998. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  5472,  subs.  3. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5305,  subs.  3. 

Oklahoma.  —  Stat.  (1893),  §  4196, 
subs.  3. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  235.  subs.  3. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5088.  subs.  3. 

Utah.  —  Rev.  Stat.  (1898),  §  3292, 
sub.  3. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5071,  subs.  3. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2652, 
subs.  3. 

Nature  of  Accident  or  Surprise.  —  The 
nature  of  the  accident  or  surprise  should 
be  specified,  and  a  motion  "  on  account 
of  accident  and  surprise  which  ordinary 
prudence  could  not  have  guarded 
against"  is  too  indefinite.     Scoville  v. 
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IX.  Excessive^  (or  inadequate^)  damages  appearing  to  have  been 
given  under  the  influence  of  passion  and  prejudice. 

X.  Error  in  the  assessment  of  the  amount  of  recovery,^  the  same 
being  too  large  (or  too  small). 


Chapman,  17  Ind.  470;  Snodgrass  v. 
Hunt,  15  Ind.  274. 

That  Applicant  has  Merits.  —  An  ap- 
plication for  new  trial  on  the  ground  of 
surprise  must  allege  that  the  applicant 
has  merits.  Meechum  v.  Judy,  4  Mo. 
361;  Culbertson  v.  Hill,  87  Mo.  553; 
Campbell  v.  Buller,  32  Mo.  App.  646. 
And  is  insuflScient  if  it  fails  to  show 
facts  upon  which  applicant  claims  a 
meritorious  defense.  A  general  allega- 
tion of  such  defense  is  insufficient. 
Dempsey  v.  Taylor,  4  Tex.  Civ.  App. 
126. 

1.  Excessive  damages  appearing  to 
have  been  given  under  the  influence 
of  passion  and  prejudice  are  made  a 
ground  for  new  trial  by  the  following 
statutes,  to  wit: 

Arkansas. —  Sand.  &  H.  Dig.  (1894),  § 
5839.  subs.  4. 

California.  —  Code  Civ.  Proc.  (1897), 
§  657,  subs.  5. 

Colorado.  — Mills'  Anno.  Code  (1896), 
§  217,  subs.  5. 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  55,  §  6. 

Idaho.  —  Rev.  Stat.  (1887),  §  4439, 
subs.  5. 

Indiana.  —  Horner's  Stat.  (1896),  § 
559,  subs.  4. 

Iowa.  —  Code  (1897),  §  3755,  subs.  4. 

Kansas. — Gen.  Stat.  (1897),  c.  95,  § 
316,  subs.  4. 

Kentucky. —  Bullitt's  Civ.  Code  (1895), 
§  340,  subs.  4. 

Minnesota.  —  Stat.  (1894),  §  5398, 
subs.  4. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
1171,  subs.  5. 

Nebraska.  —  Comp.  Stat.  (1899),  ^ 
5887,  subs.  4. 

Nevada.  —  Gen.  Stat.  (1885),  §  3217, 
subs.  5. 

North  Carolina.  —  Clark's  Code  Civ. 
Proc.  (1891),  §  412,  subs.  4. 

North  Dakota.— Rev.  Codes  (1895),  § 
5472,  subs.  5. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5305,  subs.  4. 

Oklahoma.  —  Stat.  (1893),  §  4196, 
subs.  4. 

Oregon.  —  Hill's  Anno.  Laws  (1892),  § 
235,  subs.  5. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  $5  5088,  subs.  5. 


Utah.  — .  Rev.  Stat.  (1898),  §  3292. 
subs.  5. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5071,  subs.  5. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2652, 
subs.  4. 

2.  Inadeqtiate  damages  appearing  to 
have  been  given  under  the  influence  of 
passion  and  prejudice  are  made  a 
ground  for  new  trial  by  the  following 
statutes,  to  wit: 

Colorado.  —  Mills'  Anno.  Code  (1896), 
§217,  subs.  5. 

Minnesota.  —  Stat.  (1894),  §  5398, 
subs.  4. 

3.  Error  in  Assessment  of  Amount  of 
Recovery —  Generally.  —  Error  in  the  as- 
sessment of  the  amount  of  recovery, 
whether  too  large  or  too  small,  is  made 
a  ground  for  new  trial  by  the  following 
statutes,  to  wit: 

Arizona.  —  Rev.  Stat.  (1887),  §  916. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  5839,  subs.  5. 

Indiana.  —  Horner's  Stat.  (1896),  § 
559,  subs.  5. 

/<9:£/«.— Code  (1897),  §  3755,  subs.  5. 

Kansas. — Gen.  Stat.  (1897),  c.  95,  § 
316,  subs.  5. 

Kentucky.  —  Bullitt's  Civ.  Code  (1895), 
§  340,  subs.  5. 

Nebraska.  —  Comp.  Stat.  (1899),  ^ 
5887,  subs.  5. 

New  York. — Code  Civ.  Proc,  §  999. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5305,  subs.  5. 

Oklahoma. — Stat.  (1893),  §  4196^ 
subs.  5. 

Virginia.  —  Code  (1887),  §  3392. 
Washington.  —  Ballinger's     Anno. 
Codes  &  Stat.  (1897),  §  5071,  subs.  6. 
West  Virginia.  —  Code  (1891),  c.  131, 

§15. 

Wisconsin.  —  Stat.  (1898),  §  2876. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2652, 
subs.  5, 

A  new  trial  shall  not  be  granted  on 
account  of  the  smallness  of  the  dam- 
ages in  an  action  for  injury  to  the  per- 
son or  reputation,  nor  in  any  other  case 
where  the  damages  shall  equal  the  ac- 
tual pecuniary  injuries  sustained. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 

§  5840. 

Indiana.  —  Horner's  Stat.  (1896),  ^ 
560. 
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XI.   Said  verdict  (or  decision)  is  not  sustained  by  sufficient  evidence,^ 
in  this  (^specif ying particulars). 


Kansas.  —  Gen.  Stat.  (i887\  c.   95,  § 

317- 

Kentuckv.  —  Bullitt's  Civ.  Code  (1895), 

§341- 

Nebraska.— Qom^.  Stat.  (1899),  §  5888. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5306. 

Oklahoma.  —  Stat.  (1893),  §4197. 
JVashinirton.  —  Ballinger's     Anno. 
Codes  &  Stat.  (1897),  §  5073. 

IVyomino.  —  Rev.  Stat.  (1887),  §2653. 

That  verdict  rt'as  result  of  passion  and 
prejudice  need  not  be  alleged,  where  the 
damages  were  for  a  great  deal  more 
than  should  have  been  allowed  or  the 
proof  authorized.  Button  v.  Dehoney, 
(Ky.  1895)  29  S.  W.  Rep.  615. 

Insufficient  Assignment.  — An  assign- 
ment of  "error  in  finding  any  sum 
against  the  defendants  and  the  giving 
judgment  for  the  plaintiff,  when  the 
judgment  should  have  been  given 
against  the  state  and  in  favor  of  the 
defendants,  because,  at  most,  only 
nominal  damages  can  be  recovered  on 
the  evidence  against  the  defendants," 
is  insufficient.  McGrimes  v.  State,  30 
Ind.  140. 

1.  Verdict  Not  Sustained  by  SufBlcient 
Evidence  —  Generally.  —  The  fact  that 
the  verdict  or  other  decision  is  not  sus- 
tained by  sufficient  evidence  is  made  a 
ground  for  new  trial  by  the  following 
statutes,  to  wit: 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  5839,  subs.  6. 

California. — Code  Civ.  Proc.  (1897), 
§  657,  subs.  6. 

Colorado.  —  Mills'  Anno.  Code  (1896), 
§  217,  subs.  6. 

District  of  Columbia. — Comp.  Stat. 
(1894),  c.  55,  i5  6. 

Georoia.—T.  Code  (1895),  §  5477. 

Idaho.  —  Rev.  Stat.  (1887),  §  4439, 
subs.  6. 

Illinois  — Starr  &  C.  Anno.  Stat. 
(1896),  c.  no,  par.  57. 

Indiana.  —  Horner's  Stat.  (1896),  § 
559,  subs.  6. 

Iowa.  — Code  (1897),  §  3755,  subs.  6. 

Kansas. — Gen.  Stat.  (1897),  c.  95,  § 
316,  subs.  6. 

Kentucky.—  Bullitt's  Civ.  Code  (1895), 
§  340,  subs.  6. 

Louisiana.  —  Garland's  Rev.  Code 
Prac.  (1894),  §  560,  subs.  i. 

Maine.  —  Rev.  Stat.  (1883),  c.  82,  §  39. 

Minnesota.  —  Stat.  (1894),  §  5398, 
subs.  5. 


Montana.  — Code  Civ.  Proc.  (1895),  § 
I171,  subs.  6. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
5887,  subs.  6. 

Nevada.  —  Gen.  Stat.  (1885),  §  3217, 
subs.  6. 

Nezu  York. — Code  Civ.  Proc,  §  999. 

North  Carolina.  — Clark's  Code  Civ. 
Proc.  (1891),  §  412. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
5472,  subs.  6. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5305,  subs.  6. 

Oklahoma.  —  Stat.  (1893),  j^  4196, 
subs.  6. 

Oregon.  —  Hill's  Anno.  Laws  (1892),  § 
235,  subs.  6. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5088,  subs.  6. 

Utah.  —  Rev.  Stat.  (1898),  §  3292, 
subs.  6. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5071,  subs.  7. 

Wisconsin. — Stat.  (1898),  §  2878. 

Wyoming.  —  Rev.  Stat.  (1S87),  §  2652, 
subs.  6. 

Specifying  Particulars.  — The  par- 
ticulars in  which  the  evidence  is  in- 
sufficient should  be  specified.  14 
Encycl.  of  PI.  and  Pr.  888.  And  an 
assignment  because  "  the  verdict  is  not 
sustained  by  sufficient  evidence  and  is 
contrary  to  law"  is  too  general.  Car- 
lin  V.  Baird,  11  Ky.  L.  Rep.  932.  So, 
too,  is  an  assignment  that  "the  jury 
found  contrary  to  evidence."  Cohen  v. 
Grimes,  i8  Tex.  Civ.  App.  327.  And 
a  statement  that  the  finding  was  for 
the  wrong  party  does  not  call  the  atten- 
tion of  the  trial  court  to  the  fact  that 
the  finding  is  not  supported  by  sub- 
stantial evidence.  Heine  v.  Morrison, 
13  Mo.  App.  577. 

A  motion  specifying  "that  the  ver- 
dict is  contrary  to  the  law  and  the  facts, 
in  that  the  negligence  of  the  defendant 
was  the  proximate  cause  of  the  in- 
jury to  plaintiff,  and  that  there  is  no 
evidence  in  the  case  that  shows  that 
the  plaintiff  was  guilty  of  any  negli- 
gence whatever,"  sufficiently  conforms 
to  the  requirements  of  the  statute.  Alt 
V,  Chicago,  etc.,  R.  Co.,  5  S.  Dak.  20. 

Evidence  Insufficient  to  Justify  '  Judg- 
ment."—  The  motion  cannot  be  based 
on  the  ground  of  the  insufficiency  of 
the  evidence  to  justify  the  judgment. 
Hubbs  v.  State,  20  Ind.  App.  181;  Mc- 
Conahey  v.  Foster,  21  Ind.  App.  416. 
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XII.  Said  verdict  (or  decision)  is  contrary  to  law,^  in  this  {specifying 
J>articulars). 

XIII.  The  verdict  is  contrary  to  \.\\t.  first,  second  dind  third  instruc- 
tions of  the  court.2 

XIV.  Newly   discovered    evidence,^    material    for   said   defendant 


''^Decision"  Synonymous  with  ^''Find- 
ing" —  A  motion  for  new  trial  assigned 
as  a  cause  "  that  the  decision  was  not 
sustained  by  sufficient  evidence."  It 
was  held  that  the  word  "decision"  as 
used  was  synonymous  with  the  word 
"finding,"  it  being  a  special  finding 
that  was  attacked.  Weston  v.  Johnson, 
48  Ind.  I. 

"  Were  Contrary  to''  Equivalent  to 
"  Not  Sustained  by."  —  A  motion  upon 
the  grounds  that  the  findings  of  the 
■court  were  contrary  to  the  evidence  is 
sufficient  to  raise  the  question  whether 
they  were  sustained  by  sufficient  evi- 
dence. White  V.  Beal,  etc.,  Grocer  Co. , 
65  Ark.  278;  Collins  v.  Maghee,  32  Ind. 
268. 

1.  Verdict  Contrary  to  Law —  Gener- 
ally. —  The  fact  that  the  verdict  or  other 
decision  is  contrary  to  law  is  made  a 
ground  for  a  new  trial  by  all  the  statutes 
enumerated  supra,  note  i,  p.  iii, 
•except  those  of   District  of  Columbia, 

Georgia,  Illinois  and  North  Carolina. 

Specifying  Particulars.  —  The  motion 
should  call  the  attention  of  the  court  to 
the  particular  error  complained  of,  and 
a  mere  statement  that  "  the  verdict  is 
contrary  to  law"  is  not  a  good  ground 
for  new  trial.  Such  statement  is  too 
general.  Buell  v.  Shuman,  28  Ind.  464; 
Jones  V.  Wocher,  90  Ky.  230,  12  Ky.  L. 
Rep.  105;  Carlin  v.  Baird,  (Ky.  1890) 
13  S.  W.  Rep.  434;Sellarsw.  Cincinnati, 
etc.,  R.  Co.,  (Ky.  1895)  29  S.  W.  Rep. 
332;  Trust  V.  Colvin,  (Ky.  1896)  35  S. 
W.  Rep.  914;  Connor  v.  Saunders,  9 
Tex.  Civ.  App.  56.  See,  however,  Hil- 
lebrant  v.  Brewer,  5  Tex.  566. 

''fudgment"  Contrary  to  Law. —  A 
motion  on  the  ground  that  "  the  finding 
and  judgment  of  the  court  is  contrary 
to  law  "  does  not  state  a  ground  for  new 
trial.  Hubbs  v.  State,  20  Ind.  App. 
181;  McConahey  z/.  Foster,  21  Ind.  App. 
416;  Fromanz/.  Patterson,  10  Mont.  107. 

2.  A  finding  of  tlie  jury  contrary  to  the 
instructions  of  the  court  is  made  a 
ground  for  new  trial  by  Mo.  Rev.  Stat. 
(1889),  §  2240. 

3.  Newly  Discovered  Evidence  —  Gen- 
erally. —  Newly  discovered  evidence 
material   for    the   applicant,  which  he 

•could   not,  with   reasonable  diligence, 


have  discovered  and  produced  at  the 
trial,  is  made  a  ground  for  a  new  trial 
by  the  following  statutes,  to  wit: 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  5839,  subs.  7. 

California. —  Code  Civ.  Proc.  (1897), 
§  657,  subs.  4. 

Colorado.  —  Mills'  Anno.  Code  (1896), 
§  217,  subs.  4. 

Georgia.  —  2  Code  (1895),  §  5480. 

Idaho.  — Rev.  Stat.  (1887),  §  4439, 
subs.  4. 

Indiana.  —  Horner's  Stat.  (1896),  § 
559,  subs.  7. 

Io7va.  —  Code  (1897),  §  3755,  subs.  7. 

Kansas.  —  Gen.  Stat.  (1897),  c.  95,  § 
316,  subs.  7. 

Kentucky.  —  Bullitt's  Civ.  Code 
(1895),  §  340,  subs.  7. 

Louisiana.  —  Garland's  Rev.  Code 
Prac.  (1894),  §  560,  subs.  2. 

Minnesota.  —  Stat.  (1894),  §  5398, 
subs.  6. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
1171,  subs.  4. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
5887,  subs.  7. 

Nevada. — Gen.  Stat.  (1885),  §  3217, 
subs.  4. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  5472,  subs.  4. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5305,  subs.  7. 

Oklahoma.  —  Stat.  (1893),  §  4196, 
subs.  7. 

Oregon.  —  Hill's  Anno.  Laws  (1S92), 
§  235,  subs.  4. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5088,  subs.  4. 

Utah.  —  Rev.  Stat.  (1898),  §  3292, 
subs.  4. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5071,  subs.  4. 

Wisconsin.  —  Stat.  (1898),  §  2879. 

Wyoming.  —  Rev.  Stat.  (1887),  §2652, 
subs.  7. 

Inability  to  Obtain  Evidence.  —  The 
motion  should  show  that  the  applicant 
could  not,  with  reasonable  diligence, 
have  discovered  and  produced  the  evi- 
dence at  the  trial.  Chandler  v.  Lazarus, 
55  Ark.  312.  And  facts  showing  that 
due  diligence  was  used  must  be  alleged. 
St.  Louis  Southwestern  R.  Co.  v.  Stan- 
field,  63  Ark.  643;  Martin  v.  Prince,  I2 
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Richard  Roe.,  and  which  he  could  not,  with  reasonable  diligence,  have 
discovered  and  produced  at  the  trial,  {setting  out  tlie  evidence,  from 
whom  discovered,  and  facts  shounng  diligence  to  procure  same  for  trial). 

XV.   Errors  of  law,^  occurring  at  the  trial,  and  excepted  to  by  the 
said  defendant  Richard  Roe  at  the  time  {specifying  theni). 


Ind.    App.   213;    Carson    v.    Cross,   14 
Iowa  463;    Sully   v.    Kuehl,    30   Iowa 

275- 

Must  Disclose  New  Evidence.  —  In  a 
motion  on  account  of  newly  discovered 
evidence,  the  alleged  newly  discovered 
evidence  must  be  disclosed.  Ludlow 
V.  Park,  4  Ohio  5;  Madden  v.  Shapard, 
3  Tex.  49. 

From  Whom  Evidence  Obtained.  —  A 
motion  on  the  ground  of  newly  dis- 
covered evidence  is  defective  if  it  fails 
to  state  from  whom  the  information 
was  obtained.  Russell  v.  Nail,  79  Tex. 
664;  Hodges  V.  Ross,  6  Tex.  Civ.  App, 

437- 

1.  Errors  of  Law  —  Generally.  —  Errors 
of  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  moving  party  at  the 
time  are  made  a  ground  for  new  trial 
by  the  following  statutes,  to  wit: 

Arkansas.  — Sand.  &  H.  Dig.  (1894), 
§  5839.  subs.  8. 

California.  —  Code  Civ.  Proc.  (1897), 
§  657,  subs.  7. 

Colorado.  —  Mills'  Anno.  Code  (1896), 
§  217,  subs.  7. 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  55.  §  6. 

Idaho.  —  Rev.  Stat.  (1887),  §  4439, 
subs.  7. 

Indiana.  —  Horner's  Stat.  (1896),  § 
559.  subs.  8. 

Iowa.  —  Code  (1897),  §  3755,   subs.  8. 

Kansas. — Gen.  Stat.  (1897),  c.  95,  § 
§  316,  subs.  8. 

Kentucky. — Bullitt's  Civ.  Code(l895), 
§  340,  subs.  8. 

Minnesota.  —  Stat.  (1894),  §  5398, 
subs.  7. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
1171,  subs.  7. 

Nebraska. — Comp.  Stat.  (1899),  § 
5887,  subs.  8. 

Nevada. — Gen.  Stat.  (1885),  §  3217, 
subs.  7. 

Ne7u  York.  —  Code  Civ.  Proc,  §  999. 

North  Carolina.  —  Clark's  Code  Civ. 
Proc.  (1891),  §  412. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
5472,  subs.  7. 

Ohio. — Bates*  Anno.  Stat.  (1897),  § 
5305,  subs.  8. 

Oklahoma.  —  Stat.  (1893),  §  4196, 
■subs.  8. 


Oregon.  —  Hill's  Anno.  Laws  (1892),  § 
235,  subs.  7. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5088,  subs.  7. 

Utah.  —  Rev.  Stat.  (1898),  §  3292, 
subs.  7. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5071,  subs.  8. 

Wisconsin.  — Stat.  (1898),  §  2878. 

Wyoming.  —  Rev.  Stat.  (1887),  g  2652, 
subs.  8. 

Specifying  Errors.  —  In  some  states, 
the  motion  need  not  specify  the  par- 
ticular errors  relied  on,  and  where  the 
motion  is  made  "  for  error  of  law  oc- 
curring at  the  trial  and  excepted  to  by 
the  defendant,"  all  rulings  of  the  court 
made  during  the  trial  and  excepted  to 
by  the  defendant  at  the  time  they  were 
made  should  be  again  considered  by 
the  court.  DaLee  v.  Blackburn,  11 
Kan.  190;  Cleveland  Paper  Co.  v. 
Banks,  15  Neb.  20;  Labaree  v.  Kloster- 
man,  33  Neb.  150;  Riverside  Coal  Co. 
V.  Holmes,  36  Neb.  858;  Richardson  v. 
Mackay,  4  Okla.  328  {distinguishing 
Walter  A.  Wood  Mowing,  etc.,  Co.  v. 
Farnham,  i  Okla.  375).  See  also  Nel- 
son V.  West  Duluth,  55  Minn.  497; 
Burke  v.  Brown,  49  Neb.  723. 

In  other  states,  however,  the  par- 
ticular errors  of  law  must  be  specified, 
and  an  assignment  "  because  of  error 
of  law  occurring  at  the  trial  and  ex- 
cepted to  by  defendant  at  the  time"  is 
too  vague.  Barnard  v.  Graham,  14 
Ind.  322;  Medler  v.  Hiatt,  14  Ind.  405; 
Snodgrass  v.  Hunt,  15  Ind.  274;  Phelps 
V.  Tilton,  17  Ind.  423;  Ham  v.  Carroll, 
17  Ind.  442;  Scoville  v.  Chapman.  17 
Ind.  470;  Elliott  V.  Woodward,  18  Ind. 
183;  Shurtz  V.  Woolsey,  18  Ind.  435; 
Pittsburg,  etc.,  R.  Co.  v.  Hennigh,  39 
Ind.  509;  Ward  v.  Patrick,  41  Ind.  438; 
Fisher  v.  Hamilton,  48  Ind.  239;  Stew- 
art V.  Ritterskamp,  54  Ind.  357;  Gregory 
v.  Schoenell,  55  Ind.  loi;  Wilds  v. 
Bogan,  55  Ind.  331;  Vaughn  v.  Ferrall, 
57  Ind.  182;  Schofield  v.  Jennings,  68 
Ind.  232;  Taylor  v.  Shelkett,  66  Ind. 
297;  Dutch  V.  Anderson,  75  Ind.  35; 
Craig  V.  Encey,  78  Ind.  141;  Lovely  v. 
Speisshoffer,  85  Ind.  454;  McLain  v. 
Dibble,  13  Bush  (Ky.)  297;  Conover 
v.  Conover,  i  Ky.  L.   Rep.  398;  Combs 
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XVI.  Because   during   the  trial  of  said  cause   the  said  defendant 
Richard  Roe  moved  the  court  to  rule  out  material  evidence  intro- 


V.  Hargis,  4  Ky.  L.  Rep.  446;  Lynch  v. 
Stapleton,  4  Ky.  L.  Rep.  985;  Com- 
mercial Pub.  Co.  V.  Caldwell,  6  Ky.  L. 
Rep.  369;  Peoples  v.  Fitchner,  7  Ky.  L. 
Rep.  448;  Kentucky  Cent.  R.  Co.  v. 
Cunningham,  7  Ky.  L.  Rep.  528;  Ohio 
Valley  R.,  etc.,  Co.  v.  Kuhn,  9  Ky.  L. 
Rep.  467;  Ohio  Valley  R.,  etc.,  Co.  v. 
Thomas,  9  Ky.  L.  Rep.  508;  Rees 
V.  Elrod,  11  Ky.  L.  Rep.  811;  Walter  A. 
Wood  Mowing,  etc.,  Co.  v.  Farnham, 
I  Okla.  375  {distinguished  \n  Richardson 
V.  Mackay,  4  Okla.  328). 

But  a  motion  is  sufficiently  specific  if 
it  clearly  directs  the  court's  attention  to 
the  points  upon  which  the  party  claims 
erroneous  rulings  were  made  and  indi- 
cates with  reasonable  certainty  the  par- 
ticular rulings  of  which  complaint  is 
made.  Irwin  v.  Smith,  72  Ind.  482; 
Meaux  v.  Meaux,  81  Ky.  475,  5  Ky.  L. 
Rep.  548;  Louisville,  etc.,  R.  Co.  v.  Mc- 
Coy, 81  Ky.  403,  5  Ky.  L.  Rep.  397. 

Error  in  Admitting  or  Excluding  Evi- 
dence— Specifying  Evidence.  — A  motion 
for  new  trial  based  on  error  of  law  in 
receiving  improper  evidence  or  ex- 
cluding proper  evidence  must  call  the 
attention  of  the  court  to  the  particular 
improper  evidence  admitted  or  the  par- 
ticular proper  evidence  offered  and 
rejected. 

Georgia.  —  Wheelwright  v.  Aiken,  92 
Ga.  394;  Boswell  v.  Patrick,  92  Ga. 
417;    Tompkins    v.    Compton,    97    Ga. 

375- 

Indiana.  — Oiler  v.  Bodkey,  17  Ind. 
600;  Waggoner  v.  Liston,  37  Ind.  357; 
Wright  V.  Potter,  38  Ind.  61;  Eden  v. 
Lingenfelter,  39  Ind.  19;  Dorsch  v. 
Rosenthal!,  39  Ind.  209;  Vankeuren 
V.  Howard,  39  Ind.  291;  Cass  v.  Krim- 
bill,  39  Ind.  357;  Call  v.  Byram,  39  Ind. 
499;  Mooklar  7/.  Lewis,  40  Ind.  i;  Alley 
V.  Gavin,  40  Ind.  446;  Jeffersonville, 
etc.,  R.  Co.  V.  Bowen,  40  Ind.  545; 
Reeves  v.  Plough,  41  Ind.  204;  Ball  v. 
Balfe,  41  Ind.  221;  Sparks  v.  Davis,  41 
Ind.  526;  Ricketts  v.  Braun,  42  Ind. 
316;  Holding  V.  Smith,  42  Ind.  536; 
Burdge  v.  Lewis,  43  Ind.  349;  Ohio, 
etc.,  R.  Co.  V.  Hemberger,  43  Ind.  462; 
Sherlock  v.  Ailing,  44  Ind.  184;  Meyer 
V.  Bohlfing,  44  Ind.  238;  Tucker  w.  Call, 
45  Ind.  31;  Freitag  v.  Burke,  45  Ind. 
38;  Sparks  v.  Heritage.  45  Ind.  66;  Ball 
V.  Kronkwright,  45  Ind.  148;  Parks  v. 
Hill,  45  Ind.  172;  Meek  v.  Keene,  47 
Ind.  77;  Bowman  v.  Phillips,  47  Ind. 


341;  White  V.  Rice,  48  Ind.  225;  Ander- 
son V.  Greensburgh,  etc..  Turnpike  Co., 
48  Ind.  467;  Terry  v.  Deitz,  49  Ind. 
293;  Holmes  v.  Phoenix  Mut.  L.  Ins. 
Co.,  49  Ind.  356;  State  v.  Wilson,  51 
Ind.  96;  Heady  v.  Vevay,  etc..  Turn- 
pike Co.,  52  Ind.  117;  Johns  z/.  Hays, 
52  Ind.  147;  Bowers  v.  Bowers,  53  Ind. 
430;  Watt  V.  DeHaven,  55  Ind.  128; 
Harvey  v.  Osborn,  55  Ind.  535;  Grant 
V.  Westfall,  57  Ind.  121;  Vaughn  v. 
Ferrall,  57  Ind.  182;  Wilds  v.  Bogan, 
57  Ind.  453;  McGee  v.  Robbins,  58 
Ind.  463;  Coryell  v.  Stone,  62  Ind. 
307;  Craig  V.  Ensey,  63  Ind.  140; 
Bayless  v.  Glenn,  72  Ind.  5;  Mc- 
Clain  V.  Jessup,  76  Ind.  120;  Louis- 
ville, etc.,  R.  Co.  V.  Wunderlich,  81  Ind. 
105;  Miller  v.  Lebanon  Lodge,  No.  48, 
I.  O.  O.  F.,  88  Ind.  286;  State  v.  Riggs, 
92  Ind.  336;  Ireland  v.  Emmerson,  93 
Ind.  i;  Benefiel,  v.  Aughe,  93  Ind.  401; 
Wallace  v.  Kirtley,  98  Ind.  485;  Sertel 
V.  Graeter,  112  Ind.  117;  Queen  Ins. 
Co.  V.  Studebaker  Bros.  Mfg.  Co.,  117 
Ind.  416;  Isler  v.  Bland,  117  Ind.  457; 
Heltonville  Mfg.  Co.  v.  Fields,  138 
Ind.  58;  Maier  Board  of  Public  Works 
V.  Evansville,  151  Ind.  197. 

Nebraska.  —  Uhl  v.  Robison,  8  Neb. 
272. 

West  Virginia.  —  Hughes  v.  Frum, 
41  W.  Va.  445. 

Contra  in  Kentucky  and  Missouri,  in 
which  states  it  is  held  sufficient  to  state 
in  the  motion  for  new  trial  that  the 
court  erred  in  admitting  incompetent 
testimony  without  specifically  pointing 
out  the  testimony  in  question.  Newton 
z/.  Field,  98  Ky.  186;  Payne  v.  Payne, 
57  Mo.  App.  130. 

And  a  motion  for  new  trial  assigning 
as  reason  the  improper  admission  or 
exclusion  of  evidence,  but  not  pointing 
out  the  evidence  admitted  or  excluded, 
cannot  be  made  sufficiently  explicit  by 
reference  to  bills  of  exception  not  on 
file  at  the  time  the  motion  is  filed. 
Sim  V.  Hurst,  44  Ind.  579;  Rogers  v, 
Rogers,  46  Ind.  i;  Shore  v.  Taylor,  46 
Ind.  345;  Scott  V.  Indianapolis  Wagon 
Works,  48  Ind.  75;  Long  v.  Zook,  48 
Ind.  125;  Worthington  v.  Brown,  48 
Ind.  152;  Noble  v.  Dickson,  48  Ind.  171; 
Cobble  V.  Tomlinson,  50  Ind.  550;  Mil- 
ler V.  Shriner,  87  Ind.  141;  Burns  v. 
Thompson,  91  Ind.  146;  Arbuckle  v. 
Biederman,  94lnd.  168;  Harvey  z/.  Hus- 
ton, 94  Ind.  527;  Cain  v.  Goda,  94  Ind. 
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duced  by  \ht  plaintiff  John  Doe,  as  follows:  {setting  it  out),  and  urged 
the  following  objections  to  said  evidence,  to  wit:  (jetting  them  out). 


555;  Northwestern  Mut.  L.  Ins.  Co.  v. 
Hazelett,  105  Ind.  212. 

Grounds  of  Objection. — The  grounds 
on  which  the  admission  of  evidence 
was  objected  to  must  be  specified  in  the 
motion.  Hoflfer  v.  Gladden,  75  Ga. 
532;  Phillips  V.  Dewald,  79  Ga.  732; 
Price  V.  Rose,  80  Ga.  408;  Adams  v. 
Franklin,  82  Ga.  168;  Findley  v.  John- 
son, 84  Ga.  69;  Clark  v.  Empire  Lum- 
ber Co.,  87  Ga.  742;  Hicks  7k  Sharp,  89 
Ga.  311;  Wheelwright  v.  Aiken,  92  Ga. 

394. 

Evidence,  How  Set  Out.  —  It  is  sufB- 
cient  to  designate  with  reasonable  cer- 
tainty the  evidence  excluded,  and  the 
motion  should  not  ordinarily  give  at 
length  the  questions  asked  or  the  evi- 
dence excluded.  Crowder  v.  Reed,  80 
Ind.  I.  And  where  the  motion  is  based 
on  the  illegal  admission  of  evidence  it 
is  not  required  that  the  evidence  be  set 
out  in  detail,  or  that  it  be  stated  ver- 
batim, or  that  a  verbatim  statement  of 
the  objection  made  to  its  introduction 
be  given.  It  is  sufficient  if  the  matter 
be  referred  to  with  such  certainty  that 
the  court  cannot  mistake  the  matter 
and  the  ruling  complained  of.  Ohio, 
etc.,  R.  Co.  V.  Stein,  133  Ind.  243; 
Springer  v.  Byram,  137  Ind.  15. 

Absolute  Refusal  to  Hear  Witness.  — 
A  motion  based  uoon  the  absolute  re- 
fusal of  the  court  to  permit  a  person  to 
testify  need  not  specify  what  fact  was 
proposed  to  be  proved  by  him.  Suther- 
land V.  Hankins,  56  Ind.  343. 

Excluding  Opinions. —  A  motion  based 
upon  the  erroneous  exclusion  of  evi- 
dence of  the  opinion  of  a  witness  as  to 
the  mental  condition  of  a  person  al- 
leged to  be  of  unsound  mind  must  al- 
lege that  such  witness  had  testified  to 
facts  showing  him  to  be  qualified  to 
give  such  opinion.  Sutherland  v.  Han- 
kins, 56  Ind.  343. 

Errors  in  Instructions  —  Specifying  In- 
structions. —  Where  the  error  consists  in 
the  giving  or  refusing  to  give  instruc- 
tions, the  particular  instructions  or  por- 
tion thereof  should  be  particularly 
pointed  out. 

Georgia.  —  Small  v.  Williams,  87  Ga. 
681;  Payne  z/.  Miller,  89  Ga.  73  {citing 
Emery  v.  Atlanta  Real  Estate  Exch.,  88 
Ga.  321);  Wappoo  Mills  v.  Commercial 
Guano  Co.,  91  Ga.  396. 

Indiana.  —  Robinson  v.  Hadley,  14 
Ind.  417;  Elliott  V.  Woodward,  18  Ind. 


183;  Estep  V.  Larsh,  21  Ind.  183;  Peck 
V.  Hensley,  2i  Ind.  344;  Home  v.  Will- 
iams. 23  Ind.  37;  Waggoner  v.  Liston, 
37  Ind.  357;  Wright  v.  Potter,  38  Ind. 
6r;  Alley  v.  Gavin,  40  Ind.  446;  Reeves 
V.  Plough,  41  Ind.  204;  Holding ».  Smith, 
42  Ind.  536;  Bowman  v.  Phillips,  47  Ind. 
341;  Adams  7k  Holmes,  48  Ind.  299; 
Douglass  V.  Blankenship,  50  Ind.  160; 
Grant  v.  Westfall,  57  Ind.  121;  Vaughn 
V.  Ferrall,  57  Ind.  182:  Earle  v.  Peter- 
son, 67  Ind.  503;  Cottrell  v.  Shadley, 
77  Ind.  348;  Wright  v.  Abbott,  85  Ind. 
154;  Jones  V.  Layman,  123  Ind.  569; 
Wallace  v.  Exchange  Bank,  126  Ind. 
265.  But  in  Indiana,  where  one  cause 
assigned  for  new  trial  was  error  of  law 
occurring  at  the  trial,  which  was  ex- 
cepted to  at  the  time  by  the  party,  in 
this,  that  the  court,  in  giving  instruc- 
tions to  the  jury,  gave  instructions  con- 
trary to  law,  it  was  held  that  this  was 
sufficient  to  review  all  instructions  the 
party  excepted  to  at  the  proper  time. 
Dawson  v.  Coffman,  28  Ind.  220  {over' 
ruling  Home  v.  Williams,  23  Ind. 37). 

Keittucky.  —  McLain  v.  Dibble,  13 
Bush  (Ky.)  297;  Alexander  v.  Hum- 
ber,  86  Ky.  565.  Contra  Newton  v. 
Field,  98  Ky.  186. 

Nebraska.  —  Cleveland  Paper  Co.  v. 
Banks,  15  Neb.  20;  Omaha,  etc.,  R.  Co. 
V.  Walker,  17  Neb.  432;  Weir  v.  Bur- 
lington, etc.,  R.  Co.,  19  Neb.  2:2;  Nyce 
V.  Shaffer,  20  Neb.  507;  Kaufmann  v. 
Cooper,  46  Neb.  644;  Graham  v.  Fra- 
zier,  49  Neb.  90;  Union  Pac.  R.  Co.  v. 
Montgomery,  49  Neb.  429;  Denise  v. 
Omaha,  49  Neb.  750;  Home  F.  Ins. 
Co.  V.  Phelps,  51  Neb.  623;  Phoenix 
Ins.  Co.  V.  King,  52  Neb.  562  {following 
Graham  v.  Frazier,  49  Neb.  90);  Hano- 
ver F.  Ins.  Co.  V.  Stoddard,  52  Neb. 
745;  Mack  V.  Parkieser,  53  Neb.  528. 

Wisconsin.  —  Meno  v.  Hoeffel,  46 
Wis.  282. 

And  a  motion  for  new  trial  assign- 
ing as  reason  the  giving  or  refusing 
of  instructions,  but  not  pointing  out 
the  instructions  given  or  refused,  can- 
not be  made  sufficiently  explicit  by 
reference  to  bills  of  exceptions  not  on 
file  at  the  time  the  motion  is  filed. 
Shore  v.  Taylor,  46  Ind.  345;- Scott  v. 
Indianapolis  Wagon  Works,  48  Ind.  75; 
Cobble  V.  Tomlinson,  50  Ind.  550. 
And  where  instructions  given  have  not 
been  numbered,  a  motion  for  new  trial 
assigning  for  cause  the  giving  of  cer- 
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which  objections  the  court  overruled  and  allowed  such  evidence  to 
remain  before  the  jury.^ 

XVII.  Because  during  the  trial  of  said  cause  the  defetidaiit Richard 
Roe  offered  certain  material  evidence,  which  was  illegally  withheld^ 
from  the  jury  against  the  demand  of  said  Richard  Roe.,  the  said  evi- 
dence being  as  follows,  to  wit:  {If ere  set  out  evidence). 

XVIII.  Because  the  court  erred  in  charging  the  jury^  as  follows, 
to  wit:  (^Here  set  out  charge  complained  of). 

XIX.  Because  the  court  erred  in  refusing  to  give  the  following 
pertinent  legal  charge*  in  the  language  requested,  the  said  charge 


tain  of  them  which  the  motion  desig- 
nates only  by  number  is  insufficient. 
Rudolph  V.  Landwerlen,  92  Ind.  34. 

Assigning  Error  as  to  Group  of  In- 
structions. —  An  assignment  that  the 
court  erred  in  giving  a  group  of  in- 
structions can  be  maintained  only  by 
showing  that  all  are  incorrect.  Ohio, 
etc.,  R.  Co.  V.  McCartney,  121  Ind.  385 
(/i/«?V/«f  Bartholomew  z/.  Langsdale,  35 
Ind.  278);  Lawrence  v.  Van  Buskirk, 
140  Ind.  481;  Indiana,  etc  ,  R.  Co.  v. 
Snyder,  140  Ind.  647;  Kackley  v.  Evans- 
ville,  etc.,  R.  Co.,  7  Ind.  App.  169; 
Mock  V.  Muncie,  9  Ind.  App.  536; 
Supreme  Council,  etc.,  v.  Boyle,  10  Ind. 
App.  301;  Tegarden  v.  Phillips,  14 
Ind.  App.  27;  Edmonds  v.  Mounsey, 
15  Ind.  App.  399;  Murphy  v.  Gould, 
40  Neb.  728;  Spears  v.  Chicago,  etc.,  R. 
Co.,  43  Neb.  720;  Diers  v.  Mallon,  46 
Neb.  121;  Kaufmann  v.  Cooper,  46 
Neb.  644;  McCormalw.  Redden,  46  Neb. 
776;  Johnston  v.  Milwaukee,  etc., 
Invest.  Co.,  49  Neb.  68;  Stough  v. 
Ogden,  49  Neb.  291;  Union  Pac.  R.  Co. 
V.  Montgomery,  49  Neb.  429;  South 
Omaha  v.  Powell,  50  Neb.  798;  Union 
Pac.  R.  Co.  V.  Thorne,  51  Neb.  472; 
Hodgin  V.  Whitcomb,  51  Neb.  617; 
Home  F.  Ins.  Co.  v.  Phelps,  51  Neb. 
623;  American  F.  Ins.  Co.  v.  Landfare, 
56  Neb.  482. 

An  assignment  of  error  that  "  the 
court  erred  in  giving  instructions  2,  j, 
S,  6,  7  and  c?,  and  each  of  them  asked 
for  by  the  plaintiff,"  is  sufficiently 
specific  to  call  for  a  review  of  each  of 
the  instructions  specified.  It  is  not  an 
assignment  to  the  giving  of  instructions 
en  masse,  but  to  each  one  separately. 
Aultman  v.  Martin,  49  Neb.  103  {over- 
ruling Russel  V.   Rosenbaum.  24  Neb. 

769). 

See  also  Nofsinger  v.  Reynolds,  52 
Ind.  218;  Pennsylvania  Co.  v.  Ebaugh, 
152  Ind.  531;  McKendry  v.  Sinker,  i 
Ind.  App.  263;  Weber  v.  Kansas  City 
Cable  R.  Co.,  100  Mo.  194. 


Grounds  of  Objection.  —  The  grounds 
on  which  the  instruction  given  is 
claimed  to  be  erroneous  must  be  stated 
in  the  motion.  Erskine  v.  Duffy,  76 
Ga.  602;  Lypns  v.  Van  Gorder,  77  Iowa 
600. 

Error  in  Befusing  to  Submit  Questions 
of  Fact  to  Jury.  —  A  motion  for  new 
trial  for  error  in  refusing  to  submit 
questions  of  fact  to  the  jury  should 
point  out  the  questions  of  fact  the  court 
refused  to  submit  to  the  jury.  Bow- 
man V.  Phillips,  47  Ind.  341. 

1.  The  illegal  admission  of  material 
evidence  is  expressly  made  a  ground 
for  new  trial  by  the  following  statutes: 

Georgia.  —  2  Code  (1895),  §  5478. 

Illinois.  — Starr  &  C.  Anno.  Stat. 
(1896),  c.  no,  par.  57. 

The  illegal  admission  of  evidence 
is  generally  treated  as  an  error  of 
law.     See,  generally,  supra,  note  i,  p. 

113- 

2.  Withholding  Evidence.  —  The  ille- 
gal withholding  from  the  jury  of  ma- 
terial evidence  is  expressly  made  a 
ground  for  new  trial  by  2  Ga.  Code 
{1895),  §  5478. 

Such  withholding  of  evidence  is  gen- 
erally treated  as  an  error  of  law.  See, 
generally,  supra,  note  i,  p.  113. 

3.  Giving  an  erroneous  charge  to  the 
jury  is  expressly  made  a  ground  for 
new  trial  by  the  following  statutes, 
to  wit: 

Georgia.  — 2  Code  (1895),  §  5479. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  no,  par.  57. 

Missouri.  —  Rev.  Stat.  (1899),  §  2240. 

Giving  an  erroneous  charge  is  com- 
monly treated  as  an  error  of  law.  See, 
generally,  supra,  note  i,  p.  113. 

4.  Befusing  to  give  a  pertinent  legal 
charge  in  the  language  requested  is 
made  a  ground  for  new  trial  by  2  Ga. 
Code  (1895),  §  5479.  Refusing  to  give 
a  proper  charge  is  ordinarily  treated  as 
an  error  of  law.  See,  generally,  supra, 
note  I,  p.  113. 
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having  been  submitted  in  writing  before  the  jury  retired  to  consider 
of  their  verdict,  to  wit:  (^Here  set  out  request  to  charge'). 

XX.  The  pleadings  of  the  plaintiff  John  Doe  do  not  state  facts 
sufficient^  to  constitute  a  cause  of  action,  \n  this,  to  wit:  {specifying 
wherein  they  are  defective'). 

^  Jeremiah  Mason,  Attorney  for  Richard  Roe? 

bb.  Precedents. 

Form  No.  14433 
(Precedent  in  Lincoln  v.  Little  Rock  Granite  Co.,  56  Ark.  412.)* 

[^Pulaski  Circuit  Court. 
Little  Rock  Granite  Company,  plaintiff, 
against 
C.  J.  Lincoln,  defendant.]* 
Comes  the  defendant  and  moves  the  court  to  set  aside  the  judg- 
ment  in  this  case,  and  grant  him  a  new  trial   for   the   following 
reasons:* 

1.  Because  the  court  erred  in  refusing  to  allow  testimony  as  to  the 
rental  value  of  the  buildings. 

2.  Because  the  court  erred  in  refusing  to  give  the  six  instructions 
asked  by  the  defendant,  and  in  refusing  to  give  any  one  of  them. 

3.  Because  the  court  erred  in  giving  to  the  jury  the  instruction 
which  it  did  give  against  the  defendant's  objection. 

\^W.  S.  McCain,  Attorney  iox Defendant. '\^ 

Form  No.  14434. 
(Precedent  in  Park  Hotel  Co.  v.  Lockhart,  59  Ark.  467.)* 

^Commencing  as  in  Form  No.  IJi-JfSS,  and  continuing  down  to  *.)]* 
(i)  The  verdict  and  judgment  should  be  set  aside,  and  a  new  trial 
granted  herein,  because  the  court  erred  in  refusing  to  postpone  trial 
of  this  case  until  the  next  term  of  this  court,  and  in  forcing  the 
defendant  to  a  trial  of  the  cause  at  the  present  term  of  this  court,  the 
transcript  on  change  of  venue  not  having  been  filed  as  much  as  ten 
days  before  the  first  day  of  this  term. 

1.  That  the  pleadings  of  the  prevailing  A  motion  for  a  new  trial  commencing. 
party  are  insufficient  and  do  not  state  "The  defendants  move,"  etc.,  and 
facts  sufficient  to  constitute  a  cause  of  signed  by  the  attorney  for  "defend- 
action  or  defense,  as  the  case  may  be,  is  ants,"  will  be  held  to  embrace  all  of  the 
made  a  ground  for  new  trial  by  Iowa  defendants.  Burt  v.  Hoettinger,  28 
Code  (1897),  §  3755,  subs.  9.  Ind.  214. 

2.  Signattire.  —  The  motion  shall  be  3.  In  this  case  the  court  overruled 
signed  by  the  party  or  his  attorney.  the  motion  for  a  new  trial,  but  in  the 

Arizona.  —  Rev.  Stat.  (1887),  §  834.  supreme  court  this  judgment  was    re- 

Texas.  —  Rev.  Stat.  (1895),  art.  1371.  versed  and  the  cause  remanded  for  new 

Where  a  motion   for   new   trial   has  trial. 

been  passed  upon   by  the   trial   court  See,  generally,  Jiz/ra,  Form  No.  14432. 

without   objection  as  to  form  or  sub-  4.  The  matter  enclosed  by  and  to  be 

stance  thereof,   the  mere   fact   of  the  supplied  within  [  ]  will  not  be  found  in 

omission  of  counsel  to  sign  the  same  the  reported  case. 

will  be  deemed  waived.     Pape  v.  La-  6,  A  new  trial  was  granted  in   this 

throp,  18  Ind.  App.  633;  Crusts'.  Evans,  case  by  the  supreme  court. 

37  Kan.  263.  See,  generally,  supra.  Form  No.  14432. 
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(2)  Because  the  court  erred  in  overruling  the  motion  of  defendant 
filed  at  the  present  term  of  the  court  for  a  postponement  and  con- 
tinuance of  this  cause  until  the  next  term  of  this  court. 

(3)  Because  the  court  erred  in  permitting,  over  the  objections  of 
defendant,  the  witness  Jim  Brandon,  to  testify  in  behalf  of  the  plain- 
tiff, the  said  witness  having  admitted  on  the  stand  that  he  had  been 
convicted  of  the  crime  of  burglary  and  sentenced  to  the  penitentiary 
by  the  State  oi  Arkansas. 

(4)  Because  the  court  erred  in  admitting  as  testimony  on  behalf 
of  the  plaintiff  the  American  Tables  of  Expectancy  of  Life,  and 
refusing  to  exclude  such  testimony  from  the  consideration  of  the 
jury. 

(5)  Because  the  court  erred  in  refusing  instructions  Nos.  2,  Jf.,  5a, 
8  and  IJf.  asked  by  the  defendant  to  be  given  to  the  jury  for  their  con- 
sideration in  considering  the  case,  and  as  instructing  them  on  the 
law  of  the  case. 

(6)  Also  the  court  erred  in  not  giving,  as  part  of  the  instructions 
to  the  jury,  as  requested  by  the  defendant,  the  syllabi  in  the  case  of 
Emma  Cotton  Seed  Oil  Co.  v.  Hale,  determined  by  the  supreme  court  of 
Arkansas  in  May,  iS92,  as  appearing  in  the  Southwestern  Reporter, 
vol.  19,  p.  600,  which  instructions,  as  asked  by  the  defendant,  include 
the  entire  syllabi  Nos.  i,  2  and  3  of  said  case  on  page  600,  of  vol.  19 
Southwestern  Reporter,  all  of  which  the  court  refused. 

(7)  Because  the  court,  over  the  objections  of  the  defendant,  erred 
in  giving  to  the  jury,  as  the  law  of  the  case,  instructions  Nos.  1,2,3, 
.4,  5,  6  and  7  on  behalf  of  plaintiff  herein,  to  which  the  defendant  at 
the  time  excepted. 

(8)  Because  the  court  erred  in  instructing  the  jury  as  to  the  law 
of  the  case. 

(9)  Because  the  excessive  amount  of  damages  was  awarded  by  the 
jury  under  the  influence  of  passion  or  prejudice. 

(10)  Because  the  amount  of  damages  assessed  by  the  jury  in  their 
verdict  was  excessive  and  too  large  and  not  warranted  by  the 
evidence. 

(11)  Because  the  verdict  of  the  jury  and  the  judgment  of  the  court 
are  contrary  to  the  law. 

(12)  Because  the  verdict  of  the  jury  and  the  judgment  of  the  court 
are  contrary  to  the  law  and  the  evidence. 

(13)  Because  the  verdict  of  the  jury  is  not  supported  by  the  evi- 
dence, and  is  contrary  to  the  law  and  evidence  of  the  case. 

[{Signature  as  in  Form  No.  1US3.)Y 

Form  No.  14435, 

(Precedent  in  Mitchell  v.  Tomlin,  64  Ga.  369.)' 
J?.  S.  Tomhn      \  Verdict   and   judgment   for  plaintiff,  at   October 

John  D.^Mitchell.  {  ^^^^'  ^«^^'  «^  ^^-^^^''  '''^'''''  "°"^'- 

The  defendant  being  dissatisfied  with  the  verdict  and  judgment  in 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra.  Form  No. 
[]  will  not  be  found  in  the  reported  case.     14432. 
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said  case,  comes,  during  said  term  of  the  court,  and  before  the 
adjournment  thereof,  and  moves  the  court  for  a  new  trial,  upon  the 
following  grounds,  to  wit: 

1.  Because  the  verdict  of  the  jury  is  contrary  to  the  evidence. 

2.  Because  the  verdict  is  contrary  to  the  evidence  and  the  princi- 
ples of  justice  and  equity. 

3.  Because  the  verdict  is  without  evidence  to  support  it. 

4.  Because  the  verdict  of  the  jury  is  so  far  contrary  to  the  evidence 
as  to  shock  the  moral  sense. 

Whereupon  he  prays  that  these,  his  grounds  for  a  new  trial,  be 
inquired  of  by  the  court,  and  that  a  new  trial  be  granted  him. 

[  W.  S.  Wallace,  Attorney  for  Defendant. 
The  recitals  of  fact  contained  in  the  foregoing  motion  for  new  trial 
are  hereby  approved  as  true.     This  the  eleventh  day  of  October,  iS78. 

Martin  J.  Crawford,  J.  S.  C.  C.  C.]^ 

Form  No.  14436. 

(Precedent  in  Leavenworth,  etc.,  R.  Co.  v.  Cook,  r8  Kan.  263.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  lJfJf32.y^ 

And  now  comes  the  defendant  and  moves  the  court  for  a  new  trial 
herein,  for  the  following  reasons: 

ist.  The  court  erred  in  not  requiring  the  jury  to  render  certain 
and  specific  answers  to  each  of  the  Jfth  and  6th  questions  submitted 
to  the  jury. 

2d.  The  said  verdict  of  the  jury  is  not  sustained  by  the  evidence, 
and  is  contrary  to  the  evidence. 

3d.  The  special  findings  of  fact  by  the  jury  are  contrary  to  the 
evidence. 

4th.  The  general  verdict  of  the  jury  is  not  consistent  with  the 
special  findings  of  the  jury. 

\{^Signature  as  in  Form  No.  14432.)]^ 

Form  No.  14437. 
(Precedent  in  Bass  v.   Swingley,  42  Kan.  730.)* 

[(^  Title  of  court  and  cause  as  in  Form  No.  144^2.)^ 
And  now  come  the  defendants   in  the  above  entitled  action,  and 
move  the  court  for  a  new  trial  in  the  above  entitled  cause  on  account 
of  the  errors  of  law  occurring  upon  the  trial,  which  are  as  follows: 

1.  In  the  admission  of  evidence  excepted  to  by  the  defendants. 

2.  In  the  rejection  of  evidence  offered  by  the  defendants. 

3.  In  giving  instructions  objected  to  by  defendants. 

4.  In  the  refusal  of  instructions  asked  for  by  the  defendants. 

5.  Because  the  verdict  of  the  jury  is  contrary  to  the  law  and  the 
evidence. 

1.  The  matter  enclosed  by  and  to  be  See,  generally,  supra.  Form  No  14432. 
supplied  within  [  J  will  not  be  found  in  3.  In  this  case  the  judgment  of  the 
the  reported  case.  lower  court  refusing  a  new  trial  was 

2.  In  this  case  a  new  trial  was  granted  reversed  and  a  new  trial  ordered. 

by  the  supreme  court.  See,  generally,  supra.  Form  No.  14432. 
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6.  On  account  of  newly  discovered  evidence  which  by  reasonable 
prudence  defendants  could  not  have  discovered  and  produced  on  the 
trial. 

[(^Signature  as  in  Form  No.  1^32.)Y 

Form  No.  14438. 
(Precedent  in  Richards  v.  Page,  81  Me.  563.)* 

[Moses  M.  Richards  ) 

against  >■  Motion,  j^ 

Li//ie  P.  Page.       ) 

And  now  after  verdict  rendered  against  him  in  the  cause  aforesaid^ 
comes  the  plaintiff  and  prays  the  said  verdict  may  be  set  aside  and  a 
new  trial  granted  because  he  says,  he  has  discovered,  that  since  the 
said  verdict  was  rendered,  the  same  was  not  made  and  agreed  to  by 
the  jury,  before  they  were  discharged  of  the  case,  but  on  the  contrary, 
was  made  and  agreed  to  after  the  said  jury  had  been  discharged  of 
the  case  and  had  separated,  and  without  authority  of  law,  reas- 
sembled and  entered  into  further  deliberations;  and  he  expects  to 
prove  the  aforesaid  facts  by  the  testimony  of  Morrill  Glidden  and 
William  H.  Levensaler. 

[Gilbert  df  Castner,  Attorneys  iox  Plaintiff^ 

Form  No.  14439. 

(Precedent  in  Hastings  v.  Allen,  14  Ohio  58.)* 

L^      V       ^        ^     '     [■  In  the  Court  of  Common  Pleas. 
Cuyahoga  County,  ss.  )  ■' 

Eurotas  P.  Hastings.,  as  administrator  of^ 
Elliott  Gray.,  deceased.,  plaintiff, 

against 
Orlando  H.  Allen.,  defendant.  ]i  J 

And  now,  after  verdict  and  before  judgment,  comes  the  said 
Orlando  H.  Allen,  by  Andrews,  Foot  &'  Hoyt,  his  attorneys,  and  moves 
the  court  to  grant  a  new  trial  in  this  cause,  for  the  following  reasons, 
to  wit: 

The  plaintiff  offered  in  evidence  the  depositions  of  Samuel  Lewis 
and  others,  for  the  purpose  of  proving,  by  the  declarations  of  the 
defendant,  that  a  few  weeks  previous  to  the  commencement  of  this 
suit  the  defendant  had  obtained  possession  of  the  schooner  mentioned 
in  the  declaration,  under  a  verbal  agreement  to  sail  her  for  Elliott 
Gray,  the  original  plaintiff,  during  the  sailing  season  of  i2>S6;  that 
the  defendant,  under  the  direction  of  Gray,  immediately  after  obtain- 
ing possession  of  said  schooner,  made  one  trip  in  her  to  the  upper 
lakes,  and  on  his  return,  instead  of  reporting  himself  to  the  said  Gray, 
secretly  and  clandestinely  took  said  schooner  to  Buffalo,  in  the  State 
of  New  York,  and  delivered  her  to  Barker  &=  Holt,  of  that  city;  that 
he  afterward  took  two  trips  in  her  to  Cleveland,  and  that,  in  the  second 

1.  The  matter  enclosed  by  and  to  be  generally,  supra.  Form  No.  14432. 
supplied  within  [  ]  will  not  be  found  in  3.  New  trial  was  granted  in  this  case 
the  reported  case.  by  the  supreme  court. 

2.  This  motion  was  sustained.     See,  See,  generally,  supra.  Form  No.  14432. 
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trip,  while  he  was  at  Cleveland,  she  was  replevied  in  this  suit  by  the 
said  Elliott  Gray;  and  upon  this  testimony  the  plaintiff  rested  his 
case. 

'  The  defendant  denied  that  there  was  any  agreement,  or  sufifiicient 
proof  of  any  agreement  to  sail  the  vessel  for  Elliott  Gray,  as  claimed 
by  XhQ  plaintiff;  and  offered  to  prove,  by  various  witnesses  and  deposi- 
tions, that  the  said  schooner  was  built  by  Barker  6^  Holt  and  others 
in  the  year  i8<?<?;  that  the  said  Barker  &>  Holt,  who  were  the  real 
defendants  in  the  case,  owned  a  majority  of  the  shares  of  stock  in 
said  schooner,  and  from  the  time  she  was  built  until  within  a  few  days 
of  making  the  pretended  agreement,  the  said  Barker  dr'  Holt  had  the 
control  and  management  of  said  vessel;  and  that  during  all  that  time 
the  defendant  had  been  in  command  of  her  as  master,  under  the  said 
Barker d:' Holt;  that  a  few  days  before  the  making  said  pretended  agree- 
ment, the  said  Elliott  Gray  forcibly  and  wrongfully  took  possession  of 
said  schooner  from  the  said  defendant;  and  that  after  the  defendant 
returned  from  the  upper  lake  trip,  by  the  direction  of  the  said  Barker 
&'  Holt,  he  took  said  schooner  to  them  at  Buffalo,  and  under  their 
directions  sailed  her  between  Buffalo  and  Cleveland  until  she  Was- 
replevied  in  this  suit;  that  the  said  Elliott  Gray  nQvtr  had  any  interest 
in,  or  title  to,  said  schooner,  or  right  to  the  possession  of  her,  before 
or  at  the  time  of  the  commencement  of  this  suit. 

To  the  introduction  of  the  above  evidence  the  plaintiff,  by  his 
counsel,  objected,  alleging  that  as  the  proof  showed  that  the  defendant 
had  obtained  possession  of  the  said  schooner  under  an  agreement  to 
sail  her  during  the  season  for  the  plaintiff ,  neither  the  defendant  nor 
the  owners  defending  in  his  name  could  refuse  the  plaintiffs  right  to 
the  possession  of  said  vessel. 

The  court  held  that  the  objection  was  well  taken;  that  the  proof 
showed  an  agreement  by  the  defendant  to  sail  the  schooner  for  the 
said  Elliott  Gray,  and  that  the  defendant,  and  the  owners  defending 
in  his  name,  were  estopped  by  said  agreement  from  disputing  said 
Gray's  right  to  the  possession  of  said  schooner. 

The  testimony  was  accordingly  excluded  by  the  court;  and  the 
jury,  under  the  direction  of  the  court,  found  a  verdict,  with  nominal 
damages  for  the  plaintiff. 

For  the  improper  exclusion  of  the  defendant's  testimony,  as  afore- 
said, this  motion  is  made. 

[Andreivs,  Foot  6^  Hoyt,  Attorneys  for  Defendant.')^ 

{b)  Petition. 

Form  No.  14440.* 

{JTitle  of  court  and  cause  as  in  Form  No.  144^9.) 
To  the  Honorable  Supreme  Court,  Common  Pleas  Division: 

And  now  comes  your  petitioner  the  defendant  in  the  above  entitled 

1.  The  matter  enclosed  by  []  will  not  In  Writing.  —  The  petition  for  new 
be  found  in  the  reported  case.  trial  must  be  in  writing.    R.  I.  Supreme 

2.  Rhode  Island.  —  Gen.  Laws  (1896),  Ct.  Rules,  No.  28. 
c.  251,  §  6,  subs.  3. 
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"Cause,  and  prays  the  court  for  a  new  trial  herein  for  the  following 
reasons,  to  wit:^ 

1.  The  verdict  was  against  the  evidence  and  the  weight  of  the 
■  evidence. 

2.  Because  since  said  verdict  the  defendant  has  discovered  new  and 
important  testimony  in  his  behalf  {Here  set  out  the  newly  discovered 

^evidence). 

3.  Because  defendant  was  taken  by  surprise  on  the  trial  and  did  not 
have  a  full  and  fair  trial,  the  facts  being  as  follows  (^Here  set  out  facts 
constituting  surprise'). 

By  his  attorney, 

Jeremiah  Mason, 

(3)  Rule  Nisi. 

Form  No.  1 4  4  4  i  .* 

The  within  motion  for  a  new  trial  read  and  considered.  It  is 
ordered  that  the  w'lthm plaintiff ,  John  Doe,  show  cause  before  me  ^  at  the 
court-house  in  Hawkinsville  in  the  said  county  of  Pulaski,  on  the  thir- 
tieth day  of  April,  igOO,  at  ten  o'clock  in  the /^r/fnoon,  why  the  within 
motion  should  not  be  granted.  It  is  further  ordered  that  a  brief  of 
the  evidence  be  presented  for  approval  on  or  before  the  date  afore- 
said, or  in  default  thereof  the  said  motion  will  be  dismissed*  *  It  is 
further  ordered  that  the  plaintiff  be  served  with  a  copy  of  this  motion 
.and  order  twenty  days  before  the  date  for  hearing. 

This  the  fifth  day  of  April,  i^OO. 

John  Marshall,  J.  S.Q,.  O.  C.« 

Form  No.  14442. 
(Precedent  in  Finley  v.  Handley,  50  N.  J.  L.  504.)* 

\Hudson  Circuit  Court. 

1.  Grounds  for  New  Trial — Generally,  the  rule.  2  Ga.  Code  (1895),  §  5486. 
—  The  petition  for  new  trial  must  as-         4.  Hearing  in  Vacation.  —  Where   an 

sign    the   reasons   or   causes   therefor,  order  is  taken  to  hear  a  motion  for  a 

R.  I.  Supreme  Ct.  Rules,  No.  28;  R.  I.  new    trial    in    vacation,  a  brief  of    the 

Gen.  Laws  (1896),  c.  251,  §  6,  subs.  3.  evidence  must  be  presented  for  approval 

Specifying  Particulars. — General  al-  within  the  time  fixed  by  the  order  or 

legations,  although  sworn  to,  without  such  motion  will  be  dismissed.     2  Ga. 

specifications  thereof,  are  not  entitled  Code  (1895),  §  5485. 

to  any  consideration.     Denison  v.  Fos-  5.  Signature.  —  The  rule  nisi  need  not 

ter,  18  R.  I.  735.  be  signed  by  the  judge,  nor  need  it  be 

2.  Georgia.  —  In  all  applications  for  a  separate  from  the  motion,  if  the  judge, 
new  trial,  the  opposite  party  shall  be  on  hearing  the  motion,  can  and  will 
-served  with  a  copy  of  the  rule  nisi,  un-  recognize  as  the  rule  that  which  has 
less  such  copy  is  waived.  2  Code  (1895),  been  signed  by  counsel,  and  this  is  more 
§  5475.  especially  true  where  opposing  counsel 

3.  Who  may  Hear.  —  A  judge  may  de-  has  also  recognized  it  in  his  acknowl- 
cide  a  motion  for  a  new  trial  who  did  edgment  of  service.  Georgia  R.,  etc., 
not  try  the  case,  either  when  he  is  pre-  Co.  v.  Usry,  82  Ga.  54. 

siding  in  the  court  in  which  the  motion         6.  See  N.J.  Gen.  Stat.  (1895),  p.  2574, 
is  pending  or  when   he   is   named  in     §  246. 
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Joseph  Hundley 

against 

Charles  Finley,  Patrick  Woods  )■  On  Contract.  ]*^ 

and  I 

Samuel  Short.  J 

Counsel  for  all  the  defendants  in  above-stated  cause  having  applied 

to  the  court  {ex parte)  for  a  rule  to  show  cause  why  the  verdict  of  the 

jury  lately  rendered  against  said  defendants  therein  should  not  be  set 

aside  and  a  new  trial   granted,  on  the  grounds  that  said  verdict  is 

■against  the  weight  of  the  evidence,  and  the  damages  awarded  by  said 

verdict  excessive,  and  on  further  ground  of  misbehavior  of  tht  plaintiff 

toward  the  jury,  it   is,  on  this  fourteenth  day  of  May,  a.  d.  eighteen 

hundred  and  eighty-seven,  on  motion  of  Henry  E.  Wills,  attorney  of 

defendant  Patrick  Woods,  and  on  this  motion  for  said  other  defendants, 

ordered  that  plaintiff  show    cause    before    his    Honor  Manning  M. 

Knapp,  judge  of  the  said   court,  at  the  court-house  in  Jersey  City,  on 

Saturday,  the  twenty-eighth  day  of  May,  instant,  at  teti  o'clock  in  the 

y<?/-<fnoon,  why  said  verdict   should  not  be  set  aside  and  a  new  trial 

granted  in  said  cause,  on  the  grounds  aforesaid. 

Rule  entered  May  H,  iS87.     On  motion  of 

Henry  E.  Wills,  Attorney  of  Defendants. 

(4)  Motion  Papers. 
{a)  Affidavits^ 

1.  The  matter   enclosed   by  [  ]   will  Ohio.  —  Bates'  Anno.   Stat.  (1897),  § 
'not  be  found  in  the  reported  case.  5307. 

2.  When  Necessary.  —  Affidavits   sup-  Oklahoma.  — Stat.  (1893),  §  4199. 
porting  the  motion   are  required  when  Oregon.  —  Hill's   Anno.    Laws  (1892), 
the  motion  is  based  on  the  ground  of  §  238. 

misconduct  of  jury  or  prevailing  party,  South  Dakota.  —  Dak.    Comp.    Laws 

accident    or    surprise,    or    newly    dis-  (1887),  §  5089. 

covered  evidence.  Utah.  —  Rev.  Stat.  (1898),  §  3293. 

Arkansas.  —  Sand.  &  H.  Dig.    (1894),  Washington.—  Ballinger's    Anno. 

^  5842-  Codes  &  Stat.  (1897),  §  5074. 

California.  —  Code  Civ.   Proc.  (1897),  Wyoming.  —  Rev.  Stat.  <^i887),  §  2655. 

§  658.  Or  on  the  ground  of  irregularity  in 

Colorado.  —  Mills' Anno.  Code  (1896),  the  proceedings  of  the  court,  jury  or 

§  217.  adverse  party,  or  any  order  of  the  court 

Idaho.  —  Rev.  Stat.  (1887),  §  4440.  or  abuse  of  discretion  whereby  either 

Iowa.  —  Code  (1897),  §  3756.  party  was  prevented  from  having  a  fair 

Kansas.  —  Gen.  Stat.  (1897),  c.   95,  §  trial. 

319-  California.  —  Code  Civ.  Proc.  (1897), 

Kentttcky.  —  Bullitt's     Civ.      Code  §658. 

(1895),  §  344.  Colorado.  —  Mills'  Anno.  Code  (1896), 

Louisiana.  —  Garland's    Rev.    Code  §  217. 

Prac.  (1894),  §  561.  Idaho.  —  Rev.  Stat.  (1887),  §  4440. 

Minnesota.  —  Stat.  (1894).  §  5399.  Minnesota.  —  Stat.  (1894),  §  5399. 

Montana. — Code  Civ.  Proc.  (1895),  §  Montana. — Code  Civ.  Proc.  (1895),  § 

1172-  1172. 

Nebraska.  —  Comp.    Stat.    (1899),    §  Nevada. — Gen.  Stat.  (1885),  §  3218. 

5890.  North  Dakota.  —  Rev.  Codes  (1895),  § 

Nevada.  —  Gen.  Stat.  (1885),  §  3218.  5473. 

North  Dakota.  —  Rev.  Codes  (1895),  §  Oregon.  —  Hills'  Anno.   Laws  (1892), 

5473.  §  238. 
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aa.  Accident  and  Surprise.' 

Form  No.  14443.^ 

In  the  Superior  Court  of  the  City  and  County  of  San  Francisco,  State 
of  California. 

John  Doe,  plaintiff,       ^ 

against  >•  Affidavit  in  support  of  motion  for  new  trial. 

Richard  Roe,  defendant.  ) 
State  of  California,  ) 

City  and  County  of  San  Francisco.  \ 


South  Dakota.  —  Dak.  Comp.  Laws 
(1887).  §  5089. 

Utah.  —  Rev.  Stat.  (1898),  §  3293. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  g  5074. 

1.  Beqoisites  of  Affidavit  —  Generally. 
—  For  the  formal  parts  of  an  affidavit 
in  a  particular  jurisdiction  consult  the 
title  Affidavits,  vol.  i,  p.  548. 

For  statutes  requiring  the  application 
for  a  new  trial  to  be  supported  by  affi- 
davit, where  made  on  the  ground  of 
accident  and  surprise,  see  supra,  note 
2,  p.  123. 

That  Verdict  is  Unjust.  — An  affidavit 
for  new  trial  on  the  ground  of  surprise 
must  allege  that  the  verdict  is  unjust. 
Meechum  v.  Judy,  4  Mo.  361;  Culbert- 
son  V.  Hill,  87  Mo.  553;  Campbell  v. 
Buller,  32  Mo.  App.  646. 

Diligence  to  Prevent  Surprise.  —  The 
affidavit  should  show  that  the  applicant 
has  exercised  proper  diligence  to  pre- 
vent surprise.  Nelson  v.  Waters,  18 
Ark.  570;  Merrick  v.  Britton,  26  Ark. 
496;  Clifford  V.  Denver,  etc.,  R.  Co.,  12 
Colo.  125. 

Must  Show  Surprise.  —  An  affidavit 
in  support  of  a  motion  for  a  new  trial 
on  the  ground  of  surprise,  which  wholly 
fails  to  show  any  clear  facts  or  circum- 
stances showing  that  the  party  was 
surprised,  is  insuflBcient.  Ballard  v. 
Noaks,  2  Ark.  45;  Rice  v.  Simmons,  2 
Harr.  (Del.)  309.  And  the  affidavit 
should  state  the  probative  facts  so  as 
to  enable  the  court  to  determine  the  ex- 
istence of  the  ultimate  fact.  Brown  v. 
Warren,  17  Nev.  417. 

That  Witness  Deceived  Applicant.  — 
An  afiidavit  of  surprise  at  a  statement 
of  a  witness  should  show  that  the  wit- 
ness by  previous  statements  has  de- 
ceived the  party  and  should  state  that 
the  fact  can  be  proved  to  be  different 
from  his  statement  on  the  trial.  Theo- 
bald V.  Hare,  8  B.  Mon.  (Ky.)  39. 

Evidence  Excluded.  —  An  afiSdavit  for 
new  trial  on  the  ground  of  surprise  by 


the  exclusion  of  the  depositions  of  wit- 
nesses should  set  out  the  testimony  con- 
tained in  such  depositions,  or  at  least 
the  substance  thereof,  that  the  court 
may  determine  whether  it  is  material 
or  not.     Peers  v.  Davis,  29  Mo.  184. 

Evidence  Withheld.  —  An  afiidavit  of 
surprise  causing  the  withholding  of 
testimony,  without  any  affidavit  of  the 
evidence  which  would  have  been  intro- 
duced, or  anything  to  make  it  appear 
that  a  different  finding  would  have  been 
made,  is  insufficient.  Cohen  v.  Ala- 
meda, 124  Cal.  504. 

What  Absent  Witness  would  Prove.  — 
Where  a'  new  trial  is  sought  on  the 
ground  of  surprise  by  the  unexpected 
absence  of  a  witness,  the  affidavit 
should  state  what  the  witness  would 
prove  if  present.  Reed  v.  Miller,  i 
Bibb  (Ky.)  142;  Warren  v.  Ritter,  11 
Mo.  354;  Spillars  v.  Curry,  10  Tex. 
143;  Hagerty  v.  Scott,  10  Tex.  525. 

Materiality  0/ Absent  Witness. — The 
affidavit,  where  the  motion  is  based  on 
the  ground  of  surprise  by  absence  of  a 
witness,  must  state  the  materiality  of 
the  witness.  Ricez'.  Simmons,  2  Harr. 
(Del.)  309. 

Different  Result  from  New  Trial.  — 
To  obtain  a  new  trial  on  the  ground  of 
surprise  by  an  article  of  evidence,  the 
affidavit  should  show  at  least  that  the 
contrary  could  be  proved  on  another 
trial.  Holley  v.  Christopher,  3  T.  B. 
Mon.  (Ky.)  14;  Theobald  v.  Hare,  8  B. 
Mon.  (Ky.)  39;  Smith  v.  Morrison,  3, 
A.  K.  Marsh.  (Ky.)8i;  Embry  v.  De- 
vinney,  8  Dana  (Ky.)  202. 

Names  of  New  Witnesses.  —  The  affi- 
davit of  the  party  applying  for  new 
trial  on  the  ground  of  surprise  ought 
at  least  to  state  the  names  of  the  wit- 
nesses by  whom  he  expects  to  make 
out  his  case  on  the  second  trial.  Nelson 
V.  Waters,  18  Ark.  570. 

2.  California.  —  Code  Civ.  Proc. 
(1897),  S  658.  See,  generally,  supra, 
note  I. 
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Richard  Roe,  being  duly  sworn,  deposes  and  says:  That  he  is  the 
defendant  in  the  above  entitled  action.*  That  on  the  tenth  day  of 
April,  i<)00,  at  said  city  and  county  of  San  Francisco,  and  prior  to  the 
trial  of  said  cause,  one  Sarnuel  Short  informed  him,  the  said  Richard 
Roe,  that  he,  the  said  Samuel  Short,  knew  and  would  testify  to  the 
following  fact:  {Here  state  some  material  point  in  the  defense'),  and  that 
he,  the  said  defendant,  relying  upon  the  said  assurance,  took  no  steps 
to  procure  other  testimony  to  such  fact,  and  summoned  the  said 
Samuel  Short  to  testify  to  the  same,  but  when  called  to  the  stand  on 
the  trial  of  said  cause,  he,  the  said  Samuel  Short,  by  collusion  with 
^Q plaintiff ,  testified  contrary  to  what  he  had  previously  stated  he 
should  do.  That  the  verdict  was  against  defendant  and  was  mainly 
due  to  the  said  testimony  of  said  Samuel  Short;  that  on  a  new  trial 
of  said  cause  the  said  fact  {Here  state  the  material  point  in  the  defense) 
will  be  established  by  evidence  and  a  different  verdict  will  result,  as 
the  defendant  can  prove  the  same  facts  by  one  William  West,  who 
resides  at  Redwood  City  in  the  county  of  San  Mateo,  and  his  testimony 
can  be  procured  by  the  defendant  at  the  new  trial  of  this  cause. 

{Signature  and  jurat  as  in  Form  No.  SUf..) 

bb.  Irregularity  in  Proceedings.' 

Form  No.  14444.^ 

{Commencing  as  in  Form  No.  lJfJf.lf3,  and  continuing  down  to  *.)  That 
the  jury  in  said  cause,  after  having  retired  to  consider  of  their  verdict, 
were  permitted  to  return  into  court  and  receive  mstructions  during 
the  absence  of  the  defendant  and  of  his  counsel. 

{Signature  and  jurat  as  in  Form  No.  814- ) 

cc.  Misconduct  of  Jury.' 

1.  Bequisites  of  Affidavit —  Generally,     in  support  of  a  motion  for  a  new  trial, 

—  for  the  formal  parts  of  an  affidavit  in  alleging  the  disqualification  of  a  juror 
a  particular  jurisdiction  consult  the  by  reason  of  the  alleged  expression  of 
title  Affidavits,  vol.  i,  p.  54S.  an  opinion  as  to  the  merits  of  the  case, 

For  statutes  requiring  the  application  before  trial,  is  insufficient  if  it  fails  to 

for  a  new  trial  to  be  supported  by  affi-  show  that    the  rights  of  the  aggrieved 

davit,    where  made  on   the  ground    of  party    have    been   prejudiced  and  that 

irregularity    in    the    proceedings,    see  such  party  did  not  have  full  knowledge 

supra,  note  2,  p.  123.  of    such     facts    when     the    jury    was 

2.  California.  — Code  Civ.  Proc.  impaneled  and  full  opportunity  to  chal- 
(1897),  §  653.  See,  generally,  supra,  lenge  the  juror  for  cause  or  peremp- 
note  I.  torily.     Berry  v.  Smith,  2  Okla.  345. 

3.  Bequisites  of  Affidavit  —  Generally.  On   Information     and    Belief.  —  An 

—  For  the  formal  parts  of  an  affidavit  affidavit  as  to  the  misconduct  of  a 
in  a  particular  jurisdiction  consult  the  juror,  if  made  merely  on  information 
title  Affidavits,  vol.  i,  p.  548.  and  belief  of  defendant,  is  insufficient, 

/^?r  j/rt/«/tfj  requiring  the  application  Cummins    v.    Crawford,    88    111.    312; 
for  a  new  trial  to  be  supported  by  affi-  Youle  v.  Brown,  49  111.  App.  102;  Stan- 
davit,   where  made  on   the  ground  of  ley  v.  Sutherland,  54  Ind.  339;  Trahan 
misconduct  of  the  jury,  see  supra,  note  v.  McManus,  2  La.  209. 
2,  p.  123.  Interest  of  furor.  —  Where   a    party 

Prejudice  to  Applicant.  —  An  affidavit  seeks  a  new  trial  on  the  ground  of  in- 
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Form  No.  14445. 

(Precedent  in  Mobile,  etc.,  R.  Co.  v.  Davis,  130  111.  151.)' 

[(Title  of  court  and  cause,  and  venue  as  in  Form  No.  Z555.y^ 
Personally  appeared  before  me,  the  undersigned,  clerk  of  the  circuit 
court  of  Monroe  county,  Charles  E.  IVeller,  who,  being  duly  sworn,, 
says  that  he  acted  as  stenographer  in  reporting  the  testimony  in  the 
above  case;  that  upon  the  adjournment  of  the  court,  at  about  half- 
past  nine  in  the  evening,  at  the  conclusion  of  the  testimony  in  the  case, 
he  stepped  into  a  saloon  immediately  opposite  the  court-house  in  the 
town  of  Waterloo,  and  there  saw  the  plaintiff's  attorney,  William 
Winkelman,  standing  at  the  counter  of  the  saloon  with  one  of  the 
jurors  engaged  in  trying  the  said  cause,  Thomas  Allen  by  name, 
knocking  their  glasses  together  as  though  in  token  of  pledge,  and 
then  draining  their  glasses  of  beer. 

[(^Signature  and  jurat  as  in  Form  No.  2555.y\^ 


terest  in  a  juror,  he  should  negative 
his  knowledge  of  such  interest,  and  a 
simple  denial  of  such  knowledge, 
omitting  to  negative  such  knowledge 
on  the  part  of  his  counsel,  unaccom- 
panied by  his  affidavit  or  any  proof 
establishing  the  truth  thereof,  is  in- 
sufficient. Jameson  v.  Androscoggin 
R.  Co.,  52  Me.  412;  Tilton  v.  Kimball, 
52  Me.  500. 

An  affidavit  for  a  new  trial,  based 
upon  the  relationship  of  some  of  the 
jurors  to  one  of  the  parties,  should 
indicate  the  degree  of  relationship 
between  them.  Waltz  v.  Neusbamer, 
18  Ind.  374. 

Remarks  of  Juror.  —  An  affidavit  that 
one  of  the  jurors,  whose  name  is  not 
given,  was  heard  in  the  anteroom  of 
the  court-house,  in  the  presence  of 
others,  discussing  the  evidence  in  the 
cause  on  which  he  was  sitting,  but 
which  fails  to  set  forth  what  was  said 
by  the  juror,  is  too  indefinite  to  be  made 
the  ground  for  a  new  trial.  Brant  v. 
Lyons,  60  Iowa  172. 

Juror  Asleep.  —  A  new  trial  should 
not  be  granted  upon  the  affidavit  "  that 
during  the  trial,  or  at  least  a  portion  of 
it,  one  of  the  jurors  was  to  all  appear- 
ances asleep."     Pelham  v.  Page,  6  Ark. 

535- 

Determination  of  Verdict  by  Lot.  — 
When  the  alleged  misconduct  of  a  jury 
in  deciding  and  finding  a  verdict  by 
casting  lots  is  assigned  as  a  cause  for 
new  trial,  an  affidavit  in  support  thereof 
is  insufficient  which  fails  to  show  how 
affiant  obtained  information  of  such 
misconduct.     Eaken    v.    Thompson,    4 


Ind.  App.  393.  And  an  affidavit  in  such 
case  is  insufficient  if  based  on  informa- 
tion and  belief.  Youle  v.  Brown,  49. 
111.  App.  102. 

In  the  following  states  it  is  provided 
that  whenever  any  one  or  more  of  the 
jurors  have  been  induced  to  assent  to 
any  general  or  special  verdict,  or  to  a 
finding  on  any  question  submitted  to- 
them  by  the  court,  by  a  resort  to  the 
determination  of  chance,  such  miscon- 
duct may  be  proved  by  affidavit  of  any 
one  of  the  jurors,  to  wit: 

California.  — Code  Civ.  Proc.  (1897), 
§  657,  subs.  2. 

Colorado.  —  Mills'  Anno.  Code  (1896), 
§217,  subs.  2. 

Idaho.  —  Rev.'  Stat.  (1887),  §  4439, 
subs.  2. 

Montana.  —  Code  Civ.  Proc.  i'i895),  ^ 
1171,  subs   2. 

North  Dakota.  —  Rev.  Codes  (1S95),  § 
5472,  subs.  2. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5088,  subs.  2. 

Utah.  —  Rev.  Stat.  (1898),  ij  3292, 
subs.  2. 

Washington.  —  Ballinger's  A  n  n  o.- 
Codes  &  Stat.  (1897),  i^  5071,  subs.  2. 

1.  Two  other  similar  affidavits  were 
filed,  and  it  was  held  that  the  mere 
matter  of  association,  under  the  circum- 
stances, between  a  juror  and  the  attor- 
ney for  the  plaintiff  was  improper  and 
was  ground  for  a  reversal  of  the  judg- 
ment. 

See,  generally,  supra,  note  3,  p.  125. 

2.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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Form  No.  14446. 
(Precedent  in  Vose  v.  MuUer,  23  Neb.  173.)' 
In  the  District  Court  of  Cedar  county,  Nebraska. 

orr-,;.-.U  L  Affidavit  in  support  of  motion  for  a  new" 

dgaillSL  >■  .    . 

/oAn  Midler,  Defendant.  )  '^^^^^• 

Archibald  Van  Allen,  of  lawful  age,  being  duly  and  solemnly  cau- 
tioned and  sworn  to  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  deposes  and  says:  That  he  is  acquainted  with  the  plaintiff 
and  defendant  in  the  above  entitled  cause;  that  affiant  knows y"d7//« 
Midler,  the  defendant  in  said  cause;  that  during  the  progress  of  the 
trial  of  the  above  entitled  cause,  while  the  court  had  adjourned  for 
dinner,  on  the  seventh  day  ol  May,  i885,  the  said  defendant,  John 
Muller,  in  the  presence  of  this  affiant,  took  certain  members  of  the 
jury,  who  were  engaged  in  the  trial  of  said  cause,  into  a  saloon  in 
the  town  oi  Hartington,  in  said  county  and  state,  in  which  said  trial 
was  in  progress,  and  then  and  there  treated  the  said  members  of  said 
jury,  to-wit,  David  Nelson  and  Henry  Beckman,  to  intoxicating  liquors,, 
the  more  particular  kind  and  character  of  which  are  to  this  affiant 
unknown;  that  from  appearance  of  such  liquor,  and  the  fact  it  was 
delivered  in  a  whiskey  glass,  affiant  believes  such  liquor  to  have  been 
whiskey;  that  affiant  knows  said  jurors,  and  states  the  above  facts 
of  his  own  knowledge;  that  affiant's  attention  was  first  called  to  the 
facts  above  set  forth  by  one  Lewis  M.  Howard,  who,  at  the  time  of 
the  making  of  this  affidavit,  is  absent  from  the  said  town  of  Harting- 
ton, and  his  affidavit  in  support  of  the  facts  above  set  forth  cannot  be 
procured  in  time  for  the  filing  of  the  same  with  this  motion. 

Archibald  Van  Allen. 

Subscribed  in  my  presence  and  sworn  to  before  me  this  7th  day  of 
May,  A.  D.  x2>85. 

(seal)  Henry  B.  Suing,  Notary  Public, 

dd.  Newly  Discovered  Evidence.* 

1.  On  this  affidavit  a  new  trial  was  by  an  affidavit,  yet,  where  the  motion 
granted.  is  made  on  the  ninth  and  the  jurat  of 

See,  generally,  supra,  note  3,  p.  125.  the  affidavit  is  dated  on  the  eleventh, 

2.  Beqoisites  of  Affidavit — Generally,  the  defect  may  be  waived  by  the  con- 
—  For  the  formal  parts  of  an  affidavit  duct  of  the  parties.  Flower  v.  O'Con- 
in  a  particular  jurisdiction  consult  the  nor,  8  Mart.  N.  S.  (La.)  592. 

title  Affidavits,  vol.  i,  p.  548.  Disclosing    Evidence. — The   affidavit 

/^t7r  j/rt/«/^x  requiring  the  application  must  state  what  the  newly  discovered 

for  a  new  trial  to  be  supported  by  affi-  evidence  is.     Burriss  v.  Wise,  2  Ark. 

davit,  where  made  on   the   grotind  of  33;  Bourland  v.  Skimnee,  11  Ark.  671; 

newly  discovered  evidence,  see  supra,  Merrick  v.  Britton,  26  Ark.  496;  Adams 

note  2,  p.  123.  V.  Ashby,   2  Bibb  (Ky.)  287;  Andre  v. 

Language  of  Code. — An   affidavit  on  Bienvenu,  i  Mart.  (La.)  148;  Loccard  v. 

the  ground  of   newly   discovered   evi-  Bullitt,  3  Mart.  N.  S.  (La.)  170;  Arpine 

dence  in  the  words  of  the  Code  of  Prac-  v.  Harrison,   6  Mart.  N.  S.   (La.)  326; 

tice,  art.   561,  is  sufficient.     Flower  v.  Sorbe    v.  Salavignac,    7   Mart.     N.   S. 

O'Connor,  8  Mart.  N.  S.  (La.)  592.  (La.)   124;   Pack   v.    Chapman.   16  La. 

Date  of  fur  at.  —  While  a  motion  for  366;  German  Ins.  Co.  v.  Frederick,  57 

new  trial  on  the  ground  of  newly  dis-  Neb.   538;  Gaines  v.  White,  i  S.  Dak. 

covered  evidence  must  be  accompanied  434;   Cardell  v.    Lawton,    16  Vt.  606; 
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Snider  v.  Myers,  3  W.  Va.  195;  Varner 
V.  Core,  20  W.  Va.  472;  Moss  v.  Vro- 
man,  5  Wis.  147.  And  it  is  not  suffi- 
cient to  state  that  it  will  "corroborate 
and  substantiate  the  testimony"  of  a 
certain  witness.  Matter  of  Cohen,  84 
Hun  (N.  Y.)  586. 

An  affidavit  of  counsel  based  upon 
information  and  belief  as  to  what  the 
witnesses  will  testify  is  insufficient. 
Cole  V.  Thornburg,  4  Colo.  App.  95. 

Ability  to  Procure  Evidence  on  Retrial. 
—  The  affidavit  should  state  the  proba- 
bility of  procuring  the  newly  discov- 
ered evidence  in  proper  time.  Bourland 
V.  Skimnee,  11  Ark.  671;  Heath  z/.  White, 
3  Utah  474. 

That  Evidence  is  True.  — An  affidavit 
•on  the  ground  of  newly  discovered  evi- 
dence is  fatally  defective  if  it  fails  to 
state  that  the  newly  discovered  evidence 
is  true.  Ritchey  v.  West,  23  111.  385; 
Murphy  v.  McGrath,  79  111.  594.  See 
also  Bennett  v.  Holmes,  32  Ind.  108. 

Materiality  of  Evidence.  —  The  affi- 
davit should  show  that  the  newly  dis- 
covered evidence  is  material.  Burriss 
V.  Wise,  2  Ark.  33;  Olmstead  v.  Hill,  2 
Ark.  346;  Bourland  v.  Skimnee,  11  Ark. 
671;  Lisher  v.  Pratt,  q  Iowa  59;  Bonnet 
V.  Legras,  i  Rob.  (La.)  92;  Union  Bank 
V.  Robert,  9  Rob.  (La.)  177;  Ingram  v. 
Croft,  7  La.  82;  Miller  v.  Whitson,  40 
Mo.  97;  Howard  v.  Winters,  3  Nev.  539; 
Hocker  v.  Day,  80  Tex.  529. 

Importance  of  Evidence.  —  The  affi- 
davit should  show  that  the  newly 
discovered  evidence  is  important.  Olm- 
stead V.  Hill,  2  Ark.  346;  Ewing  v. 
Price,  3  J.  J.  Marsh.  fKv.)  520;  White 
V.  Jones,  86  Hun  (N.  Y.)'57. 

Evidence  Not  Cumulative.  — The  affi- 
davit should  show  that  the  new  evidence 
is  not  cumulative  in  its  character  or  con- 
sequences. Olmstead  v.  Hill,  2  Ark. 
346;  Bourland  v.  Skimnee,  ir  Ark.  671; 
Burriss  v.  Wise,  2  Ark.  33;  Merrick  v. 
Britton,  26  Ark.  496;  Ewing  v.  Price,  3 
J.  J.  Marsh.  (Ky.)  520.  And  an  affidavit 
in  broad  terms  that  the  evidence  discov- 
ered is  not  cumulative  is  insufficient. 
Bourland  v.  Skimnee,  11  Ark.  671. 

Discovered  Since  Trial.  —  The  affi- 
davit should  state  that  the  facts  and 
circumstances  have  come  to  the  appli- 
cant's knowledge  since  the  trial.  Bur- 
riss V.  Wise,  2  Ark.  33;  Ewing  v.  Price, 
3  J.  J.  Marsh.  (Ky.)  520;  Goose  River 
Bank  v.  Gilmore,  3  N.  Dak.  188. 

An   affidavit    that   plaintiff    was    not 


"apprised  of  the  existence  and  mate- 
riality" of  the  evidence  until  after  the 
rendition  of  the  verdict  is  insufficient, 
for  it  is  only  the  discovery  of  unknown 
evidence,  and  not  of  the  materiality  of 
known  evidence,  which  can  serve  as 
cause  for  new  trial.  Carlisle  v.  Tid- 
well,  16  Ga.  33. 

Names  of  Witnesses. — The  affidavit 
should  disclose  the  names  of  the  wit- 
nesses whose  testimony  has  been  dis- 
covered. Burriss  v.  Wise,  2  Ark.  33; 
Merrick  v.  Britton,  26  Ark.  496;  Ed- 
wards V.  Barnes,  55  111.  App.  38;  Ewing 
V.  Price,  3  J.  J.  Marsh.  (Ky.)52o;  2  Ga. 
Code  (1895),  §5481;  Andre  z*.  Bienvenu, 
I  Mart.  (La.)  148;  Loccard  v.  Bullitt,  3 
Mart.  N.  S.  (La.)  170;  Arpine  v.  Harri- 
son, 6  Mart.  N.  S.  (La.)  326;  Kennard 
V.  Gustine,  9  Rob.  (La.)  170;  Pack  v. 
Chapman,  16  La.  Ann.  366;  Cardell  v. 
Lawton,  16  Vt.  606.  Or  allege  that  the 
name  is  unknown.  Martin  v.  Garver, 
40  Ind.  351. 

Competency  of  Witness.  —  The  affidavit 
on  the  ground  of  newly  discovered  evi- 
dence should  show  that  the  newly  dis- 
covered witness  is  competent  to  testify. 
Kennard  v.  Gustine,  9  Rob.  (La.)  170. 

Sources  of  Information.  — An  affidavit 
on  the  ground  of  newly  discovered  evi- 
dence made  on  information  and  belief 
must  state  the  source  of  the  informa- 
tion. Denny  v.  Blumenlhal,  (N.  Y. 
City  Ct.  Gen.  T.)  8  Misc.  (N.  Y.)  544. 
See  also  Jalie  v.  Cardinal,  35  Wis.  118. 

By  Whom  Discovered.  —  An  affidavit 
that  "  the  evidence  has  been  discovered 
since  the  trial,"  without  stating  by 
whom,  is  insufficient,  as  it  does  not  pre- 
clude the  conclusion  that  the  evidence 
was  known  to  the  party  or  his  attorney 
before.  Bourland  v.  Skimnee,  11  Ark. 
671. 

Diligence  of  Applicant.  —  The  affidavit 
must  show  that  the  new  evidence 
sought  to  be  introduced  could  not  be 
procured  by  due  diligence  at  the  former 
trial.  Olmstead  v.  Hill,  2  Ark.  346; 
Merri(?k  v.  Britton,  26  Ark.  496;  2  Ga. 
Code  (1895),  S  5481;  Crozier  v.  Cooper, 
14  111.  139;  McCammack  v.  McCam- 
mack,  86  Ind.  387;  Beers  v.  Flock,  2 
Ind.  App.  567;  Boltz  V.  Smith,  3  Ind. 
App.  43;  Lisher  v.  Pratt,  9  Iowa  59; 
Watson  V.  Dickens,  12  Smed.  &  M. 
(Miss.)  608;  Vanderburg  v.  Campbell, 
64  Miss.  89;  Goff  V.  Mulholland,  33 
Mo.  203;  Miller  v.  Whitson,  40  Mo.  97; 
Howard  v.  Winters,  3  Nev.  539;  Barrett 
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Form  No.  14447. 

(Precedent  in  Kane  v.  Burrus,  2  Smed.  &  M.  (Miss.)  314.)' 

State  oi  Mississippi,  \  j^  ^.^^^^.^  Coyxx^,  November  T^xm,  1S4I. 
Adams  County.  )  '  >      -r 

James  R.  Kane,  one  of  the  defendants  in  the  above  stated  case, 
and  the  principal  in  the  note  upon  which  this  action  is  founded, 
states  upon  oath,  that  since  said  trial  there  has  come  to  the  knowledge 
of  said  parties  defendant  in  this  case,  new  and  important  evidence  for 
the  defendants,  the  existence  of  which  was  at  the  time  of  the  trial,  and 
before,  wholly  unknown  to  said  defendants,  that  said  defendant  Kane 


V.  Dodge,  16  R.  I.  740;  Gaines  v.  White, 

1  S.  Dak.  434;  Harrell  v.  Hill,  15  Tex. 
.270.  And  it  is  not  sufficient  to  allege 
merely  that  the  party  could  not  with 
reasonable  diligence  procure  such  testi- 
mony before  the  trial.  The  acts  per- 
formed should  be  particularly  stated, 
that  the  court  may  determine  whether 
diligence  has  been  used.  Charles  T. 
Hayden  Milling  Co.  v.  Lewis,  (Ariz. 
1891)  32  Pac.  Rep.  263;  Burriss  v.  Wise, 

2  Ark.  33;  Ballard  v.  Noaks,  2  Ark.  45; 
Olmstead  v.  Hill,  2  Ark.  346;  Bourland 
V.  Skimnee,  11  Ark.  671;  Kirkpatrick 
V.  Wolfe,  17  Ark.  96;  Merrick  v.  Britton, 
26  Ark.  496;  2  Ga.  Code  (1895),  §  5481; 
Patterson  v.  Collier,  77  Ga.  292;  Cham- 
pion V.  Ulmer,  70  111.  322;  Ruger  v. 
Bungan,  10  Ind.  451;  Martin  v.  Garver, 
40  Ind.  351;  Cook  V.  Hare,  49  Ind.  268; 
Bowers  v.  Bowers,  53  Ind.  430;  Lewis 
V.  Crow,  69  Ind.  434;  Toney  v.  Toney, 
73  Ind.  34;  Wall  V.  State,  80  Ind.  146; 
Hamm  v.  Romine,  98  Ind.  77;  Marks 
V.  State,  loi  Ind.  353;  Allen  v.  Bond, 
112  Ind.  523;  Ward  v.  Voris,  117  Ind. 
368;  Schnurr  v.  Stults,  119  Ind.  429; 
Graham  v.  Payne,  122  Ind.  403;  Mc- 
Donald z).  Coryell,  134  Ind.  493;  Kelley 
V.  Kelley,  8  Ind.  App.  606;  Eddingfield 
V,  State,  12  Ind.  App.  312;  Cahalan  v. 
Cahalan,  82  Iowa  416;  Moody  v.  Priest, 
69  Iowa  23;  Boot  V.  Brewster,  75  Iowa 
631;  Ewing  V.  Price,  3  J.  J.  Marsh. 
(Ky.)  520;  Holmes  v.  McKinney,  4  T. 
B.  Mon.  (Ky.)  4;  Ewing  v.  M'Connel,  i 
A.  K.  Marsh  (Ky.)  188:  Urso  v.  Unver- 
zagt,  2  Ky.  L.  Rep.  228;  Innis  v.  Ware, 

1  Mart.  N.  S.  (La.)  643;  Stafford  v  Calli- 
ham,  3  Mart.  N.  S.  (La.)  124;  Her- 
nandez V.  Garetage,  4  Mart.  N.  S.  (La.) 
419;  Wilbor  V.  McGillicuddy,  3  La.  382; 
Burton  v.  Maltby.  18  La.  531;  Austin 
V.  Latham,  tg  La.  88;  Houghteling  v. 
Fisher,  19  La.  475;  Doat  v.  Maltby,  2 
La.    Ann.   583;  Pahnvitz  v.    Fassman, 

2  La.  Ann.  625;  Bonnet  v.  Legras,  1 
Rob.  (La.)  92;  Union  Bank  v.  Robert, 
9  Rob.  (La.)   177;  Ingram   v.   Croft.    7 


La.  82;  Linton  v.  Stanton,  4  La.  Ann. 
401;  Richardson  v.  Farmer,  36  Mo.  35; 
Snyder  v.  Burnham,  77  Mo.  52;  Mackin 
V.  People's  St.  R.,  etc.,  Co.,  45  Mo. 
App.  82;  Tomer  v.  Densmore,  8  Neb. 
384  {follozaing  Heady  v.  Fishburn,  3 
Neb.  263);  Pinschower  v.  Hanks,  18 
Nev.  99;  Sikes  v.  Parker,  95  N.  Car. 
232;  Shehan  7k  Malone,  72  N.  Car.  59; 
Lander  v.  Miles,  3  Oregon  40;  Gaines 
V.  White.  I  S.  Dak.  434;  Snider  v. 
Myers,  3  W.  Va.  195;  Varner  v.  Core, 
20  W.  Va.  472. 

The  applicant  alleged  that  before  the 
trial  he  made  inquiry  of  a  great  many 
persons  whom  he  supposed  had  knowl- 
edge or  would  be  likely  to  have  knowl- 
edge of  the  matters  in  issue  in  said 
cause,  and  in  each  and  every  instance 
pursued  each  and  every  line  or  hint  of 
evidence  with  diligence  to  the  full  ex- 
tent of  his  ability.  It  was  held  that  the 
application  was  not  deficient  in  show- 
ing diligence  because  the  names  of  the 
persons  inquired  of  by  defendant  were 
not  set  out.  Boggess  v.  Read,  83  Iowa 
548.  But  an  affidavit  for  new  trial  on 
the  ground  of  newly  discovered  evi- 
dence, which  states  that  the  party  in- 
quired among  such  persons  as  would 
be  likely  to  know  about  the  facts  in  the 
case  and  that  he  did  not  know  and  did 
not  learn  that  such  witnesses  knew  or 
would  swear  to  the  facts  stated  until 
after  the  trial,  is  too  general  and  in- 
definite to  show  proper  diligence  to 
secure  the  evidence.  Pemberton  v. 
Johnson,  113  Ind. 538. 

That  Applicant  has  Meritorious  De- 
fense. —  Affidavits  in  support  of  a  mo- 
tion for  a  new  trial  should  show  a 
meritorious  defense.  Linington  v. 
Strong,  8  111.  App.  384;  Ewing  v. 
M'Connel,  i  A.  K.  Marsh.  (Ky.)  188. 

1.  This  affidavit,  together  with  the 
affidavits  set  out  infra.  Forms  Nos. 
14449,  14450,  was  .held  sufficient  and 
a  new  trial  granted. 

See,  generally,  supra,  note  2,  p.  127. 


13  E.  of  F.  P.— 9. 
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was  fully  aware  of  the  facts  hereinbefore  stated,  but  was  unacquainted 
with  the  existence  of  legal  proof  of  same,  that  he  made  diligent 
inquiry,  and  industriously  endeavored  to  discover  and  produce  on  the 
trial  of  said  action,  evidence  of  the  facts  hereinbefore  set  forth,  but 
utterly  failed  therein,  and  that  it  was  not  until  a  day  or  two  since, 
and  since  said  trial,  that  the  existence  of  evidence  of  said  facts  has 
come  to  his  knowledge,  that  upon  the  discovery  of  same,  he  commu- 
nicated to  his  counsel  the  fact  of  the  discovery  of  said  evidence,  who 
recommended  him  to  prepare  affidavit  of  the  truth  of  same,  and  to 
move  this  honorable  court  for  a  new  trial  in  same,  upon  the  ground 
of  newly  discovered  evidence,  that  said  evidence  is  not  of  a  cumula- 
tive character,  and  would  produce  a  different  result  upon  another 
trial.     That  the  evidence  is  as  follows: 

That  one  Joseph  Guss  will  prove,  that  in  the  month  oi  June,  i2>Jf.O, 
and  shortly  before  the  death  oi  EarlClapp,  said  Clapp  stated  to  this 
affiant,  that  sdi^xd  JatJies  R.  Kane  had  paid  him,  said  Clapp^  the  sum  of 
nine  hundred  dollars  upon  the  note  of  twelve  hundred  dollars  inade  by 
said  Kane  and  Richard Hennessee,  in  favor  of  said  Clapp,  and  sued  on 
in  this  action. 

That  John  P.  Morris  will  prove,  that  about  three  weeks  previous 
to  the  death  of  Earl  Clapp,  mentioned  in  said  action,  the  said  Clapp 
stated  to  him,  that  he,  Clapp,  had  loaned  to  James  R.  Kane,  upon  the 
security  of  Richard Hemiessee,  the  sum  of  twelve  hundred  dollars,  in 
city  warrants,  and  that  he,  said  Clapp,  believed,  at  the  time  of  said 
conversation,  that  said  Kane  had  paid  nearly  the  whole  amount  of 
said  indebtedness,  and  that  there  could  not  be  much  due  from  them. 

And  affiant  further  states,  that  said  Morris  and  Guss  are  residents 
of  this  county  oi  Adams,  and  that  he  expects  to  obtain  their  presence 
at  the  next  term  of  this  court,  to  testify  as  above  stated,  he  therefore 
prays  a  new  trial,  etc. 

James  R.  Kane. 

Sworn  to  and  subscribed  before  vae,  20th  Dec,  i^J/.!. 

Sam' I  Wood,  Clerk. 
"Ry  James  D.  Galbraith,  D'y  Clerk. 

{bb)  Affidavit  of  Witness,^ 

Form  No.  14448. 

(Precedent  in  White  v.  Nafus,  84  Iowa  352.)* 

1.  Beqaisites  of  Affidavit — Generally,  nesses,  or  a  satisfactory  excuse  shown 
—  For  the  formal  parts  of  an  affidavit  for  the  absence  of  the  affidavits.     Burn- 
in  a  particular  jurisdiction  consult  the  ley  v.  Rice.  21  Tex.  171. 
title  Affidavits,  vol.  i,  p.  548.  Willingness  to  Testify. — The  affidavits 

For  statutes  requiring  the  application  of  witnesses  in  support  of  a  motion  on 

for  a  new  trial  to  be  supported  by  affi-  the  ground  of    newly    discovered  evi- 

davits  of  newly  discovered  witnesses,  dence  must  state  that  they  are  willing 

where  made  on    the  ground  of  newly  and  ready  to  swear  to  the  facts  claimed 

discovered  evidence,  see  supra,  note  2,  to    be    newly    discovered.     Roberts   v. 

p.  123.  Johnstown  Bank,   (Supreme   Ct.  Gen. 

Evidence  Set  Out. — The    newly  dis-  T.)  14  N.  Y.  Supp.  432. 
covered  evidence  should  be  set  outver-         2.  On  this  affidavit  a  new  trial  was 

batim,  just  as  it  can  be  testified  to  in  granted    by    the     district     court     and 

court  and  be  subscribed  and  sworn  to  affirmed  by  the  supreme  court, 
by  each  of  the  newly  discovered  wit-         See,  generally,  supra,  note  i. 
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[{Venue  as  in  Form  No.  828. )y 

I,  W.  N.  Dawson,  being  duly  sworn,  on  my  oath  say  that  I  am  a 
resident  of  Chariton,  Lucas  county,  Iowa,  and  have  been  for  about 
thirty  years  last  past;  that  I  was  personally  acquainted  with  N.  B. 
Gardner  and  G.  IV.  Alexander,  and  have  known  them  for  about  ten 
years  last  past;  that  I  was  also  acquainted  with  Permelia  Reynolds  in 
her  lifetime;  that,  about  the  fall  or  winter  of  \2s82  and  \%8S,  I  was  in 
the  office  of  Gardner  &=  Alexander,  in  Chariton,  loiva;  that,  while  I 
was  in  the  said  office,  G.  W.  Alexander  was  present,  when  Mrs.  Per- 
melia Reynolds  came  into  said  office  and  inquired  of  G.  IV.  Alexander 
if  her  will  was  ready  for  her,  or  words  to  that  effect,  when  G.  W. 
Alexander  replied  that  he  thought  it  was,  and  started  as  if  to  get  it 
for  her;  that  I  know  that,  at  the  said  time  N.  B.  Gardner  was  sick  at 
his  home,  and  that  he  was  not  able  to  attend  to  business,  and  that  he 
was  not  then  in  the  office.  I  further  say  that  I  made  the  above  state- 
ments to  O.  A.  Bartholomew  for  the  first  time  on  this  twenty-fifth  day 
oi  January,  i890,  and  that  all  of  the  said  statements  are  true,  as  I 
believe. 

IV.  N.  Dawson, 

{{Jurat  as  in  Form  No.  828 :)\^ 

Form  No.  14449. 

(Precedent  in  Kane  v.  Burrus,  2  Smed.  &  M.  (Miss.)  315.)' 

State  of  Mississippi,  )  In  Circuit  Court, 
Adams  County.  \  Novetnber  Term,  iS^i. 

And  Joseph  Guss,  being  duly  sworn,  deposes  and  says,  that  in  the 
month  of  June,  i^tjfi,  and  shortly  before  the  death  of  Earl  Clapp,  said 
Clapp  stated  to  this  affiant,  that  James  R.  Katie  had  paid  him,  said 
Clapp,  the  sum  of  nine  hundred  dollars,  upon  the  note  of  twelve  hun- 
dred dollars  made  by  said  Kane  and  Richard  Hennessee,  in  favor  of 
said  Clapp,  and  sued  on,  in  this  action. 

Joseph  Guss. 
Sworn  to  and  subscribed  before  me,  this  18th  Dec,  i8^i. 

Sam' I  Wood,  Clerk. 
^y  James  D.  Galbraith,  D'y  Clerk. 

Form  No.  14450. 

(Precedent  in  Kane  v.  Burrus,  2  Smed.  &  M.  (Miss.)  316.)' 

State  of  Mississippi,  \  In  Circuit  Court, 
^</<a!/«.f  County.  \  November  ^txxw,  iS^-L 

And  John  F.  Morris,  being  duly  sworn,  deposes  and  says,  upon 
oath,  that  about  three  weeks  previous  to  the  death  of  Earl  Clapp,  the 
said  Earl  Clapp  stated  to  this  affiant,  that  he,  Clapp,  had  loaned  to 
James  R.  Kane,  upon  the  security  of  Richard  Hennessee,  the  sum  of 

1.  The  matter  to  be  supplied  within  See,  generally,  supra,  note  i,  p.  130. 
[]  will  not  be  found  in  the  reported  case.  3.  This  affidavit,  in  connection  with 

2,  This  affidavit,  in  connection  with  the  affidavits  set  out  in  Forms  Nos. 
the  affidavits  set  out  in  Form  No.  14447,  14447,  14449.  supra.,  was  held  sufficient 
supra,  and  Form  No.  14450,  infra,  was  and  a  new  trial  granted. 

held  sufficient  and  a  new  trial  granted.         See,  generally,  supra,  note  i,  p.  130. 
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twelve  hundred  dollars,  in  city  warrants,  and  that  he,  said  Clapp, 
believed,  at  the  time  of  said  conversation,  that  said  Kane  had  paid 
nearly  the  whole  amount  of  said  indebtedness,  and  that  there  could 
not  be  much  due  from  them. 

J.  P.  Morris. 
Sworn  to,  and  subscribed,  before  me,  this  18th  Dec,  i8^1. 

Sam'/  Wood,  Clerk. 
By  James  D.  Galbraith,  D'y  Clerk, 

{b)  Brief  of  Evidence. 

aa.  Order  Extending  Time  for  Making. 

Form  No.  i  4  4  5  i . 

(Precedent  in  Mitchell  v.  Tomlin,  64  Ga.  368.)* 

R.  S.    Tomlin      ) 

vs.  >•  Verdict  and  judgment  iox  plaintiff. 

John  D.  Mitchell.  ) 

The  defendant  having  made  a  motion  for  a  new  trial  in  said  case, 
on  the  grounds  therein  stated,  and  said  grounds  having  been  approved 
by  the  court  and  it  appearing  that  it  is  impossible  to  make  out  and 
complete  a  brief  of  the  testimony  in  said  case  before  adjournment 
of  court,  it  is  considered  and  adjudged  by  the  court  that  said  motion 
stand  continued  until  the  19th  day  of  October,  iS78,  and  that  it  be 
heard  at  chambers,  and  that  defendant  have  until  said  day  to  make 
out  and  file  a  brief  of  testimony  without  prejudice. 

[Martin  J.  Crawford,  J.  S.  C.  C.  C.ja 

bb.  The  Brief. 
Form  No.  14452.* 

John  Doe      )  Complaint  on  bill  of  exchange, 
against        V  Pulaski  Superior  Court, 
Richard  Roe.   )  April  Term,  \()00. 

Brief  of  Evidence. 
Plaintiff  introduced  the  bill  of  exchange  sued  on,  which  was  in  the 
words  and  figures  following,  to  wit:  (Jlere  insert  copy)  and  closed. 

1.  See  2  Ga.  Code  (1895),  §  5485.  of   all    material    portions   of  all  docu- 

2.  The  matter  enclosed  by  []  will  not  mentary  evidence.  Documentary  evi- 
be  found  in  the  reported  case.  dence  copied  as  an  exhibit  or  set  out  in 

3.  Georgia.  —  In  every  application  for  the  pleadings,  and  introduced  in  evi- 
a  new  trial,  a  brief  of  the  testimony  in  dence,  shall  not  be  set  out  in  the  brief 
the  case  shall  be  filed  by  the  party  ap-  except  by  reference  to  the  same.  In 
plying  for  such  trial,  under  the  revision  all  cases  in  which  the  testimony  has 
and  approval  of  the  court.  2  Code  been  stenographically  reported,  the 
{1895),  §  5484;  Super.  Cl.  Rules  (1893),  same  may  be  reduced  to  narrative 
No.  49.  form,  or  the  stenographic  report  may 

The    brief    of   evidence    required    in  be  used  in  whole  or  in  part  in  making 

motions  for  new  trial  shall  be  a  con-  up  the  brief,  with  immaterial  questions 

densed  and  succinct  brief  of  the  mate-  and  answers  and  parts  thereof  stricken 

rial    portions    of    the   oral    testimony,  out,   so   as    in    every    case    to   shorten 

including  a  similar  brief  of  interroga-  the    brief,    and    include    therein    only 

tories  read  on  the  trial.     In  such  brief  material  evidence.     2  Ga.  Code  (1895), 

there  shall  be  included  the  substance  §  5488. 
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Samuel  Short,  sworn  as  a  witness  for  the  defendant^  testified  as  fol- 
lows, to  wit:  (^Here  set  out  brief  of  witness' s  evidence'). 

The  interrogatories  and  depositions  of  William  West  were  intro- 
duced by  the  plaintiff  and  read  to  the  jury,  the  following  being  a  true 
copy  thereof,  to  wit :  (^Here  set  out  copies  of  interrogatories  and  deposi- 
tions).    Evidence  closed. 

It  is  agreed  that  the  above  and  foregoing  is  a  correct  brief  of  the 
evidence  introduced  at  the  trial  of  the  above  cause. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 
Joseph  Story,  Attorney  for  Defendant. 

The  foregoing  brief  is  hereby  approved  as  a  true  and  correct  brief 
of  the  evidence  adduced  at  the  trial  of  the  above  entitled  cause.  Let 
the  same  be  filed  as  part  of  the  record. 

This,  tht  fifth  day  oi  April,  igOO. 

John  Marshall,  J.  S.  C,  O.  C. 

{c)  Statement  of  Case.  ^ 

aa.  Order  Extending  Time  for  Filing. 

Form  No.  14453.^ 

Time  for  filing  statements,  etc.,  extended  to  June  27,  a.  d.  igOO. 

John  Marshall, 
Associate  Justice  of  the  Supreme  Court. 

ib.  Notices. 
(aa)  Of  Proposed  Statement. 

Form  No.  14454.^ 

In  the  Superior  Court  of  the  City  and  County  of  San  Francisco. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

To  John  Doe,  plaintiff: 

You  are  hereby  notified  that  the  following  is  a  copy  of  the  state- 
ment of  the  case  proposed  by  the  defendant  to  be  used  on  his  motion 
for  a  new  trial  in  the  above  entitled  action. 

Joseph  Story,  Attorney  for  Defendant. 

Dated  the  twenty-second  day  of  May,  igOO. 

1.  For  Btattites  relating  to  the  state-  Rhode  Island.  ^-Gen.  Laws  (1896),  c. 

ment  of  case   for  use  in  a  motion  for  251,  §  6,  subs.  2. 

new  trial  see  as  follows,  to  wit:  South  Dakota.  —  Dak.    Corap.    Laws 

California.  —  Code  Civ.  Proc.  (1897),  {1887),  §  5090,  subs.  3. 

§  659,  subs.  3.  2.  Jihode  Island.  —  Gen.   Laws  (1896), 

Idaho.  —  Rev.    Stat.    (1887),    §   4441,  c.  251,  §  6,  subs.  2. 

subs.  3.  This  order  is  indorsed  on  the  notice 

Montana. — Code  Civ.  Proc.  (1895),  §  of  intention   set  out  supra.  Form   No. 

1173,  subs.  3.  14429. 

Nevada.  —  Gen.  Stat.   (1885),  §  3219.  3.  California.  —  Code     Civ.     Proc. 

North  Dakota.  —  Rev.  Codes  (1895),  §  (1897),  §  659,  subs.  3.     See,  generally, 

5474,  subs.  2.  supra,  note  i. 
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(bb^  Of  Proposed  Amendments. 
Form  No.  14455.' 

(  Title  of  court  and  cause  as  in  Form  No.  IJfJfSJi.. ) 
To  Joseph  Story,  Esq.,  Attorney  for  Richard  Roe: 

You  will  take  notice  that  the  following  amendments  to  the  state- 
ment of  the  case  proposed  by  defendant  to  be  used  on  his  motion  for 
a  new  trial  in  the  above  entitled  action  are  hereby  proposed  by 
plaintiff,  to  wit,  (^Here  set  out  the  proposed  amendments,  numberifig  each 
in  order^. 

Jeremiah  Mason,  Attorney  for  John  Doe. 

Dated  the  twenty-seventh  day  of  May,  igOO. 

(cc)   That  Statement  will  be  Settled. 
Form  No,  14456.' 

(  Title  of  court  and  cause  as  in  Form  No.  lJf.}t5jf.. ) 
To  Jeremiah  Mason,  Attorney  iox  John  Doe: 

Please  take  notice  that  the  defendant's  statement  of  the  case  to 
be  used  on  his  motion  for  a  new  trial  in  the  above  entitled  action, 
will  be  settled  by  the  Honorable  John  Marshall,  judge  of  this  court, 
at  his  chambers  in  the  court-house  in  the  city  and  county  of  San 
Francisco,  on  the  eleventh  day  oi  June,  a.  d.  igOO,  at  teti  o'clock  in  the 
f or  evioon. 

Yours,  etc., 

Joseph  Story,  Attorney  for  Richard  Roe. 

Dated  tht  fourth  day  oi  June,  igOO. 

cc.  The  Statement. 
Form  No.  14457.' 

In  the  Superior  Court  of  the  City  and  County  of  San  Francisco, 
State  of  California. 

Jane  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

This  is  an  action  for  a  breach  of  promise  to  marry.  The  case  being 
regularly  called ,  was  tried  before  the  court  without  a  jury  on   the 

1.  California.  —  Code     Civ.    Proc.  error  lies.     Worthing  v.  Cutts,  8  Nev. 

(1897),  §  659,  subs.  3.     See,  generally,  118. 

supra,  note  I,  p.  133.  Neither  the  notice  of  motion  nor  affidavits 

The    statute    requiring  statements   on  filed  in  support  of  the  motion  have  any 

motion    for   new   trial    to    contain    the  place  in   the  statement  of    motion  for 

grounds  of  such  motion   is   merely  di-  new  trial.     Ferrer  v.  Home  Mut.   Ins. 

rectory.    A  statement  not  made  strictly  Co.,  47  Cal.  416. 

in    compliance    with    the    spirit  of  the  The  judgment-roll  need  not  be  inserted 

law  as   to  the  grounds  of  motion  will  in    the   statement  on    motion   for  new 

still    entitle    the    moving   party    to    a  trial.     Butterfield    v.   Central    Pac.    R. 

hearing.      Hoopes   v.    Meyer,    i    Nev.  Co.,  37  Cal.  381. 

433.  Newly  discovered  evidence  relied  on  to 

The  general  grounds  of  error  relied  on  obtain  a  new  trial  has  no  place  in   the 

need  not  be  designated  in  the  statement,  statement.     Beans    v.     Emanuelli,    36 

but   only    the    particulars  wherein  the  Cal.  117. 
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twenty-second  6.a.y  of  May,  igOO,  and  the  following  evidence  was  intro- 
duced: 

Julia  Smith,  called  and  sworn  for  plaintiff,  testified  as    follows: 
(^Here  insert  testimony  in  narrative  for  m^?- 

Cross-examined  {insert  testijnony  in  narrative  forni). 

A  letter  from  said  Richard  Roe  to  said  Jane  Doe  offered  in  evidence 
and  defendant  objected  {stating  grounds  of  objection'). 

Objection    overruled   and    letter    introduced    marked    "  Exhibit 
Number  1." 

Defejidant  excepted. 

{Here   state  in   like    manner    the  evidence    introduced   on    behalf  of 
defendant. ) 

Specification  of  Particulars  in  which  the  Evidence  is  Insufficient  to 
Sustain  the  Findings  and  Decisions  of  the  Court.^ 

I.   'Y\i^  first  finding  of  the  court  is  not  supported  by  the  evidence, 
for  the  reason  that  {Here  state  particulars'). 


1.  Evidence  in  Statement.  —  The  state- 
ment shall  contain  so  much  of  the  evi- 
dence as  shall  be  necessary  to  explain 
the  ground  taken,  and  no  more. 

California.  —  Hill  v.  White,  2  Cal. 
306;  McMinn  v.  Whelan,  27  Cal.  300; 
Ross  V.  Roadhouse,  36  Cal.  580;  Lewis 
V.  Kelton,  58  Cal.  303;  Adams  v.  Lam- 
bard,  80  Cal.  426. 

Nevada. — Gen.  Stat.  (1885),  §  3219. 

North  Dakota.  —  Rev.    Codes  (1895), 

§  5467. 

Thus,  instead  of  copying  into  the 
statement  deeds  and  transcripts  of 
records  when  no  point  is  made  on  the 
construction  and  language,  a  brief 
statement  answers  every  purpose. 
Knovvles  v.  Inches,  12  Cal.  212.  But 
all  the  evidence  material  to  the  points 
specified  should  be  included,  for  it 
will  be  presumed  that  the  statement 
contains  all  such  evidence.  Hidden 
V.  Jordan,  28  Cal.  301;  Smith  v. 
Athern,  34  Cal.  506;  Clark  v.  Gridley, 
35  Cal.  398;  Grigsby  v.  Clear  Lake 
Water  Works  Co.,  40  Cal.  396;  Abbey 
Homestead  Assoc,  v.  Willard,  48  Cal. 
614;  Judson  V.  Lyford,  84  Cal.  505.  In 
Nevada,  however,  this  fact  must  affirma- 
tively appear.  Sherwood  v.  Sissa,  5 
Nev.  349;  Bowker  v.  Goodwin,  7  Nev. 
135;  Sherman  v.  Shaw,  9  Nev.  148. 

The  evidence  should  generally  be  re- 
duced to  the  narrative  form  with  all 
irrelevant  matter  eliminated.  Fant  v. 
Tandy,  7  Mont.  443.  But  there  are 
examples  of  testimony  very  difficult  to 
reduce  to  narrative  form  without  losing 
or  gaining  some  force  thereby,  and 
where  such  is  the  case  the  court  will 
indulge  statements  of  evidence  by 
question  and  answer  as  given  on  the 


trial.     Penn  Placer  Min.  Co.  w.  Schrei- 
ner,  14  Mont.  121. 

2.  Specification  of  Insufficiency  of  Evi- 
dence.—  Where  the  notice  of  motion 
designates  as  the  ground  of  the  motion 
the  insufficiency  of  the  evidence  to 
justify  the  verdict  or  other  decision, 
the  statement  shall  specify  the  particu- 
lars in  which  such  evidence  is  alleged 
to  be  insufficient. 

California. — Code  Civ.  Proc.  (1897), 
§  659,  subs.  3;  Burnett  v.  Pacheco,  27 
Cal.  408;  Carleton  v.  Townsend,  28 
Cal.  219;  Vilhac  v.  Biven,  28  Cal.  409; 
Reamer  v.  Nesmith,  34  Cal.  624;  De 
Sanchez  v.  McMahon,  35  Cal.  218; 
Beans  v.  Emanuelli,  36  Cal.  117;  But- 
terfield  v.  Central  Pac.  R.  Co.,  37  Cal. 
381;  Green  v.  Killey,  38  Cal.  201; 
Spanagel  v.  Bellinger,  38  Cal.  278; 
Foote  v.  Richmond,  42  Cal.  439;  Ferrer 
v.  Home  Mut.  Ins.  Co.,  47  Cal.  416; 
Coleman  v.  Gilmore,  49  Cal.  340;  Pres- 
ton v.  Hearst,  54  Cal.  595;  Eddelbuttel 
V.  Durrell,  55  Cal.  277;  Crane  v.  Glad- 
ding, 59  Cal.  303;  Hill  V.  Beatty,  61 
Cal.  292;  Donohoe  v.  Mariposa  Land, 
etc.,  Co.,  66  Cal.  317;  Hartman  v. 
Rogers,  69  Cal.  643;  Silva  v.  Holland, 
74  Cal.  530;  Heilbron  v.  Centerville, 
etc..  Irrigation  Ditch  Co.,  76  Cal.  8; 
Heilbron  v.  Kings  River,  etc..  Canal 
Co.,  76  Cal.  11;  Menk  v.  Home  Ins. 
Co.,  76  Cal.  50;  Spotts  v.  Hanley,  85 
Cal.  155;  Dawson  v.  Schloss,  93  Cal. 
194;  San  Gabriel  Wine  Co.  v.  Bchlow, 
94  Cal.  108;  Gregory  v.  Gregory,  I02 
Cal.  50;  Green  v.  Green,  T03  Cal.  108; 
Adams  v.  Helbing,  107  Cal  298;  Kumle 
V.  Grand  Lodge  Ancient  Order,  etc., 
no  Cal.  204;  Haight  v.  Tryon,  112  Cal. 
4;  De  Moleraz/.  Martin,  120  Cal.  544. 
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II.  That  portion  of  the  fifth  finding  reading  as  follows  {quoting  the 
objectionable  part^  is  contrary  to  the  evidence,  in  this  {Here  state  par- 
ticulars). 


Idaho. — Rev.  Stat.  (1887),  §  4441, 
subs.  3. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
1173,  subs.  3;  Griswold  v.  Boley,  i  Mont. 
545:  Thorp  V.  Freed,  i  Mont.  651;  Tay- 
lor t/.  Holter,  2  Mont.  476;  Helena  First 
Nat.  Bank  v.  Roberts,  9  Mont.  323;  Fro- 
man  v.  Patterson,  10  Mont.  107. 

Nevada.  — Gen.  Stat.  (1885),  §  3219. 

North  Dakota. —Re:w.  Codes  (1895), 
§  5467;  Henry  v.  Maher,  6  N.  Dak.  413 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5090,  subs.  3;  National  Cash 
Register  Co.  v.  Pfister,  5  S.  Dak.  143. 

Utah.  —  Paragoonah  Field,  etc.,  Co. 
V.  Edwards,  9  Utah  477  {overruling  Ste- 
vens V.  Higginboiham,  6  Utah  215). 

And  a  failure  to  insert  in  the  state- 
ment the  particulars  in  which  the  evi- 
dence is  alleged  to  be  insufficient  is  not 
cured  by  inserting  such  points  in  the 
notice  of  motion.  Ferrer  «<.  Home  Mut. 
Ins.  Co.,  47  Cal.  416;  Alpers  v.  Scham- 
mel,  75  Cal.  590. 

A  specification  of  the  insufficiency  of 
the  evidence  need  not  be  made  in  any 
particular  form  of  words,  but  is  suffi- 
cient if  it  distinguishes  each  particular 
proposition  of  fact  excepted  to  from  all 
others  found  by  the  court  or  involved 
in  the  general  verdict  of  the  jury,  and 
the  fact  that  such  specification  is  inarti- 
ficially  expressed  in  some  respects  will 
not  justify  the  trial  court  m  disregard- 
ing it  if  in  no  substantial  respect  it  is 
insufficient  to  point  particulars  in  which 
this  evidence  failed  to  support  the  find- 
ing. Smith  V.  Ellis,  103  Cal.  294.  See 
also  Newell  v.  Desmond,  63  Cal.  242; 
Matter  of  Yoakam,  103  Cal.  503. 

In  Harnett  v.  Central  Pac.  R.  Co.,  78 
Cal.  31,  a  specification  of  particulars 
in  which  the  evidence  was  claimed  to 
be  insufficient  to  support  the  verdict 
was  in  the  following  language,  to  wit: 
"The  evidence  was  insufficient  toshow 
that  the  plaintiff  was  b}'  any  servant 
or  employee  of  the  defendant  negli- 
gently or  carelessly  pushed,  shoved, 
forced,  or  driven  from  said  engine. 
On  the  contrary,  the  evidence  estab- 
lished that  the  plaintiff,  with  his  com- 
panions, contrary  to  the  orders  of  the 
persons  in  charge  of  the  switch-engine 
No.  44,  got  upon  the  footboard  in  front 
of  said  engine,  which  was  a  place  of 
great  peril  to  him,  and  attempted  to 
steal   a    ride   thereon.     The   evidence 


showed  that  as  soon  as  they  were  dis- 
covered the  engineer  in  charge  of  said 
engine  slowed  down  the  same,  intend- 
ing to  come  to  a  full  stop,  and  then  re- 
move the  plaintiff  and  his  companions 
from  the  position  of  danger  which 
they  occupied.  The  evidence  showed 
that  the  plaintiff  and  his  companions 
jumped  from  said  engine  before  it  had 
stopped,  and  thereby  received  the  in- 
juries complained  of.  The  evidence 
showed  that  the  injuries  received  by 
the  plaintiff  were  caused  proximately 
by  his  own  negligence  and  willful  dis- 
regard of  the  orders  and  directions  of 
the  servants  and  employees  of  the  de- 
fendant, and  not  in  consequence  of  any 
act  or  omission  of  the  defendant,  or 
its  servants  or  employees.  The  whole 
case  showed  no  negligence,  either  in 
fact  or  in  law,  of  the  defendant."  Con- 
cerning this,  the  court  said:  "  It  would 
be  difficult  to  state  in  more  specific 
terms  the  particular  points  of  insuffi- 
ciency on  which  the  moving  party  pro- 
posed to  r^ly  in  its  proceedings  for  a 
new  trial." 

But  a  specification  that  "  the  evidence 
is  insufficient,  —  i.  To  sustain  the  first 
finding  of  fact;  2.  Or  the  second  find- 
ing of  fact;  3.  Or  the  third  finding  of 
fact,"  etc.,  —  is  not  a  specification  of 
"the  particulars  in -which  such  evi- 
dence is  alleged  to  be  insufficient," 
within  the  meaning  of  section  659  of 
the  Code  of  Civil  Procedure.  Parker 
V.  Reay,  76  Cal.  103.  And  a  specifica- 
tion "  that  the  evidence  shows  that  all 
amounts  of  money  collected  by  defend- 
ant, and  all  amounts  of  cash  which  had 
been  paid  him  by  plaintiff  were  more 
than  tivo  years  before  the  commence- 
ment of  the  action  and  therefore  barred 
by  the  statute  of  limitations,"  is  not 
sufficient  to  raise  the  question  as  to 
whether  or  not  there  was  any  evidence 
of  fraud  on  the  partof  defendant  taking 
the  case  out  of  the  statute.  Williams 
V.  Dennison,  94  Cal.  540.  And  a  speci- 
fication of  error  which  makes  no  pre- 
tense of  pointing  out  in  any  way 
wherein  the  evidence  was  insufficient 
to  establish  a  breach  of  a  certain  con- 
dition of  a  contract,  but  merely  states 
"  the  evidence  clearly  shows  "  that  such 
condition  had  been  performed,  is  inex- 
cusably insufficient.  Zicklerz'.  Deegan, 
16  Mont.   198.     So,   too,  a  specification 
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that  "  the  findings  of  the  court  that  the 
value  of  the  materials  described  in  the 
complaint  had  not  been  sufficiently 
proved,  are  unsupported  by  the  evi- 
dence and  in  direct  conflict  with  the 
same,  and  are  one  of  the  errors  speci- 
fied by  the  plaintiffs  herein,"  is  wholly 
bad  as  a  specification  as  to  insufficiency 
of  the  evidence,  in  that  it  fails  to  point 
out  the  particulars  in  which  the  insuffi- 
ciency consists.  Bardwell  v.  Ander- 
son, i8  Mont.  528. 

A  specification  in  the  statement  that 
"said  judgment  is  contrary  to  the  evi- 
dence in  this  "is  insufficient.  Quinn 
V.  Smith,  49  Cal.  163. 

1.  Specification  of  Errors  of  Law. — 
Where  the  notice  designates,  as  the 
ground  of  motion,  errors  in  law  occur- 
ring at  the  trial  and  excepted  to  by  the 
moving  party,  the  statement  shall 
specify  the  particular  errors  upon  which 
the  party  will  rely. 

California. — Code  Civ.  Proc.  (1897), 
§  659,  subs.  3;  Hutton  v.  Reed,  25  Cal. 
478;  Moore  v.  Murdock,  26  Cal.  515; 
Crowther  v.  Rowlandson,  27  Cal.  376; 
Burnett  v.  Pacheco,  27  Cal.  408;  Part- 
ridge V.  San  Francisco,  27  Cal.  415; 
Carllton  v.  Townsend,  28  Cal.  219;  Zeig- 
ler  V.  Wells.  28  Cal.  263;  Vilhac  v. 
Biven,  28  Cal.  409;  Zenith  Gold,  etc., 
Min.  Co.  V.  Irvine,  32  Cal.  302;  Barstow 
V.  Newman,  34  Cal.  90;  De  Sanchez  v, 
McMahon,  35  Cal.  218;  Butterfield  v. 
Central  Pac.  R.  Co..  37  Cal.  381;  People 
V.  Central  Pac.  R.  Co.,  43  Cal.  398; 
Crosett  V.  Whelan,  44  Cal.  200;  Ferrer 
V.  Home  Mut.  Ins.  Co.,  47  Cal.  416; 
Eddelbuttel  v.  Durrell,  55  Cal.  277; 
Crane  v.  Gladding,  59  Cal.  303;  Hill  v. 
Beatty,  61  Cal.  292;  Silva  v.  Holland,  74 
Cal.  530;  Nye  z/.  Marysville,  etc.,  St.  R. 
Co.,  97  Cal.  461;  Leonard  v.  Shaw,  114 
Cal.  69. 

Idaho.  —  Rev.  Stat.  (1887),  §  4441, 
subs.  3. 

Montana,  —  Code  Civ.  Proc.  (1895),  § 
II73,  subs.  3;  Anderson  v,  O'Laughlin, 
I  Mont.  81;  Griswold  v.  Boley,  1  Mont. 
545;  Taylor  w.  Holter,  2  Mont.  476;  Ray- 
mond z/.  Thexton,  7  Mont.  299;  McLeod 
V.  Dickenson,  11  Mont.  438. 

Nevada.  — Qftn.  Stat.  (1885),  §  3219. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  5467;  Henry  v.  Maher,  6  N.  Dak. 
413- 


South  Dakota.  —  Dak.  Comp.  iaws 
(1887),  §  5090,  subs.  3;  Billingsley  v. 
Hiles,  6  S.  Dak.  445;  Bush  v.  Northern 
Pac.  R.  Co.,  3  Dak.  444  {following  Caul- 
field  V.  Boyle,  2  Dak.  464). 

Utah.  —  Gilberson  v.  Miller  Min., 
etc.,  Co.,  4  Utah  46;  Slater  v.  Union 
Pac.  R.  C,  8  Utah  178;  Sterling  v.  Par- 
sons, 9  Utah  81;  Paragoonah  Field, 
etc.,  Co.  V.  Edwards,  9  Utah  477  {over- 
ruling Stev&ns  v.  Higginbotham,6  Utah' 
215);  Gill  V.  Hecht,  13  Utah  5. 

And  a  failure  to  specify  in  the  state- 
ment the  particular  errors  relied  upon 
is  not  cured  by  inserting  such  points  in 
the  notice  of  intention.  Ferrer  v.  Home 
Mut.  Ins.  Co.,  47  Cal.  416.  Nor  does 
the  fact  that  there  is  only  one  question 
of  error  which  may  be  raised  on  the 
record  excuse  the  necessity  of  specify- 
ing it  in  the  statement.  Zenith  Gold, 
etc.,  Min.  Co.  v.  Irvine,  32  Cal.  302. 
And  it  is  not  enough  that  exceptions 
appear  scattered  here  and  there  through 
the  statement,  but  it  is  necessary  to 
specify  particular  errors  upon  which 
the  party  will  rely.  Beans  z/.  Emanu- 
elli,  36  Cal.  117. 

It  is  sufficient,  however,  if  the  speci- 
fication, in  an  intelligent  manner,  calls 
the  attention  of  the  court  to  the  ruling 
complained  of.  Pinney  v.  Hershfield, 
I  Mont.  367;  Vogt  V.  Baldwin,  20  Mont. 
322.  Thus  it  is  sufficient  to  assign 
errors  in  law  occurring  by  "giving  of 
each  of  the  instructions  asked  by  de- 
fendants." Such  specification  particu- 
larly points  out  the  errors  relied  on. 
McCreery  v.  Everding,  44  Cal.  246.  But 
a  general  specification  "that  the  court 
erred  in  giving  to  the  jury  instruc- 
tions asked  by  plaintiff"  is  insufficient. 
Joyce  V.  White,  95  Cal.  236.  And  a 
specification  of  errors  in  a  statement 
that  they  are  "  pointed  out  and  desig- 
nated in  the  foregoing  transcript  by 
exceptions  Nos.  /,  2,  j,  etc.,  to  2$,  and 
the  court  erred  in  each  of  these  said 
rulings,"  is  not  such  a  specification  of 
particular  errors  as  the  statute  requires 
and  is  especially  defective  where  it  ap- 
pears that  the  exceptions  are  not  num- 
bered in  the  transcript.  Hall  v.  Suss- 
kind,  120  Cal.  559. 

A  specification  "  that  said  judgment 
is  against  law  "  is  insufficient.  Quinn 
V.  Smith,  49  Cal.  163. 
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I  hereby  certify  that  the  foregoing  statement  of  the  case  on  motion 
for  a  new  trial  is  the  statement  settled  and  allowed  by  me  therefor. 

John  Marshall,  Superior  Judge.^ 

(5)    Final  Order.^ 


1.  Certificate  of  Judge. —  When  settled, 
the  statement  shall  be  signed  by  the 
judge  or  referee,  with  his  certificate  to 
the  effect  that  the  same  is  allowed. 

Cali/otnia.  —  Code  Civ.  Proc.  (1897), 
§  659,  subs.  3;  Vilhac  v.  Biven,  28  Cal. 
409;  Schreiberz/.  Whitney,  60  Cal.  431; 
Adams  v.  Dohrmann,  63  Cal.  417. 

Idaho.  —  Rev.  Stat.  (1887),  §  4441, 
subs.  3. 

Montana.  —  Code  Civ.  Proc.  (1895), 
§  1173,  subs.  3;  Raymond  v.  Thexton, 
7  Mont.  299;  Faut  v.  Tandy,  7  Mont. 
443;  Scherrer  v.  Hale,  9  Mont.  63; 
Becker  v.  Yellowstone  County,  10 
Mont.  87. 

Nevada.  —  Gen.  Stat.  (1885),  j^  3219. 

North  Dakota.  — R&v.  Codes  (1895),  § 

5467- 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5090,  subs.  3. 

Utah.  —  Slater  v.  Union  Pac.  R.  Co., 
5  Utah  178. 

The  form  of  certificate  used  in  the 
text  was  held  sufficient  in  Girdner  v. 
Beswick,  69  Cal.  112. 

2.  Bequisites  of  Order  —  Generally.  — 
For  the  formal  parts  of  an  order  in  a 
particular  jurisdiction  consult  the  title 
Orders. 

Grounds  on  Which  Granted.  —  Every 
order  allowing  a  new  trial  shall  specify 
of  record  the  ground  or  grounds  on 
which  such  new  trial  is  granted.  Mo. 
Rev.  Stat.  (1889),  §  2241.  But  such  pro- 
visions have  been  held  directory  only. 
Borkheim  v.  Firemen's  Fund  Ins.  Co., 
38  Cal.  505;  Coleman  v.  Davis,  13 
Colo.  98. 

Terms  and  Conditions .  —  New  trials 
may  be  granted  on  such  terms  and 
conditions  as  the  court  shall  direct. 
Ariz.  Rev.  Stat.  (1887),  g  833;  Benedict 
V.  Cozzens,  4  Cal.  381;  Battelle  v.  Con- 
nor, 6  Cal.  140;  Cordor  v.  Morse,  57 
Cal.  301;  Savannah,  etc.,  R.  Co.  v. 
Harper,  70  Ga.  iig;  Buntain  v.  Mos- 
grove,  25  111.  152;  Iowa  Code  (1897), 
§  3763;  Tex.  Rev.  Stat.  (1895),  art.  1370. 

The  commonest  terms  imposed  re- 
late to  the  payment  of  costs,  in  regard 
to  which  see  as  follows,  to  wit: 

Arizona.  —  Rev.  Stat.  (1887),  §  898. 

Illinois. — Starr   &    C.    Anno.     Stat. 


(1896),  c.  no,  par.  57;  Adams  v.  Neeley, 
15  111.  380. 

Indiana.  —  Horner's  Stat.  (1896),  § 
559,  subs.  8. 

Iowa.  —  Code  (1897),  §  3762. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
153.  §  7- 

Missouri.  —  Rev.  Stat.  (1889),  §  2242. 

Pennsylvania.  —  Devinney  v.  Reeder. 
I   P.  &  W.  (Pa.)  399. 

Virginia.  —  Code  (1887),  §  3542. 

West  Virginia.  —  Code  (i  891),  c.  138, 

§  5- 

And  a  new  trial  may  be  granted  upon 
condition  that  the  party  who  applies  for 
it  try  the  merits  without  regard  to  the 
form  of  the  pleadings.  Welsh  j*.  Dusar, 
3  Binn.  (Pa.)  329;  Walker  v.  Long,  2 
Browne  (Pa.)  125.  But  it  is  erroneous 
for  the  court  to  attach  to  an  order  grant- 
ing a  new  trial  a  condition  requiring 
defendant  to  give  bond  for  the  payment 
of  any  judgment  thereafter  rendered 
against  him  in  the  cause.  Dewey  v. 
Leonhardt,  37  Mo.  App.  517.  And  if 
the  verdict  for  plaintiff  is  for  an  ex- 
cessive amount,  defendant  is  entitled 
to  have  it  reversed  or  a  new  trial 
granted  without  the  imposition  of  any 
terms  upon  him,  and  he  cannot  be  re- 
quired to  accept  an  ofifer  of  remittitur 
of  the  excess  as  a  finality,  so  as  to  de- 
prive him  of  the  right  to  assign  other 
errors  affecting  the  plaintiff's  right  of 
recovery.  Gardner  v.  Tatum,  81  Cal. 
370,  in  which  case  the  order,  which  was 
held  void,  was  as  follows,  to  wit: 

"The  motion  for  a  new  trial  herein 
will  be  denied,  provided  xh&x. plaintiff , 
within  thirty  days  from  this  date,  offer 
to  remit  the  sum  of  eight  hundred  do\- 
lars  from  the  amount  of  the  verdict 
herein;  provided  also,  that  the  delend- 
ants  shall  agree  to  accept  said  verdict 
and  judgment  so  modified  as  a  finality, 
said  offer  to  remit  not  to  be  binding 
upon  the  plaintiff  unless  accepted  by 
defendants  as  a  finality.  Said  motion 
for  a  new  trial  to  be  granted  unless 
said  offer  to  remit  by  plaintiff  be  so 
made." 

Must  be  Absolute.  —  An  order  grant- 
ing a  new  trial  must  be  absolute.  Fenn 
V.  Gulf,  etc.,    R.  Co.,   76  Tex.  380,   in 
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(a)  Granting  New  Trial. 

aa.  Generally. 

Form  No.  14458. 

(Precedent  in  People  v.  Flood,  102  Cal.  331)' 

[(  Title  of  court  and  cause  as  in  Fortn  No.  6529.  )]2 

In  this  cause  on  this  day  the  defe7idant,  his  counsel  being  present 
in  court,  counsel  iox  defendant  having  heretofore  presented  a  motion 
for  a  new  trial,  and  the  same  having  been  submitted  to  the  court  for 
consideration  and  decision,  and  now  the  court  having  fully  con- 
sidered the  same,  being  fully  advised  in  the  motion  herein,  it  is 
ordered  that  the  motion  for  a  new  trial  be,  and  the  same  is  hereby, 
granted. 

S^Date  and  signature  as  in  Form  No.  6529. )]  ^ 

bb.  Upon  Terms. 

Form  No.  14459. 

(Precedent  in  Cordor  v.  Morse,  57  Cal.  301.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  6529. yi^ 

This  cause  having  been  heretofore  submitted  to  the  Court,  upon 
defendant's  motion  for  a  new  trial  herein,  and  the  Court  having  now 
fully  considered  the  same,  it  is  ordered  that  said  motion  be  and  the 
same  hereby  is  granted,  upon  the  payment  by  defendant  of  the  costs 
taxed  herein,  as  per  cost  bill  on  file,  within  ^z^^  days;  and  it  is  further 
ordered,  that  if  the  conditions  of  this  order  be  complied  with,  that 
said  cause  be  placed  on  the  calendar  for  trial  at  this  term  of  the 
Court. 

\{^Date  and  signature  as  in  Form  No.  6529.^]^ 

which  case  the  following  judgment  was  Isbell  v.  Stillvvell,  74  Ga.  387;  Moore  v. 

held  to  have  the    effect  of  granting  a  Rosser,  76  Ga.  329. 

new  trial,  to  wit:  1.  It  was  held  in  this  case  that  where 

"  And  now,  on  this/7//i  day  of  Afrit,  a  motion  for  a  new  trial  is  made  upon 

A.   n.    iSSg,  came   on  to    be   heard   the  several  grounds,  and  the  order  is  gen- 

</^y.'«a'a«/'j  motion  for  a  new  trial.    Both  eral  in  its  terms,  and  does  not  specify 

parties   appeared    by    their    attorneys,  or  limit  the  grounds  upon  which  it  was 

and  upon  argument  had  and  the  law  in  made,  the  appellate  court,  in  reviewing 

the  case,  the  court  is  of  the  opinion  that  the  order,    will    not  be  limited  by    an 

a  new  trial  should    be  granted.     It  is  opinion  of  the  judge,  though  made  a 

therefore   ordered,    adjudged,    and  de-  part  of  the  bill  of  exceptions,  in  which 

creed   by    the    court     that    defendanf s  he  holds  that  he  committed  an  error  in 

motion  for  a  new  trial  be  and  the  same  giving  a  certain  instruction  to  the  jury; 

is    hereby  granted    and  judgment  va-  and  if  one  of  the  grounds  of  the  motion 

cated.     It    is    further    ordered    by    the  for  a  new  trial  is  that  it  was  contrary 

court,  adjudged,   and    decreed  that  de-  to    evidence,    the  order  granting    the 

fendant   pay  all   costs    of  witnesses  in  motion  will  not  be  reversed,  unless  it 

attendance   at  this  term   who  testified  ■  appears  that  the  discretion  of  the  court 

in  this   cause  already  had,  as  a  condi-  to  grant  a  new  trial  for  insufficiency  of 

tion  upon  which    the  venire    facias  de  the  evidence  has  been  abused, 

novo  is  awarded."  See,  generally,  supra,  note  2,  p.   138. 

Precedents.  —  For  other  orders  grant-  2.  The  matter  to  be  supplied  within 

ing  or  refusing  new  trial  see  as  follows,  []    will  not  be  found   in   the  reported 

to  wit:  Brooks  v.  Hanauer,  22  Ark.  174;  case. 

Central    R.  Co.  v.    Smith.  74  Ga.   112;  3.  It  was  held  that  this  order  grant- 
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Form  No.  14460. 

(Precedent  in  Gross  v.  Kelleher,  80  Cal.  520.)' 

[(^Ttile  of  court  and  cause  as  in  Form  No.  6529. y\^ 

The  motion  of  defendant  Catharine  Kelleher  for  a  new  trial  having' 
this  day  come  on  to  be  heard,  and  the  matter  having  been  argued  and 
submitted  to  the  court  for  decision,  and  the  matter  being  fully  con- 
sidered, ordered  that  the  same  be  granted,  unless //a/«//^  forthwith 
file  a  waiver  of  twenty-five  ($^5)  dollars  of  the  money  part  of  the 
judgment  herein.  If  such  waiver  be  filed,  then  that  the  new  trial  be 
denied. 

\(^Date  and  signature  as  in  Form  No.  6529. y^ 

Form  No.  1 4  4  6  i . 
(Precedent  in  Thomas  v.  Hoffman,  22  Mich.  46.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  5522.)]^ 

The  motion  on  behalf  of  said  defendants  for  a  new  trial  having  been 
duly  argued  by  the  attorneys  for  the  respective  parties,  and  having 
been  duly  considered  by  the  court,  and  it  appearing  that  the  verdict 
rendered  by  the  jury  aforesaid  against  the  said  defendants,  Myron  C. 
Kenney,  William  J.  Loder,  and  Shadrach  N.  Vincent,  was  contrary  to 
the  evidence  in  the  cause,  there  being  no  sufficient  evidence  in  the 
cause  to  show  that  said  defendants,  Myron  C.  Kenfiey,  William  f. 
Loder,  and  Shadrach  N.  Vincent,  were  guilty  of  the  trespass,  and  that 
said  verdict  being  contrary  to  the  charge  of  the  court  in  that  respect, 
it  is  now  here  considered  and  ordered  that  a  new  trial  be  granted 
in  this  cause,  unless  the  plaintiff,  within  one  day,  elect  to  discontinue 
said  cause  as  against  the  said  defendatits,  Myron  C.  Kenney,  William 
J.  Loder  and  Shadrach  N.  Vincent,  and  to  an  entry  of  a  judgment  for 
costs  in  their  favor. 

\{^Sigtiature  as  in  Form  No.  10280.)]^ 

Form  No.  14462. 

(Precedent  in  Reiber  v.  Boos,  no  Pa.  St.  594.)* 

i85.5,  January  5th,  new  trial  granted,  on  plaintiff  paying  all  record 
costs  to  date,  and  one- half  oi  the  defendants'  witnesses'  bill;  the  other 
half  to  be  paid  by  George  Walters.  The  whole  of  defendants'  bill 
would  have  been  directed  to  be  paid  by  Geo.  Reiber,  but  for  Geo. 
Walter's  attempt  to  use  political  influence  in  the  matter. 

By  The  Court. 

ing   a   new   trial  upon  terms  was  not  See,  generally,  supra,  note  2,  p.  138. 

erroneous.  2.  The  matter  to  be  supplied  within 

See,  generally,  supra,  note  2,  p.   138.  []  will  not  be  found  in  the  reported  case. 

1.  In    this   case,  the    plaintiff   never  3.    See,    generally,    supra,      note    2, 

having  remitted  the  sum  mentioned  in  p.  138. 

the  order,   it   was  held  to  be  an  order  4.  See,  generally,   supra,   note  2,    p.. 

for  a  new  trial.  138. 
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{b)  Denying  New  Trial. 

Form  No.  14463. 
(Precedent  in  Girdner  v.  Beswick,  69  Cal.  115.) 

\{Title  of  court  and  cause  as  in  Form  No.  5910  ^Y" 

At  a  regular  term  of  the  honorable  Superior  Court,  continued  and 
held  within  and  for  said  county,  at  Yreka  City,  the  county  seat  thereof, 
on  Tuesday,  September  16,  a.  d.  i8<?^  court  met  pursuant  to  adjourn- 
ment, and  was  duly  called  by  the  sheriff. 

Present,  Hon.  Edwin  Shearer,  superior  judge,  and  officers  of  the 
court. 

In  pursuance  of  the  notice  of  motion  to  move  for  a  new  trial,  filed 
herein  on  the  sixteenth  day  of  August,  a.  d.  18^.^,  the  defendant,  by 
W.  I.  Nichols,  and  II.  B.  Warren,  his  attorneys,  moves  the  court  to 
set  aside  the  decision  and  judgment  rendered  in  this  action,  and 
^rant  a  new  trial  thereof  upon  the  following  grounds,  to  wit: 

I.  Insufficiency  of  the  evidence  to  justify  the  decision,  and  that 
the  decision  was  against  law. 

II.  Errors  in  law  occurring  at  the  trial  and  excepted  to  by  defend- 
ant, and  that  the  statement  on  motion  for  new  trial,  as  settled  and 
allowed  by  the  judge  of  said  court,  and  filed  herein  on  the  fifteenth 
day  oi  August,  a.  d.  \%8Jf.,  and  the  pleadings,  papers,  and  records  in 
said  case  are  herewith  presented  in  support  of  said  motion. 

W.  I.  Nichols, 
H.  B.   Warren, 
Attorneys  for  Defe7idant. 
And  said  motion  having  been  submitted  to  the  court  for  judgment 
thereon,  it  is  ordered  and  adjudged  by  the  court  that  said  motion  be 
and  the  same  hereby  is  overruled  and  denied. 

Edwin  Shearer,  Superior  Judge. 

Form  No.  14464.^ 

At  a  Circuit  Conrt  held  in  and  for  the  «'^a«^^  county  of  New  York, 
at  the  county  court-house  in  the  city  of  New  York,  on  the  first  Monday 
of  No2iember,  1S88. 

Present — Hon.  George  C.  Barrett,  Justice. 
The  People  of  the  State  of  New  York 
against 
The  North  River  Sugar  Refifting  Company. 

This  cause  having  come  on  to  be  tried  at  this  terra  of  the  court 
before  Mr.  Justice  Barrett  and  a  jury,  and  the  jury  having  rendered 
a  verdict  for  t\\t  plaintiff ,  and  thereupon  the  defendant  having  at  the 
same  time  moved  the  said  justice  upon  his  minutes  to  set  aside  the 
said  verdict  and  to  grant  a  new  trial  upon  the  exceptions  taken  by 
the  defendant  during  the  trial,  and  because  the  said  verdict  is  con- 
trary to  the  evidence  and  contrary  to  law. 

It  is  ordered  that  the  said  motion  be  and  it  hereby  is  denied. 

(seal)  Edward  F.  Reilly,  Clerk. 

1.  The  matter  to  be  supplied  within  2.  This  form  is  copied  from  the  records 
[  ]  will  not  be  found  in  the  reported  in  People  r'.  North  River  Sugar  Refining- 
case.  Co.,  121  N.  Y.  582. 
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Form  No.  14465. 
(Precedent  in  Slate  v.  Stafford,  70  N.  Car.  116.)' 

Superior  Court  —  Guilford  County: 
State   on   the   relation   of  G.  IV.'\ 

ous  ,  p  am  1   ,  I  ^^  Chambers,  at  Greensboro^  Saiur- 

R.  M.   5/a/r^/"defendant,  and  \         ^^->''  ^^^  ^^^^  ^^^  ^^  "^P"-'^' 
others.  J 

In  the  action  a  verdict  and  judgment  having  been  rendered  in 
favor  of  the  defendants  at  Fall  Term,  1.87.?,  and  the  plaintiff  having 
moved  at  the  trial  term,  for  a  new  trial,  on  the  ground  that  the  jury 
should  have  rendered  a  verdict  in  favor  of  the  plaintiff  for  nominal 
damages,  according  to  the  instructions  of  the  Court,  and  said  motion 
being  continued  regularly  at  Chambers,  from  time  to  time,  until  this 
time:  on  consideration  of  the  motion,  the  Court  being  satisfied,  that 
the  relator,  according  to  the  charge  of  the  Court,  was  entitled  to  a 
verdict  for  nominal  damages  and  no  more;  and  the  defendants  oUtvmg 
to  pay  a  penny  and  costs,  and  forthwith  doing  the  same;  thereupon, 
it  is  adjudged  by  the  Court,  that  the  motion  for  a  new  trial  be 
overruled. 

A.  W.  Tourgee,  Judge,  etc. 

b.  After  Judgment  Rendered. 
(1)  Notice  of  Petition.^ 

Form  No.  14466.* 

The  State  of  Alabama,  )  ^.^^^.^  ^^^^ 
Jefferson  County.  ) 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
To  John  Doe,  Plaintiff  {ox  Jeremiah  Mason,  Attorney  for  Plaintiff')'. 

You  are  hereby  notified  that  the  undersigned  will,  on  Wednesday^ 
the  twenty-seventh  day  oi  June,  t.^00,  at  nine  o'clock  in  the /.9r<?noon, 
apply  to  the  Hon.  John  Marshall,  judge  of  the  Circuit  Court  of  said 
county,  at  the  court-house  in  the  city  of  Birmingham.  A  copy  of 
defendant's  petition  for  a  new  trial  (or  rehearing)  is  herewith  served 
upon  you. 

Dated  tht  fifteenth  day  oi  June,  igOO. 

Joseph  Story,  Attorney  for  Defendant. 

(2)  Complaint  or  Petition.* 

1.  This  order  was  affirmed  on  appeal,  whom,  and  the  time  when,  and  place 

2.  In  many  states  it  is  provided  that  where,  the  application  will  be  made, 
summons  shall  issue  on  the  complaint  and  also  cause  a  copy  of  the  petition  to 
or  petition  as  in  other  civil  actions,  be  served  on  such  adverse  party  ten 
See  statutes  cited  infra,  note  4.  days  before  such  application  is  made. 

3.  Alabama.  —  The   petitioner    shall  Civ.  Code  (1896),  §  3343. 

give  the  adverse  party  or  his  attorney        4.  Bequisites   of  Complaint  or  Petition 
ten    days'    notice  of   the   judge  before     —  Generally.  —  For  the  formal  parts  of 

143  Volume  13. 


14467. 


NEW  TRIAL. 


14467. 


{a)  Oil  Release  Found. 


a  complaint  or  petition  in  a  particular 
jurisdiction  consult  the  titles  Com- 
plaints, vol.  4,  p.  1019;  Petitions. 

For  statutes  relating  to  proceedings 
for  new  trial  by  complaint  or  petition 
after  judgment  rendered  see  as  follows, 
to  wit: 

Alabama.  —  Civ.  Code  (1896),  §  3341 
et  seq. 

Arizona.  —  Rev.  Stat.  (1887),  g§  838, 

839- 

Arkansas. — Sand.  &  H.  Dig.  (1894), 

§  5843- 

Connecticut.  —  Gen.     Stat.    (1888),    § 

1387. 
Indiana.  —  Horner's    Stat,    (1896),    § 

563- 

Iowa.  — Code  (1897),  §§  4091-4099. 

Kansas.  —  Gen.  Stat.  (1887),  c.  95,  § 
320. 

Kentucky.  —  Bullitt's  Civ.  Code  (1895), 

§  344. 

Nebraska. — Comp.  Stat.  (1899),  § 
5891. 

Nezv  Hampshire.  —  Pub.  Stat.  (i8gi), 
c.  230. 

Ohio.  —  Bates'  Anno.   Stat.  (1897),   § 

5309. 

Oklahoma.  —  Stat.  (1893),  §  4200. 
Rhode  Island.  —  Gen.   Laws  (1896),  c. 

251- 

Texas.  —  Rev.  Stat.  (1895),  arts.  1375, 

1376. 

Vermont.  —  Stat.  (1894),  j;^  1662-1664. 

Wyoming.  — Rev.  Stat.  (1887),  §  2656. 

Entitling. — A  petition  for  new  trial 
should  be  entitled  as  in  the  original 
cause.  Hintrager  v.  Sumbargo,  54 
Iowa  604.  And  all  persons  should  be 
made  parties  who  were  parties  in  the 
original  action.  Carver  v.  Compton, 
51  Ind.  451;  East  v.  McKee,  14  Ind, 
App.  45. 

Must  Show  When  Made.  —  A  com- 
plaint for  new  trial  should  show  that  it 
is  made  within  one  year  after  the  judg- 
ment in  the  original  cause  and  after 
the  term  at  which  said  judgment  was 
rendered.     Hiatt  v.  Ballinger,  59  Ind. 

303- 

A  petition  for  new  trial  must  affirma- 
tively show  that  it  is  filed  not  later  than 
the  second  term  after  the  discovery  of 
the  error.  A  mere  allegation  that  the 
error  was  not  discovered  until  after  the 
term  at  which  the  judgment  was  ren- 
dered, where  two  terms  have  passed 
since  then,  is  bad  on  demurrer.  Brock 
V.  Becker,  6  Cine.  L.  Bui.  755,  8  Ohio 
Dec.  (reprint)  263. 


Motion  Treated  as  Petition  — Where  an 
application  for  a  new  trial  made  more 
than  three  days  after  judgment  is  by 
motion,  but  the  same  contains  an  aver- 
ment in  which  it  is  described  as  a  peti- 
tion, and  contains  a  statement  of  the 
demands  for  relief  which  would  be 
proper  in  a  petition,  it  will  be  deemed 
sufficient,  especially  where  objections 
thereto  are  not  made  in  the  court 
below.  Council  Bluffs  L.  &  T.  Co.  v. 
Jennings,  81  Iowa  470. 

Must  Make  Case  for  A-cw  Trial.  —  A 
complaint  for  new  trial  must  show  on 
its  face  a  cause  for  new  trial,  to  the  end 
that  if  it  should  be  demurred  to  and 
thereby  admitted  the  court  could  act 
upon  it.  Callahan  v.  Lott,  42  Ala.  167; 
Bingham  v.  Montgomery,  59  Ala.  334; 
Stanley  v.  Peeples,  13  Ind.  232;  Glide- 
well  V.  Daggy,  21  Ind.  95;  Shewalter 
V.  Williamson,  125  Ind.  373;  Offutt  v. 
Gowdy,  18  Ind.  App.  602;  Chisholm  v. 
Day,  I  Tex.  App.  Civ.  Cas.,  §  527. 

Statement  of  Grounds.  — A  motion  for 
a  new  trial  must  show  clearly  what  the 
error  is  which  is  claimed  to  have  been 
committed  upon  the  trial,  and  the 
court  is  not  bound  to  help  out  an  ob- 
scure and  uncertain  statement  by  any 
favorable  construction.  Hoeyz/.  Hoey, 
36  Conn.  386.  Thus  a  petition  based 
upon  the  ground  that  the  verdict  was 
contrary  to  law  should  specify  wherein 
the  law  was  disregarded,  so  as  to  call 
the  attention  of  the  court  to  the  point 
relied  on.  Winter  v.  Judkins,  106  Ala. 
259.  And  error  in  the  judgment  upon 
the  original  complaint  is  not  a  sufficient 
cause  for  a  new  trial  after  the  term: 
it  is  too  general  and  does  not  show 
wherein  the  errors  consisted  or  that 
they  were  unknown  to  the  party  during 
the  term.  Stanley  v.  Peeples,  13  Ind. 
232. 

May  State  Several  Grounds.  —  A  peti- 
tion for  new  trial  after  term,  which  sets 
forth  several  grounds  for  new  trial, 
does  not  set  forth  several  causes '  of 
action,  but  merely  several  grounds  for 
one  single  remedy.  Gottleib  v.  Jasper, 
27  Kan.  770. 

Issues  on  Original  Trial.  —  A  com- 
plaint for  a  new  trial  should  state  what 
were  the  issues  on  the  original  trial. 
Carver  v.  Compton,  51  Ind.  451;  Hiatt 
V.  Ballinger,  59  Ind.  303;  Johnson  v. 
Templeton,  60  Tex.  238. 

Setting  Out  Former  Evidence.  —  The 
rule  that  the  complaint  for  a  new  trial 
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Form  No.  14467.' 


Circuit  Court. 


The  State  of  Alabama., 
Jefferson  County. 

John  Doe.,  plaintiff, 
against 
Richard  Roe,  defendant. 
To  the  Hon.  John  Marshall,  Judge  of  the  Circuit  Court  of  Jefferson 
County. 2 

Your  petitioner,  Richard  Roe.,  respectfully  represents  that  he  is  the 
defendant  in  the  above  entitled  cause.  That  said  cause  was  an  action 
brought  hy  plaintiff  for  the  price  of  goods  sold  \iy  plaintiff  to  defendant 
between  they?r.y/day  oi  January,  i8P5,  and  thej^rj-^day  oi  July,  iS98, 
and  that  judgment  for  the  sura  of  eight  hundred  dollars  was  duly  ren- 
dered in  favor  of  said //a?«//^  and  against  said  defendant  m  said  cause 
at  January  Term,  igOO,  of  said  Circuit  Court  of  Jefferson  county,   to 


applied  for  after  the  term  on  account 
of  newly  discovered  evidence  must  set 
forth  the  evidence  given  on  the  trial 
(see  infra,  note  2,  p.  145),  does  not 
necessarily  apply  where  the  new  trial 
is  applied  for  on  other  grounds.  House 
V.  Wright,  22  Ind.  383. 

That  Causes  were  Discovered  Since 
Term.  —  Where  a  complaint  for  new 
trial  is  filed  after  the  term  at  which  the 
verdict  or  judgment  was  rendered,  it 
should  show  clearly  that  the  causes  for 
new  trial  were  discovered  after  such 
term,  or  it  will  be  bad  on  demurrer. 
Tillson  V.  Crim,  22  Ind.  357;  Indiana 
State  Spiritual  Assoc,  v.  Reynolds,  61 
Ind.  104. 

Inability  to  Apply  During  Term.  — 
In  a  petition  for  new  trial  after  term, 
applicant  must  show  that  from  circum- 
stances not  attributable  to  his  own 
neglect  or  fault,  nor  within  his  control, 
he  did  not  have  it  within  his  power  to 
apply  for  a  new  trial  and  to  enforce  his 
application  before  the  court  who  tried 
the  cause.  Harris  v.  Haveman,  i  Tex. 
App.  Civ.  Cas.,  §  802;  Chisholm  v.  Day, 
I  Tex.  App.  Civ.  Cas.,  >^  527. 

That  Injustice  has  been  Done.  —  A  pe- 
tition for  new  trial  must  make  it 
clearly  apparent  that  injustice  has  been 
done.  Parsons  v.  Piatt,  37  Conn.  563 
{citing  Norwich,  etc.,  R.  Co.  v.  Cahill, 
18  Conn.  484). 

That  Applicant  had  Meritorious  De- 
fense.—  The  petition  must  show  that 
the  petitioner  had  a  meritorious  de- 
fense to  the  action.  Ex  p.  North,  49 
Ala.  385;  Martin  v.  Hudson,  52  Ala. 
279;  Ex  p.  Wallace,  60  Ala.  267;  Chas- 
tain  V.  Armstrong,  85  Ala.  215. 

Petitioner  Without  Fault.  —  The  peti- 


tion must  show  that  petitioner's  failure 
to  substantiate  his  cause  of  action  or 
defense  on  the  former  trial  was  without 
fault  or  negligence  on  his  part.  Elliott 
V.  Cook,  33  Ala.  490;  Stewart  v.  Will- 
iams, 33  Ala.  492;  Ex  p.  North,  49  Ala. 
385;  Martin  v.  Hudson,  52  Ala.  279; 
Waddill  V.  Weaver,  53  Ala.  58;  Ex  p. 
Walker,  54  Ala.  577;  Ex  p.  Wallace,  60 
Ala.  267;  Brock  v.  South,  etc.,  Alabama 
R.  Co.,  65  Ala.  79;  Renfro  v.  Merry- 
man,  71  Ala.  195;  Exp.  O'Neal,  72  Ala. 
560;  Chastain  v.  Armstrong,  85  Ala. 
215;  Barvon  v.  Robinson.  98  Ala.  351; 
Johnson  v.  Templeton,  60  Tex.  238; 
Harris  v.  Musgrave,  72  Tex.  18. 

Probability  of  Different  Result.  —  In 
petition  for  new  trial  after  term,  it 
must  appear  that  there  is  good  cause  to 
believe  that  a  different  result  will  be 
obtained  by  a  new  trial.  Johnson  v. 
Templeton,  60  Tex.  238. 

Verification.  —  A  complaint  for  a  new 
trial  should  be  verified.  McDaniel  v. 
Graves,  12  Ind.  465;  Cox  v.  Hutchings, 
21  Ind.  219.  Contra  Moody  v.  Bran- 
ham,  47  Kan.  314.  See  also  Allen  v. 
Gillum,  16  Ind.  234. 

In  a  petition  for  new  trial,  it  is  suffi- 
cient if  the  petition  be  sworn  to  by  the 
party  really  in  interest  as  the  petitioner, 
though  not  the  nominal  petitioner. 
Bradish  v.  State,  35  Vt.  452. 

1.  Alabama.  —  Civ.  Code  (1896), 
§  3341.  See,  generally,  supra,  note  4, 
p.  142. 

2.  To  Whom  Presented.  —  The  petition 
for  new  trial  must  be  presented  to  the 
judge  in  person,  and  a  filing  with  the 
clerk  of  the  court  is  not  equivalent  to 
such  presentation.  Ex  p.  Johnson,  60 
Ala.  429. 
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wit,  on  the  twentieth  day  oi  January,  igOO.  That  said  defendant  had  a 
release  (or  discharge)  in  writing  of  the  claim  upon  which  said  judg- 
ment was  rendered  against  him,  which  said  release  (or  discharge)  was 
lost  or  mislaid  at  the  time  of  the  trial  of  said  cause,  and  which  said 
defendant  was  unable  to  prove  by  secondary  evidence.^  That  on  the 
eighteenth  did^y  oi  May,  x^OO,  defendant  found  said  release  {or  discharge) 
under  the  following  circumstances:  (stating  them). 

Wherefore  your  petitioner  prays  that  the  judgment  in  said  cause  be 
vacated  and  set  aside  and  a  retrial  of  said  cause  ordered, 

(Date,  signature  and  verification  as  in  Form  No.  99 H.) 

(b)  Newly  Discovered  Evidence.^ 


1.  Inability  to  Prove  by  Secondary  Evi- 
'dence.  —  A  lost  receipt  is  not  good 
ground  for  a  new  trial,  where  the  party 
was  allowed  to  prove  its  contents  by 
secondary  evidence.  Reeves  v.  Skip- 
per, g4  Ala.  407. 

2.  Bequisites  of  Complaint,  etc.  —  Gen- 
erally. —  See  supra,  note  4,  p.  142. 

Must  Set  Out  Original  Evidence.  — 
The  complaint  must  set  out  the  evi- 
dence given  at  the  trial.  Huntington 
V.  Drake,  24  Ind.  347;  Freeman  v.  Bow- 
man, 25  Ind.  236;  Rickart  v.  Davis,  42 
Ind.  164;  Bartholomew  v.  Loy,  44  Ind. 
393;  Sanders  v.  Loy,  45  Ind.  229;  Roush 
V.  Layton.  5  Ind.  106;  Carver  w.  Comp- 
ton,  51  Ind.  451;  Indiana  State  Spiritual 
Assoc.  V.  Reynolds,  61  Ind.  104;  Hines 
V.  Driver,  100  Ind.  315;  East  v.  McKee, 
14  Ind.  App.  45;  Bradish  v.  State,  35 
Vt.  452.  Contra  Stineman  v.  Beath,  36 
Iowa  73.  But  a  petition  for  new  trial 
is  not  insufficient  in  form  because  it 
does  not  set  forth  the  evidence  on  the 
former  trial  upon  a  point  not  in  con- 
troversy, and  which  is  not  affected  by 
the  newly  discovered  evidence  which 
is  the  ground  of  the  petition.  Travelers 
Ins.  Co,  V.  Savage,  43  Conn.  187. 

Must  Set  Out  New  Evidence.  —  The 
complaint  must  set  out  the  newly  dis- 
covered evidence.  Freeman  v.  Gragg, 
73  Ala.  199;  Huntington  v.  Drake,  24 
Ind.  347;  Rickart  v.  Davis,  42  Ind.  164; 
Sanders  v.  Loy,  45  Ind.  229;  Hiatt  v. 
Ballinger,  59  Ind.  303;  Hines  v.  Driver, 
100  Ind.  315;  East  v.  McKee,  14  Ind. 
App.  45.  This  may  be  done  by  attach- 
ing affidavits  as  exhibits.  Hines  v. 
Driver,  100  Ind.  315;  Bradish  v.  State, 
35  Vt.  452. 

Diligence  in  Preparing  for  Trial.  — 
The  complaint  for  new  trial  on  the 
ground  of  newly  discovered  evidence 
must  show  that  the  evidence  could  not 
have  been  discovered  with  reasonable 


diligence  before  the  trial,  and  must 
show  by  proper  allegation  of  facts  that 
diligence  was  used  to  discover  it. 
Turner  Coal  Co.  v.  Glover,  loi  Ala. 
289;  Parsons  v.  Piatt,  37  Conn,  563; 
Mason  v.  Palmerton,  2  Ind.  117;  Rick- 
art V.  Davis,  42  Ind.  164;  Bartholomew 
V.  Loy,  44  Ind,  393;  Reno  v.  Robertson, 
48  Ind.  106;  Nordman  v.  Stough,  50 
Ind.  280;  Carver  v.  Compton,  51  Ind. 
451;  Ragsdale  v.  Matthews,  93  Ind. 
589;  Hines  v.  Driver,  100  Ind.  315; 
Blackburn  v.  Crowder,  no  Ind.  127; 
Morrison  v.  Carey,  129  Ind.  277;  An- 
derson V.  Hathaway,  130  Ind.  523; 
Keisling  v.  Readle,  i  Ind.  App.  240; 
State  V.  Taylor,  5  Ind.  App.  29;  Stine- 
man V.  Beath,  36  Iowa  73;  Cohol  v, 
Allen,  37  Iowa  449;  Garvey  v.  Bancum, 
4  Ky.  L.  Rep.  731;  Johnson  v.  Par- 
rotte,  34  Neb.  26.  See,  however,  Scott 
V.  Hawk,  105  Iowa  467,  and  Woodman 
V.  Dutton,  49  Iowa  398,  holding  that  a 
petition  for  a  new  trial  is  not  demur- 
rable because  it  contains  merely  a 
general  averment  of  diligent  search 
and  inquiry  and  inability  to  obtain  the 
evidence  set  out,  where  the  specific  acts 
done  are  not  called  for. 

Thus,  where  the  diligence  alleged 
consists  of  making  inquiries  for  evi- 
dence, the  complaint  should  state  the 
time,  place  and  circumstances  of  mak- 
ing the  inquiries.  Hines  v.  Driver, 
100  Ind.  315;  Blackburn  v.  Crowder, 
no  Ind.  127;  Keisling  v.  Readle,  i 
Ind.  App.  240. 

Where  the  new  evidence  is  an 
account-book  kept  by  the  opposite 
party,  which  is  proved  to  have  been  in 
his  possession,  allegations  in  the  com- 
plaint that  inquiries  concerning  the 
book  had  been  made  of  such  party 
upon  the  trial,  while  he  was  testifying 
as  a  witness,  and  that  he  had  denied 
that  such  a  book  was  ever  in  existence, 


13  E.  of  F.  P.  — 10. 


145 


Volume  13. 


14468.  NEW  TRIAL.  14469* 

Form  No.  14468. 

(Conn.  Prac.  Act,  p.  240,  No.  461.)* 

(^Commencing  as  in  Form  No.  5912.^ 

1.  Sdixd  John  Stiles  brought  an  action  for  a  breach  of  contract  to- 
this  Court,  at  its  January  Term,  iSSO,  and,  at  said  Term,  a  trial  was 
had  of  said  cause,  upon  issue  joined  on  the  answer  of  this  plaintiff , 
before  a  jury,  and  a  verdict  was  rendered  against  this  plaintiff  ior 
^1,000  damages,  which  was  accepted  by  the  Court,  and  judgment 
rendered  thereon. 

2.  On  said  trial  it  became  and  was  a  material  question  whether 
(Here  state  the  particular  point  in  dispute^  to  which  the  newly  discovered 
evidence  relates). 

3.  Exhibit  A,  hereto  annexed,  is  a  correct  statement  of  all  the 
evidence  produced  hy  John  Stiles  on  said  trial. 

4.  Exhibit  B,  hereto  annexed,  is  a  correct  statement  of  all  the 
evidence  produced  by  this  plaintiff  on  said  trial. 

5.  Since  said  trial,  this  plaintiff  has  discovered  material  evidence  in 
his  favor,  which  evidence  he  failed  to  discover,  and  was  unable  to 
discover,  before  or  during  said  trial,  although  he  used  all  reasonable 
diligence  in  endeavoring  to  find  testimony  in  his  favor. 

6.  Said  verdict  and  judgment  against  him  are  unjust. 

7.  Said  newly  discovered  evidence  is  the  following,  to  wit:  (set  out 
the  names  and  residences  of  witnesses,  and  the  substance  of  what  they  will 
testify;  also  any  newly  discovered  documentary  evidefice'). 

The  plaintiff  claims,  that  said  former  verdict  and  judgment  be  set 
aside,  and  that  he  be  allowed  a  new  trial  of  said  cause. 
(Concluding  as  in  Form  No.  5912.) 

2.  In  Criminal  Cases.^ 

showed  diligence.     Blackburn  z/.  Crow-  Swift's  Dig.  787).     And  show  that  "  if 

der,  no  Ind.  127.  a  new  trial  were  granted  a  different  re- 

Evidence   Discovered  After    Term.  —  suit  would  be   produced."     Parsons  v. 

The  complaint  should  contain  an  alle-  Piatt,  37  Conn.  563  («V/m^ Norwich,  etc., 

gation   that  the   newly  discovered  evi-  R.  Co.  v.  Cahill,  i8  Conn.  484);  Hines 

dence  was  discovered  after  the  term  at  v.    Driver,    100   Ind.    315;    Keisling  v. 

which    the    judgment    was    rendered.  Keadle,  I  Ind.  App.  240. 
Freeman   v.   Gragg,   73  Ala.   igg;  Par-  That  Witnesses  will  Testify.  —  A  peti- 

sons  V.    Piatt,  37  Conn.    563;  Hiatt  v.  tion  for  new  trial  must  aver  and  make 

Ballinger,  59  Ind.  303;  Hines  v.  Driver,  it  appear  that  the  witnesses  will  testify 

100   Ind.   315;  Blackburn  v.  Crowder,  to  it.     Parsons  v.  Piatt,  37  Conn.  563. 
no   Ind.    127;  Mercer   v.   Mercer,   114  Verification.  —  A  complaint  for  new 

Ind.  558.  trial  on  the  ground  of  newly  discovered 

Materialitv  of  Evidence.  —  A   petition  evidence  should  be  verified,  although 

for  new  trial  must  aver  and  make  itap-  the  statute  does  not  expressly  provide- 

pear  that  the  additional  evidence  is  ma-  therefor.     East  v.  McKee,  14  Ind.  App. 

terial.     Parsons  v.  Piatt,  37  Conn.  563;  45. 

Hines  v.  Driver,  100  Ind.  315;  Shewal-         1.  See,   generally,  supra,   note    2,    p. 

ter  V.  Williamson,  125  Ind.  373.  145. 

Probability  of  Changing  Result.  —  The        2.  Proceedings   as  in  Civil  Cases.  —  In; 

complaint  or  petition  must  make  it  ap-  the  following  states  it  is  provided  that 

pear  that  evidence  is  "  sufficient  to  turn  the    proceedings  for    a    new    trial    in 

the  cause  in   favor  of  the  applicant."  criminal  cases  shall  be  the  same  as  in 

Parsons  v.  Piatt,  37  Conn.  563  {citing  i  civil,  to  wit: 
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a.  Notice  of  Motion. 
Form  No.  14469.' 


ss. 


In  the  District  Court, 
Fifth  Judicial  District. 


State  of  North  Dakota^ 

County  of  Griggs. 

State  of  North  Dakota 

against 

Richard  Roe. 

Please  take  notice  that  the  undersigned  will,  on  theyfrrf  day  of 
fune,  igOO,  at  the  hour  of  ten  o'clock  A.  u.  of  said  day  or  as  soon 
thereafter  as  counsel  can  be  heard,  at  the  court-house  in  Cooperstown  in 
said  county,  move  the  court  to  vacate  and  set  aside  the  verdict  herein 
and  have  a  new  trial  herein,  and  that  such  motion  will  be  made  upon 
the  following  grounds,  to  wit,  {enumerating  as  in  Form  No.  IJfJ^lO).^ 
Dated  the  twenty-eighth  day  of  May,  a.  d.  \()00. 

Yours  respectfully, 
Jeremiah  Mason,  Attorney  for  Defendant, 
Cooperstown,  N.  D. 
To  Daniel  Webster,  Esq., 

State's  Attorney,  Cooperstown,  N.  D. 


b.  Motion  or  Petition. 
(1)  In  General. 

Form  No.  14470.* 

In  the  District  Court  of  Freestone  County,  Texas,  June  Term,  \<)00. 
The  State  of  Texas  ' 

against  \  No.  IS. 

Richard  Roe. 


Connecticut.  — G^n.  Stat.  (1888),  §§ 
1635,  1684. 

Florida.  —  Rev.  Stat.  (1892),  §  2936. 
North  Carolina.  —  Code  (1883),  §  1202. 
Oregon.  —  Hill's  Anno.   Laws  (1892), 

§  1390- 

Vermont.  —  Stat.  (1894),  §  1996. 
Wisconsin.  — Stat.  (1898),  §  4724. 

1.  iVbrMZ?a>&t>/a,— Rev.  Codes  (1895), 
§  8272. 

See  also  the  following  statutes,  to 
wit: 

Montana.  —  Pen.  Code  (1895),  §  2193. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
251,  §8. 

Utah.  —  Rev.  Stat.  (1898),  §  4953. 

2.  Specifying  Oroands.  —  The  notice 
must  specify  the  particular  grounds 
relied  on.  State  v.  Fry,  10  Mont. 
407;  State  V,  Pilgrim,  17  Mont.  311. 
See  also  the  statutes  cited  supra, 
note  I. 

3.  In  Writing.  —  All  motions  for  new 
trial  shall  be  in  writing  or  upon  written 


grounds  filed  at  the  time  of  making 
the  motion. 

Arizona.  —  Pen.  Code  (1887),  §  1760 
(may  be  oral). 

Indiana.  —  Horner's  Stat.  (1896),  § 
1842. 

Kentucky.  —  Bullitt's  Crim.  Code 
(1895),  §  274. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
214,  §  28. 

Michigan.  —  Comp.  Laws  (1897),  § 
11963. 

Missouri.  — Rev.  Stat.  {1889),  §  4270. 

Nebraska.  —  Comp.  Stat.  (1889),  § 
7218. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
735  T. 

Texas. — Code  Crim.  Proc.  (1895), 
art.  820. 

Wyoming.  —  Rev.  Stat.  (1887),  §  3348. 

Definition.  —  A  new  trial  in  a  criminal 
case  is  defined  as  a  re-examination  of  the 
issue  in  the  same  court  before  another 
jury  after  a  verdict  has  been  given. 
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Now  conies  Richard  J^oe^  the  defendant^  in  the  above  entitled  and 
numbered  cause,  by  Jeremiah  Mason,  his  attorney,  and  moves  the 
court  to  set  aside  and  vacate  the  verdict  rendered  therein  against 
him  on  the.  fifteenth  da.y  oi  May,  ipC?^,^  and  grant  him  a  new  triaP 
for  the  following  causes,*  to  wit: 


Arizona.  —  Pen.   Code  (1887),  §  1755. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  2266. 

California.  —  Pen.  Code  (1897),  § 
1 1 79. 

Idaho.  —  Rev.  Stat.  (1887),  §  7950. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1840. 

Iowa.  —  Code  (1897),  §  5422.     - 

Kansas.  —  Gen.  Stat.  (1897),  c.  102,  § 
271. 

Kentucky.  —  Bullitt's  Crim.  Code 
(1895),  §  269. 

Missouri.  —  Rev.  Stat.  (1889),  §  4268. 

Montana.  —  Pen.  Code  (1895),  ^  2190. 

Nevada.  —  Gen.  Stat.  (1885),  i^  4307. 

New  York.  —  Cook's  Code  Crim. 
Proc.  (1898),  §  462. 

North  Dakota.— R^v.  Codes  (1895),  § 
8270. 

Oklahoma.  —  Stat.  (1893),  §  5268. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  7449. 

Texas.  —  Code  Crim.  Proc.  (1895), 
art.  815. 

Utah.— Rev.  Stat.  (1898),  §  4950. 

1.  On  Application  of  Defendant. — A 
new  trial  can  in  no  case  be  granted 
when  the  verdict  or  judgment  has  been 
rendered  for  the  defendant. 

Arizona.  —  Pen.  Code  (1887),  §  1756. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  2268. 

California. — Pen.  Code  (1897),  §  1181.- 

Georgia.  — 3  Code  (1895),  §  1055. 

Idaho.  —  Rev.  Stat.  (1887),  §  7952. 

Indiana. — Horner's  Stat.  (1896),  § 
1841. 

Iowa.  — Code  (1897),  §  5425. 

Kentucky.  —  Bullitt's  Crim.  Code 
(1895),  §  271. 

Missouri.  —  Rev.  Stat.  (1889),  §  4268. 

Montana. — Pen.  Code  (1895).  §  2192. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
7217. 

Nevada. —Gen.  Stat.  (1885),  §4308. 

New  York.  —  Cook's  Code  Crim. 
Proc.  (1898),  §  465. 

North  Dakota.  —  Rev.  Codes  (1895), 
§8271. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
7350. 

Oklahoma.  —  Stat.  (1893),  §  5269. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  1390- 


.South  Dakota.  —  Dak.  Comp.  Laws 
(18S7),  §  7450. 

Texas.  —  Code  Crim.  Proc.  (1895), 
art.  816. 

Utak.  —  'R.ev,  Stat.  (1898),  §  4952. 

Wyoming.  —  Rev.  Stat.  (1887),  §  3347. 

2.  When  Made.  —  As  to  when  the  mo- 
tion for  new  trial  must  be  made  see  as 
follows,  to  wit: 

Arizona.  — Pen.  Code  (1887),  §  1764. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  2267. 

California.  —  Pen.  Code  (1897),  § 
1182. 

Georgia. — 3  Code  (1895),  §§  1063,  1064. 

Idaho.  —  Rev.  Stat.  (1887),  §  7953. 

Indiana.  —  Horner's  Stat.  (1896).  § 
1841. 

Iowa.  —Code  (1897),  §  5425. 

Kansas. — Gen.  Stat.  (1897),  c.  102,  § 

273- 

Kentucky.  —  Bullitt's  Crim.  Code 
(1895),  §  273. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
214,  §  28. 

Michigan. — Comp.  Laws  (1897),  § 
1 1963. 

Missouri.  —  Rev.  Stat.  (1889),  §  4270. 

N'ebraska.  —  Comp.  Stat.  (1899),  § 
7218. 

Nevada.  — Gen.  Stat.  (1885),  §  4309. 

New  York.  —  Cook's  Code  Crim. 
Proc.  (1898),  §  466. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  8274. 

Ohio.  —  Bates'   Anno.  Stat.  (1897),   § 

7351- 

Oklahoma.  —  Stat.  (1893),  ^  5270. 

South  Dakota.  —  Dak.  Comp.  Laws 
(18S7),  §  7451. 

Texas.  —  Code  Crim.  Proc.  (1895). 
art.  819. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  6965. 

Wyoming.  —  Rev.  Stat.  (1887),  §  3348. 

3.  Object  of  Motion.  —  Where  a  party 
moves  "to  set  aside  and  arrest  the 
judgment  and  grant  him  a  new  trial" 
and  assigns  grounds  in  support  of  both, 
the  motion  must  be  stated  either  as  a 
motion  for  a  new  trial  or  in  arrest  of 
judgment  exclusively,  and  cannot  be 
considered  as  embracing  both.  State 
V.  Mann,  13  Tex.  61. 

4.  Grounds  of  Motion.  —  The  grounds 
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I.  The  defendant  has  been  tried  herein  and  convicted  in  his 
absence.^  and  he  was  not  present  in  said  court  when  said  trial  and 
conviction  were  had. 

II.  The  defendant  has  been  denied  counsel^  to  represent  him  in  the 
trial  of  said  cause  {stating  facts  showing  how  he  has  been  denied  counsel^. 

III.  Irregularity  in  the  proceedings  of  the  court^  by  which  said 
defendant  was  prevented  from  having  a  fair  trial,  in  this  {Here  specify 
irregularity). 

IV.  Certain  orders  made  by  the  court*  by  which  said  defendant 
was  prevented  from  having  a  fair  trial  (^naming  thetn). 

V.  Abuse  of  discretion^  by  the  court,  by  which  said  defendant  was 
prevented  from  having  a  fair  trial,  in  this  {Here  specify  abuse). 

VI.  Error  of  law  occurring  at  the  trial,®  in  this,  to  wit :  {Here  specify 
the  error  complained  of). 


upon  which  a  new  trial  is  asked  shall 
be  distinctly  set  forth  in  the  motion. 

Arizona.  —  Pen.  Code  (1887),  §  1760. 

Indiana. — Weireter  v.  State,  6g  Ind. 
269. 

Missouri.  —  Rev.  Stat.  (1889),  §  4270, 

Texas.  —  Code  Crim.  Proc.  (1895), 
art.  820. 

And  reasons  not  assigned  in  the  mo- 
tion are  waived.  Williams  v.  People, 
164  111.  481;    State  V.  Nelson,  loi  Mo. 

477- 

1.  Trial  in  Absence  of  Defendant.  —  The 
fact  that  the  defendant  has  been  tried 
in  his  absence  when  accused  of  felony 
is  made  a  ground  for  new  trial  by  the 
following  statutes,  to  wit: 

Arizona.  —  Pen.  Code  (1887),  §  1759, 
subs.  I. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  2268,  subs.  I. 

Ca///<7rM«a.  —Pen. Code  (1897),  §  1181, 
subs.  I. 

Idaho.— 'R.&\.  Stat.  (1887),  §  7952, 
subs.  I. 

Iowa.  — Code  (1S97),  §  5424,  subs.  I. 

Kentucky.  —  Bullitt's  Crim.  Code 
(1895),  §  271,  subs.  I. 

Montana.  —  Pen.  Code  (1895),  §  2192, 
subs.  I. 

Nevada. — Gen.  Stat.  (1885),.  §  4308, 
subs.  I. 

iVew  York.  —  Cook's  Code  Crim. 
Proc.  (1898;,  §  465,  subs.  I. 

!\forth  Dakota.  —  Rev.  Codes  (1895), 
§8271,  subs.  I. 

Oklahoma.  —  Stat.  (1893),  §  5269, 
subs.  I. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  g  7450,  subs.  I. 

Texas. — Code  Crim.  Proc.  (1895), 
art.  817,  subs.  i. 

Utah. —  Rev.  Stat.  (1898),  §  4952, 
subs.  I. 


2.  Defendant  Denied  Counsel.  —  Where 
the  defendant  has  been  denied  counsel 
to  represent  him  in  a  trial  for  felony,  it 
is  made  a  ground  for  new  trial  by  the 
following  statutes,  to  wit: 

Arizona. — Pen.  Code  (1887),  §  1759, 
subs.  I. 

Texas. — Code  Crim.  Proc.  (1895), 
art.  817,  subs.  i. 

3.  Irregularity  in  the  proceedings  of  the 
court  by  which  the  defendant  is  pre- 
vented from  having  a  fair  trial  is  made 
aground  for  new  trial  by  the  following 
statutes,  to  wit: 

Indiana.  —  Horner's  Stat.  (1896),  § 
1842,  subs.   I. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
7217.  subs.  I. 

Ohio.  —  Bates'  Anno.  Stat.  (1897), 
§  7350,  subs.  I. 

IVyoming.  — Rev.  Stat.  (1887),  §  3347, 
subs.  I. 

4.  Orders  of  the  court  preventing  a 
party  from  having  a  fair  trial  are  made 
a  ground  for  new  trial  by  all  the 
statutes  enumerated  supra,  note  3. 

5.  Abuseof  discretion  by  which  a  party 
is  prevented  from  having  a  fair  trial  is 
made  a  ground  for  new  trial  by  all  the 
statutes  enumerated  supra,  note  3. 

6.  Errors  of  Law  —  Generally.  —  Error 
of  the  court  in  deciding  questions  of 
law  is  made  a  ground  for  new  trial  by 
the  following  statutes,  to  wit: 

Arizofta.  —  Pen,  Code  (1887),  §  1759, 
subs.  3,  4. 

California.  —  Pen.  Code  (1897),  § 
I181,  subs.  5. 

Idaho.  —  Rev.  Stat.  (1887),  §  7952, 
subs.  5. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1842,  subs.  7. 

Montana.  —  Pen.  Code  (1895),  S2192, 
subs.  5. 
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\0r  VI.  Because  the  court  committed  a  material  error  calculated 
to  injure  the  rights  of  defendant,  in  this,  to  wit:  {Here  specify  the  par- 
ticular error  complained  ^{/).] 

VII.  The  court  misdirected  the  juryi  in  material  matters  of  law, 
to  wit:  {Here  specify  the  misdirection). 

VIII.  Because  during  the  trial  of  said  cause  said  defendant 
moved  the  court  to  rule  out  material  evidence  introduced  by 
the  state  as  follows  {setting  it  out),  and  urged  the  following  objec- 
tions to  such  evidence,  to  wit,  {setting  them  out),  which  objections 
the  court  overruled  and  allowed  such  evidence  to  remain  before 
the  jury.2 


Nebraska.  —  Comp.  Stat.  (1899),  § 
7217,  subs.  6. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
8271.  subs.  5. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
7350,  subs.  6. 

Oklahoma.  —  Stat.  (1893),  §  5269, 
subs.  5. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  g  7450,  subs.  5. 

Texas.  —  Code  Crim.  Proc.  (1895), 
art.  817,  subs.  2. 

Utak.—-Re^\.  Stat.  (1898),  §  4952, 
subs.  5. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §6965,  subs.  5. 

Wyoining.  —  Rev.  Stat.  (1887),  §  3347, 
subs.  6. 

Errors  in  Admitting  or  Excluding 
Evidence.  —  Where  the  error  consists  in 
admitting  or  excluding  certain  evidence, 
the  particular  evidence  admitted  or  ex- 
cluded must  be  pointed  out.  Edmonds 
V.  State,  34  Ark.  720;  Morrow  v.  State, 
48  Ind.  432;  Blakely  v.  State,  52  Ind. 
161;  Wolfington  V.  State,  53  Ind.  343; 
Schlicht  V.  State,  56  Ind.  173;  Foster  v. 
State.  59  Ind.  381;  Walrath  v.  State,  8 
Neb.  80. 

Assigning  the  admission  of  evidence 
"as  taken  down  by  Thomas  H.  Smith, 
under  the  order  and  direction  of  the 
court,  to  wit,  [here  insert]"  as  cause 
in  a  motion  for  new  trial,  is  insuffi- 
cient, when  the  evidence  is  not  in- 
serted or  in  any  way  made  specific. 
Waybright  v.  State.  56  Ind.  122. 

See,  however.  State  v.  Noland,  in 
Mo.  473. 

Error  in  Instructions. — Where  it  is 
assigned  as  cause  for  new  trial  that  the 
court  erred  in  giving  or  refusing  in- 
structions, the  particular  instructions 
upon  which  error  is  predicated  must  be 
specified  with  reasonable  certainty. 
Foster  7^  State,  59  Ind.  481;  Sutherlin 
V.  State,  108  Ind.  389. 

1.  Misdirection  as  to  matters  of  law  is 


made  a  ground  for  new  trial  by  the 
following  statutes,  to  wit: 

Arizona.  —  Pen.  Code (1887),  §  1759, 
subs.  2. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  2268,  subs.  4. 

California. —  Pen.  Code  (1897),  §  1181, 
subs.  5. 

Georgia.  —  3  Code  (1895),  §  1060. 

Idaho.  —  Rev.  Stat.  (1887),  §  7952, 
subs.  5. 

Io7va.  —  Code  (1897),  §  5424,  subs.  5,6. 

Kansas.  — Gen.  Stat.  (1897),  c.  102,  § 
274,  subs.  4. 

Kentucky.  —  Bullitt's  Crim.  Code 
(1895),  §  271,  subs.  4. 

Missouri.  —  Rev.  Stat.  (1889),  §  4269. 

Montana.  —  Pen.  Code  (1895),  §2192, 
subs.  5. 

Nevada.  —  Gen.  Stat.  (1885),  §  4308, 
subs.  5. 

New  York.  —  Cook's  Code  Crim. 
Proc.  (1898),  §  465,  subs.  5. 

North  Dakota.  — Rev.  Codes  (1895),  § 
8271,  subs.  5. 

Oklahoma.  —  Stat.  (1893),  §  5269, 
subs.  5. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  S  7450,  subs.  5. 

Texas.  — Code  Crim.  Proc.  (1895),  art. 
817,  subs.  2. 

Utah.  — Rev.  Stat.  (1898),  §  4952, 
subs.  5. 

Misdirection  of  the  jury  is  in  some 
states  treated  as  an  error  of  law  occur- 
ring at    the    trial.     See  supra,  note  6, 

P    149- 

2.  The  illegal  admission  of  material  evi- 
dence is  expressly  made  a  ground  for 
new  trial  by  the  following  statutes,  to 
wit: 

Georgia.  —  3  Code  (1895),  ^  1059. 

Kansas.  —  Gen.  Stat.  (1897),  c.  102,  § 
274,  subs.  I. 

Missouri.  —  Rev.  Stat.  (1889),  §  4269. 

The  illegal  admission  of  evidence  is 
generally  treated  as  an  error  of  law. 
See,  generally,  supra,  note  6,  p.  149. 
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IX.  Because  during  the  trial  of  such  cause  the  defendant  offered 
■certain  material  evidence  which  was  illegally  withheld^  from  the  jury 
against  the  demand  of  said  defendant,  such  evidence  being  as  follows; 
(^Here  set  out  evidence). 

X.  Samuel  Short,  a  material  witness  for  the  defendant,  has  by  force, 
threats  and  fraud  been  prevented  from  attending  court  ^  during  the 
trial  of  this  cause  (^stating  circumstances  showing  efforts  to  obtain  witness's 
presence  and  facts  relating  to  method  in  which  he  was  prevented  from 
attendi?ig). 

XI.  Material  written  evidence,  tending  to  establish  the  innocence 
of  the  defendant  of  the  charge  whereof  he  has  been  convicted  herein, 
has  been  intentionally  destroyed  or  removed,^  so  that  it  could  not  be 
produced  upon  the  trial  of  said  cause,  to  wit:  {describing  evidence  and 
stating  facts  relating  to  its  destruction'). 

XII.  Accident  and  surprise*  which  ordinary  prudence  could  not 
have  guarded  against  {specifying particulars). 

XIII.  The  jury  has  received  evidence  out  of  court  other  than  that 
resulting  from  a  view*  of  the  place  in  which  the  crime  is  charged  to 
have  been  committed,  to  wit:  {Here  state  circumstances). 


1.  Withholding  Evidence.  —  The  illegal 
withholding  from  the  jury  of  material 
evidence  is  expressly  made  a  ground 
for  new  trial  by  the  following  statutes, 
to  wit: 

Georgia.  —  3  Code  (1895),  §  1059. 

Missouri.  —  Rev.  Stat.  (1889).  §  4269. 

Such  withholding  of  evidence  is  gen- 
erally treated  as  an  error  of  law.  See, 
generally,  supra,  note  6.  p.  149. 

2.  Material  Witness  Prevented  from 
Attending  Court.  —  Where  any  material 
witness  for  the  defendant  has  by  force, 
threats  or  fraud  been  prevented  from 
attending  the  court,  it  is  made  a  ground 
for  new  trial  by  the  following  statutes, 
to  wit: 

Arizona.  —  Pen.  Code  (1887),  §  1759, 
subs.  9. 

Texas.  —  Code  Crim.  Proc.  (1895), 
art.  817,  subs.  5. 

3.  Destruction  of  Written  Evidence.  — 
Where  any  written  evidence  tending  to 
establish  the  innocence  of  the  defend- 
ant has  been  intentionally  destroyed  or 
removed  so  that  it  could  not  be  pro- 
duced on  the  trial,  it  is  made  a  ground 
for  new  trial  by  the  following  statutes, 
to  wit: 

Arizona.  —  Pen.  Code  (1887).  §  1759, 
subs.  9. 

Texas.  —  Code  Crim.  Proc.  (1895),  art. 
817,  subs.  5. 

4.  Accident  and  Surprise — Generally. — 
Accident  and  surprise  which  ordinary 
prudence  could  not  have  guarded 
against  are  made  a  ground  for  new 
trial  by  the  following  statutes,  to  wit: 


Indiana.  —  Horner's  Stat.  (1896),  § 
1842,  subs.  6. 

Nebraska.  —  Comp.  Stat.  (1899),  ^ 
7217,  subs.  3. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
7350,  subs.  3. 

IVashington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  6965,  subs.  4. 

Wyoming.  —Rev.  Stat.  (1887),  §  3347, 
subs.  3. 

Specifying  Particulars.  —  The  appli- 
cation for  a  new  trial  on  the  ground  of 
surprise  must  show  by  whom  the  facts 
which  the  party  expects  to  prove  can  be 
established,  and  that  they  are  material. 
McPherson  v.  State,  29  Ark.  225. 

5.  Jtiry  Receiving  Evidence  Other  than 
View.  —  Where  the  jury  receives  evi- 
dence out  of  court,  other  than  that  re- 
sulting from  a  view,  it  is  made  a  ground 
for  new  trial  by  the  following  statutes, 
to  wit: 

Arizona.  —  Pen.  Code  (1887),  §  1759, 
subs.  5. 

Arkansas.  —  Sand.  &  H.  Dig  (1894), 
§  2268,  subs.  2. 

California. — Pen.  Code(l897),  81181, 
subs.  2. 

Idaho.  —  Rev.  Stat.  (1887),  ^  7952, 
subs.  2. 

Kentucky.  —  Bullitt's  Crim.  Code 
(1895),  §  271,  subs.  2. 

Montana. —  Pen.  Code  (1895),  §  2192, 
subs.  2. 

Nevada.  —  Gen.  Stat.  (1885),  §  4308, 
subs  2. 

New  York.  — Cook's  Code  Crim.  Proc. 
(1898),  §  465,  subs.  2. 
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XIV.  The  jury,  after  retiring  to  deliberate  upon  their  verdict, 
were  separated  without  leave  of  the  court. ^ 

XV.  The  verdict  of  the  jury  in  said  case  was  decided  in  another 
manner  than  by  a  fair  expression  of  opinion  by  the  jurors,  to  wit: 
{Jlere  state  manner  in  which  verdict  was  reached,  as  by  lot  or  otherivise.  )^ 

XVI.  Leonard  A.  Ford,  a  juror  who  tried  said  cause  and  joined  in  the 
rendition  of  said  verdict,  had  received  a  bribe  to  convict  ^  defendant, 
to  wit :  (^Here  state  fully  the  circumstances  connected  with  the  conduct  com- 
plained of  ^. 

XVII.  The  jury  received  evidence,  papers  and  documents  not 
authorized  by  the  court,*  to  wit:  {specifying  them). 

North  Dakota.  — Rev.  Codes  (1895),  § 
8271,  subs.  2. 

Oklahoma.  —  Stat.  (1893),  §  5269, 
subs.  2. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  7450,  subs.  2. 

Utah.  —  Rev.  Stat.  (1898),  §  4952, 
subs.  2. 

1.  That  jury  separated  after  retiring, 
without  the  consent  of  the  court,  is 
made  a  ground  for  new  trial  by  the 
following  statutes,  to  wit: 

Arizona.  —  Pen.  Code  (1887),  §  1759, 
subs.  6. 

California.  —  Pen.  Code  (1897),  § 
1181,  subs.  3. 

Idaho.  —  Rev.  Stat.  (1887),  §  7952, 
subs.  3. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1842,  subs.  2. 

Iowa.  — Code  (1897),  §  5424,  subs.  3. 

Kansas. — Gen.  Stat.  (1897),  c.  102,  § 
274,  subs.  2. 

Missouri.  —  Rev.  Stat.  (1889),  ^  4269. 

Montana.  —  Pen.  Code  (1895),  §  2192, 
subs.  3. 

Nevada.— Gen.  Stat.  (1885),  §  4308, 
subs.  3. 

Ne7v  York.  —  Cook's  Code  Crim. 
Proc.  (1898),  §  465,  subs.  3. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  8271,  subs.  3. 

Oklahoma.  —  Stat.  (1893),  §  5269, 
subs.  3. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  7450,  subs.  3. 

Utah.— Rev.  Stat.  (1898),  §  4952, 
subs.  3. 

2.  Verdict  Determined  by  Lot,  etc. — 
Where  the  verdict  is  determined  by  lot 
or  in  any  other  manner  than  by  a  fair 
expression  of  opinion  by  the  jurors,  it 
is  made  a  ground  for  new  trial  by  the 
following  statutes,  to  wit: 

Arizona.  — Pen.  Code  (1887),  §  1759, 
subs.  7. 

Arka7tsas.  —  ?,a.nd.  &  H,  Dig.  (1894), 
§  2268,  subs.  3. 


California.  —  Pen.  Code  (1897),  § 
1181,  subs.  4. 

Idaho.  —  Rev.  Stat.  (1887),  §  7952, 
subs.  4. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1842,  subs.  5. 

Iowa.  —  Code  (1897),  §  5424,  subs.  4. 

Kansas.  —  Gen.  Stat.  (1897),  c.  102, 
§  274,  subs.  3. 

Kentucky.  —  Bullitt's  Crim.  Code 
(1895),  §  271,  subs.  3. 

Missouri.  — Rev.  Stat.  (1889),  §  4269. 

Montana.  —  Pen.  Code  (1895),  §  2192, 
subs.  4. 

Nevada.  —  Gen.  Stat.  (1885),  fc^  4308, 
subs.  4. 

New  York.  —  Cook's  Code  Crim. 
Proc.  (1898),  ^  465,  subs.  4. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  8271,  subs.  4. 

Oklahoma.  —  Stat.  (1893),  §  5269, 
subs.  4. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  7450,  subs.  4. 

Texas.  —  Code  Crim.  Proc.  (1S95), 
art.  817,  subs.  3. 

Utah.  —  Rev.  Stat.  (1898),  §  4952, 
subs.  4. 

3.  Jnror  Beceiving  Bribe.  —  Where  a 
juror  has  received  a  bribe  to  convict  or 
has  been  guilty  of  any  other  corrupt 
conduct,  it  is  made  a  ground  for  new 
trial  by  the  following  statutes,  to  wit: 

Arizona.  —  Pen.  Code  (1887),  §  1759, 
subs.  8. 

Texas.  —  Code  Crim.  Proc.  (1895), 
art.  817,  subs.  4. 

4.  Beceiving  evidence  not  authorized  by 
the  court  is  made  a  ground  for  new 
trial  by  the  following  statutes,  to  wit: 

Indiana.  —  Horner's  Stat.  (1896),  § 
1842,  subs.  3. 

Io7va.  —  Code  (1897),  §  5424,  subs.  2. 

Kansas. — Gen.  Stat.  (1897),  c.  102, 
§  274,  subs.  I. 

Missouri.  —  Rev.  Stat.  (1889),  §  4269. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §6965,  subs.  i. 
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XVIII.  The  jury,  after  having  retired  to  deliberate  upon  this  case, 
received  other  testimony, ^  to  wit:  (^stating  what  testimony  was  received 
and  the  manner  in  which  it  came  before  the  jury^. 

XIX.  Leonard  A.  Ford,  one  of  the  jurors  who  tried  said  cause  and 
joined  in  rendering  said  verdict,  during  the  trial  thereof,  to  wit,  on 
the  fifth  day  of  May,  igOO,  did  converse  in  regard  to  this  cause* 
with  one  Samuel  Short,  who  was  not  a  member  of  said  jury. 

XX.  Leonard  A.  Ford,  a  juror  who  tried  said  case  and  joined  in 
rendering  said  verdict,  while  a  member  of  said  jury,  to  wit,  on  the 
fifth  day  of  May,  igOO,  did  become  so  intoxicated  as  to  render  it 
probable  that  his  verdict  was  influenced  thereby.^ 

XXI.  The  jury  were  guilty  of  misconduct  tending  to  prevent  a  fair 
and  impartial  consideration  of  the  case,*  in  this,  to  wit:  (^Here  state 
facts  showing  misconduct  complained  of^. 

XXII.  Said  verdict  is  contrary  to  law  (or  to  the  evidence'),^  in  this^ 
to  wit:  (specifying particulars^. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1842,  subs.  4. 

Iowa. — Code  (1897),  §  5424,  subs.  3. 

Kansas.  —  Gen.  Stat.  (1897),  c.  102,  § 
274,  subs.  2. 

Kentucky.  —  Bullitt's  Crim.  Code 
(1895),  §  271,  subs.  7. 

Missouri.  —  Rev.  Stat.  (1889),  §  4269. 

Montana.  —  Pen.  Code  (1895),  §  2192, 
subs.  3. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
7217,  subs.  2. 

Nevada.— Gen.  Stat.  (1885),  §  4308, 
sub.  3. 

New  York.  —  Cook's  Code  Crim. 
Proc.  (1898),  §  465,  subs.  3. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  8271,  subs.  3. 

Ohio.  —  Bates'  Anno  Stat.  (1897),  § 
7350,  subs.  2. 

Oklahoma. — Stat.  (1893),  §  5269,  subs.  3. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  g  7450,  subs.  3. 

Texas.  —  Code  Crim.  Proc.  (1895), 
art.  817,  subs.  8. 

Utah.  — Rev.  Stat.  (1898),  §  4952, 
subs.  3. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  6965,  subs.  2. 

Wyoming.  —  Rev.  Stat.  (1887),  §  3347, 
subs  2. 

5.  Verdict  Contrary  to  Law  or  Evi- 
dence—  Generally. — If  the  verdict  is 
contrary  to  the  law  or  to  the  evidence, 
it  is  made  a  ground  for  new  trial  by 
the  following  statutes,  to  wit: 

Arizona.  —  Pen.  Code  (1887),  §  1759, 
subs.  12. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  2268,  subs.  5. 

California.  —  Pen.  Code  (1897),  § 
1181,  subs.  6. 


1.  Receiving  Evidence  After  Betiring.  — 
Where  the  jury,  after  having  retired  to 
deliberate  upon  a  case,  receives  other 
testimony,  it  is  made  a  ground  for  new 
trial  by  the  following  statutes,  to  wit: 

Arizona.  —  Pen.  Code  (1887),  §1759, 
subs.  10. 

Texas.  —  Code  Crim.  Proc.  (1895), 
art.  817,  subs.  7. 

2.  Conversing  in  Begard  to  Case.  — 
Where  a  juror  has  conversed  with  any 
person  in  regard  to  the  case,  it  is  made 
a  ground  for  new  trial  by  the  following 
statutes,  to  wit: 

Arizona.  —  Pen.  Code  (1887),  §  1759, 
subs.  10. 

Texas.  —  Code  Crim.  Proc.  (1895), 
art.  817,  §7. 

3.  Intoxication  of  Juror.  —  Where  a 
juror,  at  any  time  during  the  trial  or 
after  retiring,  has  become  so  intoxi- 
cated as  to  render  it  probable  that  his 
verdict  was  influenced  thereby,  it  is 
made  a  ground  for  new  trial  by  the 
following  statutes,  to  wit: 

Arizona.  —  Pen.  Code  (1887),  §  1759, 
subs.  10. 

Texas.  —  Code  Crim.  Proc.  (1895), 
art.  817,  §  7. 

4.  Hiscondnct  of  Jury.  —  Where,  from 
the  misconduct  of  the  jury,  the  defend- 
ant has  not  received  a  fair  and  impar- 
tial trial,  it  is  made  a  ground  for  new 
trial  by  the  following  statutes,  to  wit: 

Arizona.  —  Pen.  Code  (1887),  §  1759, 
subs.  II. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  2268,  subs.  7. 

California.  —  Pen.  Code  (1897),  § 
1181,  subs.  3. 

Idaho.  — Rev.  Stat.  (1S87),  §  7952, 
subs.  3. 
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XXIII.  New  testimony^  material  to  the  defendant  has  been  discov- 
-ered  since  the  trial  of  this  cause,  to  wit:  (^Here  set  forth  the  new  testi- 
mony and  the  names  of  the  witnesses').  Such  testimony  was  unknown  to 
defendant  before  and  at  the  time  of  said  trial,  and  defendant  used 
due  diligence  in  preparing  his  said  case  for  trial  and  in  attempting  to 
discover  said  testimony  {stating  fully  the  circumstances  sho7ving  dili- 
gence). The  manner  in  which  defendant  received  information  of  this 
newly  discovered  evidence  since  said  trial  is  as  follows,  to  wit:  (stating 
.circumstances  and  sources  of  information),  and  that  said  evidence  can 
be  produced  on  another  trial  of  this  cause. 

Jeremiah  Mason.,  Attorney  for  said  Defendant. 


Georgia.  — 3  Code  (1895),  §  1057. 

Idaho.  — 'R.^v.  Stat.  (1887),  §  7952, 
subs.  6. 

Indiana.  — Horner's  Stat.  (1896),  § 
1842,  subs,  9. 

Iowa.  —  Code  (1897),  §  5424.  subs.  6. 

Kansas.  — Gen.  Stat.  (1897),  c.  102,  § 
:274,  subs.  5. 

Kentucky.  —  Bullitt's  Crim.  Code 
-(1895),  g  271,  subs  5. 

Missouri.  —  Rev.  Stat.  (1889),  §  4269. 

Montana.  —  Pen.  Code  (1895),  §  2192, 
subs.  6. 

Nebraska.  —  Com  p.  Stat.  (1899),  § 
7217,  subs.  4. 

Nevada.  —  Gen.  Stat.  (1885),  §  4308, 
-subs.  6. 

New  York.  —  Cook's  Code  Crim. 
Proc.  (1898),  §  465,  subs.  6. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
8271,  subs.  6. 

Ohio.- — Bates'  Anno.  Stat.  (1897),  § 
7350,  subs.  4. 

Oklahoma.  —  Stat.  (1893),  §  5269, 
subs.  6. 

South  Dakota.  —  Dak.  Comp.  Laws 
.(1887),  §  7450,  subs.  6. 

Texas.  —  Code  Crim.  Proc.  (1895), 
art.  817,  subs.  9. 

Utah.—  Yit.\.  Stat.  (1898),  g  4952, 
subs.  6. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  6965,  subs.  6. 

Wyoming.  —  Rev.  Stat.  (1887),  g  3347, 
subs.  4. 

Specifying  Particulars.  —  The  motion 
must  specify  wherein  the  verdict  is  con- 
trary to  the  law  and  the  evidence. 
State  7/.  Green,  43  La.  Ann.  402. 

1.  Newly  Discovered  Evidence  —  Gen- 
erally.—  Newly  discovered  evidence  is 
made  a  ground  for  new  trial  by  the  fol- 
lowing statutes,  to  wit: 

Arizona. — Pen.  Code  (1887),  §  1759, 
subs.  13. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  2268,  subs.  6. 


California.  —  Pen.  Code  (1897),  § 
1181,  subs.  7. 

Georgia. — 3  Code  (1895),  §  1061. 

Idaho.  —  Rev.  Stat.  (1889),  §  7952, 
subs.  7. 

Indiana.  —  Horner's  Stat,  (1896),  § 
1842,  subs.  8. 

Kansas, — Gen.  Stat.  (1897),  c.  102,  § 
274,  subs.  I. 

Kentucky.  —  Bullitt's  Crim.  Code 
(1895),  §  271,  subs.  6. 

Missouri.  —  Rev.  Stat.  (1889),  §  4269. 

Montana.  —  Pen.  Code  (1895),  §  2192, 
subs.  7. 

Nebraska. — Comp.  Stat.  (1899),  § 
7217,  subs.  5. 

New  York.  —  Cook's  Code  Crim. 
Proc.  (1898),  §  465,  subs.  7. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
8271,  subs.  7. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
7350,  subs.  5. 

Oklahoma. — Stat.  (1893),  §  5 269, subs.  7. 

South  Dakota. —  Dak.  Comp.  Laws 
(1887),  §  7450,  subs.  7. 

Texas.  — Code  Crim.  Proc.  (1895), 
art.  817,  subs.  6. 

Utah.  —  Rev.  Stat.  (1898),  §  4952, 
subs.  7. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  6965,  subs.  3. 

Wyoming.  —  Rev.  Stat.  (1887),  §  3347, 
subs.  5. 

Rules  Same  as  in  Civil  Cases.  —  The 
rules  regulating  the  granting  of  new 
trials  on  the  ground  of  newly  discov- 
ered evidence  are  the  same  in  criminal 
prosecutions  as  in  civil  suits.  Tex. 
Code  Crim.  Proc.  (1895),  art.  817,  subs. 
6;  Shaw  v.  State,  27  Tex.  750;  Shultz  v. 
State,  5  Tex.  App.  390. 

See,  generally,  supra,  note  3,  p.  112. 

Evidence  Unknown  at  Trial. — The  mo- 
tion must  show  that  the  party  did  not 
know  of  the  evidence  relied  upon,  at 
the  first  trial.  Runnels  v.  State,  28 
Ark.  121;   Shaw  v.  State,  27  Tex.   75O; 
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(2)  Precedents. 

Form  No.  1 4  4  7  i . 

(Precedent  in  Robinson  v.  State,  33  Ark.  188.)* 

\Pulaski  Circuit  Court. 
The  State  of  Arkansas 

D    .       D  A-  ^^^^r^/     T-   ,  ,  !^  Motion  for  New  Trial. 

Peyton  Robinson,  J 0/171  Lindsay  ana 

Smith  Kellum. 

And  now  comes  said  defendant  by  Farr  6^  Newton,  his  attorneys, 
and  moves  the  court  to  grant  him  a  new  trial  of  this  action  for  the 
following  cause,  to  wit:]^ 

Because  defendant  says  that  since  the  trial  of  this  cause  he  has  dis- 
•covered  the  testimony  of  Frafik  Walker,  by  whom  he  could  have 
proven,  and  now  expects  to  prove,  that  he,  the  said  witness,  on  the 
first  day  of  April,  iS78,  the  day  the  murder  of  Andrew  Taylor  is  said 
to  have  occurred,  was  at  the  grocery  store  of  Peyton  Robinson,  in 
Pulaski  County,  and  saw  the  defendants,  Lindsay  and  Kellum,  whip 
the  said  Andrew  Taylor,  and  the  said  defendant,  Peyton  Robinson,  tried 
to  prevent  the  said  Kellum  diwd.  Lindsay  from  whipping  or  injuring  the 
ssiid  Andrew  Taylor.  That  this  occurred  on  the  first  day  oi  April, 
iS78,  between  the  hours  of  ten  and  twelve  o'clock  A.  m.  of  said  day. 
That  he  could  have  proven,  and  now  expects  to  prove  by  said  Frank 
Walker,  that  he,  the  said  witness,  after  leaving  the  said  grocery  store 
of  Peyton  Robinson,  went  to  Pattisori s  Mill,  and  then  came  back  and 
went  down  the  railroad  in  the  direction  of  St.  Louis,  and  when  he  had 
gone  about  ninety  feet  north  of  the  signal  or  whistling  post,  on  said 
railroad,  he  saw  three  white  men  and  one  colored  man;  that  one  of  the 
white  men  y{a.s  Peyton  Robinson,  and  that  the  colored  man  -vidiS  Andrew 

<Jross  V.  State,  4  Tex.  App.  249;  Tem-  ered  evidence  the  source  of  information 

pleton  V.  State,  5  Tex.  App.  398;  Yanez  must   be  shown.     Tooney   v.  State,  5 

V.   State,  6  Tex.  App.    429;   Tuttle  v.  Tex.  App.  163, 
State,  6  Tex.  App.  556.  Names  of  New  Witnesses.-^  K  motion 

Why  Not  Produced  at  Trial  —  A  mo-  for  new  trial  on  the  ground  of  newly 

tion  for  a  new  trial  fornewly  discovered  discovered    evidence    should    disclose 

evidence  must  show  why  the  testimony  the    names    of    the    witnesses    to    be 

was  not  produced  at  the  trial.     Murphy  produced.     State  ».  Nagel,  136  Mo.  45. 
V.  State,  38  Ark.  514.  Materiality  and  Admissibility  of  New 

Diligence  in  Preparing  for   Trial.  —  Evidence.  —  An     application     on    the 

Where   a    new   trial   is   asked   on    the  ground  of  newly  discovered  evidence 

ground  of  newly  discovered  evidence,  must  clearly  show  that  it  is  material, 

facts  showing  diligence  in  attempting  State  v.  Myers,   115  Mo.  394;  Coins  z/. 

to    procure    such    evidence    must    be  State,  41  Tex.  334;  Templeton  v.  State, 

stated.     Runnels  z/.  State,  28  Ark.  121;  5   Tex.    App.   398.     And   make   it   ap- 

Skaggs  V.  State,  108  Ind.  53;  State  v.  pear  that  the  testimony  is  admissible. 

Nagel,    136  Mo.  45;  Shaw  v.  State,  27  Yanez  v.  State,  6  Tex.  App.  429;  Polser 

Tex.  750:  Goins  v.  State,  41  Tex.  334;  v.    State,  6  Tex.   App.   510;  Evans   v. 

Gross  V.  State,  4  Tex.  App.  249;  Tem-  State,  6  Tex.  App.  513. 
pleton  z/.  State,  5  Tex.  App.  398;  Yanez         1.  A   new  trial  was  granted   in  this 

V.  State,   6   Tex.   App.  429;  Tuttle  v.  case.     See,  generally,    notes    to  Form 

State,  6  Tex.  App.  556.  No.  14470.  supra. 

Sources  of  Information.  —  Inanappli-         2.  The    matter   enclosed    by  [  ]  will 

•cation  on  the  ground  of  newly  discov-  not  be  found  in  the  reported  case. 
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Taylor.  That  witnesses  stopped  near  said  railroad,  a  little  north  of  a 
large  log,  near  the  road,  and  about  thirty  feet  from  said  parties. 
That  said  Robinson  came  and  sat  on  the  log  near  where  witness  was. 
That  Lindsay  and  Kellum  spoke  of  killing  or  shooting  the  colored 
man,  and  that  witness  heard  the  defendant,  Peyton  Robinson.,  entreat 
the  said  Lindsay  and  Kellum  not  to  shoot  or  kill  the  colored  man,  and 
that  witness  heard  Lindsay  and  Kellu7n  say  to  the  defendant,  Robinson, 
that  it  was  none  of  his  business.  The  witness  then  saw  the  said 
Robinson  get  on  his  horse  and  leave,  but  returned  in  a  few  minutes 
and  asked  Lindsay  for  the  keys  of  his  grocery  store,  and  that  Lindsay 
about  this  time  commenced  shooting  Andrew  Taylor.  That  this 
occurred  about  two  or  three  o'clock  P.  m.,  of  th^  first  of  April.,  i878, 
all  of  which  will  appear  by  the  affidavit  ^  of  said  Frank  Walker,  here- 
with filed,  marked  A,  and  made  part  hereof.  That  the  defendant  and 
his  attorneys  used  due  diligence  in  preparing  his  case  for  trial;  and 
that  the  above  mentioned  testimony,  newly  discovered,  has  come  to 
his  knowledge  since  his  trial,  and  that  he  verily  believes  that  if  said 
testimony  had  been  adduced  on  his  said  trial,  it  would  have  been  com- 
petent to  prove  the  issue  in  his  favor,  and  would  have  changfed  the 
verdict. 

\Farr  6^  Newton,  Attorneys  for  Defendant.]^ 


1.  The  sapporting  affidavit  of  Frank 
Walker,  omitting  formal  parts,  was  as 
follows: 

"  I,  Frank  Walker,  do  solemnly 
swear  that  on  x!a.&  first  day  of  April, 
187^,  I  passed  the  grocery  store  of 
Peyton  Robinson,  and  called  or  stopped 
at  said  store  to  get  a  drink.  While  I 
was  near  the  store,  and  after  I  left  it, 
a  colored  man  came  up  to  the  store; 
Kellum  and  Lindsay  commenced  whip- 
ping him.  I  did  not  see  Lindsay  whip 
him,  but  he  urged  Kellum  and  encour- 
aged him  to  whip  him.  I  know  Peyton 
Robinson  and  also  Kellum  and  Lindsay. 
Peyton  Robinson  tried  to  prevent  A'c/Zmot 
and  Lindsay  from  whipping  or  injuring 
the  colored  man,  telling  them  not  to 
hurt  or  kill  the  colored  man,  but 
Lindsay  and  Kellum  told  Robinson  to 
mind  his  own  business.  This  happened 
some  time  between  ten  and  t'lvelve 
o'clock,  at  Robinson's  store,  near  the 
St.  Louis,  Iron  Mountain  and  Southern 
Railroad,  about  three  quarters  of  a  mile 
from  McAlmonfs  Station,  etc.  When  I 
left  the  store,  I  went  to  Pattison's  mill, 
and  then  came  back  and  went  down  the 
railroad  towards  St.  Louis,  north  of 
Lasker's  store,  and  about  ninety  feet 
north  of  the  signal  or  Whistling  post;  I 
saw  three  white  men  and  a  colored  man; 
Peyton  Robinson  was  one  of  the  men. 
I  stopped  near  the  railroad,  a  little 
north  of  a  log,  near  said  railroad.     I 


was  about  thirty  or  forty  feet  from  said 
parties.  Peyton  Robinson  came  and  sat 
on  the  log  near  where  I  was.  The 
other  two  men  spoke  of  killing  or  shoot- 
ing the  colored  man.  I  heard  Peyton 
Robinson  tell  the  other  men  not  to  kill 
or  hurt  the  colored  man;  he  told  them 
the  colored  man  had  done  nothing  to 
them,  and  that  they  ought  not  to  hurt 
him.  They  told  Peyton  Robinson  to 
mind  his  own  business  and  leave  them. 
Robinson  got  on  his  horse  and  left,  but 
returned  in  a  few  minutes  and  asked 
John  Lindsay  for  his  grocery  keys. 
Lindsay  refused  to  give  them  to  him, 
but  commenced  shooting  the  negro.  I 
should  have  sworn  to  the  above  fact  if 
I  had  been  examined  as  a  witness.  I 
did  not  tell  anyone  that  I  knew  any- 
thing about  this  case  until  after  I  heard 
Peyton  Robinson  was  convicted.  On 
last  Saturday,  the  8th  day  ol  June,  1876', 
I  saw  C.  F.  M.  Robinson,  and  informed 
him  of  what  I  knew  about  the  case. 
He  is  the  first  man  I  mentioned  to  as 
to  my  being  present  at  the  killing.  He 
is  the  only  person  that  I  ever  told  that 
I  knew  anything  about  the  case.  lam 
a  daily  laborer  on  a  farm.  I  reside  in 
Pulaski  County,  seven  miles  north  of 
Little  Rock.  I  was  up  the  railroad  when 
the  trial  commenced." 

2.  The    matter    enclosed  by  []    will 
not  be  found  in  the  reported  case. 
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Form  No.  14472. 
(Precedent  in  Hamilton  v.  State,  36  Ind.  281.)' 
\(  Title  of  court  and  cause  as  in  For/n  No.  10692^)^ 

Comes  now  the  defendant,  and  moves  the  court  for  a  new  trial  in 
the  above  entitled  cause,  for  the  causes  following,  to  wit:  Because 
of  misdirection  by  the  court  to  the  jury,  which  misdirection  con- 
sisted in  the  matters  following:  first,  it  having  been  testified  by  two 
witnes'ses  for  the  State  \{juiming  them')],'^  in  answer  to  questions  put 
by  the  attorney  for  the  State,  and  during  the  examination-in-chief, 
that  while  the  assault  and  battery  alleged  in  the  information  to  have 
been  committed  by  the  prisoner  upon  the  person  oi  Justice,  the 
prosecuting  witness,  was  yet  going  on,  the  prisoner  told  the  said  wit- 
nesses that  y^z^^/zV^,  some  three  years  before,  had  assaulted  him,  and 
drawn  a  pistol  on  him,  and  that  he  was  now  having  his  revenge  for 
it,  the  court,  commenting  on  that  point,  instructed  the  jury,  among 
other  things,  that  the  said  declarations  of  the  prisoner  were  not  evi- 
dence, and  could  not  be  considered  as  evidence  to  show  the  intent 
of  the  assault  and  battery,  or  for  any  purpose,  but  must  be  disre- 
garded; second,  as  a  further  misdirection,  the  court,  in  the  charge, 
instructed  the  jury  that  counsel  for  the  prisoner  having  argued  that 
the  prosecuting  witness  did  not,  at  the  time  of  the  alleged  assault 
and  battery,  have  a  five  dollar  bill  in  his  possession,  it  was  not  a  mat- 
ter of  any  importance  whether  he  did  or  did  not  have  a  dollar  at  the 
time,  as  the  offense  could  have  been  committed,  although  the  prose- 
cuting witness  had  no  money  at  all;  third,  as  a  further  misdirection 
of  the  jury,  the  court  in  the  charge  instructed  the  jury,  that  the 
prisoner  being  on  trial  charged  with  an  assault  and  battery,  with 
intent  to  commit  a  robbery,  could  be  found  guilty  of  the  charge,  not- 
withstanding the  proof  showed  to  their  satisfaction  that  there  was 
no  actual  robbery  committed,  the  intent  being  the  gist  of  the  offense; 
fourth,  because  of  error  of  the  court  during  the  trial  in  this,  to  wit; 
that  at  the  proper  time  the  prisoner  presented  to  the  court,  and 
asked  it  to  give  the  jury  the  following  instructions  in  writing: 

"  The  information  charges  the  defendant  with  the  offense  described 
in  section  nine  of  the  statute  of  felonies;  that  is,  with  committing  an 
assault  and  battery  with  intent  to  rob.  Such  is  the  offense  laid. 
Now,  if  you  believe,  from  the  evidence,  that  the  defendant  is  guilty, 
not  as  charged  in  the  information,  but  of  robbery,  as  distinct  from 
the  offense  for  which  the  defendant  has  been  on  trial,  then  you 
ought  to  return  a  verdict  of  not  guilty  of  the  offense  charged,  because 
there  is  a  fatal  variance  between  the  offense  charged  in  the  informa- 
tion and  the  offense  proved,  and  there  being  but  one  count  in  the 
information,  charging  a  specified  offense,  the  defendant  cannot,  under 
that  information,  be  found  guilty  of  another  distinct  offense,  con- 
taining merely  some  of  the  elements  of  the  offense  charged;  "  which 
instruction  the  court  refused  to  give  the  jury,  on  which  grounds  the 
defendant  asks  a  new  trial. 

[(^Signature  as  in  Form  No.  IJfJ^lO.^'^ 

1.  Anew  trial  was  granted  in  this  case.        2.  The  matter  to  be  supplied  within 
See,   generally,   notes    to    Form   No.     []  will  not  be  found  in  the  reported 
14470,  supra.  case. 
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Form  No.  14473. 

(Precedent  in  State  v.  McCormick,  84  Me.  567.)' 
[Kennebec,  ss. 

.     .  /  Superior  Court, 

^S^^^^^  r    Jiyf         T*  Q.QO  12 

Edward  McCormick.)        ^  '  '-' 

And  now  comes  the  respondent  in  the  above  entitled  indictment,, 
after  the  verdict  and  before  sentence,  and  moves  an  arrest  of  judg- 
ment and  for  a  new  trial,  for  the  following  reasons,  to  wit: 

ist.  Because  the  jury,  after  hearing  the  case  and  the  judge's  charge, 
retired  to  the  jury  room,  found  a  verdict,  wrote  the  word  "  guilty  "  on' 
a  piece  of  paper,  sealed  the  same  up,  then  separated  over  night 
without  returning  the  verdict  to  the  court  and  the  next  morning 
came  into  court  and  against  the  objection  of  the  respondent,  delivered 
the  envelope  containing  the  word  "  guilty"  to  the  clerk  of  the  court, 
and  said  clerk  against  the  objection  of  the  respondent  opened  the 
envelope  in  the  presence  of  the  jury  and  respondent,  and  in  the 
usual  form  put  the  question  to  the  jury  as  to  their  verdict,  who  then 
and  there  announced  their  verdict  as  guilty. 

2nd.  After  taking  the  case  under  the  instruction  of  the  presiding 
justice  to  seal  up  their  verdict  in  case  they  should  not  agree  before 
adjournment  of  court,  given  in  the  absence  of  the  respondent's 
counsel  and  without  consultation  of  the  respondent,  the  jury  retired 
to  the  jury-room,  wrote  the  word  "guilty"  upon  a  piece  of  paper,, 
sealed  up  the  same  without  first  communicating  the  tenor  of  the 
same  to  the  presiding  justice  or  imparting  privately  to  the  court 
what  the  verdict  was,  were,  under  the  instruction  of  the  judge,, 
allowed  to  and  did  separate  over  night  and  returned  into  court  the 
next  morning  the  sealed  verdict  so  made  out  and  against  the  protest 
of  the  respondent;  the  envelope  containing  the  word  "guilty"  was 
broken  open  by  the  clerk  who  then  and  there  put  the  usual  question 
to  the  jury  who  answered  that  the  respondent  was  guilty,  and  this- 
against  the  respondent's  protest  was  taken  as  the  jury's  verdict  and 
so  entered  upon  the  records  of  the  court. 

3rd.  Because  no  verdict  was  rendered  according  to  law. 

[E.  W.  Whitehouse,  Defendant's  Attorney. ]2 

c.  Rule  Nisi. 
Form  No.  14474.* 

The  within  motion  for  a  new  trial  read  and  considered.  It  is  ordered 
that  the  within  plaintiff,  the  State  of  Georgia,  show  cause  before  me  at 
the  court-house  {continuing  as  in  Form  No.  lJ^Jf.1,  down  to  *).  It  is 
further  ordered  that  Daniel  Webster,  solicitor-general,  be  served  with 
a  copy  of  this  motion  and  order  {concluding  as  in  Form  No.  UfJ^JfT). 

1.  Anew  trial  was  granted  in  this  case,     a  new  trial  the  opposite  party  shall  be 
See,   generally,    notes  to   Form    No.     served  with  a  copy  of  the  rule  nisi,  un- 

14470,  supra.  less  such  copy  is  waived.    3  Code  (1895), 

2.  The  matter  enclosed  by  [  ]  will  not     §  1065. 

be  found  in  the  reported  case.  See,  generally,    notes    to    Form   No.. 

3.  Georgia. — In  all  applications   for     14470,  J«/ra. 
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d.  Motion  Papers. 

(1)  Affidavits.^ 

(a)  Abuse  of  Discretion  by  Court. 

Form  No.  14475. 

(Precedent  in  People  v.  Keenan,  13  Cal.  582.)* 

State  of  California,    \  j^-^^^^^^  Court,  Fifteenth  Judicial  District. 
County  of  Butte.         )  ■>      j  j 

The  People  ) 

V.  >•  Charged  with  Murder. 

H.  Keenan.  ) 

Charles  F.  Lott,  being  duly  sworn,  says  that  he  is  one  of  the  counsel 
for  defendant  in  this  cause;  that  in  the  argument  of  said  cause  to  the 
jury,  he  was  limited  to  one  hour  and  a  half;  that  at  the  expiration  of 
said  time  he  wished  to  proceed  with  the  argument  further  to  the 
jury,  and  that  the  Court  would  not  allow  him  to  do  so  unless  the 
further  time  should  be  taken  from  the  allotted  time  of  his  colleague, 
which  affiant  refused  to  do. 


1.  When  Necessary.  —  AfBdavits  are 
required  in  support  of  a  motion  on  the 
ground  of  newly  discovered  testimony. 

Arizona.  —  Pen.  Code  (1887),  §  1759, 
subs.  13. 

California.  —  Pen.  Code  (1897),  § 
1181.  subs.  7. 

J^aAo.  —  Rev.  Stat.  (1887),  §  7952, 
subs.  7. 

Montana.  —  Pen.  Code  (1895),  §}^ 
2192,  subs.  7;  2194. 

Nebraska. — Comp.  Stat.  (1899),  § 
7219. 

New  York.  —  Cook's  Code  Crim. 
Proc.  (1898),  g  465,  subs.  7. 

North  Dakota.  —  Rev.  Codes  (1895), 
§§8271,  subs.  7;  8273. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 

7352- 

Oklahoma.  —  Stat.  (1893),  §  5269, 
subs.  7. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887).  §  7450.  subs.  7. 

Utah.  —  Rev.  Stat.  (1898),  §§  4952, 
subs.  7;  4954. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1097),  §  6966. 

When  based  on  the  fact  that  the  trial 
was  had  in  defendant's  absence,  that 
jury  received  out  of  court  evidence 
other  than  that  resulting  from  a  view 
of  the  premises,  that  jury  separated 
after  retiring,  misconduct  of  jury  pre- 
venting fair  trial,  and  when  verdict  was 
decided  by  lot. 

Montana.  —  Pen.  Code  (1895),  §  2194. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
8273. 


Utah,  —Rev.  Stat.  (1898),  §  4954. 

And  when  made  on  ground  of  mis- 
conduct of  jury,  accident  or  surprise. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
7219. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
7352. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  6966. 

Wyoming.  —  Rev.  Stat.  (1887),  §  3349. 

For  the  formal  parts  of  an  affidavit  in 
a  particular  jurisdiction  see  the  title 
Affidavits,  vol.  i,  p.  548. 

Absence  of  Witness.  —  An  affidavit  in 
support  of  a  motion  for  a  new  trial, 
based  on  the  absence  of  witnesses  to 
prove  an  alibi,  must  show  due  diligence 
to  procure  their  attendance  at  trial  and 
that  some  good  reason  existed  why 
they  were  not  subpoenaed.  Feinberg 
V.  People,  174  111.  609. 

Misconduct  of  Jturors.  —  An  affidavit 
that  some  of  the  jurors  were  seen  pass- 
ing about  the  streets,  without  naming 
them,  is  insufficient.  The  names  of  the 
jurors  should  be  stated,  to  give  the  state 
an  opportunity  to  show  that  no  im- 
proper influences  were  exerted  upon 
them.  Cornelius  v.  State,  12  Ark. 
782. 

An  affidavit  of  defendant  that  he  is 
informed  and  believes  that  one  of  the 
jurors  was  guilty  of  certain  misconduct 
is  not  sufficient.  State  v.  Tucker,  68 
Iowa  50, 

2.  This  affidavit  was  held  to  state  a 
sufficient  ground  for  a  new  trial. 

See,  generally,  supra,  note  i. 
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That  it  was  utterly  impossible  to  present  a  full  and  fair  argument 
of  the  cause  of  defendant  to  the  jury  in  that  time,  there  being  four- 
teen witnesses  examined,  and  the  testimony  being  voluminous  and  all 
circumstantial,  and  that  he  believes  the  case  of  defendant  was  preju- 
diced by  said  rule  of  the  Court,  made  after  the  evidence  was  closed 
to  the  jury. 

Chas.  F.  Lott. 
Subscribed  and  sworn  to  before  me  this  31st  December,  i8J<?. 

M.  H.  Darrach, 
Clerk  District  Court,  Butte  County,  California, 

(jti)  Bias  of  fur  or. ^ 

Form  No.  14476. 
(Precedent  in  McGuffie  v.  State,  17  Ga.  506.)' 
Georgia  —  Floyd  County : 
The  State  \ 

vs.  >•  Indictment  for  murder  in  Floyd  Superior  Court. 

Zepheniah  McGuffie.  ) 

In  open  Court,  May  Term,  i85^  came  Zepheniah  McGuffie,  and 
being  sworn,  says  —  that  he  did  not  know  that  Rufus  R.  Bunce,  one 
of  the  jurors  who  tried  the  above  case  at  this  term  of  the  Court,  had 
formed  and  expressed  his  opinion  against  this  deponent  until  since 
the  trial  and  rendition  of  the  verdict,  and  had  he  so  known,  he  would 
not  have  consented  to  take  him,  the  said  Bimce,  on  the  said  Jury;  and 
says  further  —  that  since  the  trial  aforesaid,  he  has  discovered  evi- 
dence—  new  evidence  —  by  which  he  expects  to  contradict  the  wit- 
ness, Andreiv  J.  Lorring,  who  testified  against  him  —  which  evidence 
is  set  forth  in  the  affidavit  hereto  annexed,  and  was  unknown  to  this 
deponent  until  since  the  said  trial;  and  this  deponent  did  not,  until 
since  the  trial,  know  of  any  evidence  to  contradict  the  said  witness, 
-Andrew  J.  Lorring. 

Z.  McGuffie. 
Sworn  to  before  me  in  open  Court,  June  1st,  i854- 

A.  B.  Ross,  Cl'k  S.  C. 

(r)  Misconduct  of  Court  Officers. 

Form  No.  14477. 
(Precedent  in  Heller  v.  People,  22  Colo.  14.)' 

1.  Requisites  of  Affidavit — Generally. —  fact  before  the  verdict.    Keener  v.  State. 

See,  supra,  note  i,  p.  159.  18  Ga.  194. 

Defendant's  Ignorance  of  Bias. — Affi-  2.  It  was  held  in  this  case  that  the 

davits  in  support  of  a  motion  charging  court  erred  in  refusing  to  grant  a  new 

that    a   juror,    before   the    impaneling  trial  on   account  of  the  expression  of 

of  the  jury,  had  formed  and  expressed  opinion  of  the  juror  set  out  in  the  above 

an  opinion  that  the  prisoner  was  guilty,  affidavit. 

and  at  the  same  time  had  said  he  would  See,  generally,  supra,  note  i. 

hang  him  if  he  were  on  the  jury,  should  For   similar   affidavits   see    Wade    v. 

unequivocally  state  that   the    prisoner  State,  12  Ga.  25. 

.and   his  counsel  were  ignorant  of  the  3.  This  affidavit  was  held  sufficient  as 
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[(^Tiile  of  court  and  cause  as  in  Form  No.  108111.')^ 
State  of  Colorado,        \ 
County  of  Arapcihoe.  \ 

Thomas  Dougan,  being  first  duly  sworn,  on  oath  says,  that  he  was 
a  member  of  the  jury  in  the  above  entitled  cause  at  the  present  term 
of  this  court.  That  after  the  jury  was  sworn  and  impaneled  to  try 
the  issues  in  said  cause,  and  on  several  occasions,  bottles  of  whiskey 
were  brought  into  the  jury  room  and  drank  by  the  jury,  and  on  one 
occasion  every  juror  partook  of  said  whiskey,  that  on  one  occasion  a 
juror  remarked  to  the  colored  bailiff  in  charge  of  said  jury,  "  How 
would  it  do  to  send  down  a  pitcher  or  a  jug  for  whiskey?"  to  which 
said  bailiff  replied,  "That  is  your  own  business,  I  am  supposed  to  be 
dead,  I  am  in  the  back  ground." 

That  said  jury  was  fed  at  Mrs.  Given  s  restaurant  near  the  St. 
James  Hotel,  on  Curtis  street,  during  their  entire  service,  and  fre- 
quently when  so  at  meals  the  jurors  would  separate  and  go  into  the 
bar  opening  out  of  the  dining  room  and  drink  alcoholic  drinks. 

That  on  one  occasion,  when  sitting  at  the  table  and  waiting  for 
dinner,  Mr.  Stone,  the  bailiff  in  charge  of  the  jury,  remarked: 
"Gentlemen,  don't  Zi^y/icr  make  you  sick.  Just  wait  until  he  gets 
started.  He  will  whine  and  cry  around  and  can't  present  a  case.  He 
has  no  ability  as  a  lawyer.  He  reads  in  a  monotone.  That  old  fel- 
low Heller  hdiS  no  case;  that  he  has  been  tried  twice  and  found  guilty. 
Taylor  before  he  gets  through  with  it  will  get  down  and  cry,  and  you 
will  get  sick  of  him.  Just  wait,  when  Ward  gets  up,  he  can  present 
a  case  like  an  attorney,  and  you  can  see  through  it." 

That  the  above  and  like  remarks  were  made  not  only  at  the  table, 
but  privately  by  said  bailiff  to  affiant  when  walking  along  on  the  street. 

That  the  colored  bailiff  on  Saturday  evening  and  on  Sunday  shaved 
the  different  members  of  the  jury  on  Saturday  night  and  Sunday 
morning,  some  in  the  room  and  some  he  would  take  into  the  hall  away 
from  the  rest  of  the  jury  in  doing  so. 

That  said  bailiff  took  said  affiant  to  task  for  his  words  and  opinions 
in  discussing  the  case  in  the  jury  room  and  went  so  far  as  to  tell 
affiant  he  lied  in  his  statements  in  relation  thereto,  and  created  so 
much  disturbance  that  other  jurors  interfered  to  avoid  further  trouble. 

That  the  conduct  of  the  said  bailiff.  Stone,  and  the  said  colored 
bailiff  became  so  notorious  and  offensive  in  making  remarks  and 
statements  and  interfering  with  the  deliberations  of  the  jury,  while 
said  case  was  in  progress,  in  order  to  prejudice  the  minds  of  the  jury, 
in  such  frequency  and  to  such  an  extent  that  affiant  became  disgusted 
and  threatened  to  report  the  matter  to  the  court  in  regard  to  their 
said  conduct.  That  said  colored  bailiff  becoming  aware  of  affiant's 
intention  of  reporting  said  matters  and  things  to  the  court,  interfered 
and  tried  to  raise  a  prejudice  between  the  members  of  the  jury,  and 
-came  to  affiant  and  said,  if  affiant  did  so  he  would  be  sorry  for  it  and 
would  never  do  it  again.  Thompson  Dougan. 

[{Jurat  as  in  Form  No.  SIJ.^Y 

showing  misconduct  on  the  part  of  the        See,  generally,  supra,  note  r,  p.   159. 

oflBcers,  but  not  sufficient  to  show  mis-        1.  The  matter  to  be  supplied  within 

conduct  on  the  part  of  the  jurors.  [  ]  will  not  be  found  in  the  reported  case. 
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Form  No.  14478. 
(Precedent  in  Rickard  v.  State,  74  Ind.  276.)' 
State  of  Indiana 

V. 

William  Rickard. 

\{yenue  as  in  Form  No.  14477.)]^ 

Comes  now  William  Rickard,  and  upon  his  oath,  being  first  duly 
sworn,  says  that  the  jury,  after  having  been  instructed  by  the  court, 
retired  to  deliberate  upon  their  verdict  in  the  above  entitled  cause, 
at  about  six  o'clock  P.  u.  oi  March  23d,  188I,  and  returned  a  verdict 
of  guilty  against  him  at  9  o'clock  A.  m.  March  2Jfih,  1S8I,  having  been 
Sihout  Ji/leen  hours  deliberating  upon  their  verdict;  that  said  jury 
during  said  time  were  in  charge  of  George  Mitchell,  their  sworn  bailiff, 
who  at  all  times  had  access  to  their  room  where  said  jury  was  delib- 
erating, and  who  frequently  passed  in  and  out  thereof;  that  said 
Mitchell  remained  with  said  jury  a  large  portion  of  the  time  while 
they  were  deliberating  and  considering  of  their  verdict  in  said  cause, 
as  aforesaid,  all  of  which  is  true,  as  the  affiant  is  informed  and  verily 
believes. 

William  Rickard. 

Subscribed  and  sworn  to  before  me  this  29th  day  of  March,  \%81. 

Allen  E.  Paige,  Notary  Public. 

(</)  Newly  Discovered  Evidence."^ 

1.  A  new  trial  was  granted  for  the  son  v.  State,  33  Tex.  247.  And  an  affi- 
causes  set  out  in  this  affidavit.  davit  in  support  of  a  motion  for  a  new 

See,  generally,  supra,  note  i,  p.  159.  trial   does   not  show   due   diligence  in 

2.  The  matter  to  be  supplied  within  seeking  to  discover  the  names  and  pro- 
[  ]  will  not  be  found  in  the  reported  cure  the  attendance  of  witnesses,  which 
case.  fails  to  state  the   names  of  the  parties 

3.  Beqtiisites  of  Affidavit — Generally,  of  whom  the  accused  made  inquiries. 
—  See  supra,  note  1,  p.  159.  Howell  v.  People,  178  111.  176. 

Inability  to  Discover  Sooner.  —  An  affi-  When  Defendant  Acquired  Knowledge. 

davit  for  a  new  trial  on  the  ground  of  — An  affidavit  on  the  ground  of  newly 

newly  discovered  evidence  must  show  discovered  evidence  must  state  when  it 

that  the  applicant  could  not  have  ascer-  first   came    to  defendant's  knowledge, 

tained  such  evidence  by  the  exercise  of  State  v.  Tomasitz,  144  Mo.  86. 

reasonable  diligence.    Pleasant  z/.  State,  Must   Set   Out  New   Evidence.  —  An 

13    Ark.  360;  White  v.   State,   17  Ark.  affidavit  for  new  trial  on  the  ground  of 

404;     Moniger   v.    State,    48    Ind.    383;  newly  discovered    evidence    must    set 

Cooper  V.   State,  53  Miss.  393;  State  v.  forth  the  evidence  with  great  particu- 

Ray,  53  Mo.  345;  State  v.  Nickens,  122  larity.     State  v.  Schaefer,  56  Mo.  App. 

Mo.  607.  496;  State   v.    Tomasitz,    144    Mo.    86; 

Diligence.  — The  affidavit  must  state  State  v.  Shanks,  Tappan  (Ohio)  45. 

facts  showing  that  the  defendant  used  Materiality   of  Evidence.  —  The  affi- 

due  diligence  in  attempting  to  procure  davit  must  show  that  the  newly  discov- 

the  evidence  for  the  first  trial.    Runnels  ered  evidence  is  material.     Moniger  z*. 

V.  State,  28  Ark.  121;  Roberts  v.  State,  State,  48  Ind.  383;  Cooper  v.  State,  53 

3  Ga.  310;  O'Dea  v.  State,  57  Ind.   31;  Miss.  393. 

State  v.  Bowman,  45  Iowa  418;  State  v.  Probability  of  Producing  Different  Re- 

Ray,    53   Mo.    345;  Slate  v,   Campbell,  suit.  —  The  affidavit  must  make  it  ap- 

115  Mo.  391;  State  w.  Fischer,   124  Mo.  pear    that    there    is    a    probability   of 

460;  State  V.  Schmidt,  14  Mo.  App.  581;  producing  a  different  result  at  a  new 

Dansby  v.  State,  34  Tex.  392;  David-  trial.     State  v.    Bowman,  45  Iowa  418; 
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aa.  Affidavit  of  Defendant. 

Form  No.  14479. 
(Precedent  in  Widener  v.  State,  54  Ga,  313.)' 

State  of  Georgia  — Miller  County: 

I,  Reuben  Widener^  do  solemnly  swear  that,  since  my  trial  and  con- 
viction at  the  present  October  term  of  Miller  superior  court  for  the 
offense  of  being  a  common  cheat,  I  have  discovered  new  and  material 
evidence,  as  set  forth  in  the  affidavit  of  ^rM/^/- Ca/^,  hereto  attached; 
and  this  deponent  further  swears  that  he  used  all  diligence  in  pro- 
curing evidence  in  his  case  before  trial;  that  he  had  not  remembered 
that  Arthur  Cato  was  present  at  the  time  the  offense  is  charged  to 
have  been  committed  until  one  of  the  witnesses  for  the  state  (  William 
Cook)  testified  to  the  fact;  that  it  was  then  too  late  for  him  to  pro- 
cure his  testimony,  the  said  Arthur  Cato  having  immediately  after 
said  transaction  removed  \.o  Baker  county;  nor  did  this  deponent 
know  what  said  Cato  would  testify  to,  but  only  knowing  that  he  was 
present  from  the  testimony  of  said  Cook,  he  at  once  dispatched  a 
messenger  for  him,  and  hence  has  come  to  the  knowledge  of  what  he 
would  testify  to  since  his  trial  and  conviction. 

Reuben  Widener. 

Sworn  to  and  subscribed  before  me,  October  16,  i87^. 

William  B.  Daniel,  ordinary. 

bb.  Affidavit  of  Witness. 

Form  No.  14480. 

(Precedent  in  Widener  v.  State,  54  Ga.  313. )• 

State  of  Georgia  —  Miller  County: 

I,  Arthur  Cato,  do  solemnly  swear  that  I  was  present  at  the  ginning 
and  packing  of  a  bale  of  cotton  belonging  to  Reuben  Widener,  at 
Cook's  gin,  some  time  in  October,  \%13.  When  they  commenced  to 
pack  said  laale  of  cotton,  Willis  Cook  told  Reuben  Widener  to  put  some 
water  on  it  to  make  it  pack  better,  and  went  and  brought  a  bucket 
of  water.  Reuben  Widener  took  a  shuck  and  wet  it  in  a  bucket  of 
water  and  sprinkled  it  one  time  over  the  cotton.  He  then  stopped 
and  sat  down  and  said  he  could  not  put  water  in  his  cotton,  and  then 
went  off  to  where  they  were  ginning,  Willis  Cook  theh  took 
the  bucket  of  water  and  said  he  could  wet  the  cotton,  and  poured  the 
bucket  of  water  over  the  cotton.  Willis  Cook  then  went  and  brought 
another  bucket  of  water.  By  this  time  Reuben  Widener  came  back 
and  saw  what  Willis  Cook  had  done,  and  was  going  to  do,  and  he  told 
him  to  quit  or  he  would  ruin  his  cotton,  and  he  would  not  have  him 
to  put  water  on  his  cotton  for  the  whole  bale.      Willis  Cook  then 

Cooper  V   State,  53  Miss.  393;  State  v.  proved.      State  v.   Tomasitz,    144   Mo. 

Ray,  53  Mo.  345;  State  v.  Campbell,  115  86. 

Mo.  391.  1.  On     these     affidavits     the     court 

Names  of  New   Witnesses.  —  An  affi-  granted  a  new  trial  in  spite  of  the  fact 

davit  on  the  ground  of  newly  discov-  that  the  diligence  of  defendant  was  not 

ered    evidence    must    give    the   name  very  apparent. 

of   the    witness    by    whom    it   can    be  See,  generally,  supra,  note  3,  p.  162. 
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threw  some  of  the  water  he  had  in  the  bucket  over  the  cotton,  and 
set  the  bucket  down  with  the  balance  of  the  water  in  it.  I  lived 
about  three  hundred  yards  from  Cook's  gin  house.  The  night  after 
Reuben  Wideners  cotton  was  packed  it  rained  at  my  house.  The 
next  morning  I  went  to  the  gin  house  and  helped  to  load  the  wagon 
with  Reuben  IVidene/s  bale  of  cotton.  It  lay  out  all  night  on  the  side, 
and  was  wet  from  the  rain  on  the  side  that  was  up.  Soon  after  this 
transaction  I  removed  to  ^^-^^r  county.  I  never  communicated  any 
of  these  facts  to  Reuben  Wtdener,  or  to  his  attorneys,  If.  C.  Sheffield 
and  E.  E.  Kennon,  until  after  the  trial  of  said  Reuben  Wtdener,  and  he 
ivas  found  guilty. 

Arthur  Cato. 
Sworn  to  and  subscribed  before  me,  October  15,  iS74.. 

William  B.  Daniel,  ordinary. 

Form  No.  i  4  4  8  i . 

(Precedent  in  State  v.  Moberly,  121  Mo.  611.)' 
State  of  Missouri 

V. 

Luther  Moberly. 
State  of  Missouri,        ) 

r   SS 

County  of  Buchanan.  \ 

On  this  day  personally  appeared  Dena  Elliott,  to  me  personally 
known,  who,  being  by  me  first  duly  sworn  upon  his  oath,  deposes 
and  says:  That  he  is  one  of  the  two  persons  who  planned  to  shoot 
Emmett  C.  Wells  at  Rushville,  Missouri,  on  the  night  of  April  2]/.,  iS91, 
and  that  said  Wells  was  shot  pursuant  to  said  plans;  that  he  was  shot 
with  an  old  musket,  and  the  ammunition  with  which  the  musket  was 
loaded  was  purchased  from  the  Ackhurst  Eberly  Arms  Company  in  St. 
Joseph,  Missouri,  on  the  seventeenth  day  of  April,  iS91.  The  shot 
used  were  number  6's  and  the  wad  that  held  them  down  was  a  piece 
of  the  paper  sack  in  which  the  powder  was  wrapped  when  purchased. 

Affiant  states  that  he  never,  at  any  time,  counseled  with  Luther 
Moberly  or  Joseph  Howard  about  said  intended  shooting  prior  to  the 
time  it  was  done.  Nor  did  his  associates  who  fired  the  shot  counsel 
with  them  at  any  time  about  the  shooting;  that  they  were  not  in  any 
way  connected  with  said  shooting,  either  before,  at  the  time,  or  after 
it  was  done.  Affiant  states  that  but  two  persons  knew  of  said  intended 
shooting;  that  but  those  two  were  in  any  way  connected  with  it,  and 
that  neither  of  said  two  were  Luther  Moberly  or  Joseph  Howard,  but 
were  this  affiant  and  another  party,  whose  name  he  will  not  mention 
at  this  time. 

Affiant  states  that  he  never,  at  any  time,  had  a  conversation  with 
Luther  Moberly  on  the  evening  said  Wells  was  shot,  nor  did  he  see 
him  but  once  that  evening,  and  he  was  in  front  of  the  postoffice  just 
as  affiant  arrived  in  Rushville  with  one  Morris  Jones;  that  he  merely 
spoke  to  Moberly  and  had  no  further  conversation  with  him;  that  he 
never  saw  Harvard  that  evening  but  once,  and  that  was  when  he  saw 

1.  A  new  trial  was  granted  on  this  See,  generally,  supra,  note  3,  p. 
showing.  162. 
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him  in  Etnmett  C.  Wells'  store,  it  was  then  just  8:25  P.  m.  Howard 
looked  like  he  was  looking  for  someone;  that  they  simply  spoke  to 
each  other  and  had  no  further  conversation  that  affiant  now  remem- 
bers of.  Affiant  states  that  he  did  not  have  a  conversation  with 
Moberly  and  Howard  in  the  street  in  front  of  E.  C.  Well's  store  or  at 
any  other  place  prior  to  the  shooting,  nor  did  he  see  them  at  any 
place,  except  as  above  stated. 

Affiant  further  states  that  he  was  engaged  to  be  married  in  Septem- 
ber, \2)91\  that  he  is  a  minor,  and  that  E.  C.  Wells  then  was,  and  still 
is,  his  guardian;  that  in  the  month  oi  July,  i891,  long  after  he  had 
been  arrested  for  the  shooting  of  said  E.  C.  Wells,  and  after  the 
first  trial  of  Luther  Moberly,  who  was  charged  with  said  shooting,  he 
went  to  his  guardian,  E.  C.  Wells,  and  asked  that  he  be  allowed  to 
marry  in  September;  that  Wells  said  to  him:  "  You  know  the  condi- 
tion you  are  in,  and  it  will  be  impossible  for  you  to  get  a  license  to 
marry,  but  if  you  will  come  to  my  store  to-morrow  {Sunday^  I  will 
tell  ybu  the  conditions  on  which  I  will  get  you  the  license." 

Affiant  states  that  he  went  to  the  store  of  said  Wells  on  the  follow- 
ing day  (6'««^<:zy);  said  ^(f//^  was  waiting  him  there;  that  said  Wells 
took  him  in  the  store  and  closed  the  door  and  locked  it;  that  they 
went  to  the  back  part  of  the  store;  that  said^.  C.  Wells  then  told  him 
that  he  was  very  anxious  to  secure  the  conviction  of  Luther  Moberly, 
and  that  if  he  (this  affiant)  would  make  a  confession  and  state  that 
said  Luther  Moberly  fired  the  shot,  and  if  affiant  would  so  testify  at 
the  next  trial  of  Moberly,  the  said  Wells  would  pay  affiant  the  sum 
of  one  hundred  (^$100)  dollars,  in  cash,  and  would  see  that  he  (affiant) 
got  free  by  paying  a  fine  of  o/ie  hundred  (^100)  dollars,  and  that  said 
Wells  would  see  that  this  affiant  secured  the  license  to  be  mar- 
ried. Affiant  states  that  he  agreed  to  this  proposition,  and  made  a 
confession  in  which  he  implicated  Moberly  in  said  shooting;  that 
after  he  made  the  confession  the  said  Wells  paid  him  the  sum  of 
seventy-five  ($75)  dollars  out  of  the  one  hundred  {^100)  dollars  he  agreed 
to  pay,  and  then  he  refused  to  allow  affiant  to  be  married  as  agreed 
upon.  Affiant  states  that  the  said  E.  C.  Wells  has  continually  been 
after  him  to  testify  against  Moberly  and  that  he  has  brought  great  and 
undue  influence  to  bear  upon  this  affiant  and  to  induce  him  so 
to  do. 

Affiant  states  that  he  makes  this  statement  of  his  own  free  will  and 
accord,  and  because  a  man  has  been  convicted  of  a  crime  he  never 
committed  and  of  which  he  could  have  known  nothing. 

Signed  this  fifth  day  of  July,  iS92. 

Dena  Elliott, 

Subscribed  and  sworn  to  before  me  \)!\\%  fifth  day  oi  July,  i892. 

(seal)  William  E.  Stringfellow^  Not.  Pub. 

Commission  expires  Aug.  20,  i895. 

State  of  Missouri ) 

against  >- 

Luther  Moberly.  \ 

Dena  Elliott  bemg  duly  sworn  upon  his  oath,  says  that  if  a  new  trial 
of  the  above  entitled  cause  be  granted  he  will  appear  at  said  trial  and 
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testify  to  the  facts  set  out  in  his  affidavits  filed  herein  in  support  of 
the  motion  for  a  new  trial. 

Dena  Elliott. 
Subscribed  and  sworn  to  before  me  this  ninth  day  of  July,  i892. 

S.  D.  Cowan,  Clk. 
By  C.  M.  Thompson,  D.  C. 

(<")  Separation  of  Jury. 

Form  No.  14482. 
(Precedent  in  Monroe  v.  State,  5  Ga.  128.)' 
Georgia,  Lee  County.  — 

Personally  came  before  me  William  G.  Heald,  who,  being  duly 
sworn,  deposes  and  says  that  he  was  one  of  the  bailiffs  having  charge 
of  the  jury  who  tried  the  case  of  The  State  vs.  Edward  V.  Monroe,  on 
Saturday  night  last;  that  the  jury  retired  after  the  cause  had  been 
given  them  in  charge  by  the  Court,  to  a  private  room  in  Starkiville, 
which  had  t^vo  doors,  one  in  front  and  the  other  opposite  behind,  no 
shutter  to  the  front  door,  the  back  door  could  be  seen  from  the  front 
door,  by  any  person  standing  in  the  street  in  front  of  the  house,  that 
when  it  was  getting  to  be  dark,  deponent  proposed  to  go  after  candles, 
did  it,  leaving  bailiff  Levining  in  'charge  of  the  jury  while  he  would 
be  gone,  and  remarking  in  presence  of  the  jury,  that  they  knew  that 
the  Judge  had  strictly  forbade  them  to  speak  to  anybody  —  when  depo- 
nent returned,  some  of  the  body  told  him  that  some  of  the  body  were 
out  and  he  had  better  bring  them  in — deponent  looked  out  of  the 
window  and  saw  two  of  the  jury  out  at  the  end  of  the  house  conversing 
very  low,  so  that  deponent  could  not  tell  what  they  were  talking 
about;  saw  that  one  of  them  was  captain  Blake,  and  said  to  him,  cap- 
tain you  had  better  come  in  the  house  —  said  he  would  presently  or 
something  to  that  amount  —  in  a  few  moments  they  both  came  in  — 
this  was  about  the  time  deponent  had  lighted  a  candle.  Deponent 
walked  backward  and  forwards  before  the  front  door,  and  some  of  the 
jury  called  for  water  —  deponent  went  in  the  room  and  handed  out 
the  bucket  to  the  other  bailiff  to  go  and  get  some  —  the  other  bailiff 
said  to  deponent  "  there  must  be  somebody  talking  behind  the 
house."  Deponent  then  went  to  the  back  room  and  saw  two  of  the 
jurors  coming  in.  Blake  was  one  of  these  jurors,  and  when  he  came 
in,  another  juror  remarked  that  he  wanted  to  go  out  and  consult 
with  him  too.  They  walked  out  at  the  back  door  and  soon  returned, 
but  while  out  they  were  out  of  the  view  of  this  deponent.  Deponent 
then  went  out  of  the  back  door  himself,  and  took  a  position  behind  a 
china  tree  to  watch  and  see  if  anybody  was  about.  No  body  came 
about  during  the  minute  or  two  he  staid  there  —  walked  round  the 
house  and  went  back  to  the  gate,  opposite  the  front  door  —  sent 
Levining  to  order  somebody  off  once  or  twice  —  that  in  consequence 
of  deponent's  meeting  with  delay  in  being  able  to  procure  a  candle- 
stick and  a  candle  of  Philip  Monroe,  there  being  such  a  crowd  there, 

1.  In  this  case,  it  being  made  to  ap-     that  the  jury  had  improperly  separated, 
pear  from  this  and  the  other  affidavits     a  new  trial  was  ordered, 
which  are  set  out  in  the  reported  case         See,  generally,  j?</ra,  note  i,  p.  159. 
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he  must  have  been  absent  from  the  jury  room  after  the  light,  some 
smart  length  of  time,  but  deponent  cannot  say  how  long;  and  during 
his  absence  the  jury  was  under  the  care  of  Bailiff  Levining,  and  cannot 
say  what  transpired  during  his  absence. 

Sworn  to  and  subscribed  in  open  Court,  this  29th  May,  iS^B. 

William  Grigg  Jleald. 

George  C.  Ticknor,  Clerk. 

(/)   Verdict  Not  Determined  Fairly}- 

Form  No.  14483. 

(Precedent  in  McCane  v.  State,  33  Tex.  Crim.  477.)''' 
The  State  of  Texas  ) 

V.  ^  No.  8176. 

James  McCane.     ) 

Now  come  W.  N.  Kidd,  J.  S.  Dunlay,  Geo.  E.  Dickey,  Louis  Kosse, 
E.  A.  Campbell,  Joe  Peschka,  H.  H.  Kuhlman,  and  A.  E.  Schaeffer,  who 
on  oath  say:  That  they,  and  each  of  them,  were  jurors  at  the  trial  of 
the  above  numbered  and  entitled  cause,  and  while  they  have  returned 
a  verdict  finding  the  defendant  guilty  of  manslaughter,  they  do  not 
believe  [nor  did  they  believe  at  the  time  of  returning  said  verdict] 
that  the  defendant,  under  the  evidence  adduced  before  them,  was 
guilty  of  any  offense;  that  all  of  the  above  jurors  except  A.  E.  Schaef- 
fer vot&6.  a  number  of  times  for  not  guilty,  and  it  appearing  that  the 
jury  would  not  be  able  to  agree,  and  the  said  jurors  being  tired  and 
worn  out,  and  some  of  them  sick,  and  fearing  that  they  would  have 
to  be  confined  in  the  jury  room  during  another  night,  as  a  compro- 
mise, and  in  order  that  they  might  go  to  their  homes,  did  agree  to 
the  verdict  of  "guilty  of  manslaughter,"  and  placed  the  punishment 
at  two  years;  and  the  above  jurors  state  to  the  court  that  their  ver- 
dict was  rendered  without  due  reflection,  and  they  feel  that  it  is  an 
injustice  to  the  defendant;  and  they  pray  the  court  to  grant  the 
defendant  a  new  trial. 

J.  S.  D unlay, 
Louis  Kosse, 
E.  A.  Campbell, 
WHIN.  Kidd, 
Hy.  H.  Kuhlman, 
Geo.  E.  Dickey, 
J.  C.  Peschka. 
I  sign  the  above,  excepting  that  portion  included  in  the  brackets. 

A.  E.  Schaeffer. 
Sworn  to  before  me  this  the  18th  day  of  April,  a.  d.  i89^. 

Ingham  S.  Roberts, 
Notary  Public  in  and  for  Harris  County. 

1.  Requisites  of  Affidavit— 6^^n^ra//^. —  although  directly  averred,  must  be  pre- 

See,  supra,  note  i,  p.  159.  sumed  to  be  made  on  information  and 

Source  of  Information. — An  affidavit  belief,  and  hence  is   insufficient  jf  the 

made  by  one  convicted  of  crime  in  sup-  source   of  affiant's  information   is   not 

port  of  his  motion  for  a  new  trial,  that  shown.    Bonardo  v.  People,  182  111.  411. 

the  verdict  was  arrived  at  by  chance,  2.  It  was  held  that  the  facts  presented 
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(2)  Brief  of  Evidence. 

Form  No.  14484.* 

The  State     )  Murder. 
against       y  Fulton  Superior  Court, 
Richard  Roe.  )  Fall  Term,  18P4. 

Brief  of  Evidence. 
Samuel  Shorty  sworn  as  a  witness  for  the  state,  testified  as  follows, 
to  wit:  (JFere  set  out  brief  of  witness's  evidence). 

Leonard  A.  Ford,  sworn  as  a  witness  for  the  defendant,  testified  as 
follows,  to  wit:  (^Here  set  out  brief  of  witness's  evidence). 

It  is  agreed  that  the  above  and  foregoing  is  a  correct  brief  of  the 
evidence  introduced  at  the  trial  of  the  above  cause. 

Daniel  Webster,  Solicitor-general. 
Jeremiah  Mason,  Attorney  for  Defendant. 
The  foregoing  brief  is  hereby  approved  {concluding  as  in  Form  No. 
1US2). 

e.  Opder  Granting  New  Trial. 

Form  No.  14485. 
(Precedent  in  Lesslie  v.  State,  18  Ohio  St.  391.) 

[The  State  of  Ohio 

against 

Joseph  Lesslie^ 

This  cause  came  on  to  be  heard,  on  the  motion  of  defendant  for  a 
new  trial,  and  the  evidence  for  and  against  the  same,  and  was  argued 
by  counsel;  on  consideration  whereof,  the  court  do  order  that  the 
same  is  hereby  sustained,  and  said  verdict  is  hereby  set  aside  and  a 
new  trial  granted. 


II.   NEW  TRIAL  AS  OF  RlGHT.3 


in  this  affidavit  made  an  extreme  case 
of  exception  to  the  general  rule  that 
courts  will  not  tolerate  affidavits  of 
jurors  to  impeach  their  verdict,  and  that 
in  this  case  the  court  having  permitted 
the  filing  of  the  affidavits  should  have 
set  aside  the  verdict  and  imposed  a  fine 
for  contempt  upon  the  jurors  making 
the  same. 

See,  generally,  supra,  note  i,  p.  167. 

1.  Georgia.  —  The  brief  of  evidence 
required  in  motions  for  new  trial  shall 
be  a  condensed  and  succinct  brief  of 
the  material  portions  of  the  oral  testi- 
mony, including  the  substance  of  all 
material  portions  of  all  documentary 
evidence.  In  all  cases  in  which  the 
testimony  has  been  stenographically 
reported,  it  may  be  reduced  to  narra- 
tive form,  or  the  stenographic  report 
may  be  used  in  whole  or  in  part  in 
making  up  the  brief,  but  immaterial 


questions  and  answers  and  parts  thereof 
stricken;  the  intention  being  in  every 
case,  as  far  as  possible,  to  shorten  the 
brief,  and  to  include  therein  only  mate- 
rial portions  of  the  evidence.  3  Code 
(1895),  §  1067. 

See,  generally,  the  notes  to  Form  No. 
14452,  supra. 

2.  The  matter  enclosed  by  [  ]  will  not 
be  found  in  the  reported  case. 

3.  For  statutes  relating  to  new  trial  as 
of  right  in  actions  of  ejectment  see 
as  follows,  to  wit: 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  45,  par.  35. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
1064,  T065. 

Iowa.  —  Code  (1897),  §^  4205,  4206. 

Kansas.  —  Gen.  Stat.  (1897),  c.  96,  ^  6. 

Michigan.  —  Comp.  Laws  (1897),  §§. 
I0981,  10982. 

Minnesota.  —  Stat.  (1894),  §  5845. 
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1.  Application.^ 

Form  No.  14486. 

(Precedent  in  Physio-Medical  College  v.  Wilkinson,  89  Ind.  26.)' 

State  of  Indiana,  Hamilton  County,  ss. : 
William  Wilkinson  et  al.  \ 

vs.  V  No.  Jp5Ul.  ' 

The  Physio-Medical  College  et  al.  ) 
To  the  Honorable  Judge  of  the  Hamilton  Circuit  Court: 

The  defendants  by  Young  and  Wallace,  their  attorneys,  now  make 
application  for  a  new  trial  herein  as  provided  by  statute,  as  a  matter 
of  right.  The  said  defendants  accompany  this  application  by  an 
undertaking  to  pay  all  costs  and  damages,  which  they  ask  may  be 
approved. 

John  Young, 
Wm.  Wallace, 
Attorneys  for  Defendants. 


Nebraska.  —  Com  p.  Stat.  (1899),  § 
6228. 

New  York.  —  Code  Civ.  Proc,  §  1525. 
Oklahoma.  —  Stat.    (1893),    §§    4496, 

4497- 

'    Oregon.  —  Hill's  Anno.  Laws  (1892), 

§329- 

Wisconsin.  —  Stat.  (1898),  §  3092. 

Payment  of  Costs.  —  When  a  party 
against  whom  judgment  has  been  ren- 
dered in  an  action  for  the  recovery  of 
possession  of  real  estate  moves  for  a 
new  trial,  the  costs  must  be  paid 
or  tendered  to  be  paid  before  the  time 
of  making  the  motion,  and  the  court 
cannot  grant  such  new  trial  conditioned 
upon  subsequent  payment  of  costs 
within  a  time  stated.  Montgomery  v. 
Hays,  44  Ind.  433.  See  also  statutes 
cited  supra,  this  note. 

Number  of  Trials  Limited.  —  The  num- 
ber of  new  trials  as  of  right  is  gen- 
erally limited  by  statute,  and  a  motion 
for  a  new  trial  in  ejectment  beyond  the 
limited  number  is  governed  by  the 
same  rules  which  govern  applications 
for  new  trial  in  other  actions,  and  there- 
fore a  motion  for  such  second  new 
trial  should  be  made  upon  written 
grounds  filed  at  the  time  of  making 
the  motion.  Clayton  v.  School  Dist. 
No.  I,  20  Kan.  256. 

1.  Beqoisites  of  Application  —  In  Writ- 
ing. —  In  the  earlier  cases  it  was  held 
that  the  application  must  be  in  writing. 
Crews  V.  Ross,  44  Ind.  481;  Marsh  v. 
Elliott,  51  Ind.  547.  But  in  Physio- 
Medical  College  V.  Wilkinson,  89  Ind. 
23  {overruling  Crews   v.    Ross,  44  Ind. 


481)  it  was  held  that  a  new  trial  as  of 
right  may  be  applied  for  either  orally 
or  in  writing,  although  the  court  said 
that  the  better  practice  would  be  to  put 
such  motions  in  writing. 

See  also  Stout  v.  Duncan,  87  Ind. 
383;  Heberd  v.  Wines,  105  Ind.  237. 

The  pleadings  in  the  original  case  need 
not  be  set  out  in  the  application.  It  is 
enough  if  a  judgment  appear  to  be 
such  a  one  as  the  statute  contemplates. 
Shuman  v.  Gavin,  15  Ind.  93. 

Time  when  Judgment  Rendered.  —  The 
application  need  not  definitely  show 
the  time  of  the  rendition  of  the  judg- 
ment, although  made  after  the  term  at 
which  the  judgment  was  rendered. 
Heberd  v.  Wines,  105  Ind.  237  {disap- 
proving Crews  V.  Ross,  44  Ind.  481). 

That  a  proper  bond  or  undertaking  has 
been  filed  need  not  be  shown  in  the 
application.     Heberd  z/.  Wines,  105  Ind. 

237- 

That  One  Trial  has  Not  been  Granted. 
—  It  is  not  necessary  for  a  party  seeking 
a  new  trial  without  cause  to  show  in 
his  application  that  one  new  trial  has 
not  already  been  granted  under  the 
statute.  If  such  new  trial  has  been 
granted,  it  is  a  matter  of  defense  to  the 
application.  Shuman  v.  Gavin,  15 
Ind.  93. 

2.  In  this  case  the  lower  court  over- 
ruled the  motion  for  new  trial,  but  this 
judgment  was  reversed  by  the  supreme 
court  with  instructions  to  the  court  be- 
low to  sustain  the  motion  and  grant  a 
new  trial. 

See,  generally,  supra,  note  i. 
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2.  Undertaking. 

Form  No.  14487 .' 

(  Title  of  court  and  cause  as  in  Form  No.  5915.') 
We  undertake  \.):\3X  the.  plaintiff  \n  the  above  entitled  cause  shall 
pay  all  costs  and  damages  which  shall  be    recovered   aganst   him 
therein. 

John  Doe. 
Samuel  Short. 
Approved  by  me,  this  tenth  day  of  May,  igOO. 

John  Hancock,  Judge  (or  Clerk) 

Posey  Circuit  Court. 

8.  Notice  of  Granting  New  Trial. 

Form  No.  14488.^ 

{Title  of  court  and  cause  as  in  Fortn  No.  5915.) 
To  Hie  hard  Hoe,  defendant  in  the  above  entitled  cause: 

You  are  hereby  notified  that  the.  plaintiff ,  on  the  tenth  day  oi  May, 
igOO,  in  the  Posey  Circuit  Court,  was  granted  by  the  court  a  new  trial 
of  said  cause,  as  of  right. 

fohn  Doe,  Plaintiff. 

Dated  this  tenth  day  of  Ju7ie,  igOO. 

1.  Indiana.  —  Horner's  Stat.  (1896),  2.  Indiana.  —  Horner's  Stat.  (1896), 
§1064.  See  also  the  statutes  cited  JM/ra,  §  1065.  See  also  the  list  of  statutes 
note  3,  p.  168.  cited  supra,  note  3,  p.  168. 
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^ee  the  titles  COMPLAINTS,  vol.4,  Form  No.  5954;  GUARDIAN 
AD  LITEM,  vol.  8,  p.  1024. 


NIGHTWALKERS. 

See  the  title  DISORDERLY  CONDUCT  AND  PERSONS,  vol.  6, 

P-  925- 


NIL  DEBET. 

See  the  title  DEBT,  vol.  6,  p.  98. 


NIL    DIGIT. 


See  the  titles  DISCONTINUANCE,  DISMISSAL  AND  NON- 
SUIT, vol.  6,  p.  852;  JUDGMENTS  AND  DECREES, 
vol.  10,  Form  No.  12040  et  seq. 


NOLLE   PROSEQUL 

By  Thomas  E.  O'Brien. 

I.  NOLLE  PROSEQUI,  172. 

1.  Motion,  175. 

2.  Order,  175. 

II.  DISMISSAL  UNDER  STATUTE,  176. 
1.   Motion  to  Dismiss,  176. 
a.   Order,  177. 

a.  Granting  Motion  to  Dismiss,  177. 

b.  Re/using  Motion  to  Dismiss,  177. 
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CROSS-REFERENCES. 

For  Forms  relating  to  Dismissal  of  Civil  Actions^  see  the  title  DIS- 
CONTINUANCE, DISMISSAL  AND  NONSUIT,  vol. 
6,  p.  852. 

For  Forms  relating  to  Dismissal  of  Indictments  and  Informations  at 
the  Instance  of  the  Defendant,  see  the  title  DEMURRERS,  vol. 
6,  p.  294. 

For  Form  of  Order  for  New  Indictment  After  Dismissal,  see  the  title 
INDICTMENTS,  vol.  9,  Form  No.  10795. 

I.  NOLLE  PROSEQULi 


1.  Definition.  —  Nolle  prosequi  is  an 
entry  made  on  the  record  by  which  the 
prosecutor  or  plaintiff  declares  that  he 
will  proceed  no  further.  Bouv.  L. 
Diet.  (1897),  p.  503. 

A  voluntary  dismissal  of  a  criminal 
proceeding  against  a  defendant  by  the 
prosecuting  attorney  is  equivalent  to  a 
nolle  prosequi.  State  v.  Woulfe,  58 
Ind.  17. 

Who  may  Enter —  Generally.  —  A  nolle 
prosequi  may  be  entered  by  the  officer 
prosecuting  for  the  state.  Reynolds  v. 
State,  3  Ga.  53;  State  v.  Pierre,  38  La. 
Ann.  91;  Com.  71.  Wallace,  108  Mass. 
12;  Com.  V.  Wheeler,  2  Mass.  172; 
State  V.  Mathews,  98  Mo.  125;  State  v. 
Smith,  49  N.  H.  155;  State  v.  Hickling, 
45  N.  J.  L.  152;  Apgar  v.  Woolston,  43 
N.  J.  L.  57;  State  v.  Graham,  41  N.  J. 
L.  15;  People  z/.  McLeod,  i  Hill  (N.  Y.) 
377;  People  v.  Harris,  i  Edm.  Sel.  Cas. 
(N.  Y.)  453;  People  v.  Kurminsky,  (Su- 
preme (Jt.  Crim.  T.)  23  Misc.  (N.  Y.) 
504;  Moulton  V.  Beecher,  (Supreme  Ct. 
Gen.  T.)  i  Abb.  N.  Cas.  (N.  Y.)  193; 
State  V.  Buchanan,  i  Ired.  L.  (23  N. 
Car.)  59;  State  v.  Thompson,  3  Hawks 
(10  N.  Car.)  613. 

Attorney-General.  —  At  common  law 
the  attorney-general  alone  had  the 
pov^er  to  enter  a  nolle  prosequi.  State 
V.  Hickling,  45  N.  J.  L.  152;  Apgar  v. 
Woolston,  43  N.J.  L.  57;  State  v.  Gra- 
ham, 41  N.  J.  L.  15;  People  v.  McLeod, 
I  Hill  (N.  Y.)  377;  People  v.  Harris,  i 
Edm.  Sel.  Cas.  (N.  Y.)  453;  People  v. 
Kurminsky  (Supreme  Ct.  Crim.  T.)  23 
Misc.  (N.  Y.)504;  Moulton  v.  Beecher, 
(Supreme  Ct.  Gen.  T.)  i  Abb.  N.  Cas. 
(N.  Y.)  193. 

But  in  actual  practice  the  district  at- 
torney usually  entered  a  nolle  prosequi. 
People  V.  Kurminsky,  (Supreme  Ct. 
Crim.  T.)  23  Misc.  (N.  Y.)  504. 

District  Attorney. — Under  statute  a 


nolle  prosequi  may  be  entered  by  the 
district  attorney  with  the  consent  of 
the  court.  People  v.  Kurminsky,  (Su- 
preme Ct.  Crim.  T.)  23  Misc.  (N.  Y.) 
504;  Moulton  V.  Beecher,  (Supreme  Ct. 
Gen.  T.)  i  Abb.  N.  Cas.  (N.  Y.)  193; 
People  V.  Harris,  i  Edm.  Sel.  Cas.  (N. 
Y.)  453- 

Private  Prosecutor. —  A  private  prose- 
cutor has  no  right  to  withdraw  a 
prosecution  without  the  consent  of  the 
prosecuting  attorney.  Com.  v.  Du- 
lany,  i  Cranch  (C.  C.)  82. 

Bight  Discretionary  with  Attorney- 
General.  —  The  right  to  enter  a  nolle 
prosequi  was  exercised  by  the  attorney- 
general  at  his  discretion.  Com.  v. 
Tuck,  20  Pick.  (Mass.)  356;  Com.  v. 
Wheeler,  2  Mass.  172;  People  v.  Ben- 
nett, 49  N.  Y.  137;  People  v.  Harris,  i 
Edm.  Sel.  Cas.  (N.  Y.)  453;  People 
V.  Kurminsky,  (Supreme  Ct.  Crim.  T.) 
23  Misc.  (N.  Y.)  504;  State  v.  Bu- 
chanan, I  Ired.  L.  (23  N.  Car.)  59;  State 
V.  Thompson,  3  Hawks  (10  N.  Car.)  613. 
And  the  court  cannot  compel  the 
attorney-general  to  enter  a  nolle  prose- 
qui. State  V.  Mathews,  98  Mo.  125; 
People  V.  Bennett,  49  N.  Y.  137;  Moul- 
ton V.  Beecher,  (Supreme  Ct.  Gen.  T.) 
I  Abb.  N.  Cas.  (N.  Y.)  193. 

In  Com.  V.  Tuck,  20  Pick.  (Mass.) 
356,  the  court  said:  "The  power  to 
enter  a  nolle  prosequi  is  held  by  the 
attorney-general  virtute  officii.  He 
exerts  it  upon  his  official  responsibility. 
The  Court  has  no  right  to  interfere 
with  its  exercise.  They  can  only  judge 
of  the  effect  of  the  act  when  done,  and 
of  the  legal  consequences  which  may 
follow  from  it.  They  will  take  care 
that  it  shall  not  operate  to  the  preju- 
dice of  the  defendant's  rights." 

In  People  v.  Bennett,  49  N.  Y.  137, 
it  is  said,  "  The  court  has  no  power  to 
nolle  prosequi  an  indictment  except  on 
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motion  of  the  district  attorney,  and  the 
necessity  of  procuring  the  consent  of 
the  court  is  of  comparatively  recent 
statutory  regulation.  This  restriction 
applies  to  district  attorneys  only,  the 
attorney-general  having  power  to  enter 
a  nolle  prosequi  upon  any  indictment 
without  the  consent  of  the  court." 

No  order  or  judgment  was  required 
when  the  entry  was  made  by  the 
attorney-general.  Moulton  v.  Beecher, 
(Supreme  Ct.  Gen.  T.)  i  Abb.  N.  Cas. 
(N.  Y.)  193;  Reg.  V.  Mitchel,  3  Cox  C. 
C.  93. 

Consent  of  Court. — By  long  established 
practice  an  indictment  could  not  be 
discharged  without  the  consent  of  the 
court.  State  v.  Hickling,  45  N.  J.  L. 
152. 

The  right  of  the  attorney-general  to 
enter  a  nolle  prosequi  is  suspended 
when  the  trial  commences  by  the  jury; 
after  that  the  power  is  to  be  exercised 
only  by  permission  of  the  court.  State 
V.  Roe,  12  Vt.  93. 

In  Georgia,  unless  the  case  be  one 
which  can  be  settled  between  the  par- 
ties, it  must  be  entered  with  the  con- 
sent of  the  court.  Statham  v.  State,  41 
Ga.  507. 

Under  the  act  of  February  26,  1877, 
entitled  "An  act  to  allow  a  nolle  pro- 
sequi to  be  entered  in  criminal  cases 
with  the  consent  of  the  court,"  and 
which  declares  "that  a  nolle  prosequi 
may  be  entered  by  the  solicitor-general 
in  any  criminal  case,  with  the  consent 
of  the  court,  after  an  examination  of 
the  case  in  open  court"  (Acts  1877,  p. 
108;  Code (1882),  §  4649:  3Code(i895), 
§  957),  the  consent  of  the  court  is  con- 
clusive upon  the  validity  of  a  nolle 
prosequi  which  the  court  has  allowed 
the  solicitor-general  to  enter  before 
putting  the  accused  on  trial.  The  lat- 
ter, when  arraigned  upon  a  bill  of 
indictment  subsequently  found  and  re- 
turned by  the  grand  jury  for  the  same 
act  or  offense,  cannot,  by  plea  in  abate- 
ment or  motion  to  quash,  draw  in  ques- 
tion the  rightful  disposition  of  the 
former  bill  of  nol.  pros.  Lascelles  v. 
State,  90  Ga.  347. 

When  may  be  Entered — Generally, — 
There  are  three  periods  of  a  prosecu- 
tion in  which  a  nolle  prosequi  may  be 
entered:  (i)  before  the  jury  is  impan- 
eled; (2)  where  the  case  is  before  the 
jury,  and  (3)  after  verdict.  State  v. 
Moise,  48  La.  Ann.  109;  Com.  v.  Tuck, 
20  Pick.  (Mass.)  356. 

Before  Jury  is  Impaneled.  —  A  nolle 


prosequi  may  be  entered  without  the 
consent  of  the  defendant  at  any  time 
before  the  jury  is  impaneled.  O'Brien 
V.  State,  91  Ala.  25;  State  v.  Moise,  48 
La.  Ann.  109;  State  v.  Smith,  67  Me. 
328;  Com.  V.  Cain,  102  Mass.  487;  Com. 
V.  Tuck,  20  Pick.  (Mass.)  356;  People  v. 
Kuhn,  67  Mich.  463;  Ex  p.  Donaldson, 
44  Mo.  149;  State  v.  Smith,  49  N.  H. 
155;   U.   S.   V.    Stowell,  2  Curt.  (U.  S.) 

153- 

During  progress  of  trial,  a  nolle  pro- 
sequi may  be  entered  with  the  consent 
of  the  defendant.  State  v.  Smith,  49 
N.  H.  155. 

But  where  a  nolle  prosequi  is  entered 
without  the  consent  of  the  defendant 
after  the  case  is  submitted  to  the  jury, 
it  amounts  to  an  acquittal.  Grogan  v. 
State,  44  Ala.  91;  Franklin  v.  State,  85 
Ga.  570;  Jackson  v.  State,  76  Ga.  551; 
Joy  V.  State,  14  Ind.  139;  Com.  v.  Mc- 
Clusky,  151  Mass.  488;  Com.  v.  Hart, 
149  Mass.  7;  Com.  v.  McCormick,  130 
Mass.  61;  Com.  v.  Scott,  121  Mass.  33; 
Com.  V.  Kimball,  7  Gray  (Mass.)  328; 
Baker  v.  State.  12  Ohio  St.  214;  Mount 
V.  State,  14  Ohio  295;  State  v.  \.  S.  S., 
I  Tyler  (Vt.)  178;  U.  S.  v.  Farring,  4 
Cranch  (C.  C.)  465. 

Where,  in  the  absence  of  the  defend- 
ant, on  motion  of  the  district  attorney, 
the  cause  is  taken  from  the  docket,  it 
amounts  to  nolle  prosequi,  and  the  case 
cannot  be  reinstated  without  consent 
of  the  defendant.  Kistler  v.  State,  64 
Ind.  371. 

In  Iowa,  during  the  progress  of  the 
trial,  the  state,  upon  motion  of  the 
prosecuting  attorney,  may  dismiss  as 
to  certain  charges  in  the  indictment 
and  proceed  upon  the  others.  State  v. 
Struble,  71  Iowa  11. 

After  evidence  is  closed,  certain  charges 
in  the  indictment  may  be  dismissed 
and  the  trial  proceed  on  other  charges. 
State  V.  Eno,  8  Minn.  220;  Dunham  v. 
State,  9  Tex.  App.  330. 

After  Verdict.  —  A  nolle  prosequi 
may  be  entered  after  verdict  and  before 
judgment  as  well  as  before  verdict, 
without  the  consent  of  the  defendant, 
either  to  the  whole  indictment,  as  to 
one  count,  or  as  to  part  of  a  count. 
State  V.  Smith,  67  Me.  328;  Jennings  v. 
Com.,  105  Mass.  586;  Com.  v.  Tuck,  20 
Pick.  (Mass.)  356;  Com.  v.  Jenks,  i 
Gray  (Mass.)  490;  State  v.  Smith,  49  N. 
H.  155;  State  V.  Roe,  12  Vt.  93;  U.  S.  v. 
Keen,  i  McLean  (U.  S.)  429. 

There  are  stages  of  a  trial  in  which 
the   right   to    enter  a    nolle   prosequi 
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ceases,  thus;  after  a  verdict  of  man- 
slaughter on  an  indictment  for  murder. 
Com.  V.  Wade,  17  Pick.  (Mass.)  395;  U. 
S.  V.  Shoemaker,  2  McLean  (U.  S.) 
114. 

Upon  appeal  from  the  district  court  to 
the  superior  court  the  district  attorney 
may  enter  a  nolle  prosequi  before  the 
jury  are  impaneled.  Com.  v.  Mc- 
Clusky,  151  Mass.  488. 

Where  new  trial  is  granted,  a  nolle 
prosequi  may  be  entered  as  to  the  in- 
dictment. State  V.  Hart,  33  Kan.  218; 
State  V.  Rust,  31  Kan.  509;  Com.  v. 
Smith,  98  Mass.  10;  U.  S.  v.  Schumann, 
7  Sawy.  (U.  S.)  439.  And  without  the 
consent  of  the  court.  U.  S.  v.  Schu- 
mann, 7  Sawy.  (U.  S.)  439. 

And  the  nolle  prosequi  may  be  en- 
tered before  the  arraignment  of  the 
accused  or  after  issue  is  joined. 
U.  S.    V.   Schumann,    7   Sawy.  (U.   S.) 

439- 

Where  jury  disagrees  and  are  dis- 
charged, a  nolle  prosequi  may  be  en- 
tered as  to  the  indictment.  People  v. 
Pline,  61  Mich.  247;  State  v.  Shirer,  20 
S.  Car.  392. 

To  What  may  be  Entered.  —  Generally. 
—  A  nolle  prosequi  may  be  entered  as 
to  the  whole  indictment  or  to  any  count 
or  counts  thereof.  State  v.  Bean,  77 
Me.  486;  State  v.  Smith,  67  Me.  328; 
Com.  V.  Wallace,  108  Mass.  12;  Jen- 
nings V.  Com.,  105  Mass.  586;  Com.  v. 
Tuck,  20  Pick.  (Mass.)  356;  Com.  v. 
Briggs,  7  Pick.  (Mass.)  177;  U.  S. 
V.  Keen,  i  McLean  (U.  S.)  429. 

To  Part  of  Count.  —  A  nolle  prosequi 
may  be  entered  to  part  of  a  count 
where  it  is  in  itself  separable  from  the 
rest.  State  v.  Bean,  77  Me.  486;  Com. 
V.  Tuck,  20  Pick.  (Mass.)  356. 

To  Matter  of  Aggravation.  —  Nolle 
prosequi  may  be  entered  as  to  mat- 
ter of  aggravation  and  trial  proceed 
on  the  indictment.  Slate  v.  Evans, 
40  La.  Ann.  216;  Jennings  v.  Com.,  105 
Mass.  586. 

Where  the  indictment  charges  a 
former  conviction,  the  nolle  prosequi 
may  be  entered  as  to  the  former  con- 
viction after  conviction  on  the  whole 
indictment.  Com.  v.  Briggs,  7  Pick. 
(Mass.)  177. 

In  Grant  v.  State,  2  Coldw.  (Tenn.) 
216,  it  was  held  that  where  an  indict- 
ment charges  the  defendant  with  as- 
sault with  intent  to  commit  murder, 
and  the  nolle  prosequi  is  entered  by 
the  attorney-general  so  far  as  the  in- 
dictment charges    the   defendant  with 


the  felony,  that  is,  with  the  intent  to- 
commit  the  murder,  the  effect  is  to  dis- 
charge the  defendant  altogether  from 
accusation.  And  such  is  held  to  be 
the  law  in  Brittain  v.  State,  7  Humph. 
(Tenn.)  159. 

But  where  a  defendant  is  charged 
with  assault  with  intent  to  commit  mur- 
der, and  by  agreement  between  de- 
fendant and  the  attorney-general  the 
felony  charged  in  the  indictment  is 
stricken  out  and  the  defendant  pleads 
guilty  to  assault  and  battery,  the  judg- 
ment is  valid.  The  indictment  remains 
as  if  the  jury  had  acquitted  the  defend- 
ant of  the  higher  and  convicted  him  of 
the  lower  offense.  Ferrell  v.  State,  2 
Lea  (Tenn.)  25. 

May  be  Entered  as  to  One  or  More  of 
Several  Defendants.  —  A  nolle  prosequi 
may  be  entered  after  or  before  verdict 
against  one  or  more  of  several  de- 
fendants. State  V.  Woulfe,  58  Ind.  17; 
State  V.  Bean,  77  Me.  486;  Com.  v. 
Tuck,  20  Pick.  (Mass.)  356;  Linsday  v. 
People,  63  N.  Y.  143;  Minor  v.  Me- 
chanics Bank,  i  Pet.  (U.  S.)  46. 

Must  be  Recorded.  —  A  nolle  prosequi 
must  go  on  the  minutes  of  the  court, 
and  must  transpire  with  the  knowl- 
edge and  in  the  presence  of  the  court. 
Statham  v.  State,  41  Ga.  507. 

Statutory  provisions  relating  to  nolle 
prosequi  exist  in  the  following  states, 
to  wit: 

Alabama.  —  Crim.  Code  (1896),  § 
4918. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  § 
2130. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
1662. 

Georgia.— ■2)  Code  (1895),  §§  801,  957. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1673. 

Kentucky.  —  Stat.  (1894),  §§  123,  135, 
1127. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  41,  §  10. 

Massachusetts.  — Pub.  Stat.  (1882),  c. 
214,  §  23. 

Michigan.  —  Comp.  Laws  (1897),  § 
11897. 

A^e7v  Jersey.  —  Gen.    Stat.    (1895),    p. 

"47,  §  HI- 

Ne7v  Mexico.  — Comp.  Laws  (1897),  § 

3423. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5337,  subs,  i;  i^  1275. 

Pennsylvania.  —  Bright.  Pur.  Dig.. 
(1894).  p.  555;  §46. 

Vermont.  —  Stat.  (1894),  §§  1905, 
4531- 
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1.  Motion.^ 

Form  No.  14489.'' 

(  Title  of  court  and  cause  as  in  Form  No.  10692.) 
Comes  now  Andrew  Jackson,  prosecuting  attorney  for  the  county 
of  Posey,  in  the  state  of  Indiana,  and  moves  the  court  to  enter  a  nolle 
prosequi  to  the  indictment  (or  to  the  first  count  in  the  indictment')  in 
the  above  entitled  cause,  for  the  following  reasons,  to  wit:  {Here  set 
out  the  reasons  why  indictment  should  be  noti  prossed)? 

Andrew  Jackson, 
Prosecuting  Attorney  for  Posey  County,  Indiana. 

2.  Order.* 


1.  Precedents.  —  At  common  law,  the 
form  of  nolle  prosequi  was  as  follows: 
"  The  said  Andrew  Jackson,  attorney- 
general,  will  not  further  prosecute  the 
^^xAJohn  Doe  on  behalf  of  our  said 
Lady,  the  Queen,  on  said  indictment, 
therefore  let  all  further  proceedings  be 
altogether  stayed  here  in  court  against 
the  ssXAJohn  Doe  upon  the  indictment 
aforesaid."  Moulton  v.  Beecher,  (Su- 
preme Ct.  Gen.  T.)  i  Abb.  N.  Cas.  (N. 
Y.)  193- 

In  Feighner  v.  Delaney,  21  Ind.  App. 
36,  a  motion  to  enter  a  nolle  prosequi, 
omitting  formal  parts,  was  as  follows: 
"Comes  now  Joseph  N.  Tillett,  prose- 
cuting attorney  for  the  county  of  Mi- 
ami, in  the  State  of  Indiana,  and  moves 
the  court  to  enter  a  nolle  prosequi 
in  the  Above  entitled  cause,  and  shows 
the  court  that  the  said  cause  is  in  this 
court  upon  a  change  of  venue  from 
Grant  county,  that  your  petitioner 
knows  nothing  of  the  facts  of  the  case, 
but  that  the  prosecuting  attorney  of 
Grant  county,  Orlo  L.  Cline,  desires  the 
dismissal  of  the  case,  because,  in  his 
opinion,  the  State  has  not  sufficient 
evidence  to  convict  the  defendant.  The 
letter  of  said  Orlo  L.  Cline  is  attached 
hereto." 

In  New  York,  the  form  under  the 
revised  statutes  was  as  follows:  "  The 
attorney-general  of  the  state  of  New 
York  saith  that  he  will  not  prosecute 
further  on  behalf  of  the  people  against 
the  defendants."  Moulton  v.  Beecher, 
(Supreme  Ct.  Gen.  T.)  i  Abb.  N.  Cas. 
(N.  Y.)  193. 

2.  Indiana.  —  Horner's  Stat.  (1896),  § 

1673- 

See  also,  generally,  supra,  note  I, 
p.  172. 

Motion  must  be  in  writing.  Horner's 
Stat.  (1896),  §  1673. 


3.  Beasons  for  motion  must  be  stated- 
Horner's  Stat.  Ind.  (1896),  §  1673. 

Motion  most  be  read  in  open  court  be- 
fore the  order  is  made,  and  the  mere 
number  of  indictments  against  the 
same  person  shall  not  be  cause  for  non 
pressing  said  indictment.  Horner's 
Stat.  Ind.  (1896),  §  1673. 

4.  Precedent.  —  In  State  v.  Dix,  18 
Ind.  App.  472,  the  entry,  omitting 
formal  parts,  was  as  follows:  "Comes 
now  Charles  D.  Hunt,  prosecuting  at- 
torney, prosecuting  the  pleas  in  behalf 
of  the  state,  and  this  cause  is  stricken 
from  the  docket  with  leave  to  reinstate, 
and  an  attachment  ordered  for  Samuel 
Tincher."  It  was  held  that,  as  it  did 
not  appear  affirmatively  that  the  de- 
fendant was  present  either  in  person  or 
by  attorney  when  the  order  was  en- 
tered, the  entry  amounted  in  fact  to  a 
dismissal,  or  nolle  prosequi. 

In  State  v.  Evans,  40  La.  Ann.  216, 
the  entry,  omitting  formal  parts,  was 
as  follows:  "  The  district  attorney 
formally  abandons  that  part  of  the  in- 
dictment which  charged  the  defendant 
with  lying  in  wait,  and  the  trial  is  to  be 
upon  the  charge  of  shooting  with  the 
intent  to  murder,  while  not  lying  in 
wait.  Defendant,  present  in  open  court, 
waives  arraignment  and  pleads  not 
guilty,  and  asks  for  a  trial  by  a  jury." 
It  was  held  that  the  state  had  a  right  to 
abandon  as  to  the  matter  of  aggrava- 
tion and  proceed  upon  the  indictment. 

In  State  v.  Owen,  70  Mo.  367,  the 
entry,  omitting  formal  parts,  was  as 
follows:  "A  new  indictment  having 
been  filed  herein  at  this  term,  on  ver- 
bal motion  of  the  prosecuting  attorney, 
it  is  ordered  that  a  nolle  prosequi  be 
entered  herein,  and  that  defendant  go 
hence  discharged  thereof  and  recover 
his  costs  in  this  behalf  expended."     It 
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Form  No.  14490.' 

(Precedent  in  Engelke  v.  Chouteau,  98  Mo.  635.) 

\{yenue  and  title  of  court  as  in  Eorm  No.  10703.)^ 
State  of  Missouri 
vs. 
Bernard  If  .  Engelke  and  Edward  P.  Barrett. 

Now,  at  this  day,  comes  the  prosecuting  attorney  and  enters  a 
nolle  prosequi  herein;  it  is  therefore  ordered  by  the  court  that  the 
said  defendants  be  discharged,  and  that  they  go  hence  without  bail. 


II.  DISMISSAL  UNDER  STATUTE.^ 
1.  Motion  to  Dismiss. 

Form  No.  14491.^ 

(^Title  of  court  and  cause  as  in  Eorm  No.  1069S.') 
Andrew  Jackson,   county  attorney  of  said  Harrison  county,  moves 
the  court  to  dismiss  the  above  entitled  criminal  prosecution  for  the 
following  reasons,  to  wit:  {Jlere  state  reasons  for  dismissal^ 

Andrew  Jackson, 
County  Attorney  of  Harrison  County. 


was  held  that  this  entry  was  somewhat 
obscure,  but  sufficiently  plain  to  indi- 
cate what  indictment  was  intended  to 
be  quashed. 

In  Burton  v.  State,   34  Neb.  125,  the 
entry  was  as  follows: 
' '  State  of  Nebraska 


Fred  Stewart. 

October  18,  \%88,  the  following  pro- 
ceedings were  had: 

Now  upon  this  day  this  cause  came 
on  for  hearing,  and  thereupon  came 
the  county  attorney  and  entered  a  nolle 
in  this  cause.  It  is  therefore  ordered 
by  the  court  that  this  cause  be  and  the 
same  hereby  is  dismissed,  and  the  de- 
fendant ordered  to  go  hence  without 
day.  It  is  therefore  considered  by  the 
court  that  the  state  have  judgment 
against  George  W.  Burton,  prosecuting 
witness,  for  the  costs  in  this  action, 
taxed  at  %ijo.62,  and  execution  is 
awarded  therefor." 

This  judgment  was  reversed  upon 
appeal,  the  court  holding  that  the  court 
had  no  authority  to  tax  costs  against 
the  complainant. 

1.  See,  generally,  supra, note  4,  p.  175. 

2.  The  matter  to  be  supplied  within 
[]  will  not  be  found  in  the  reported 
-case. 

3.  Statutory  provisions  relating  to  the 
-dismissal  of  indictments  at  the  instance 


of  the  prosecuting  officer,  and  abolish- 
ing the  common-law  nolle  prosequi, 
exist  in  the  following  states,  to  wit: 

Arizona. — Pen.  Code  (1887),  §  2138 
et  seq. 

California. — Pen.  Code  (1897),  §§ 
1385-1387. 

Idaho.  —  Rev.  Stat.  (1887),  |§  8212  et 
seq.,  8216  et  seq. 

Iowa.  — Code  (1897),  §  5539. 

Montana.  —  Pen.  Code  (1895),  §§ 
2554,  2556. 

Nevada.  —  Gen.  Stat.  (1885),  §§  4465- 
4467. 

New  York. — Cook's  Code  Crim.  Proc. 
(1898),  §§  671-673. 

North  Dakota.  —  Rev.  Codes  (1895), 
§§  S500-8502. 

Oklahoma.  —  Stat.  (1893),  §§  5422- 
5424- 

Oregon.  —  Hills'  Anno.  Laws  (1892), 
§§  1527-1529- 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §^  7653-7655- 

Texas.  —  Code  Crim.  Proc.  (1895), 
arts.  37,  630. 

Utah.  — Rev.  Stat.  (1898),  §§  5068- 
5070. 

IVashington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§  6914-6916. 

4.  Iowa. — Code  (1897),  §  5539. 

See  also  list  of  statutes  cited  supra, 
note  3,  this  page,  and,  generally,  supra, 
note  I,  p.  172. 
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2.  Order. 

a.  Granting  Motion  to  Dismiss. 

Form  No.  14492.' 

(  Title  of  court  and  cause  as  in  Form  No.  10693. ) 

And  now  on  this  day,  to  wit,  this  tenth  day  of  June^  a.  d.  i899,  the 
motion  oi  Andrew  Jackson,  county  attorney,  to  dismiss  the  above 
entitled  criminal  prosecution  for  the  reasons  stated  in  said  motion, 
to  wit:  {^Here  state  reasons  as  in  the  motion)^  coming  on  to  be  heard 
and  said  motion  and  reasons  having  been  heard  and  considered  by 
the  court,  and  it  appearing  to  the  said  court  *  that  the  reasons  stated 
in  said  motion  and  above  set  forth  are  sufficient  to  authorize  and 
warrant  the  dismissal  of  the  above  entitled  prosecution,  it  is  there- 
fore ordered  that  the  above  entitled  criminal  prosecution  be  and  the 
same  is  hereby  dismissed,  and  that  the  above  named  defendant, 
Richard  Roe,  be  discharged,  and  that  he  go  hence  without  date. 

b.  Refusing  Motion  to  Dismiss. 

Form  No.  14493.' 

{Commencing  as  in  Form  No.  lJiJ^2,  and  continuing  down  to  *)  that 
the  reasons  stated  in  said  motion  are  insufficient  to  authorize  the  dis- 
missal of  said  prosecution.  It  is  therefore  ordered  that  the  aforesaid 
motion  be  and  the  same  is  hereby  refused. 

1,  Iowa.  —  Code  (1897).  §  5539.  in    the    order    and  entered  of    record. 
See  also  list  of  statutes  cited  supra,     Iowa  Code  (1897),  §  5539. 

note  3,  p.    176,  and,   generally,    supra.         See  also  list  of  statutes  cited  supra, 
note  I,  p.  172.  note  3,  p.  176. 

2.  Bisasons  for  dismissal  must  be  stated 
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NON  ASSUMPSIT. 

See  the  title  ASSUMPSIT,  vol.  2,  p.  294. 


NON   CEPIT. 

See  the  title  REPLEVIN  AND  CLAIM  AND  DELIVER  V. 


NON   DETINET. 

See  the  title  DETINUE,  vol.  6,  p.  676. 


NON   EST   FACTUM. 

By  Thomas  E.  O'Brien. 

I.  AT  Common  Law,  178. 

1.  In  General,  179, 

a.  In  Covenant,  180. 

b.  In  Debt,  180. 

a.  By  Executor  or  Administrator,  181, 
3.   After  Praying  Oyer,  181. 

a.  Of  Bond  and  Condition,  181. 

b.  Of  an  Indenture,  181. 

II.  Under  statute,  182. 

CROSS-REFERENCES. 

For  Other  Forms  of  Answers  and  Pleas  in  Actions  on  Instruments  Under- 
Seal,  see  the  title  BONDS  AND  UNDERTAKINGS 
{ACTIONS  ON),  vol.  3,  p.  528. 

I.  AT  COMMON  LAW.i 

1,  Nature  of  the  Flea.  —  A  general  of  the  signing  or  execution  of  the  pa- 
plea  of  non  est  factum  is  a  general  and  per,  but  seeking  to  avoid  it  by  reason 
unlimited  denial  that  the  instrument  of  some  special  matter,  such  as  that 
is  the  act  and  deed  of  the  party.  A  it  has  been  altered  or  changed  after  its 
special  plea  is  in  general  an  admission     delivery  and  without  the  maker's  con- 
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1.  In  General. 


sent,  or  was  delivered  as  an  escrow,  etc. 
A  general  plea  includes  every  possible 
special  plea.  A  special  plea  of  tton  est 
factum  limits  the  denial  to  some  special 
matter,  or  rather  it  is  an  averment  of 
some  fact  which  defeats  the  operation 
of  the  paper  as  to  defendant,  and  in 
such  cases  the  burden  of  proof  is  on 
the  defendant.  The  plea  of  non  est  fac- 
tum is  the  proper  plea  where  the  de- 
fendant intends  to  deny  that  he  is  a 
member  of  the  firm  in  whose  name  a 
note  was  executed.  Johl  v.  Fernberger, 
ID  Heisk.  (Tenn.)  37. 

When  Proper  —  Generally.  —  This  plea 
is  proper  where  the  obligation  under 
seal  is  void  ab  initio,  but  where  the  ob- 
ligation is  merely  voidable,  a  special 
plea  setting  forth  the  facts  must  be  en- 
tered. Bottomley  v,  U.  S.,  i  Story 
(U.  S.)  135. 

In  Justice  Court.  — The  plea  must  be 
filed  although  aclion  is  in  a  justice's 
court.  Neely  v.  Chinn,  8  Blackf.  (Ind.) 
84. 

Where  note  is  executed  in  another  state, 
the  plea  must  be  filed.  McDougald  v. 
Rutherford,  30  Ala.  253. 

Execution  of  the  instrument  only  is  de- 
nied by  the  plea:  all  other  allegations 
are  admitted.  Utter  z/.  Vance,  7  Blackf. 
(Ind.)  514;  Chambers  v.  Games,  2 
Greene  (Iowa)  320;  People  v.  Rowland, 
5  Barb.  (N.  Y.)  449;  Cooper  v.  Watson, 
10  Wend.  (N.  Y.)^02;  Legg  v.  Robin- 
son, 7  Wend.  (N.  Y.)  194;  Barney  v. 
Keith,  6  Wend.  (N.  Y.)  555;  McNeish  v. 
Stewart,  7  Cow.  (N.  Y.)  474;  Goulding 
V.  Hewitt,  2  Hill  (N,  Y.)  644;  Kane  v. 
Sanger,  14  Johns.  (N.  Y.)  89;  Gardner 
V.  Gardner,  10  Johns.  (N.  Y.)  47;  Gran- 
ger V.  Granger,  6  Ohio  35;  Courcier  v. 
Graham,  i  Ohio  330;  Chit.  PI.  (i6th 
Am.  ed.)  629. 

What  may  be  Shown  Under  the  Plea.  — 
Alteration  of  instrument  after  execution. 
Dale  V.  Roosevelt,  9  Cow.  (N.  Y.)  307; 
Cock  V.  Coxwell,  2  C.  M.  &  R.  291. 

Coverture  may  be  shown  under  the 
plea.  Dale  v.  Roosevelt,  9 Cow.  (N.  Y.) 
307;  Freer  v.  Walker,  i  Bailey  L.  (S. 
Car.)  184. 

Drunkenness  of  defendant,  if  that 
drunkenness  was  procured  by  the  plain- 
tiff, may  be  shown.  Dale  v.  Roosevelt, 
9  Cow.  (N.  Y.)  307. 

Lunacy  of  defendant  may  be  shown. 
Dale  V.  Roosevelt,  9  Cow.  (N.  Y.)  307. 

That  deed  was  delivered  as  an  escrow  on 
a  condition    to   be  performed  may  be 


shown.     Dale  v.  Roosevelt,  9  Cow.  (N. 
Y.)  307. 

That  different  instrument  was  substi- 
tuted \nstQa.d.  of  the  one  defendant  sup- 
posed he  had  executed  may  be  shown. 
Dale  V.  Roosevelt,  9  Cow.  (N.  Y.)  307. 

Variance  may  be  taken  advantage  of 
under  this  plea.  Tempany  v.  Burnand, 
4  Campb.  20. 

Fraud  or  misrepresentation,  however, 
cannot  be  shown  under  the  plea,  but 
must  be  specially  pleaded.  Chambers 
V.  Games,  2  Greene  (Iowa)  320;  Cock 
V.  Coxwell,  2  C.  M.  &  R.  291. 

Illegality  of  consideration  cannot  be 
shown  under  the  plea.  Chambers  v. 
Games,  2  Greene  (Iowa)  320;  Harmer 
V.  Rowe,  2  Stark.  35.  But  see  Dale  v. 
Roosevelt,  9  Cow.  (N.  Y.)  307,  holding 
that  any  matter  showing  that  the  con- 
sideration is  illegal  by  common  law  or 
statute  may  be  given  in  evidence  under 
the  plea,  and  distinguishing  between 
illegality  of  the  consideration  and  want 
or  failure  of  consideration. 

Notice  of  special  matter  of  defense  may 
be  given  with  the  plea,  it  being  a  plea 
of  the  general  issue  so  as  to  permit  of 
the  filing  of  such  notice.  Hebberd  v. 
Delaplaine,  3  Hill  (N.  Y.)  187;  Granger 
V.  Granger,  6  Ohio  35;  Lawrence  v. 
Dole,  II  Vt.  549. 

Precedents —  Generally.  —  In  Commis- 
sioner in  Equity  v.  McWhorter,  2  Mc- 
Mull.  L.  (S.  Car.)  254,  the  plea,  omitting 
formal  parts,  was  as  follows:  "  And  the 
said  defendant  saith  that  the  within 
supposed  written  obligatory  is  not  the 
act  and  deed  of  the  said  defendant,  and 
of  this  he  puts  himself  on  the  country, 
and  so  forth.  Bellinger  ^  Wimbish,  De- 
fendant's Att's." 

In  Johl  V.  Fernberger,  10  Heisk. 
(Tenn.)  37,  the  plea,  omitting  formal 
parts,  was  as  follows:  "  The  defendant 
for  plea  says  that  the  note  upon  which 
the  plaintiff's  action  is  founded  was  not 
executed  by  him  or  by  any  one  author- 
ized to  bind  him  in  the  premises."  It 
was  held  that  this  plea  was  sufficient. 

Under  section  1922  of  the  Compiled 
Laws  of  New  Mexico,  a  plea  alleging 
that  defendant  "did  not  execute"  and 
that  it  "did  not  authorize  any  person 
to  execute  the  said  promissory  note  for 
it  or  in  its  behalf,"  is  sufficient  when 
made  under  oath.  Oak  Grove,  etc.. 
Cattle  Co.  V.  Foster,  7  N.  Mex.  650. 

That  "the  defendant  answering  the 
petition  of  plaintiff  says  that  he  denies 
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(2  Chit.  PI. 
In  the  Kings  Bench. 


a.  In  Covenant. 
Form  No.  14494.' 

(3d.  Am.  from  2d.  Lond.  ed.)  544.) 


Trin.  Term,  51  Geo.  III. 
Richard  Roe  ) 

ats.  V    - 

yohn  Doe.     ) 

And  the  said  Richard  Roe.,  by  Oliver  Ellsworth,  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  etc.,  and  says  that  the  said 
indenture  (or  articles  of  agreement  or  deed  poll')  is  not  his  deed. 

And  of  this,  he,  the  said  Richard  Roe,  puts  himself  upon  the 
country,  etc. 

b.  In  Debt. 

Form  No.  14495.^ 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  508.) 
(^Title  of  court  and  cause  as  in  Form  No.  IJfJfOJf..') 
And  the  sddd  Richard  Roe,  by  Oliver  Ellsworth,  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  etc.,  and  says  that  said 


that  he  ever  signed  or  executed  a 
promissory  note  of  the  tenor  set  forth 
in  the  petition  of  the  plaintiff,  or  author- 
ized any  one  so  to  do  for  him  or  in  his 
name,"  is  not  sufficient.  Douglass  v. 
Matheny,  35  Iowa  112. 

Where  answer  alleges  that  "  said 
promissory  note  sued  on  by  plaintiff  in 
this  action  is  non  est  factum  as  to  de- 
fendant, it  not  being  a  legal  promissory 
note  against  defendant  in  this  action," 
it  is  but  a  conclusion  of  law  and  is  not 
sufficient  as  a  plea  of  non  est  factum. 
Templeton  v.  Sharp,  (Ky.  1888)  9  S.  W. 
Rep.  507. 

By  Executrix.  —  In  Stanton  v.  Burge, 
34  Ga.  435,  a  plea  filed  by  an  executrix, 
omitting  the  formal  parts,  was  as  fol- 
lows: "And  now  at  this  term  of  the 
Court  comes  the  defendant,  and  by 
leave  of  the  Court  amends  her  plea, 
and  for  amendment  saith  that  the  note, 
the  foundation  of  this  suit,  is  not  the 
act  and  deed  of  her  testator,  the  said 
Thomas  Burge,  deceased;  that,  to  the 
best  of  her  knowledge  and  belief,  the  said 
Thomas  Burge  did  not  sign  the  same,  or 
authorize  any  other  person  to  do  so  for 
him.  And  of  this,  defendant  puts  her- 
self upon  the  country. 

fohnf.  Floyd,  Deft's  Atty. 

In  open  Court  personally  came  D.  S. 
Burge,  executrix  of  Thomas  Burge,  de- 
ceased, and  on  oath  saith  that  the  fore- 
going plea  of  non  est  factum  is  true  to 
the  best  of  her  knowledge  and  belief. 
D.  S.  Burge. 


Sworn  to  and  subscribed  before  me, 
this  20th  March,  i86(5. 

Filed  in  office  20th  March,  1866. 

A.  K.  Richardson,  Clk." 

It  was  held  that  this  plea  was  properly 
filed  by  the  representative.  The  objec- 
tion being  made  that  the  affidavit  was  not 
attested,  the  court  held  that  it  appeared 
that  the  affidavit  was  made  in  open 
court,  and  that  the  party  was  either 
sworn  by  the  judge  or  by  the  clerk,  or 
some  one  else  by  Jjis  authority,  and 
that  it  was  sufficient. 

Statutory  Precedents.  —  In  Florida  and 
Maryland,  the  form  of  the  plea  is  "  that 
the  alleged  deed  is  not  his  deed."  Fla. 
Rev.  Stat.  (1892),  §  1075,  subs.  3;  Md. 
Pub.  Gen.  Laws  (18S8),  art.  75,  §  23, 
subs.  42. 

Other  statutory  forms  are  set  out  in 
Ala.  Civ.  Code  (1896),  §3353,  No.  33; 
Tenn.  Code  (1896),  §  4661. 

1.  Strictly  speaking,  there  is  no  gen- 
eral issue  in  covenant,  though  non  est 
factum  has  sometimes  been  regarded  in 
that  light;  so  much  so  that  a  notice  of 
special  matter  was  allowed  to  accom- 
pany it  even  before  this  practice  was 
sanctioned  by  the  statute;  and  when 
in  the  case  of  covenant  the  defend- 
ant pleaded  orally  the  general  issue 
the  plea  amounted  to  no7t  est  factum. 
Hebberd  v.  Delaplaine,  3  Hill  (N.  Y.) 
187.     And  see  Chit.  PI.  (i6th  Am.  ed.) 

633- 

2.  Chit.  PI.  (i6th  Am.  ed.)  629. 
See  also,  supra,  note  1,  p.  178. 
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supposed  writing  obligatory  (or  indenture  or  articles  of  agreement, 
according  to  the  fact)  is  not  his  deed,  and  of  this  he  puts  himself 
upon  the  country,  etc. 

2.  By  Executor  or  Administrator. 

Form  No.  14496.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  508.) 

(^Title  of  court  and  cause  as  in  Fortn  No.  IJf.l^dJ^..') 

And  the  sdixd  Richard  Roe,  executor  (ov  administrator')  as  aforesaid, 
by  Oliver  Ellsworth,  his  attorney,  comes  and  defends  the  wrong  and 
injury,  when,  etc.,  and  says  that  the  said  supposed  writing  obligatory 
(jov  indenture  or  articles  of  agreement,  a.ccord\x\g  to  the  fact)  is  not  the 
deed  of  the  said  William  West,  deceased,  and  of  this  he  puts  himself 
upon  the  country,  etc. 

3.  After  Praying*  Oyer, 
a.  Of  Bond  and  Condition. 
Form  No.  14497.^ 
(2  Chit.  PI.  (3d.  Am.  from  2d  Lond.  ed.)  508.) 
(^Title  of  court  and  cause  as  in  Form  No.  UfJ^If..) 
And  the  said  Richard  Roe,  by  Oliver  Ellsworth,  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  etc.,  and  craves  oyer  of  the 
said  supposed  writing  obligatory  in  the  said  declaration  mentioned, 
and  it  is  read  to  him,^  etc.     He  also  craves  oyer  of  the  condition* 
of  the  said  supposed  writing  obligatory  and  it  is  read  to  him  in  these 
words,  Whereas,  etc.,  (^Here  set  out  the  condition  with  the  recitals,  if  any, 
verdatim),^  which  being  read  and  heard,  the  sa.id  Richard  Roe  says 
that  the  supposed  writing  obligatory  is  not  his  deed,  and  of  this  he 
puts  himself  upon  the  country,  etc. 

b.  Of  an  Indenture. 
Form  No.  14498.' 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  509.) 
(^Title  of  court  and  cause  as  in  Form  No.  IJfJfBJf..) 

1.  See,  generally,  supra,  note  i,  p.  178.     prayer,  for  it  is  sufficient  to  pray  oyer 

2.  It  is  not  usual  to  plead  non  est  of  the  condition  only.  Jevens  v.  Har- 
factum    setting   out    the   condition   on     ridge,  i  Saund.  g  a,  note  i. 

oyer  unless  where  the  defendant  pleads  4.  Oyer  must  be  demanded  of  the  condi- 

double.     2  Chit.  PI.  (3d   Am.    from   2d  tion   to    entitle     the    defendant    to    it. 

Lond.  ed.)  508,  note  k.  Cabul  v.  Vaughan,  i  Saund.  289,  note  2. 

8.  Though  it  is  usual  in  practice  not  6.  The  whole  condition  of  deed  must 

to  set  forth  the  bond,  but  to  say,  "and  be  set  forth  upon  oyer,  and  if  there  be 

it   is   read  to  him,"  and  then  to  pray  any  misrecital  the  plaintiff  may  either 

oyer  of  the  condition  and  set  it  forth  in  sign  judgment   as  for  want  of   a  plea 

h<Bc  verba,  yet  it  is  said  that  regularly  or  he  may,  by  his  replication,  pray  that 

the  bond  ought  to  be  entered  at  large,  as  the  deed  maybe  enrolled  and  procure 

well  as  the  condition,  but  if  no  use  is  it  to  be  enrolled  and  demur.     Jevens  t/. 

intended    to  be   made  of   the  bond  in  Harridge,  r  Saund.  9  /',  note  (i);  Wal- 

pleading,  there  is  no  occasion  to  prav  lace  v.  Cumberland,  4  T.  R.  370. 

oyer  of  it  at  all  or  to  enter  any  such  6.  This   mode    of    pleading    non   est 
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And  the  said  Richard  Roe,  by  Oliver  Ellsworth,  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  etc.,  and  craves  oyer  of  the 
said  supposed  indenture  in  the  said  declaration  mentioned  and  it  is 
read  to  him  in  these  words  {^Here  set  out  the  indenture  verbatitri),  which 
being  read  and  heard,  the  said  Richard  Roe  says  that  the  said  sup- 
posed indenture  is  not  his  deed,  and  of  this  he  puts  himself  upon  the 
country,  etc. 

II.  UNDER  STATUTE.! 


Form  No.  14499.^ 

/  Petition  in  Bibb  Superior  Court, 


John  Doe 

And  now  comes  the  defendant,  Richard  Roe,  and  for  answer  to  the 
petition  of  the  above  named  plaintiff  says  that  the  promissory  note 
mentioned  in  plaintiff's  petition  is  not  the  act  and  deed  of  defendant, 
and  that  defendant  did  not  execute  the  same  nor  authorize  any  per- 
son to  do  so  for  him. 

Jeremiah  Mason,  Defendant's  Attorney. 


factum  is  customary  only  where  the 
defendant  also  pleads  a  special  plea, 
and  it  may  be  necessary  for  the  de- 
fendant to  avail  himself  of  the  non- 
performance by  the  plaintiff  of  some 
condition  precedent  as  a  ground  of  de- 
fense. 2  Chit.  PI.  (3d  Am.  from  2d 
Lond.  ed.)  509,  note  /. 

And  see  supra.  Form  No.  14497,  and 
notes  thereto. 

1.  Statutory  provisions  relating  to  the 
plea  of  non  est  factum  exist  in  the  fol- 
lowing states,  to  wit: 

Alabama.  —  Civ.  Code  (1896),  §§  1801, 
1802,  3296. 

Arizona.  —  Rev.  Stat.  (1887),  §§  735, 
1418. 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  10,  §§  23,  24,  29,  31. 

Florida.  — Key.  Stat.  (1892),  §§  lo6i, 
1075. 

Georgia.  —  2  Code  (1895),  §§  3701, 
3705,  4128,  5066,  5092,  5660. 

Maryland.— Vnb.  Gen.  Laws  (i888), 
art.  75,  §  II. 

Tennessee.  —  Code   (1896),    §§   4630, 

4632,  5556,  5557,  5559- 

Texas.  —  Rev.  Stat.  (1895),  arts.  1265, 
1604. 

Virginia.  —Code  (1887),  §  3278. 

IVest  Virginia.  —  Code  (1891),  c.  125, 
§§  20,  29. 

Verification  —  Generally.  —  In  modern 
practice,  the  plea  of  non  est  factum  must 
be  verified.  Martin  v.  Dortch,  i  Stew. 
(Ala.)  479;  Anderson  v.  Sloan,  i  Colo. 
484;  Fowler  v.  Gate  City  Nat.  Bank,  88 
Ga.  29;  Martin  v.  Lamb,  77  Ga.  252;  Par- 
melee  V.  Williams,  72  Ga.  42;  Neely  v. 


Chinn,  8  Blackf.  (Ind.)  84;  Ferrand  v. 
Walker,  5  Blackf.  (Ind.)  424:  Barber 
V.  Summers,  5  Blackf.  (Ind.)  339;  Cham- 
bers V.  Games,  2  Greene  (Iowa)  320; 
Snowden  v.  McDaniel,  7  Mo.  313. 

And  see  also  list  of  statutes  cited 
supra,  this  note. 

In  Justice  Court.  —  The  plea  must  be 
verified,  though  it  be  filed  in  a  jus- 
tice's court.  Neely  v.  Chinn, 8  Blackf. 
(Ind.)  84. 

Must  be  Positive.  —  The  affidavit  to 
the  plea  must  be  positive,  and  where 
made  by  defendant  "  to  the  best  of  his 
knowledge  and  belief,"  it  is  not  suf- 
ficient.    Martin  v.  Lamb,  77  Ga.  252. 

Must  be  made  by  defendant,  as  a  gen- 
eral rule,  and  not  by  an  agent.  Fowler 
V.  Gate  City  Nat.  Bank,  88  Ga.  29. 

Administrator  must  verify  \>\ea.  in  an 
action  on  a  specialty  alleged  to  have 
been  made  by  his  intestate.  Martin  v. 
Dortch,  I   Stew.  (Ala.) 479. 

The  affidavit  accompanying  the  plea 
must  follow  the  plea  in  so  far  as  it 
denies  the  execution  of  the  instrument. 
Anderson  v,  Sloan,  i  Colo.  484. 

The  plea,  although  not  verified  by 
affidavit,  is  a  good  plea  to  an  action  on 
a  sealed  instrument.  The  omission  of 
the  affidavit  merely  relieves  the  plaintiff 
from  the  necessity  of  proving  the  exe- 
cution of  the  instrument.  All  other 
advantages  of  which  the  party  can  avail 
himself  under  the  plea  are  still  open  to 
him.    Snowden  v.  McDaniel,  7M0.  313. 

2.  Georgia. — 2  Code  (1895),  §§  3701, 
3705,  4128,  5092. 

And  see  zXso supra,  note  i,  this  page. 
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Georgia^  Bibb  county. 

You,  Richard  Roe^  swear  (or  affirm,  as  the  case  may  be)  that  the 
foregoing  defense  is  true,  so  help  you  God. 

Richard  Roe}- 
Sworn  to  and   subscribed  before  me  this  tenth  day  of  February, 
iB99. 

Norton  Porter,  Notary  Public. 


1.  Yerification. —  The  defendant  must 
make  affidavit  of  the  truth  of  his  plea 
at  the  time  of  filing  the  same.  2  Ga. 
Code  (1895).  §§  5066,  5660.  See  also 
supra,  note  i,  p.  182. 


Form  of  Verification,  —  The  form  of 
affidavit  to  defenses  in  actions  founded 
on  unconditional  contracts  in  writing 
shall  be  as  set  out  in  the  text.  2  Ga. 
Code  (1895),  g  5655. 
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See  the  titles  EXECUTIONS  AGAINST  PERSONS,  vol.  7,  p.  953- 
SERVICE  OE  WRITS  AND  PAPERS. 


NON  JOINDER. 

See     the     titles    ABATEMENT,    PLEAS    IN,    vol.     i,    p.     21; 
DEMURRERS,  vol.  6,  p.  294. 


NON   OBSTANTE   VEREDICTO. 

See  the  title  JUDGMENTS  AND  DECREES,  vol.  10,  p.  645. 


NON   PROSEQUITUR. 

See  the    title  DISCONTINUANCE,  DISMISSAL  AND  NON- 
SUIT, vol.  6,  p.  852. 


NONSUIT. 


See  the  title  DISCONTINUANCE,  DISMISSAL  AND  NON- 
SUIT, vol.  6,  p.  852. 


NON   TENURE. 

Seethe  title  ABATEMENT,  PLEAS  IN,  vol.  i,  Eorm  No.  130. 


NOTES. 


See  the  title  BILLS  AND  NOTES,  vol.  3,  p.  260. 
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NOTES   OF  ISSUE. 

By  Thomas  E.  O'Brien. 

I.  IN  GENERAL,  185. 
II.  ON  MOTION,  189. 

1.  In  General^  189. 

2.  At  Chambers,  190. 

3.  On  Appeal,  190. 
III.  ON  APPEAL,  191. 

I.  IN  GENERAL.! 


1.  Statutory  provisions  or  rules  of  court 
relating  to  the  filing  with  the  clerk  of 
court  of  a  note  of  issue  exist  in  the  fol- 
lowing jurisdictions: 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  55,  §  3;  Supreme  Ct.  Com. 
L.  Rules,  No.  34. 

Michigan.  —  Comp.  Laws  (1897),  § 
10221;  Cir.  Ct.  Rules  (1896),  No.  16; 
Ch.  Ct.  Rules  (1896),  No.  15. 

Minnesota.  —  Stat.  (1894),  §§  1377, 
subs.  3,  4861,  5362. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
2685,  subs.  112. 

New  York.  —  Code  Civ.  Proc,  §§ 
977.  3307.  subs.  4;  Hun's  Ct.  Rules 
(1896),  Nos.  39,  40,  41. 

North  Dakota. — Laws  (1899),  c.  114. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  ^  5034- 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  4970. 

Wisconsin.  — Sx.2i\..  (1898),  §  2845. 

Necessity  for  Filing  —  Generally.  — 
The  note  of  issue  should  be  filed 
as  often  as  the  issue  is  changed,  in 
order  to  comply  with  the  code.  Gra- 
ham V.  Stirling  Ins.  Co.,  (C.  PI.  Spec. 
T.)  19  Civ.  Proc.  (N.  Y.)  452.  See  also 
list  of  statutes  cited  supra,  this  note. 

Where  an  attorney  waits  until  the 
last  day  but  one  before  sending  his 
note  of  issue  to  the  clerk,  and  he  is 
then  prevented  from  sending  his  note 
in  time  for  the  calendar,  he  cannot 
thereafter  put  the  case  on  the  calendar. 
Wilkin  7'.  Pearce,  (Ct.  App.)  4  How. 
Pr.  (N.  Y.)  26. 

In  New  Jersey,  the  rule  that  a  copy  of 


every  notice  of  argument  and  the  date 
of  the  issue  or  the  motion  to  be  argued 
shall  be  filed  with  the  clerk  two  days 
at  least  before  the  term  at  which  the 
same  is  to  be  argued,  is  for  the  con- 
venience of  the  clerk,  and  it  is  a  mat- 
ter with  which  the  adverse  counsel 
have  nothing  to  do,  provided  they  have 
notice  of  argument  and  the  cause  oc- 
cupies its  proper  place  upon  the  paper. 
Kennedy  v.  Kennedy,  18  N.  J.  L.  51. 

Where  amended  pleadings  are  filed,  a 
new  note  of  issue  is  necessary.  Has- 
kin  V.  Murray,  29  N.  Y.  App.  Div.  370; 
Leonard  v.  Faber,  (Supreme  Ct.  App. 
Div.)  28  Civ.  Proc.  (N.  Y.)  18;  Gair  v. 
Birmingham,  (N.  Y.  Super.  Ct.  Spec. 
T.)  20  Civ.  Proc.  (N.  Y.)  233;  Coler  v. 
Lamb,  19  N.  Y.  App.  Div.  236;  Romaine 
V.  Bowdoin,  70  Hun  (N.  Y.)  366;  Os- 
trander  v.  Conkey,  20  Hun  (N.  Y.)  421; 
Levey  v.  Tribune  Assoc,  (Supreme  Ct. 
Tr.  T.)  22  Misc.  (N.  Y.)  245;  Wright  v. 
Zimmerman,  (Supreme  Ct.  Tr.  T.)  21 
Misc.  (N.  Y.)  407;  Yates  v.  McAdam, 
(Supreme  Ct.  Tr.  T.)  18  Misc.  (N.  Y.) 
295;  Fisher  v.  Gunn,  (N.  Y.  Super.  Ct. 
Spec.  T.)  12  Misc.  (N.  Y.)  207;  Black 
V.  Continental  Nat.  Bank,  (Supreme 
Ct.)  2  Abb.  N.  Cas.  (N.  Y.)  332. 

But  where  an  amended  complaint  is 
allowed,  the  court  may,  in  its  discretion, 
dispense  with  a  new  note  of  issue. 
Myers  v.  Metropolitan  El.  R.  Co.,  16 
Daly(N.Y.)4io;iQCiv,  Proc.  (N.Y.) 448. 

And  where  additional  pleadings  are 
filed  the  court  has  power  to  change  the 
date  of  the  filing  of  the  note  of  issue 
instead     of     requiring     a    new    note. 
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Form  No.  14500.' 

In  the  Supreme  Court  of  the  District  of  Columbia^  the  twentieth  day 
oi  March,  i899.^ 


Honeywell  z:   Shaffer,  (N.   Y.  City  Ct. 
Gen.  T.)  18  Civ.  Proc.  (N.  Y.)  336. 

Wkerea  supplemental  complaint  is  filed, 
a  new  note  of  issue  is  not  required. 
Lovatt  V.  Walson,  35  Hun  (N.  Y.)  553. 

In  Fisher  v.  Gunn,  (N.  Y.  Super.  Ct. 
Spec.  T.)  12  Misc.  (N.  Y.)  207,  the  court 
said,  "  the  distinction  between  a  supple- 
mental and  an  amended  pleading  is 
that  the  latter  takes  the  place  of  the 
original  while  the  former  does  not. 
When  an  amended  complaint  is  served 
it  supersedes  the  original  for  the 
purposes  of  the  issues  in  the  action; 
the  supplemental  complaint,  however, 
never  takes  the  place  of  the  original, 
and  the  issues  joined  under  the  original 
pleading  remain  as  the  issues  to  be 
tried  in  the  action,  and  indeed,  as  a 
general  rule  a  supplemental  complaint 
does  not  state  a  cause  of  action." 

Where  a  supplemental  complaint  is 
allowed  by  the  court,  with  directions 
that  defendant  answer  within  twenty 
days,  and  that  no  new  notice  of  trial 
shall  be  necessary,  and  that  the  action 
shall  retain  its  original  date  of  issue 
and  number  on  the  calendar,  no  new 
note  of  issue  is  required.  Myers  v. 
Metropolitan  El.  R.  Co.,  (C.  PI.  Gen. 
T.)  19  Civ.  Proc.  (N.  Y.)  448. 

Where  Cause  is  Continued.  — Where  a 
case  is  regularly  noticed  for  trial  and 
note  of  issue  filed  under  N.  Y.  Code 
Civ.  Proc,  §  977,  it  is  not  necessary  to 
serve  a  new  notice  of  trial  or  file  a  new 
note  of  issue  for  the  succeeding  trial, 
but  the  action  must  remain  on  the  cal- 
endar until  it  is  disposed  of.  Marden 
V.  Marden,  (Supreme  Ct.  App.  Div.)  27 
Civ.  Proc.  (N.  Y.)  279. 

Who  may  File.  —  An  attorney  who 
has  been  substituted  without  any  order 
of  the  court,  or  an  attorney  who  has 
consented  in  blank  to  the  substitution 
of  another  attorney,  cannot  file  a  note  of 
issue.  Felt  v.  Nichols,  (Supreme  Ct. 
Tr.  T.)  21  Misc.  (N.  Y.)  404. 

See  also,  generally,  list  of  statutes 
•cited  supra,  this  note. 

Time  of  Filing —  Generally.  —  Must  be 
filed  after  the  service  of  the  notice  of 
trial.  Miners.  Galvanotype  Engraving 
-Co.,  (N.  Y.  City  Ct.  Spec.  T.)  30  Misc. 
<N.  Y.)  200. 

See  also  list  of  statutes  cited  supra, 
:this  note. 


Must  be  filed  for  the  same  term  of 
court  for  which  the  notice  of  trial  is 
filed.  Bruxey  v.  Burke,  (Supreme  Ct. 
Tr.  T.)  21  Misc.  (N.  Y.)  564;  Siefke  v. 
Siefke,  (Supreme  Ct.  Tr.  T.)  21  Misc. 
(N.  Y.)  407;  Govving  z/.  Levy,  (Supreme 
Ct.  Gen.  T.)  22  Civ.  Proc.  (N.  Y.)  10; 
Tweedy  v.  United  L.  Ins.  Assoc,  (C. 
PI.  Spec.  T.)  24  Civ.  Proc.  (N.  Y.)  259; 
Pritchard  v.  Nederland  L.  Ins.  Co.,  38 
N.  Y.  App.  Div.  109. 

Filed  Nunc  pro  Tunc.  —  Where  no 
note  of  issue  has  been  filed,  the  court 
may,  in  its  discretion,  allow  such  note 
to  be  filed,  and  have  the  cause  entered 
on  the  calendar.  Clinton  v.  Myers, 
(Supreme  Ct.  Spec.  T.)  43  How.  Pr. 
(N.  Y.)  95. 

But  where  no  note  of  issue  is  filed 
plaintiff  is  not  entitled  to  an  order  «««t: 
pro  tunc,  directing  such  note  to  be  filed. 
National  Carbonating  Co.  v.  Standard 
Aerating  Co.,  (Supreme  Ct.  Spec.  T.) 
47  N.  Y.  Supp.  (N.  Y.)  1016. 

Amending  Date  of  Note.  —  The  court 
may,  in  its  discretion,  correct  the  date 
of  issue  stated  in  the  note.  Honeywell 
V.  Shaffer,  (N.  Y.  City  Ct  Gen.  T.)  18 
Civ.  Proc.  (N.  Y.)  336. 

fiequisites  of  Note  —  Statutory  Pro- 
visions. —  The  statutes  or  rules  of  court 
all  provide  that  the  note  of  issue  must 
state  the  following:  (i)  The  title  of  the 
action;  (2)  The  time  when  the  last 
pleading  was  filed;  and  (3)  The  names 
of  the  attorneys.  See  list  of  statutes 
cited  supra,  this  note. 

Misnomer  of  Parties.  —  Where  the 
note  of  issue  filed  is  entitled  "  facob 
Homberger,"  instead  ol'^^  Frederick  Hom- 
berger"  and  the  case  is  so  entered  upon 
the  calendar  by  the  clerk,  but  there 
was  no  case  pending  between  Jacob 
Homberger  and  the  defendant,  and  the 
defendant  was  not  misled  thereby,  it 
was  held  that  a  motion  to  strike  from 
the  calendar  was  properly  denied. 
Homberger  v.  Brandenberg,  35  Minn. 
401. 

1.  District  of  Columbia. — Com  p.  Stat. 
(1894),  c.  55,  i^  3;  Supreme  Ct.  Com. 
L.  Rules  (1898),  No.  34.  See  also^«/r<2, 
note  I,  p.  185. 

2.  Mtist  be  filed  at  least  ten  days  before 
the  sitting  of  the  court.  Dist.  of  Col. 
Supreme  Ct.  Com.  L.  Rules  (1898), 
No.  34.     See  also  supra,  note  i,  p.  185. 
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14500.  NOTES  OF  ISSUE.  14502. 

John  Doe,  plaintiff,       )  No.  200  at  Law. 
against  >■  Docket  No.  100. 

Richard  Roe,  defendant.  )  Note  of  Issue. 
Attorney  for  "pXalxr^ix^,  Jeretniah  Mason. 
Attorney  for  defendant,  Oliver  Ellsworth. 
Last  pleading  filed  the  tenth  day  oi  February,  iS99. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

Form  No.  14 501.' 

No.  WO. 
District  Court,  Ramsey  County. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
Note  of  Issue. 
Last  pleading  served  April  10, 1 2,99. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 
Oliver  Ellsworth,  Attorney  for  Defendant. 
Will  the  clerk  please  file  this  note  of  issue,  and  enter  the  cause  on 
the  calendar  for  the  May,  a.  d.  \W9,  term  of  this  court. 

Yours,  etc., 
Jeremiah  Mason,  Attorney  for  Plaintiff. 
¥i\ed  April  17,  i899.^ 

Calvin  Clark,  Clerk. 

Form  No.  14502.* 

Supreme  Court,  Suffolk  County. 

Trial  Term. 

John  Doe,  plaintiff,      1  Issue  of  law*  (or  issue  of  fact  to  be  tried 
against  >•      by  a  jury  or  by  the  court  without  ajury').^ 

Richard  Roe,  defendant.  )  Last  pleading  served  January  10,  i899. 

Jeremiah  Mason,  attorney  for  plaintiff,  10  Main  street,  Northport, 
New  York. 

Oliver  Ellsworth,  attorney  for  defendant,  20  Main  street,  North- 
port,  New  York. 

1.  Minnesota.  —  Stat.  (1894),  §  5362.  case  is  not  tried,  in  the  counties  of  New 
See  also,  supra,  note  i,  p.  185.  York,    Kings,    Queens,    Richland,    Al- 

2.  Shall  be  served  at  least  seven  days  bany,  Erie,  Monroe  and  Onondaga,  it 
before  the  term.  Minn.  Stat.  (1894),  §  is  not  necessary  to  file  a  new  note  of 
5362.     See  also  supra,  note  i,  p.  185.  issue  for  a  succeeding  term  and  the  ac- 

8.  New    York.  —  At   any   time   after  tion  must  remain  on  the  calendar  until 

the  joinder  of  issue,  and  at  least  four-  it   is   disposed    of.     N.    Y.    Code   Civ. 

teen  days  before  the  commencement  of  Proc,  §  977.     See    also  supra,  note   i, 

the  trial,  either  party  may  serve  a  no-  p.  185. 

tice   of  trial.     The    party  serving   the        4.  Nattire  of  issae,  whether  of  fact  or 

notice  must  file  with  the  clerk  a  note  of   law,  must   be  stated.     N.  Y.   Code 

of   issue.     The   clerk   must  thereupon  Civ.  Proc,  §  977.     See  also  fw/ra,  note 

enter  the  case  upon   the  calendar  ac-  i,  p.  185. 

•cording  to  the  date  of  issue.     Code  Civ.         6.  Whether  triable  by  jury  or  by  the 

Proc,  §  977.    See  also,  generally,  supra,  court  without  a  jury,  if  an  issue  of  fact, 

note  I,  p.  185.  must  be  stated.     N.Y,  Code  Civ.  Proc, 

If  note  is  filed   for  a  term  at  which  §  977.     See  also  supra,  note  i,  p.  185. 
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Number   of   case   on    previous  calendar,  980  (or  Not  on  previous 
calendar). 

Plaintiff's  (or  Defendanf s)  note. 
To  the  Clerk  of  Suffolk  county: 

Please  place  the  above  issue  on  the  calendar  for  trial  at  a  trial 
term  Of  the  Supreme  Court  of  the  state  of  New  York,  appointed  to 
be  held  in  and  for  the  county  of  Suffolk,  at  the  court-house  in  River- 
head,  in  said  county  of  Suffolk,  on  the  twelfth  day  of  March,  i899. 
Dated  the  twenty-sixth  day  of  February,  iS99.^ 

Jeremiah  Mason,  Attorney  for  Plaintiff, 
P.  O.  and  office  address,  10  Main  street, 

Northport,  Suffolk  county,  New  Vork.^ 

Form  No.  14503.* 

State  of  South  Dakota,  )  In  Circuit  Court, 
County  of  Hughes.  )  Sixth  Judicial  Circuit, 


r  ,     7-v         ,  .  ^-re       1  Note  of  Issue. 
/ohn  Doe,  plamtiff,  ,_„^     .  ..  , 


1  Issue  of  fact  to  be  tried  by  a  jury. 
Richard  %lZdliendant.  \  J^>:^"^i<^hM<^^on   Attorney  for  Plaintiff. 

'  j  Oliver  Ellsworth,  Attorney  for  Defendant. 

To  the  Clerk  of  the  above  named  Court: 

You  will  please  take  notice  that  the  last  pleading  was  served  and 
issue  was  joined  in  the  above  entitled  action  on  the  tejith  day  of 
February,  iS99. 

Dated  at  Pierre,  South  Dakota,  this  seventeenth  day  of  February,  \W9.^ 

Jeremiah  Mason,  Attorney  for  Plaintiff. 
Filed  in  the  office  of  the  clerk  of  the  court  the  eighteenth  day  of 
February,  i899. 

Calvin  Clark,  Clerk. 
Form  No.  14504.' 

No.  200. 
Superior  Court,  King  County,  Washington,  First  Department. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
Note  of  Issue  for  Trial  Docket. 
The  issue  to  be  tried  pursuant  to  this  note  of  issue  is  an  issue  of 
fact.« 

1.  Time  of  Filing.  —  Note  must  be  filed  5.  Washington. —  Ballinger's  Anno, 
at  least  twelve  days  before  the  com-  Codes  &  Stat.  (1897),  §  4970.  See  also 
mencement  of  the  trial.     N.  Y.    Code     supra,  note  i,  p.  185. 

Civ.  Proc,  §  977.     See  also  supra,  note  Note  must  be  served  at  least  three  days 

I,  p.  185.  before  the  day  of  setting  cause  for  trial 

2.  Office  and  Post-office  Address.  —  See  or  before  the  day  set  apart  by  the  court 
Hun's  N.  Y.  Ct.  Rules  (1896),  No.  2.  for  hearing  issues  of  law.     Ballinger's 

3.  South  Dakota.  —  Dak.  Comp.  Laws  Anno.  Codes  &  Stat.  Wash.  (1897), 
(1887),  §  5034.  See  also  supra,  note  i,  §  4970.  See  also  supra,  note  i,  p. 
p.  185.  185. 

4.  Note  shall  be  served  at  least  eight  6.  If  issne  to  be  tried  is  an  issue  of  law, 
days  before  the  court.  Dak.  Comp.  the  note  shall  so  specify.  Ballinger's 
Laws  (1887),  §  5034.  See  also  supra,  Anno.  Codes  &  Stat.  Wash.  (1897),  § 
note  I,  p.  185.  4970.     See  also  supra,  note  i,  p.  185. 
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Nature  of  action :  {stating  satne). 

The  last  pleading  herein  was  served  April  10,  iS99. 

Jeremiah  Mason,  Attorney  for  Plaintiff, 

and 
Oliver  Ellsworth,  Attorney  for  Defendant. 
Jeremiah  Mason,  Attorney  for  Plaintiff. 
Office  address,  10  West  street,  Seattle,   Washington. 

II.  ON  MOTION. 
1.  In  General. 

Form  No.  14505.' 
Supreme  Court,  Suffolk  County. 
Special  Term. 

John  Doe,  plaintiff,       1  J'Zl!?^-  ^^''1'  A^^T/l   aT  ^  v  "  a  ^' 
-^  '•  *^  '       [      10  Main  street,  Northport,  New  York. 

Richard  I^Tdefendant.  !  Oliver  Ellsworth    Attorney  for  Defendant, 
'  J       15  Main  street,  Northport,  New  York. 

Motion  by  plaintiff  (or  defendant)  to  {^Here  set  out  the  nature  of  the 
motion). 

Noticed  on  \.\i&  first  day  of  the  special^  term  of  the  Supreme  Court, 
to  be  held  at  the  court-house  in  Riverhead,  in  the  county  of  Suffolk, 
commencing  on  the  third  day  of  Jtme,  i899  (or  Noticed  iy  an  order  to 
show  cause  returnable  on  the  third  day  of  June,  1899). 
Clerk  of  Suffolk  county: 

Please  place  the  above  issue  on  the  calendar  for  the  special terva.  of 
the  Supreme  Court  to  be  held  at  the  court-house  in  Riverhead,  in  the 
county  of  Suffolk,  on  the  third  dsLj  oi  June,  i899,  for  argument. 

Dated  the  twenty-third  day  of  May,  i899. 

(^Signature  and  address  of  attorney  as  in  Form  No.  I4SO2.) 

Form  No.  14506 .' 

No.  SOO. 
Superior  Court,  King  County,  Washington,  First  Department. 

1.  See,   generally,    supra.   Form   No.  cases,  exceptions,  appeals   from   judg- 

14502,  and  notes  thereto.  ments  sustaining  or  overruling  demur- 

Non-enumerated    motions    include   all  rers,  appeals  from  judgment  or  order 

questions   except    motions   arising  on  granting  or  refusing  a  new  trial  in  an 

special   verdict,  issues    of   law,    cases,  inferior  court,  appeals  by  virtue  of  N. 

exceptions,    appeals    from    judgments  Y.    Code   Civ.    Proc,   §§    1346,    1349, 

sustaining   or    overruling    demurrers,  agreed    cases   submitted  under  N.   Y. 

appeals  from  judgment  or  order  grant-  Code  Civ.  Proc,  §  1279,  appeals  from 

ing  or  refusing  a  new  trial  in  an  in-  final  orders  and  decrees  of  surrogates' 

ferior  court,  appeals  under  N.  Y.  Code  courts,   and    matters   provided   for   by 

Civ.  Proc,  §§  1346,  1349,  agreed  cases  N.  Y.  Code  Civ.  Proc,  §§   2085-2099, 

submitted  under  N.  Y.  Code  Civ.  Proc,  2138.     Hun's   N.  Y.    Ct.    Rules  (1896), 

15  1279,  appeals  from   final  orders  and  No.  38. 

decrees  of  surrogates'  courts,  and  mat-  2.  Non-enumerated  motions  shall  be 

ters  provided    for  by  N.  Y.  Code  Civ.  heard    at    special   term,   except   when 

Proc,  §§  2885-2099,   2138.      Hun's  N.  otherwise  directed  by  law.     Hun's  N. 

Y.  Ct.  Rules  (1896).  No.  38.  Y.  Ct.  Rules  (1896).  No.  38. 

Enomerated  motions  are  motions  aris-  3.  See,  generally,   supra.   Form   No. 

ing  on  special   verdict,  issues  of  law,  14504,  and  notes  thereto. 
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John  Doe^  plaintiff, 

against 

Richard  Roe,  defendant. 

Note  of  Issue  for  Motion  Docket. 

The  issue  to  be  tried  pursuant  to  this  note  of  issue  is  an  issue  of: 

law  raised  by  demurrer  to  answer. 

The  last  pleading  herein  was  served  April  10,  \W9. 

Jeremiah  Mason,  Attorney  for  Plaintiff, 

and 
Oliver  Ellsworth,  Attorney  for  Defendant. 
Jeremiah  Mason,  Attorney  for  Plaintiff, 
Office  address,  10  West  street,  Seattle,  Washington. 

2.  At  Chambers. 

Form  No.  14507.' 

Supreme  Court,  City  and  County  of  New  York. 
T  1.     T\        1   •   *.\K       1  Jeremiah    Mason,  Attorney   for    Plaintiff,. 

-^       f  linst  l      ^°-  ^^  ^^"""^  '^'^^^^  ^'^  ^''^^  ^-  ^- 

»•  I     J  D       A^t^  A     <-    [Oliver  Ellsworth,  Attorney  for  Defendant, 
Rtchard  Roe,  defendant.  J       ^^  ^^  ^.^^.J^  ^^^^^^^  ^^^  y^^,^^  ^  y 

Chambers  Note  of  Issue. 

Motion  for  (stating  nature  of  motion)  noticed  for  the  tenth  day  of 
June,  iS99,  at  eleven  o'clock  A.  m.,  or  as  soon  thereafter  as  counsel 
can  be  heard. 

Dated  Ne7v  York,  May  27,  iS99. 

(Signature  and  address  of  attorney  as  in  Form  No.  lJf502.) 

3.  On  Appeal. 

Form  No.  14508." 
Supreme  Court, 
Appellate  Division,  Secotid  Judicial  Department, 

Appeal  from  an  order  maae  by  the  Hon, 
John  Marshall,  Judge  of  the  Supreme 
Court  of  the  State  of  New  York,  at  a 
special  te.rm.  of  the  Supreme  Court  held  in 
and  for  the  county  of  Suffolk,  at  the  court- 
>■  house  in  Riverhead,  in  the  county  of  Suf- 
folk, on  the  tetith  day  of  April,  i899, 
granting  (or  denying)  motion  for  (Here 
specify  the  nature  of  the  motion). 
Appeal  taken  on  the  tenth  day  of  April, 
iS99. 

Jeremiah  Mason,  attorney  for  plaintiff  and  appellant,  10  Main  street, 
Northport,  New  York. 

1.  See,  generally,  supra.  Form  No.  Appeals  from  orders  heard  as  non- 
14505,  and  notes  thereto.  enumerated    motions    will    be    placed 

2.  See  also,  generally,  supra.  Form  upon  a  separate  calendar  and  called 
No.  14505,  and  notes  thereto.  upon  the  first  day  of  the  term.     N.  Y. 
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John  Doe,   plaintiff   and 

appellant, 

against 

Richard  Roe,    defendant 

and  respondent. 


14508. 


NOTES  OF  ISSUE 


14509. 


Oliver  Ellsworth,  attorney  for  defendant  and  respondent,  15  Main 
street,  JVorthport,  New  York. 

Noticed  for  argument  on  the  first  day  of  the  term  of  the  appellate 
division,  to  be  held  in  and  for  the  second  judicial  department,  at  the 
court-house  in  the  borough  of  Brooklyn,  in  the  city  of  New  York,  in 
said  judicial  department,  commencing  on  the  third  di^Ly  oi  June,  iS99. 
To  the  Clerk  of  the  Appellate  Division,  vS'^^<?«^  Judicial  Department; 

Please  place  the  above  issue  on  the  calendar  for  the  term  of  the 
appellate  division  appointed  to  be  held  in  and  for  the  second  judicial 
department,  at  the  court-house  in  the  borough  of  Brooklyn,  in  the  city 
oi  New  York,  in  said  judicial  department,  commencing  on  the  third 
day  oi  June,  iS99. 

Dated  the  twenty-third  day  of  May,  xS99. 

Jeremiah  Mason,  Attorney  for  Plaintiff  and 
Appellant,  P.  O.  and  office  address,  10  Main  street, 
Northport,  Suffolk  county,  New  York. 


III.  ON  APPEAL. 

Form  No.  14509.' 
Supreme  Court, 
Appellate  Division,  Second  Judicial  Department. 

Appeal   from    judgment   entered    in    the 
Supreme  Court  of  the  State  of  New  York, 
at  a  special  term    thereof  held    in  and 
for  the  county  of  Suffolk,  at  the  court- 
house  in    Riverhead,    in    the   county   of 
>      Suffolk,  on  the  tenth  day  of  April,  i899^ 
on  report  oi  John  If ancock,  Esq.,  referee, 
filed  the  tenth  day  of  March,  iS99  {or 
stating   nature  of  judgment  from  which 
appeal  is  taken,  as  the  case  may  be'). 
Notice  of  appeal  served  March  H,  iS99. 
Jeremiah  Mason,  attorney  for  plaintiff,  10  Main  street,  Northport, 
New  York. 


John  Doe,  plaintiff  and 

appellant, 

against 

Richard  Roe,   defendant 

and  respondent. 


App.  Div.  Rules,  2d  Department 
(Hun's  Ct.  Rules  (1896),  p.  340). 

Appeals  from  orders  will  also  be 
heard  on  the  third  Monday  of  each 
month  in  which  the  terms  of  the  court 
are  required  to  be  held,  and  notice  of 
argument  will  be  given  for  such  day. 
N.  Y.  App,  Div.  Rules,  2d  Department 
(Hun's  Ct.  Rules  (1896),  p.  340). 

Motions  other  than  appeals  from  orders 
will  be  heard  on  the  first  and  third 
Mondays  of  the  term.  N.  Y.  App. 
Div.  Rules,  2d  Department  (Hun's  Ct. 
Rules  (1896),  p.  340). 

Notes  of  issue  for  motions  other 
than  appeals  from  orders  must  be  filed 
with  the  clerk  at  least  two  days  before 
the   day  for  which   they   are   noticed. 


N.  Y.  App.  Div.  Rules,  2d  Department 
(Hun's  Ct.  Rules  (1896),  p,  340). 

1.  See,  generally,  supra.  Form  No. 
14502,  and  notes  thereto. 

If  appeal  is  in  the  first  department,  add 
to  note,  before  signature,  "Appeal  pa- 
pers printed  and  served  according  to 
the  provisions  of  rule  forty-one,  on  the 
tenth  day  oifune,  igoo." 

This  rule  provides  that  in  all  cases 
to  be  heard  in  the  appellate  division, 
except  appeals  from  non-enumerated 
motions,  the  papers  shall  be  furnished 
by  the  appellant  or  the  moving  party, 
and  in  cases  agreed  upon  under  N.  Y, 
Code  Civ.  Proc,  §  1279,  by  the  plaintiff. 
The  party  whose  duty  it  is  to  furnish 
the  papers  shall  cause  a  printed  copy  of 
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Oliver  Ellsworth.,  attorney  for  defendant,  ^(?  J/dr/'«  street,  Northport, 
New  York. 

Number  of  case  on  previous  calendar,  980  (or  Not  on  previous 
caletidar). 

The  cause  is  preferred  and  belongs  to  the  class  of  (stating  class  to 
which  cause  belongs^ 

Appellant's  (or  Respondent' s)  note. 
To  the  Clerk  of  Appellate  Division,  6<f^^«</ Judicial  Department: 

Please  place  the  above  issue  on  the  calendar  for  the  term  of  the 
appellate  division  appointed  to  be  held  in  and  for  the  second  ]ndic\a\ 
department,  at  the  court-house  in  the  borough  of  Brooklyn,  in  the  city 
of  New  York,  in  said  judicial  department,  commencing  on  the  third 
day  oi  June,  iS99. 

(Date  and  signature  and  address  of  attorney  as  in  Form  No.  14508. ) 

the  requisite   papers  to  be   filed  in  the  appeal  has   been   taken,  a  copy  of  the 

office  of  the  clerk  of  the  appellate  divi-  judgment  roll  or  the  decree  of  the  court 

sion  within  twenty  days  after  an  appeal  below,  and   the  papers  upon  which    it 

has  been  taken  or  the  order  made  for  was  entered;  if  no  judgment  was  en- 

the   hearing  of   a  cause  therein  or  the  tered,  the  pleadings,  minutes  of   trial, 

agreed  case  filed  in  the  clerk's  office  pur-  and  the  order  sending  the  case  to  the 

suant  to  N.  Y.  Code  Civ.  Proc,  §  1279;  appellate  division,  or  the  order  appealed 

but  if  it  shall  be  necessary  to  make  a  from,  or  the  papers  required  by  N.  Y. 

case  or  case  and  exceptions  after  the  Code  Civ.  Proc,  §  1280.     Hun's  N.  Y. 

appeal    shall    have   been  taken   or  the  Ct.  Rules  (1896),  No.  41. 
order  made  for  the  hearing  in  the  ap-         Time  of  Filing.  —  Notes  of  issue  for 

pellate   division,    the    papers    shall    be  the    appellate    division    shall    be    filed 

filed  within  twenty  days  after  the  settle-  eight   days  before  the  commencement 

ment  and   filing  of  the  case,  and  shall  of  the  court  at  which  the  cause  may  be 

serve  upon  his  adversary  three  printed  noticed.      Hun's  N.  Y.  Ct.  Rules  (1896), 

copies  of   such    papers.     Such    papers  No.  39. 
shall  consist  of  a  notice  of  appeal,  if  an 
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NOTICE   OF   DEFENSE. 

By  Thomas  E.  O'Brien. 

I.  IN  General,  193. 

II.  ACCOMPANYING  PLEA  OF  GENERAL  ISSUE,  196. 

CROSS-REFEREIVCES. 

For  other  Forms  of  Notice  of  Defense,  see  the  title  CONFESSION 

AND  AVOIDANCE,  vol.  5,  p.   37. 
.See  also,  generally,  the  title  FLEAS. 

I.  IN  GENERAL.^ 


1.  Statutory  provisions  and  rules  of 
court  relating  to  the  filing  of  notice  of 
defense  exist  in  the  following  states: 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896).  c.  no.  par.  29. 

Michigan.  —  Comp.  Laws  (1897),  §§ 
10186,  10185,  10073,  10071,  782,  767. 

Mississippi. — Anno.  Code  (1892),  § 
686. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c-  223,  §  3;  c.  257,  §  9. 

New  fersey.  —  Gen.    Stat.    (1895),    p. 

2553.  §§  ii7-"9- 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1729,  §  8;  Ct.  Com.  PI.  Rules, 
No.  30,  §  9. 

Tennessee. —Q,oA&    (1896),     §§    4638, 

4635.  4634- 

Vermont.  —Stat.  (1894),  §§  I149,  1150. 

Stands  in  place  of  a  special  plea  and 
fills  the  same  office.  If  the  matter  set 
up  in  the  notice  is  not  a  good  defense 
in  law,  it  amounts  to  nothing;  no  proof 
can  properly  be  given  under  it,  and  if 
given  cannot  avail  the  defendant;  nor, 
under  the  general  issue  and  a  bad  no- 
tice, can  defendant  give  in  evidence  in 
defense  of  the  action  any  matter  that,  by 
rules  of  common  law,  can  be  specially 
pleaded.  Sherman  v.  Dutch,  16  111. 
283. 

Form  of  Notice  —  Generally.  —  No  par- 
ticular form  of  notice  is  prescribed,  and 
formal  words  may  be  omitted.  Minis- 
terial, etc.,  Fund  v.  Rowell,  49  Me. 
330.     And  the  rules  of  pleadings  are 


not  applied  with  the  same  force  and 
strictness  to  notices  as  to  special  pleas. 
Manion  v.  Creigh,  37  Conn.  462. 

Alust  apprise  opposite  party  of  facts 
constituting  the  ground  of  defense. 
Merrill  v.  Everett,  38  Conn.  40;  Will- 
iams V.  Taylor,  35  Conn.  592;  Corthell 
V.  Holmes,  88  Me.  376;  Clement  v. 
Garland.  53  Me.  427;  Fenlason  v.  Rack- 
liff,  50  Me.  362;  Ministerial,  etc..  Fund 
V.  Rowell,  49  Me.  330;  Hart  v.  Hardy, 
42  Me.  196;  Day  v.  Frye,  41  Me.  326; 
Washburn  v.  Mosely,  22  Me.  160; 
Brickett  v.  Davis,  21  Pick.  (Mass.) 
404;  Briesenmeister  v.  Supreme  Lodge, 
etc.,  81  Mich,  525;  McHardy  v.  Wads- 
worth,  8  Mich.  349;  Rosenbury  v. 
Angell,  6  Mich.  508;  Powers  v.  Pres- 
groves,  38  Miss.  227;  Chamberlain  v. 
Gorham,  20  Johns.  (N.  Y.)  746  {revers- 
ing Cha.mher\a.in  V.  Gorham,  20  fohns. 
(N.  Y.)  144);  Fuller  v.  Rood,  3  Hill  (N. 
Y.)  258;  Thomas  v.  Mann,  28  Pa.  St. 
520;  Hartman  v.  Keystone  Ins.  Co.,  2; 
Pa.  St.  466;  Moatz  v.  Knox,  11  Pa.  St. 
268;  Sullivan  v.  Johns,  5  Whart.  (Pa.) 
366;  Alexander  v.  Pusey,  13  S.  &  R. 
(Pa.)  453:  Erwin  v.  Liebert,  5  W.  &  S, 
(Pa.)  T03;  Halet-.  Fenn;  3  W.  &S.(Pa.) 
361 ;  Randall  v.  Preston.  52  Vt.  198;  Nott 
V.  Stoddard,  38  Vt.  25;  Bowdish  v.  Peck- 
ham,  1  D.  Chip.  (Vt.)  144- 

And  if  the  notice  fairly  apprise  the 
plaintiff  of  the  true  grounds  of  the 
defense,  it  is  sufficient.  Merrill  v. 
Everett,  38  Conn.  40;  Clement  v,  Gar- 
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land,  53  Me.  427;  Fenlason  v.  Rackliff, 
50  Me.  362,  Ministerial  etc.,  Furid  v. 
Rowell,  49  Me.  330;  McHardyt/.  Wads- 
worth,  8  Mich.  349;  Rosenbury  v. 
Angell,  6  Mich.  508;  Chamberlain  v. 
Gorham,  20  Johns.  (N.  Y.)  746;  Fuller 
V.  Rood,  3  Hill  (N.  Y.)  258;  Edwards  v. 
demons,  24  Wend.  (N.  Y.)  480;  Apple- 
ton  V.  Donaldson,  3  Pa.  St.  381;  Norton 
V.  Rooker,  i  Pin.  (Wis.)  195. 

Technicality  of  special  plea  is  not  re- 
quired. Clement  v.  Garland,  53  Me. 
427;  Fenlason  v.  Rackliff,  50  Me.  362; 
Day  V.  Frye,  41  Me.  326;  Brickett  v. 
Davis,  21  Pick  (Mass.)  404;  Liggett 
Spring,  etc.,  Co.  v.  Michigan  Buggy 
Co..  106  Mich.  445;  Briesenmeister  v. 
Supreme  Lodge,  etc.,  8r  Mich.  525; 
Farmers'  Mut.  F.  Ins.  Co.  v.  Crampton, 
43  Mich.  421;  Bailey  v.  Kalamazoo 
Pub.  Co.,  40  Mich.  251;  Browne  v. 
Moore,  32  Mich.  254;  Cresinger  v. 
Reed,  25  Mich.  450;  McHardy  z'.  Wads- 
worth,  8  Mich.  349;  Rosenbury  v.  An- 
gell, 6  Mich.  508;  Powers  v  Presgroves, 
38  Miss.  227;  Folsom  v.  Brawn,  25  N. 
H.  114:  Chamberlain  v.  Gorham,  20 
Johns.  (N.  Y.)  746;  Shepard  v.  Merrill, 
13  Johns.  (N.  Y.)  475;  Fuller  v.  Rood, 
3  Hill  (N.  Y.)  258;  Bissell  v.  Cornell,  24 
Wend.  (N.  Y.)  354;  Randall  v.  Preston. 
52  Vt.  198;  Fullerton  v.  Mack,  2  Aik. 
(Vt.)  415.  And  matter  of  mere  form  is 
not  essential.  Merrill  v.  Everett,  38 
Conn.  40;  Ministerial,  etc..  Fund  v. 
Rowell,  49  Me.  330. 

The  statute,  however,  dispenses  with 
the  form  only,  not  the  substance,  of  a 
special  plea.  Nott  v.  Stoddard,  38  Vt. 
25;  Herring  v.  Selding,  2  Aik.  (Vt.)  12; 
Barney  v.  Goff,  i  D.  Chip.  (Vt.)  304; 
Bowdish  V.  Peckham,  i  D.  Chip.  (Vt.) 
144.  And  the  notice  must  contain  all 
the  elements  of  a  special  plea  and  be  as 
distinct  in  its  allegations.  Day  v.  Frye, 
4r  Me.  326;  Washburn  v.  Mosely,  22 
Me.  160;  Pike  v.  Taylor,  49  N.  H.  124; 
Folsom  V.  Brawn,  25  N.  H.  114;  Shepard 
"v.  Merrill,  13  Johns.  (N.  Y.)475;  Bissell 
V.  Cornell,  24  Wend.  (N.  Y.)  354;  Van 
Derveer  v.  Sutphin,  5  Ohio  St.  293; 
Brazee  v.  Blake,  5  Ohio  340;  West  v. 
Tylor,  2  Coldw.  (Tenn.)  96;  Herring 
V.  Selding,  2  Aik.  (Vt.)  12;  Fullerton  v. 
Mack,  2  Aik.  (Vt.)4i5;  Barney  v.  Goflf, 
I  D.  Chip.  (Vt.)  304;  Bowdish  v.  Peck- 
ham,  I  D.  Chip.  (Vt.)  144. 

But  see  contra,  in  Michigan,  that 
notice  is  not  required  to  contain  the  sub- 
stance of  a  special  plea  or  be  good  on 
general  demurrer.  Liggett  Spring,  etc., 
Co.  V.  Michigan  Buggy  Co.,   106  Mich. 


445;  Briesenmeister  v.  Supreme  Lodge, 
etc.,  81  Mich.  525;  Farmers'  Mut.  Ins. 
Co.  V.  Crampton,  43  Mich.  421;  Bailey 
V.  Kalamazoo  Pub.  Co.,  40  Mich.  251; 
Browne  ■n.  Moore,  32  Mich.  254;  Cres- 
inger V.  Reed,  25  Mich.  450;  McHardy 
V.  Wadsworth,  8  Mich.  349;  Rosenbury 
V.  Angell,  6  Mich.  508. 

.'\lthough,  under  similar  statutes  in 
A'ew  York  and  Ohio,  it  was  held  that 
the  notice  must  contain  all  facts  neces- 
sary to  sustain  the  plea  against  de- 
murrer. Bishop  V.  Earl,  17  Wend.  (N. 
Y.)  316;  McClintock  v.  Inskip,  13  Ohio 
21. 

The  statement  should,  however,  con- 
tain a  specification  of  the  matters  relied 
upon  for  defense,  aside  from  such  as 
would  come  under  the  general  issue 
and  be  certain  and  precise  to  a  common 
intent.  Corthell  v.  Holmes,  87  Me.  24; 
Washburn  v.  Mosely,  22  Me.  160.  And 
should  state  truly  the  facts  intended  to 
be  given  in  evidence.  Kane  v.  Sanger, 
14  Johns.  (N.  Y.) 89.  And  must  consti- 
tute a  defense  to  the  action.  Pallet  v. 
Sargent,  36  N.  H.  496;Tillou  v.  Britton, 
9  N.  J.  L.  i2o;\'an  Derveer  z'.  Sutphin, 
5  Ohio  St.  293;  Reynolds  v.  Rogers,  5 
Ohio  169. 

Evidence  Need  Not  be  Stated.  —  If  the 
facts  are  stated,  it  is  sufficient:  the  evi- 
dence by  which  they  are  to  be  estab- 
lished need  not  be  stated.  Hartmanz/. 
Keystone  Ins.  Co.,  21  Pa.  St.  466;  Ap- 
pleton  V.  Donaldson,  3  Pa.  St.  381. 

Notice  is  not  subject  to  demurrer  and 
objections  must  be  taken  to  the  evi- 
dence when  introduced.  Bailey  z'.  Val- 
ley Nat.  Bank,  127  111.  332;  Burgwin  v. 
Babcock,  11  111.  28;  New  Orleans,  etc., 
R.  Co.  V.  Wallace,  50  Miss.  244;  Wren 
V.  Hoffman,  41  Miss.  616;  Leslies.  Har- 
low, 18  N.  H.  518;  Campbell  v.  Camp, 
69  Vt.  97;  Rice  V.  Pollard,  i  Tyler  (Vt.) 
230. 

Nor  is  it  subject  to  dismissal.  Mc- 
Mullin  V.  Ervvin,  69  Vt.  338. 

In  New  Hampshire,  objection  that  no- 
tice is  insufficient  should  be  made  be- 
fore trial.  Clough  v.  Clough,  26  N.  H. 
24;  Folsom  V.  Brawn,  25  N.  H.  114. 

Amendment  to  notice  is  discretionary 
with  the  court.  Cook  v.  Miller,  11  111. 
610;  Browne  v.  Moore,  32  Mich.  254. 

Cannot  be  filed  with  special  plea.  Gil- 
more  V.  Nowland,  26  111.  200;  Ben- 
jamin V.  McConnell,  9  111.  536;  Harris 
V.  Pearce,  5  111.  App.  622;  Grayson  v. 
Brooks,  64  Miss.  410. 

Several  defenses  may  be  set  up  by  no- 
tice, as  by  special   plea,  but  each  de- 
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fense  must  stand  by  itselt  as  in  a  plea, 
and  the  notice  must  show  where  one 
defense  ends  and  another  begins.  Til- 
lou  V.  Briiton,  9  N.  J.  L.  120. 

In  Holdridge  v.  Holdridge,  53  V^t. 
546,  it  was  said  that  the  provisions  of 
the  statute  allowing  the  defendant  to 
give  notice  of  special  matter  of  defense 
or  justification  under  a  plea  of  the  gen- 
eral issue  was  evidently  intended  to 
apply  only  to  a  defense  of  the  same 
character  as  that  which  could  have  been 
given  under  the  general  issue,  that  is, 
a  defense  upon  the  merits,  and  that  it 
has  never  been  understood  that  the 
statute  allowed  a  technical  defense. 

Notice  with  Affidavit  of  Defense. —  In 
Pennsylvania,  notice  of  special  matter 
must  be  given  although  an  affidavit  of 
defense  is  filed.  Rentzheimer  v.  Bush, 
2  Pa.  St.  88;  Sullivan  v.  Johns,  5 
Whart.  (Pa.)  366. 

The  notice  that  defendant  will  "  offer 
evidence  of  the  matter  set  out  in  the 
affidavit  of  defense,  a  copy  of  which  is 
enclosed,"  is  suflScient  notice  of  special 
matter  if  the  affidavit  of  defense  is  filed. 
Arnold  v.  Blabon,  147  Pa.  St.  372. 

Precedents. —  In  Corthell  v.  Holmes, 
88  Me.  376,  the  notice  as  amended, 
omitting  the  formal  parts,  is  as  follows: 
"And  for  further  defense  by  way  of 
brief  statement,  the  defendant  alleges 
that  the  place  where  the  plaintifif  in  his 
writ  and  declaration  alleges  said  tres- 
pass to  have  been  committed  is,  and  was 
for  more  than  fifty  years  next  prior  to 
said  alleged  trespass,  a  public  way,  and 
was  during  that  time  continuously 
recognized  and  used  by  the  public,  and 
by  the  defendant  and  his  grantors,  for 
travel  on  foot  and  with  teams  as  a  pub- 
lic way  in  said  Eastport  between  Madi- 
son street  and  the  point  on  W^aA-r  street 
where  defendant's  store  is  situate;  and 
said  place  of  the  alleged  trespass  was 
at  the  time  named  in  plaintifif's  declara- 
tion a  public  way,  to  the  free  and  un- 
obstructed use  of  which  the  defendant 
was  by  law  entitled  for  the  purpose 
of  passing  to  and  fro,  on  foot  or  with 
teams,  between  Madison  street  and 
/frt/^r  street,  but  the  plaintififs,  prior  to 
said  alleged  trespass,  wrongfully  and 
unlawfully  encumbered  and  obstructed 
said  way  by  placing  thereon  the  fences, 
gates,  clothes-dryer,  platform  and 
steps,  rocks,  and  other  material  named 
in  his  said  declaration  as  having  been 
destroyed  or  removed  by  the  defendant, 
and  the  said  fences,  gates,  clothes- 
dryer,  platform  and  steps,  rocks,  and 


other  material  placed  in  said  way  by 
the  plaintiff  as  aforesaid,  encumbered 
the  same  and  obstructed  the  individual 
right  of  defendant  in  its  use,  and  pre- 
vented the  use  of  said  way  by  the 
public  for  the  purpose  of  travel  as  afore- 
said, and  were  a  public  nuisance,  from 
which  defendant  suffered  special  dam- 
age beyond  that  of  the  public  gener- 
ally, and  which  obstructed  defendant's 
right  to  use  said  way  as  a  means  of 
passing  to  and  fro  between  his  store 
and  Madison  street  for  himself,  his 
teams,  agents  and  servants;  and  de- 
fendant undertook  to  pass  over  and 
upon  said  way  and  was  prevented  by 
the  encumbrances  aforesaid,  placed  in 
said  way  by  the  plaintiff,  and  the  de- 
fendant did  thereupon  enter  on  and 
pass  over  said  way,  and  for  that  pur- 
pose did  remove  the  encumbrances 
aforesaid  placed  there  by  the  plaintiffs, 
as  aforesaid,  exercising  due  care  and 
destroying  nothing,  causing  no  damage 
other  than  was  unavoidable  in  said  re- 
moval, which  was  necessary  to  enable 
him  to  enjoy  his  right  to  the  use  of  said 
way  as  aforesaid  for  himself  and  his 
teams,  agents  and  servants  to  pass 
over  said  way  to  and  from  his  store." 
Demurrer  to  this  notice  was  overruled 
and  this  ruling  of  the  court  was  sus- 
tained. 

In  Wisheart  v.  Legro,  33  N.  H.  177, 
the  notice  of  defense,  omitting  the 
formal  parts,  is  as  follows:  "And  the 
said  Daniel  McDuffce  and  the  %di\AJohn 
Legro  make  a  further  brief  statement  of 
their  defense  to  the  whole  of  plaintiff's 
writ  as  follows:  That  since  the  last  term 
of  this  court,  to  wit,  on  the  eighteenth 
day  of  August,  A.  D.  1855,  the  said 
James  Wisheart,  for  a  valuable  consid- 
eration to  him  paid,  released  and  dis- 
charged the  said  McDuffce  and  the  said 
Legro,  and  each  of  them,  from  this  ac- 
tion, and  from  all  the  causes  of  action 
set  forth  in  the  plaintiff's  writ,  and  that 
the  plaintiff's  said  action,  and  supposed 
causes  of  action,  have  been  settled  and 
fully  adjusted,  and  the  plaintiff  has  re- 
ceived all  the  damages  and  costs  to 
which  he  is  in  law  or  equity  entitled, 
and  discharged  the  defendants  from 
the  same."  It  was  held  that  the  mat- 
ters set  forth  in  this  notice  were  prop- 
erly stated  and  the  notice  was  admitted. 

In  Brooks  v.  Bemiss,  8  Johns.  (N.  Y.) 
455,  the  notice  of  special  matter,  omit- 
ting the  formal  parts,  was  as  follows: 
"That  at  a  court  of  general  sessions, 
etc.,  held  at,  etc.,  of  the  term  ol  June, 


195 


Volume  13. 


14510. 


NOTICE  OF  DEFENSE. 


14511. 


Form  No.  i  4  5 1  o.' 

In  the  Cook  County  Circuit  Court. 
John  Doe     ) 

against       V  Assumpsit. 
Richard  Roe.  ) 

The  plaintiff  will  take  notice  that,  upon  the  trial  of  said  cause,  the 
said  defendant  will  show  and  give  in  evidence  that  Robert  T.  Toms, 
the  payee  named  in  the  note,  a  copy  of  which  is  given  in  the  declara- 
tion in  this  cause,  was  attorney  for  one  William  H.  Baxter  in  the 
foreclosure  of  two  certain  mortgages  against  one  Frederick  Schmidt; 
that  this  deponent,  in  order  to  protect  his  interest  in  the  land 
included  in  said  foreclosure,  was  compelled  to  give  said  note,  and 
that  said  note  includes  about  seven  hundred  dollars  of  attorneys'  and 
solicitors'  fees,  which  were  not  authorized  by  law,  and  that  such  fees, 
and  the  amount  thereof,  should  be  deducted  from  said  note  at  the 
date  thereof,  and  the  payments  credited  upon  the  note,  so  reduced 
in  amount,  as  partial  payments  thereof. 

Dated  the  tenth  day  of  March,  i899. 

Oliver  Ellsworth,  Attorney  for  Defendant. 


II.  ACCOMPANYING  PLEA  OF  GENERAL  ISSUE. 
Form  No.  14511.* 


in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ten,  a  certain  indict- 
ment, pending  in  the  said  court,  against 
William  Adams,  for  an  assault  and  bat- 
tery charged  to  have  been  committed 
on  the  plaintiff,  was  tried  by  a  jury  of 
the  said  county,  and  that,  on  the  trial, 
the  plaintiff  was  produced  and  sworn  as 
a  witness,  on  the  part  of  the  people, 
and  testified,  among  other  things,  in 
substance,  that  the  said  William  Ad- 
ams had  before,  etc.,  to  wit,  on  the  26th 
April  last,  to  wit,  at,  etc.,  committed  an 
assault  and  battery  on  him,  the  plain- 
tiff, etc.,  and  had  designedly  and  angri- 
ly struck  him,  the  plaintiff,  without 
any  provocation,  etc.  And  that  after 
the  jury  had  heard  the  evidence,  etc., 
they  gave  a  verdict  that  the  said  W. 
Adams  was  not  guilty,  etc.  And  that 
A.  B.  C.  D.  et  al.  {naming  eleven  of  the 
jurors)  were  democrats,  and  that  the 
testimony  of  the  plaintiff  was  believed 
to  be  false,  by  sundry  honest  men,  then 
present,  to  wit,  G.  II.  {naming  seven  per- 
sons) and  others;  and  that  both  before 
and  since  the  publishing  the  supposed 
libel,  divers  honest  men,  to  wit.  A'.  P. 
and  others  {naming  them)  believed  and 
considered  the  plaintiff  not  to  be  a  man 
of  truth,  but  addicted  to  falsehood." 

For  another  form  of  notice  of  defense 
under  the  former  New    York   practice 


see  Gelston  v.  Hoyt,  3  Wheat.  (U.  S.) 
246. 

1.  Illinois. — The  defendant  may  plead 
as  many  matters  of  fact  in  several 
pleas  as  he  may  deem  necessary  for  his 
defense,  or  may  plead  the  general  issue 
and  give  notice  in  writing  under  the 
same  of  the  special  matters  intended 
to  be  relied  on  for  a  defense  on  the 
trial;  under  which  notice,  if  adjudged 
by  the  court  to  be  suflSciently  clear  and 
explicit,  the  defendant  shall  be  per- 
mitted to  give  evidence  of  the  facts 
therein  stated,  as  if  the  same  had 
been  specially  pleaded  and  issue  taken 
thereon.  Starr  &  C.  Anno.  Stat.  (1896), 
c.  no,  par.  29.  See  also,  generally, 
supra,  note  i,  p.  193. 

The  form  set  out  in  the  text  is  a  no- 
tice of  defense  filed  in  Macomb  v.  Wil- 
kinson, 83  Mich.  486.  In  that  case 
the  evidence  disclosed  that  the  defend- 
ant was  entitled  to  show  no  considera- 
tion as  to  only  two  hundred  dollars  of 
the  amount  included  in  the  note.  It 
was  held  that  the  case  should  have 
been  submitted  to  the  jury  on  the 
pleadings. 

2.  Michigan.  —  No  special  plea  in 
bar  shall  be  pleaded  in  any  civil  action 
hereafter  to  be  commenced;  but  all 
matters  of  defense  to  any  such  action 
may   be  given  in  evidence  under   the 
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(Precedent  in  Robinson  v.  Philadelphia  F.  Assoc,  63  Mich.  94.)* 

[State  of  Michigan. 

The  Circuit  Court  for  the  County  of  Barry. 
William  D.  Robinson  and  William  C.  Mouse,  plaintiffs, 
against 
The  Fire  Association  of  Philadelphia,  defendant. 

The   defendant   the    Fire  Association  of  Philadelphia   by  Jeremiah 
Mason,  its  attorney,  comes  and  demands  a  trial  of  the  matters  set 
forth  in  the  plaintiffs'  declaration. 
To  the  above  named  plaintiffs:]^ 

You  will  please  take  notice  that,  on  the  trial  of  said  cause,  the 
above-named  defendant  will  give  in  evidence,  and  insist  in  its  defense, 
that,  at  the  time  of  the  alleged  destruction  and  damage  of  the  prop- 
erty claimed  in  plaintiffs'  declaration  to  have  been  destroyed  and 
damaged  by  fire,  as  in  said  declaration  set  forth,  none  of  said  claimed 
to  be  insured  property  was  so  destroyed  as  alleged  in  said  declara- 
tion; that  said  property  had,  prior  to  the  said  fire  reaching  it,  been 
all  removed  to  a  place  of  safety,  and  was  not  in  anywise  damaged  or 
destroyed,  of  which  fact  the  assured  and  said  plaintiffs  had  notice. 

That  said  policy  of  insurance  declared  upon  contained  the  follow- 
ing condition: 

"  Any  fraud  or  attempt  at  fraud,  or  any  misrepresentation  in  any 
statement  touching  the  loss,  or  any  false  swearing  on  the  part  of  the 
assured  or  his  agent,  in  any  examination,  or  in  the  proofs  of  loss,  or 
otherwise,  shall  cause  a  forfeiture  of  all  claim  on  this  association 
under  this  policy;  and  in  such  case  this  association  shall  have  the 
right,  at  any  time,  to  require  the  same  to  be  delivered  up  to  be 
canceled." 

That  the  said  assured,  and  the  said  plaintiffs,  in  making  claim 
against  this  defendant,  and  in  making  proofs  of  loss  to  this  defendant, 
violated  the  said  condition. 

[Dated  this  tenth  day  oi  June,  i885. 
Yours  respectfully, 

Jeremiah  Mason,  Attorney  for  Defendant.]* 

general  issue.      Comp.    Laws  (1897),  §  testimony   was  introduced  showing  a 

10071.  breach  of  one  of  the  conditions  of  the 

To  entitle  a  defendant  to  avail  him-  policy  on  thepartof  theplaintiffsin  plac- 

self  of  any  matter  of  defense,  which,  ing  an  additional  amount  of  insurance 

according    to    the    practice   as   it   has  without  the  consent  of  the  defendant, 

heretofore  existed,  was  required  to  be  At  the  trial  a  motion  was  made  to  strike 

pleaded  specially  or  of  which  a  special  out  the  testimony  on  this  point,  which 

notice  was   required  to  be  given  under  motion   was  overruled.      It   was   held 

the  general  issue,  such  defendant  shall  that  the  action  of  the  trial  court  was 

annex  to  his  plea  of  the  general   issue  correct;  that  the  proper  course  would 

a  notice  to  the  plaintiff,  briefly  stating  have  been   to  object  to  the  testimony 

the  precise  nature  of   such   matter  of  when  offered,  in    which    case   amend- 

defense.     Mich.    Comp.     Laws    (1897),  ment  to  the  notice  would  have  been  al- 

§10073.      See   also,   generally,    supra,  lowed  by  the  trial  judge  so  as  to  permit 

note  I,  p.  193.  the  introduction  of  such  testimony. 

1.  In  this  case  the  judgment  for  de-  2.  The  matter  supplied  within  [J  will 

fendant  was  affirmed.     During  the  trial  not  be  found  in  the  reported  case. 
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NOTICE   OF  OBJECT   OF  ACTION. 

By  Thomas  E.  O'Brien. 

I.  IN  General,  198. 

II.  IN  MORTGAGE  FORECLOSURE  PROCEEDINGS,  199. 
III.  IN  PARTITION  PROCEEDINGS,  200. 

CROSS-REFERENCES. 

For  other  Forms  of  this  Notice,  see  the  titles  MECHANICS'  LIENS, 
ante.  Form  No.  13721;  MORTGAGES,  ante.  Form  No. 
18978. 

I.  IN  GENERAL.! 

Form  No.  14512.* 

Supreme  Court,  Suffolk  County. 
John  Doe,  plaintiff,  ~) 

Richard  Ro^^^d  William  West,  Y^^^'^^  ^^  Object  of  Action. 

defendants.  J 

To  the  defendant  William  West: 


1.  Statutes  relating  to  the  giving  of 
notice  of  object  of  action  and  of  no  per- 
sonal claim,  to  defendants  summoned 
in  an  action  affecting  specific  real  or 
personal  property,  exist  in  the  follow- 
ing states: 

Iowa.  —  Code  (1897),  §  3523. 

Minnesota.  — Stat.   (1894),  §  5867. 

JVew  Mexico.  —  Comp.  Laws  (1897), 
§  2685,  subs.  21. 

N'ew  York.  —  Code  Civ.  Proc.  § 
423. 

North  Carolina.  —  Code  (1883),  §  216. 

North  Dakota.  —  Rev.  Codes  (1895), 
^  5250. 

South  Carolina.  —  Code  Civ.  Proc. 
(1893),  §  152. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887).  S  4896. 

Wisconsin.  —  Stat.  (1898),  §  2634. 

Necessity  of  Service.  —  Where  no  no- 
tice of  no  personal  claim  is  served  upon 
the  defendant,  a  discontinuance  of  the 
action  will  not  be  allowed  except  upon 
the  payment  of  costs.  Wohltman  v. 
Goff,  (Supreme  Ct.  Spec.  T.)  15  Civ. 
Proc.  (N.  Y.)  39.  See  also  list  of 
statutes  cited  supra,  this  note. 


Payment  of  Costs.  —  The  provision  of 
N.  Y.  Code  Civ.  Proc,  §  423,  that  a 
defendant  upon  whom  this  notice  is 
served  shall  pay  costs,  if  he  unreason- 
ably defend  the  action,  does  not  de- 
prive the  court  of  the  power  in  equity 
cases  to  award  costs  for  unreasonably 
defending  against  defendant,  to  whom 
a  copy  of  complaint  but  no  such  notice 
has  been  served.  O'Hara  v.  Brophy, 
(Supreme  Ct.  Gen.  T.)  24  How.  Pr. 
(N.  Y.)  379- 

May  be  Served  with  Original  Notice.  — 
In  Iowa,  the  plaintiff  may  state  in  the 
original  notice  the  general  object  of 
the  action,  a  brief  description  of  the 
property  affected  by  it,  and  that  no 
personal  claim  is  made  against  the  de- 
fendant, naming  him,  and  if  such 
defendant  unreasonably  defends  he 
shall  pay  the  costs  occasioned  thereby. 
Code  (1897),  §  2523. 

2.  New  York.  —  Code  Civ.  Proc,  § 
423.     See  also  supra,  note  i,  this  page. 

Time  of  Service.  —  Notice  may  be 
served  with  the  summons.  N.  Y.  Code 
Civ.  Proc,  §  423.  See  also  supra,  note 
I,  this  page. 
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14512.  NOTICE  OF  OBJECT  OF  ACTION.  14513. 

The  object  of  the  above  entitled  action,  wherein  a  summons  is 
herewith  served  upon  you,  is  to  (^Here  state  the  object  of  the  action  in 
general  terms)}- 

The  plaintiff  makes  no  personal  claim  against  you  in  this  action.^ 

(Jf  the  action  affects  specific  real  or  personal  propC7-t)\  add,  "The  fol- 
lowing is  a  description  of  the  premises  affected  by  this  z.cX\on"  giving 
a  brief  description  thereof.  Y 

(^Date,  signature  and  office  address  of  attorney  as  in  Form  No.  lJi502.y^ 

II.  IN  MORTGAGE  FORECLOSURE  PROCEEDINGS. 

Form  No.  145  13.* 

State  of  Minnesota,  \  District  Court, 

County  of  Ramsey.  \  Second  Judicial  District. 

John  Doe,  plaintiff,  ^ 

Richard  Fo^lnd  William  West,  ^otice  of  Object  of  Action. 

defendants.  J 

To  the  defendant  William  West: 

Take  notice  that  the  object  of  this  action,^  in  which  a  summons  is 
herewith  served  upon  you,  is  to  foreclose  a  mortgage  given  by  the 
above  named  defendant  Richard  Roe  to  the  above  named  plaintiff,  to 
secure  the  payment  of  the  sum  of  two  thousand  dollars  and  interest, 
bearing  date  the.  first  day  of  March,  iS92,  and  recorded  in  the  office 
of  the  register  of  deeds  in  and  for  the  county  of  Ramsey,  state  of 
Minnesota,  on  the  second  day  of  March,  i892,  in  book  198  of  Mort- 
gages, p.  276,  and  that  no  personal  claim  is  made  against  you7 

The  premises  affected  by  said  mortgage  are  situated  in  the  county 
of  Ramsey,  state  of  Minnesota,  and  are  described  as  follows:  (Jlere 
_give  a  description  of  the  premises').^ 

Dated  thQ  fourth  day  oi  May,  iS98. 

Jeremiah  Mason,  Plaintiff's  Attorney,® 

No.  10  Main  street,  St.  Paul,  Minn. 

1.  General  object  of  the  action  must  be  summons.  Minn.  Stat.  (1S94),  §  5867. 
stated.     N.  Y.  Code  Civ.    Proc,  g  423.     See  also  supra,  note  i,  p.  198. 

See  also  supra,  note  i.  p.  198.  Notice  most  be  in  writing.    Minn.  Stat. 

2.  That  personal  claim  is  not  made  (1894),  §  5867.  See  also  supra,  note  i, 
against  the  defendant  must  be  stated,     p.  198. 

N.  Y.  Code  Civ.  Proc,  g  423.     See  also        6.  General  object  of  the  action  must  be 
supra,  note  i,  p.  198.  stated.     Minn.  Stat.  (1894),  §5867.    See 

3.  Brief    description    of    the    property    also  supra,  note  i,  p.  198. 

affected  by  action  must   be  given  if  it  7.  That    no    personal    claim    is    made 

affects  specific  real  or  personal  prop-  against    defendant    must     be     stated, 

erty.    N.  Y.  Code  Civ.  Proc,  §423.    See  Minn.    Stat.   (1894),    §   5867.     See  also 

also  supra,  note  i,  p.  198.  supra,  note  i,  p.  198. 

4.  Host  be  signed  by  plaintiff's  attor-  8.  Description  of  property  affected  by 
ney.  N.  Y.  Code  Civ.  Proc,  §  423.  the  action  must  be  given.  Minn.  Stat. 
See  also  supra,  note  i,  p.  198.  (1894),  §  5867.     See  also  supra,  note   i, 

8.  Minnesota. — Stat.  (1894).   §    5867.     p.  198. 
See  also  supra,  note  i,  p.  198  9.  Must  be  subscribed  by  plaintiff  or  his 

Time  of  Service.  —  Notice  shall  be  attorney.  Minn.  Stat.  (18941,  §  5867. 
served  at  the  time  of  the  service  of  the     See  also  supra,  note  i,  p.  198. 
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III.  IN  PARTITION  PROCEEDINGS. 

Form  No.  145  14.' 
Circuit  Court,  Dane  County. 

John  Doe,  plaintiff,  ^ 

against  tvt  ^-         ,•  ^,  •  e  ^     • 

Richard  Roe,  William  West  and  Nathan     ^°^'^^  °^  ^^^^^^  °^  ^^^^o^- 

Hale,  defendants.  J 

To  William  West  diXi^  Nathan  Hale,  defendants  aforesaid: 

The  object  of  the  above  entitled  action, 2  in  which  a  summons  is 
herewith  served  upon  you,  is  to  obtain  partition  of  the  premises 
described  below  to  be  made  among  the  owners  thereof  by  commis- 
sioners to  be  appointed  for  the  purpose,  according  to  the  respective 
rights  of  the  parties  interested  therein,  or  to  obtain  a  sale  thereof 
and  a  division  of  the  proceeds  of  such  sale,  if  a  partition  cannot  be 
made  without  great  prejudice  to  the  interests  of  the  owners. 

The  premises  in  question  are  described  as  follows,  to  wit:  (^Here 
describe  premises  as  in  the  complaint').  ^ 

The  said  described  property  and  no  other  is  affected  by  the  above 
entitled  action,  and  no  personal  claim  is  made  against  either  of  you  * 
Dated  the  tenth  day  ol  June,  a.  d.  \Z99. 

Jeremiah  Mason,  Plaintiff's  attorney.^ 

1.  Wisconsin.  —  Stat.  (1898),  §  2634,  personal  property  must  be  given.  Wis. 
See  also  supra,  note  i,  p.  198.  Stat.    (1898),  §    2634.     See  also   supra. 

Time  of  Service. — Notice  may  be  served  note  i,  p.  198. 

with  the  summons.     Wis.  Stat.  (1898),  4.  That    no    personal    claim    is    made 

§  2634.     See  also  JM/ra,  note  i,  p.  198.  against  defendant  must  be  stated.   Wis. 

2.  General  object  of  the  action  must  be  Stat.  (1898),  ^  2634.  See  also  supra, 
stated.     Wis.  Stat.  (1898),  §  2634.     See  note  i,  p.  198. 

also  supra,  note  i,  p.  198.  5.  Must  be  signed  by  plaintiff  or  his  at- 

3.  Brief  description  of  property  affected  torney.  Wis.  Stat.  (1898),  §  2634.  See 
by  action,  if  it  affects  specific  real  or     also  supra,  note  i,  p.  198. 
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NOTICE   OF  TRIAL  AND  ARGUMENT. 

By  Thomas  E.  O'Brien. 

I.  NOTICE  OF  TRIAL  OR  HEARING,  201. 
1.   In  General,  202. 

a.  To  Clerk  of  Court,  203. 

b.  To  Opposite  Party,  204. 

8.  Default  Conditionally  Set  Aside  in  Justice's  Court,  209. 
II.  NOTICE  OF  ARGUMENT,  210. 
1.  In  General,  210. 
«.  In  Appellate  Court,  210. 

I.  NOTICE  OF  TRIAL  OR  HEARING.^ 


1.  Statutory  provisions  and  rules  of  court 
relating  to  notice  of  trial  exist  in  the 
following  states: 

California..  —  Laws  (i8gg),  c.  6. 

Colorado.  —  Dist.  Ct.  Rules  (2d  Jud. 
Dist.  Arapahoe  Co.),  No.  38. 

District  of  Columbia. — Comp.  Stat. 
(1894),  c.  55,  §  3;  Supreme  Ct.  Com. 
L.  Rules,  No.  33. 

Illinois.  —  Ct.  App.  Rules  (ist  Dist.), 
No.  29. 

Iowa.  — Code  (1897),  §§  3262,  3658. 

Maine.  —  Supreme  Jud.  Ct.  Rules, 
No.  28. 

Michigan. — Comp.  Laws  (1897),  §§ 
4032,  10220;  Cir.  Ct.  Rules,  Nos.  13,  36; 
Ch.  Ct.  Rules,  No.  14. 

Minnesota.  —  Stat.  (1894),  §§  5362, 
4861,  1377. 

Nebraska.  —  Comp.  Stat.  (1899),  §§ 
6524,  5898. 

New  fersey.  —  Gen.  Stat.  (1895),  p. 
2587,  §  322;  p.  2562,  §§  172-174;  p.  2561, 
§  171;  p.  1919,  >^  20;  p.  1849,  §  21;  p. 
1730,  ^  14;  p.  1601,  §  29;  p.  1264,  §  274;  p. 
1239.  §  134;  Supreme  Ct.  Rules,  No. 
43;  Cir.  Ct.  Rules,  No.  8;  Ch.  Ct.  Rules, 
Nos.  10.  II. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
2685.  subs.  102,  104. 

New  York.  —  Code  Civ.  Proc,  §  977. 

North  Dakota.  — '£Lc\.  Codes  (1895)  § 
5422. 

South  Dakota,  —  Dak.  Comp.  Laws 
(1887),  §§  5331.  5034- 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  g  4970. 


Wisconsin. — Stat.  (1898),  §§  3592, 
2865,  2845. 

Necessity  for  Notice  —  Generally.  — 
Notice  of  trial  is  necessary  in  order  to 
get  the  cause  on  the  calendar.  Yates 
V.  McAdam,  (Supreme  Ct.  Tr.  T.)  18 
Misc.  (N.  Y.)  285. 

And  is  a  requisite  to  the  legality  of 
the  proceedings.  People  v.  Bacon,  18 
Mich.  247. 

Where  issue  has  been  joined,  the  de- 
fendant, if  he  wishes  for  more  than  a 
dismissal  of  the  complaint  with  costs, 
must  serve  a  notice  of  trial.  Wilson  v. 
Wheeler,  (Supreme  Ct.  Spec.  T.)  6 
How.  Pr.  (N.  Y.)  49. 

Where  both  parties  are  entitled  to 
notice  the  cause  for  argument,  both  are 
equally  in  default  if  it  is  not  brought 
on.  Jackson  v.  Brownell,  3  Cai.  (N. 
Y.)  151. 

In  Colorado,  in  the  absence  of  a  rule 
of  court  requiring  notice  of  trial  or  the 
fixing  of  a  day  for  trial,  failure  to  give 
such  notice  is  not  reversible  error. 
Welch  V.  Jepson,  13  Colo.  App.  520. 

In  Wisconsin,  failure  to  give  notice 
does  not  affect  the  jurisdiction,  being 
merely  an  irregularity.  Pier  v.  Storm, 
37  Wis.  247;  Ramsay  v.  Davis,  20  Wis. 
31- 

Where  amended  pleadings  are  fled,  a 
new  notice  of  trial  is  necessary.  Ro- 
maine  v.  Bowdoin,  70  Hun  (N.  Y.)  366; 
Coler  V.  Lamb,  19  N.  Y.  App.  Div.  236; 
Jones  V.  Seaman,  (Supreme  Ct.  Spec. 
T.)  30  Misc.  (N.  Y.)  65:  Wright  v.  Zim- 
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1.  In  General. 


tnerman,  (Supreme  Ct.  Tr.  T.)  21  Misc. 
<N.  Y.)  407;  Fisher  v.  Gunn,  (N.  Y. 
Super.  Ct.  Spec.  T.)  i2  Misc.  (N.  Y.) 
207;  Grindal  v.  De  Lano,  (N.  Y.  City 
Ct.  Gen.  T.)  21  Civ.  Proc.  (N.  Y.)  224; 
Gair  v.  Birmingham,  (N.  Y.  Super.  Ct. 
Spec.  T.)  20  Civ.  Proc.  fN.  Y.)  233; 
Yates  V.  McAdam,  (Supreme  Ct.  Tr.  T.) 
18  Misc.  (N.  Y.)  295;  McBride  v.  Lan- 
gan,  (Supreme  Ct.)  19  Civ.  Proc.  (N. 
Y.)  41;  Townsend  v.  Hillman,  fN.  Y. 
City  Ct.  Spec.  T.)  18  Civ.  Proc.  (N.  Y.) 
213;  Ostrander  v.  Conkey,  20  Hun 
{N.  Y.)  421.  Contra  in  Minnesota,  Ste- 
vens V.  Curry,  10  Minn.  316. 

Where  an  amendment  to  an  answer 
consisting  merely  of  a  general  denial 
is  received  by  plaintiff  without  objec- 
tion, he  must  serve  a  new  notice  of 
trial;  otherwise  defendant  is  entitled  to 
a  continuance.  Whitefoot  v.  Leffing- 
well,  90  Wis.  182. 

But  where  an  amended  complaint  is 
granted  by  order  of  the  court  without 
prejudice  to  any  of  the  proceedings  al- 
ready had.  or  to  the  position  of  the 
cause  on  the  date  calendar,  no  new 
notice  of  trial  is  required.  Klenert  v. 
Iba,  (N.  Y.  City  Ct.  Gen.  T.)  17  Misc. 
(N.  Y.)  69. 

Appeals  from  commissioners  in  probate 
cases  are  always  at  issue,  and  the  mak- 
ing up  of  a  new  issue  in  the  circuit 
court  is  a  mere  matter  of  form  and  sel- 
dom necessary  or  important,  and  notice 
of  trial  may  be  served  before  the  filing  of 
a  plea.     People  v.  Judge,  38  Mich.  614. 

Adjourned  Circuit. — A  cause  must 
be  noticed  for  trial  at  an  adjourned  cir- 
cuit. Parkins  z/.  Stephenson,  10  Wend. 
(N.  Y.)  620. 

Adjournment  by  Consent.  —  Where 
cause  is  adjourned  by  consent  of  the 
parties,  a  new  notice  of  trial  is  not 
necessary.  Brady  v.  Martin,  (N.  Y. 
City  Ct.  Gen.  T.)  19  Civ.   Proc.  (N.   Y.) 

134- 

In  appeals  from  justice  oj  the  peace,  but 
one  notice  of  trial  is  required.  This 
may  be  given  by  either  party,  and  when 
given  the  appeal  may  be  brought  to  a 
hearing  without  further  notice.  Web- 
ster V.  School  Dist.  No.  4,  16  Wis.  316. 

On  probate  appeals  in  the  circuit  court, 
for  the  first  term  after  they  are  taken, 
no  separate  notice  of  trial  is  required; 
the  notice  given  with  the  plea  is  suffi- 
cient; but  notice  of  trial  is  required  at 
subsequent  terms.  People  v.  Wayne 
Circuit  Judge,  39  Mich.  i. 


Where  a  case  has  been  appealed  and 
remanded  to  the  trial  court  for  a  new 
trial,  a  new  notice  of  trial  is  necessary. 
Mead  v.  Billings,  43  Minn.  239. 

Where  supplemental  complaint  is  filed, 
no  new  notice  of  trial  is  necessary. 
Lovatt  V.  Watson,  35  Hun  (N.  Y.)  553. 

Who  is  Entitled  to  Notice  —  Generally. 
—  A  person  who  is  a  party  to  the  action 
is  entitled  of  right  to  notice  of  the  trial. 
Mead  v.  Billings,  43  Minn.  239. 

A  party  who  appears  is  entitled  to 
notice  of  trial.  Tracy  ?--.  New  York 
Steam  Faucet  Mfg.  Co.,  i  E.  D.  Smith 
(N.  Y.)  349;  Rose  7K  Barr,  2  Wis.  492. 
And  he  is  entitled  to  such  notice  al- 
though he  has  neither  answered  nor 
demurred.  Tracy  v.  New  York  Steam 
Faucet  Mfg.  Co.,  i  E.  D.  Smith  (N.  Y.) 

349- 

Defendant  who  files  an  answer  or  plea 
is  entitled  to  notice.  Penfold  v.  Sly- 
field.  110  Mich.  343.  And  where  de- 
fendants answer  separately  by  different 
attorneys,  each  is  entitled  to  notice. 
Seaman  v.  McReynolds,  40  N.  Y.  Super. 
Ct.  545- 

Who  may  Serve  —  Generally.  —  Either 
party  may  notice  the  cause  for  trial. 
Schroeder  v.  Kohlenback,  (C.  PI.  Gen. 
T.)6  Abb.  Pr.  (N.  Y.)66;  Reynolds  v. 
Davis,  (N.  Y.  Super.  Ct.)  2  Abb.  Pr.  (N. 
Y.)  163.  And  see  list  of  statutes  cited 
supra,  this  note. 

By  Substituted  Attorney.  —  An  attor- 
ney who  has  been  substituted  without 
any  order  of  the  court,  or  an  attorney 
who  has  consented  to  the  substitution 
of  another  attorney,  cannot  file  a  notice 
of  trial.  Felt  v.  Nichols,  (Supreme  Ct. 
Tr.  T.)  21  Misc.  (N.  Y.)  404. 

On  Whom  Service  nmy  be  Made  —  Gen- 
erally. —  Where  an  attorney  appears 
for  all  the  defendants,  service  of  notice 
of  trial  on  him  is  sufficient,  although 
some  of  the  defendants  subsequently 
appear  by  other  attorneys.  Landy- 
skowski  V.  Lark,  108  Mich.  500. 

Of  Hearing  on  Appeal.  —  Service  of 
notice  of  hearing  on  appeal  is  sufl5cient 
if  made  on  the  attorney  appearing  in 
the  trial  court  and  acting  for  the  appel- 
lants in  the  appeal  proceedings.  Ros- 
kopp  V.  Canfield,  97  Mich.  628. 

Manner  of  Service  —  Generally.  —  Ser- 
vice of  notice  by  mail  is  sufficient  if 
made  upon  the  attorney  or  party  and 
such  attorney  or  party  appears  at  the 
trial.  People  z/.  St.  Clair  Circuit  Judge, 
41  Mich.  549. 
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a.  To  Clerk  of  Court. 


At  Office  of  Attorney.  —  Service  of 
notice  at  the  office  of  the  attorney, 
although  the  attorney  is  absent,  is 
sufficient.  Harwood  v.  Smethurst,  30 
N.  J.  L.  230. 

Time  of  Service  —  Generally.  —  Notice 
of  trial  must  be  served  the  number  of 
days  at  least  required  by  the  statute. 
Jenks  V.  Payne,  15  Johns.  (N.  Y.)  399; 
Small  V.  Edrick,  5  Wend.  (N.  Y.)  137; 
Pitcher  v.  Clark,  2  Wend.  (N.  Y.)  631. 
And  the  court  has  no  authority  to 
shorten  the  time  of  the  notice  of  trial. 
Grindal  v.  De  Lano,  (N.  Y.  City  Ct. 
Gen.  T.)  21  Civ.  Proc.  (N.  Y.)  224. 

The  notice  must  be  served  for  the 
same  term  of  court  as  the  note  of  issue. 
Bruxey  r.  Burke,  (Supreme  Ct.  Tr.  T.) 
21  Misc.  (N.  Y.)  564. 

Where  notice  of  trial  is  served  as  late 
as  ten  o'clock  at  night  on  the  last  day 
allowed  for  service,  and  the  notice 
•came  to  the  knowledge  of  the  attorney 
the  next  day,  it  is  insufficient.  Bowen 
V.  Clarke,  2  Wend.  (N.  Y.)  249. 

After  Issue  is  Joined.  —  Notice  of  trial 
■cannot  be  served  until  issue  is  joined. 
Oneida  Nat.  Bank  v.  Stokes,  58  Barb. 
(N.  Y.)  508. 

Before  Time  to  Reply  has  Expired.  — 
Notice  of  trial  cannot  be  served  before 
the  time  to  reply  has  expired.  Meis- 
lahn  V.  Hanken,  (C.  PI.  Gen.  T.)45  N. 
Y.  St.  Rep.  676. 

May  be  served  by  mail  sixteen  days  be- 
fore the  term,  including  the  day  of 
•service.  Germania  L.  Ins.  Co.  v. 
Powell,  (Supreme  Ct.  Spec.  T.)  29  Misc. 
(N.  Y.)  424. 

Notice  oj  trial  prematurely  filed  is  an 
irregularity  merely  and  does  not  go  to 
the  jurisdiction  of  the  court,  and  is 
waived  if  the  parties  go  to  trial  on  the 
merits.  Mills  v.  National  F.  Ins.  Co., 
92  Wis.  90. 

Where  notice  of  trial  of  an  appeal 
from  a  justice  of  the  peace  is  given  be- 
fore the  justice  has  made  his  return,  it 
is  premature  and  the  cause  will  be 
stricken  from  the  calendar.  Demming 
V.  Weston,  15  Wis.  236. 

Form  of  Notice  —  Generally.  —  No  par- 
ticular form  of  notice  is  prescribed  by 
the  code  or  rules  of  court.  Any  form 
is  sufficient  which  informs  the  adverse 
party  that  the  case  will  be  brought  on 
for  trial,  the  date  and  place.  Townsend 
V.  Hillman,  (N.  Y.  City  Ct.  Spec.  T.) 
18  Civ.  Proc.  (N.  Y.)  213. 

In  determining   the  sufficiency  of  a 


notice  of  trial,  it  is  a  general  rule  that 
the  court  will  inquire  whether  the  at- 
torney or  party  was  misled  thereby. 
Bander  v.  Covill,  4  Cow.  (N.  Y.)  60. 

Authority  of  person  serving  notice  must 
be  shown.  Hathaway  v.  Marquette  Cir- 
cuit Judge,  117  Mich.  323. 

The  omission  to  attach  the  signature 
of  the  attorney  before  the  words  "  at- 
torney for  plaintiff"  renders  notice  in- 
sufficient. Hathaway  v.  Marquette 
Circuit  Judge,  117  Mich.  323. 

Correct  address  by  street  and  number 
must  be  given  where  the  notice  is  served 
by  mail,  and  where  the  address  of  the 
plaintiff's  attorney  upon  the  paper 
signed  by  him  was  "  799  P^-ar/ street, 
Buffalo,  N.  K."  and  the  address  on  the 
envelope  containing  the  notice  of  trial 

was  "  No.  Pearl  street,    Buffalo, 

N.  K"  it  was  held  insufficient.  Seifert 
V.  Caverly,  63  Hun  (N.  Y.)  604. 

Date  of  Notice.  —  Where  the  date  is 
obviously  a  clerical  error,  the  defect  is 
waived  by  the  party  receiving  the  notice 
and  accepting  the  same.  Weiss  f.Mor- 
rell,  (C.  PI.  Gen.T.)7  Misc.  (N.  Y.)539. 

Day  of  the  Week.  — Although  the  day 
of  the  week  be  wrongly  stated,  if  the  day 
of  the  month  is  right,  the  notice  is  suffi- 
cient.   Wolfe  v.  Horton,  3  Cai.  (N.Y.)86. 

Must  be  in  writing.  Hathaway  v. 
Marquette  Circuit  Judge,  117  Mich.  323. 

Place  of  moving  need  not  be  stated,  as 
the  place  of  terms  of  court  is  fixed  by 
law,  of  which  everyone  must  take  notice 
at  his  peril,  and  the  addition  of  a  wrong 
place  is  mere  surplusage  and  will  be 
rejected.  Willard  v.  Brown,  5  Cow. 
(N.  Y.)28r. 

Signature.  —  Notice  must  be  signed 
with  the  name  of  the  attorney  or  party 
giving  the  notice.  Hathaway  v.  Mar- 
quette Circuit  Judge,  117  Mich.  323. 

Surplusage.  —  The  words  "  or  as  soon 
thereafter  as  counsel  can  be  heard," 
inserted  in  a  notice,  is  surplusage. 
Anonymous,  I  Johns.  (N.  Y.)  143. 

Where  two  causes  of  action  are  at  issue, 
and  notice  of  trial  for  one  onlyis  served, 
it  must  specify  the  action  to  be  tried. 
Lisher  v.  Parmelee,  i  Wend.  (N.  Y.)  22. 

Precedent. —  In  Conkey  v.  Northern 
Bank,  6  Wis.  447,  the  notice  of  trial 
was  as  follows: 

'^Outagamie  County  Circuit  Court: 
Northern  Bank 


Theodore  Conkey. 

You  will  please  take  notice  that  the 
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Form  No.  145  15. 

John  Doe,  plaintiff,      \  In  the  District  Court  of  Iowa,  in  and  for 
against  V      Harrison  County, 

Richard  Roe,  defendant.  )  October  "£&rm,  a.  d.  i89P. 

Trial  Notice. 
The  clerk  of  said  court  will  enter  the  above  entitled  cause  for  trial 
on  the  court  calendar  for  October  Term,  a.  d.  \Z99. 
Dated  the  twentieth  day  of  September,  i899.'^ 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

b.  To  Opposite  Party. 

Form  No.  145x6.* 
State  of  Colorado,        \  t    ^u     r^  •  .  •  ^  /-. 

County  of  Arapahoe.  \  ^^-    ^"  ^^^  ^''^''''*  ^ourt. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
To  Oliver  Ellsworth,  Attorney  for  Defendant: 

You  will  please  take  notice  that  at  the  incoming  of  court  on 
Tuesday,  the  tenth  day  of  September,  \Z99,  or  as  soon  thereafter  as 
counsel  can  be  heard,  I  shall  apply  to  the  court  to  have  the  above 
entitled  cause  set  for  trial  on  the  seventeenth  day  of  September,  iS99, 
when  and  where  you  may  attend,  if  you  think  proper. 
Dated  the  ei^^hth  day  of  September,  iS99. 
Very  respectfully, 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

Form  No.  1 4  5  i  7  .♦ 

(Dist.  of  Col.  Supreme  Ct.  Com.  L.  Rules,  No.  33.) 

In  the  Supreme  Court  of  the  District  of  Columbia,  the  tenth  day  of 
April,  iS99. 

above  entitled  cause  will  be  brought  to  And  see,  generally,  supra,  note  i,  p. 

trial  at  the  next  term  of  the  said  court,  20i. 

to  be  held  at  the  court-house,  in  the  city  3.  Colorado.  —  Dist.  Ct.  Rules(2d  Jud. 

of  Green  Bay,  in  said    county,  on  the  Dist.  Arapahoe  Co.),  No.  38. 

third  Monday  in  October,  a.  D.  1856."  And  see,  generally,  supra,  note  i,  p. 

It  was  held  in  this  case  that  a  mis-  201.                                      * 

take  in  stating  the  name  of  the  county  One  day's  notice  must  be  given  to  the 

seat  did  not  render  the  notice  fatally  opposite  party.     Colo.    Dist.  Ct.  Rules 

defective,  as  the  notice  was  entitled  in  (2d  Jud.  Dist.  Arapahoe  Co.),  No.  38. 

the  proper  county  and  the  county  seat  And  see,  generally,  supra,  note  i,  p. 

is  fixed  by  law,  and  everyone  is  sup-  201. 

posed  to  have  knowledge  of  that  fact.  Any  party    to   the    action  may   serve 

and  also  that  the  terms  of  the  circuit  notice.      Colo.  Dist.  Ct.  Rules  (2d  Jud. 

court  are  held  at  the  county  seat.  Dist.  Arapahoe  Co.),  No.  38. 

1.  Iowa.  —  Code  (1897),  §  3658.  And  see,  generally,  supra,  note  i,  p. 
And  see,  generally,  supra,  note  i,  p.  201. 

201.  4.  District  of  Columbia.  —  Supreme 

2,  Time  of  Filing.  —  Notice   shall  be     Ct.  Com.  L.  Rules,  No.  33. 

filed  at  least  ten  days  before  the  trial.         And  see,  generally,  supra,  note  r,  p. 
Iowa  Code  (1897),  §  3658.  201. 
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i      John  Doe,  plaintiff,       1 
Between  -I  and  V  At  Law,  No.  100. 

(  Richard  Roe,  defendant.  ) 
Take  notice  that  the  issue  joined  in  this  cause  will  be  tried  at  the 
next  term  of  this  court. 

Jeremiah  Mason,  Attorney  for  Plaintifif. 
Mr.  Oliver  Ellsworth,  Attorney  for  Defendant. 

Form  No.  145  i  8.' 

State  of  Minnesota,  \  District  Court, 

County  of  Ramsey.   \  Second  Judicial  District. 

John  Doe,  plaintiff,        \ 

against  [■  Notice  of  Trial. 

Richard  Roe,  defendant.  ) 

Sir:  You  will  please  to  take  notice  that  the  issues  of  fact  and  law  in 
the  above  entitled  action  will  be  brought  on  for  trial  at  the  next 
regular  term  of  the  District  Court  aforesaid,  appointed  to  be  held  in 
and  for  the  county  of  Ramsey,  at  the  court-house  in  the  city  of  St.  Paul, 
in  said  county,  on  the  tenth  6diy  June,  iS99,  at  the  opening  of  said 
court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard. 

Dated  June  1,  iS99. 

Yours  respectfully, 

Jeremiah  Mason,  Attorney  for  Plaintiff. 
To  Oliver  Ellsworth,  Attorney  for  Defendant. 

Form  No.  1 4  5  1 9  .*  > 

John  Doe     \ 
against        >  On  Contract. 
Richard  Roe.  ) 

Take  notice  of  the  trial  of  the  issue  joined  in  this  cause  before  the 
Hudson  County  Circuit  Court  holden  at  Jersey  City,  in  and  for  the 
■county  of  Hudson,  on  the  second  Tuesday  of  September  next,  at  ten  o'clock 
in  the /(^rifnoon,  or  as  soon  thereafter  as  the  said  court  can  attend  to 
the  same. 

Dated  the  twenty-fourth  day  of  August,  \%99. 
Yours  respectfully, 

Jeremiah  Mason,  Attorney  for  Plaintifif. 
To  Oliver  Ellsworth,  Esq.,  Attorney  for  Defendant,  or  whom  it  may 
concern. 

Eitherparty  may  give  notice.    Dist.  of  And  see,  generally,  supra,  note  i,  p. 

Col.  Supreme  Ct.  Com.  L.  Rules,  No.  33.  201. 

And  see,  generally,  supra,  note  i,  p.  Either  party  may  give  notice.     Minn. 

201.  Stat.  (1894),  §  5362. 

Time  of  Piling.  —  Notice  maybe  filed  And  see,  generally,  supra,  note  r,  p. 

at  any  time   after  issue   and    at    least  20i. 

ten  days,  exclusive  of  Sundays,  before  Time  of  Filing. —  Notice  must  be  given 

the  sitting  of  the  court  before  which  at   least   eight   days   before   the  term, 

the  case  stands  for  trial.     Dist.  of  Col.  Minn.  Stat.  (1894),  §  5362. 

Supreme  Ct.  Com.  L.  Rules,  No.  33.  And  see,  generally,  supra,  note  r,  p. 

And  see,  generally,  supra,  note  i,  p.  201. 

.201.  2.  New  fersey.  —  Gen.  Slat.  (1895),  p. 

1.  Minnesota.  —  Stat.  (1894),  §  5362.  2561,  §  171. 
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>^  On  bill,  etc. 


Form  No.  14520.' 
In  Chancery  of  New  Jersey. 
Between 
John  Doe,  complainant, 

and 
Richard  Roe,  defendant. 

Take  notice,  that  this  cause  will  be  brought  to  a  hearing,  on  the 
bill  and  answer  {or  other  pleadings,  naming  them)  filed  therein,  before 
the  chancellor,  at  the  state  house,  in  the  city  of  Trenton,  on  the  Jirst 
Tuesday  of  September  next,  at  the  opening  of  the  court  on  that  day,  or 
as  soon  thereafter  as  counsel  can  be  heard  thereon. 

Dated  the  eighteenth  day  of  August,  iS99. 
To  Oliver  Ellsworth,  Esq.,  Solicitor  for  Defendant,  or  whom  it  may 
concern. 

Yours,  etc., 
Jeremiah  Mason,  Solicitor  for  Complainant. 


Form  No.  14521.' 
Supreme  Court,  Suffolk  County. 


And  see,  generally,  supra,  note  i,  p. 
201. 

All  issues  in  fact  and  in  law  and  all 
arguments  on  rules  to  show  cause  sliall 
be  noticed  for  trial  and  argument  on 
the  first  day  of  the  term,  unless  the 
cause  shall  not  have  been  in  issue  in 
time  to  notice  same  on  that  day,  in 
which  case  same  shall  be  noticed  for 
any  other  day  of  the  term,  but  causes 
noticed  for  the  first  day  shall  always 
have  the  preference.  N.  J.  Cir.  Ct, 
Rules,  No.  7;  N.  J.  Supreme  Ct.  Rules, 
No.  43. 

And  see,  generally,  supra,  note  i,  p. 
201. 

When  any  case  shall  have  slept  fonr 
terms  after  issue  joined,  thirty  days' 
notice  of  trial  shall  be  given,  after 
which,  if  the  case  shall  not  be  then 
tried,  the  usual  notice  shall  be  sufficient, 
unless  the  same  shall  have  slept  over 
four  more  terms.  N.  J.  Gen.  Stat. 
(1895),  p.  2562,  ^  172. 

And  see,  generally,  supra,  note  i,  p. 
201. 

Notice  shall  be  in  writing.  N.  J.  Gen. 
Stat.  (iSg5),  p   2561,  §  171. 

And  see.  generally,  supra,  note  i,  p. 
201. 

Notice  shall  be  given  to  defendant  if  he 
appear  in  person,  or  his  attorney  or  to 
the  sheriff  or  keeper  of  the  jail  if  de- 
fendant be  in  custody.  N.  J.  Gen.  Stat. 
(1895),  p.  2561,  §  171. 

And  see,  generally,  supra,  note  r.  p. 
■  201. 

Notice  shall  be  filed  with  the  clerk  at 


N.J. 


least  six  days  before  the  term. 
Gen.  Stat.  (1895),  p.  2563,  §  175. 

And  see,  generally,  supra,  note  i,  p. 
2or. 

Time  of  Giving.  —  Notice  shall  be 
given  at  least  twenty  days  before  the 
intended  trial.  N.  J.  Gen,  Slat.  (1895), 
p.  2561,  §  171. 

And  see,  generally,  supra,  note  i,  p. 

20I. 

Short  notice  of  trial,  when  directed  by 
the  court,  shall  be  given  five  days  before^ 
such  trial.  N.  J.  Gen.  Stat.  (1895),  p. 
2562,  §  174. 

And  see,  generally,  supra,  note  i,  p. 
201. 

Countermand  of  notice  of  trial  shall  be 
in  writing  and  given  at  least  seven 
days  before  such  intended  trial,  and  on 
failure  thereof  costs  shall  be  awarded 
in  like  manner  as  if  notice  of  trial  had 
not  been  countermanded.  N.  J.  Gen. 
Stat.  (1895),  p.  2562.  §  173. 

And  see,  generally,  supra,  note  i,  p. 
201. 

1.  New  Jersey.— Zh.  Ct.  Rules,  No. 
II. 

And  see,  generally,  supra,  note  I,  p. 
2or. 

Time  of  Serving.  —  Notice  shall  be 
served  at  least  fifteen  days  before  the 
intended  hearing  or  argument.  N.  J. 
Ch.  Ct.  Rules,  No.  11. 

And  see,  generally,  supra,  note  i,  p. 
20T. 

2.  New  yi>rit.— Code  Civ.  Proc,  §  977. 
.•\nd  see,  generally,  supra,  note  i,  p- 

201. 
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14521.     NOTICE  OF  TRIAL  AND  ARGUMENT.     14523. 

John  Doe,  plaintiff,        i 

against  \  Notice  of  Trial. 

Richard  Roe,  defendant.  ) 

Please  to  take  notice  that  the  issue  of  fact  in  this  action  will  be 
brought  to  trial,  and  an  inquest  taken  therein,  at  a  trial  term  of  the 
Supre?ne  Court  appointed  to  be  held  in  and  for  the  county  of  Suffolk, 
at  the  court-house  in  River  head,  on  Xht  Ji/th  day  of  March,  iS99,  at  ten 
o'clock  in  the /orenoon  of  that  day,  or  as  soon  thereafter  as  counsel 
can  be  heard. 

Dated  the  tenth  day  of  February,  i  W9. 

Jeremiah  Mason,  Attorney  for  Plaintiff, 
15  Main  street,  Northport,  Suffolk  county,  New  York?- 
To  Oliver  Ellsworth,  Esq.,  Attorney  for  Defendant,  10  Main  street^ 
Northport,  Suffolk  county.  New  York. 

Form  No,  14522.' 

State  of  North  Dakota,  \  In  District  Court, 

County  of  Barnes.  \  ^^"    Fifth  Judicial  District. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

Sir:  You  will  please  take  notice  that  the  issue  oi  fact  in  the  above 
entitled  action  will  be  brought  on  for  trial  at  the  next  regular  term 
of  the  District  Court  to  be  held  in  and  for  the  county  of  Barnes,  at 
the  court-house  in  the  city  of  Valley  City  in  said  county,  on  the  eleventh 
day  oi  Jufte,  a.  d.  i%99,  at  the  opening  of  said  court  on  that  day,  or 
as  soon  thereafter  as  counsel  can  be  heard. 
Dated  Xhe  first  day  oi  June,  a.  d.  i899. 
Yours  respectfully, 

Jeremiah  Mason,  Attorney  for  Plaintiff, 
Valley  City,  N.  D. 
To  Oliver  Ellsworth,  Esq.,  Attorney  for  Defendant. 

Form  No.  14523.' 

State  of  South  Dakota,  )  In  the  Circuit  Court, 
County  of  Hughes.         \  Sixth  Judicial  Circuit. 
Notice  of  Trial,  General. 
Please  take  notice  that  this  action  will  be  brought  on  for  trial  at 

Either   party  may   serve   the   notice.  And  see,  generally,  supra,  note  i,  p. 

N;  Y.  Code  Civ.  Proc,  §  977.  201. 

And  see,  generally,  supra,  note  I,  p.  Either  party  may  give  notice.    N.  Dak. 

201.  Rev.  Codes  (1895),  §  5422. 

Time  of  Service.  —  Notice    must    be  And  see,  generally,  supra,  note  i,  p. 

served  at   least   fourteen  days   before  2or. 

the  commencement  of  the  term.     N.  Y.  Time   of    Giving.  —  Notice    must    be 

Code  Civ.  Proc,  §  977.  given    at    least    ten   days    before   the 

And  see,  generally,  supra,  note  i,  p.  court.     N.   Dak.   Rev.  Codes  (1895),  § 

201.  5422. 

1.  Office  and  PoBt-office  Address. — Hun's  And  see,  generally,  supra,  note  i,  p. 
N.  Y.  Ct.  Rules  (1896),  No.  2.  201. 

2.  North  Dakota.  —  Rev.  Codes  (1895),  3.  South  Dakota.  —  Dak.  Comp.  Laws 
§  5422-  (1887),  §  5034. 
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the  next  regular  term  of  this  court  to  be  held  at  the  court-house  in  the 
city  of  Pierre.,  in  the  county  of  Hughes,  on  the  tenth  day  of  March, 
i899,  at  the  opening  of  the  court  on  that  day,  or  as  soon  thereafter 
as  counsel  can  be  heard. 

Dated  the  twenty-sixth  day  of  February,  iB99. 
Yours,  etc., 

Jeremiah  Mason,  Attorney  for  Plaintiff. 
To  Oliver  Ellsworth,  Esq.,  Attorney  for  Defendant. 

Due  service  of  the  notice  of  which  the  above  is  a  copy  is  admitted. 
Dated  the  twenty-seventh  day  of  February,  iS99. 

Oliver  Ellsworth,  Attorney  for  Defendant. 

Form  No.  14524.' 

State  of  Washington,  \ 
County  of  Spokane.      \ 

In  the  Superior  Court  of  the  State  of  Washington  for  the  County  of 
Spokane. 

First  Department. 
John  Doe,  plaintiff,      )  No.  200. 

against  V  Notice  of  Trial. 

Richard  Roe,  At.it.n6.2ixv\.?'  )  Issue  of  Fact  (or  Law"). 
To  the  above  named  defendant  Richard  Roe  and  to  Mr.  Oliver  Ells- 
worth, his  attorney: 
You  and  each  of  you  will  please  take  notice  that  the  issue  of  fact 
raised  by  answer  to  the  complaint  in  the  above  entitled  cause  will  be 
brought  on  for  trial  at  such  time  as  shall  be  set  by  the  said  court, 
under  its  rules,  and  that  said  cause  will  be  noted  on  the  trial  docket 
of  said  court  for  that  purpose. ^ 
Dated  Xht  first  day  oi  June,  i899. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

And  see,  generally,  supra,  noie  i,  p.  cause  will  be  tried.     Western  Security 

20t.  Co.  V.  Lafleur,  17  Wash.  406. 

Either  party  may  give  notice.     Dak.  Either  party  may  give  notice.     Bal- 

Comp.  Laws  (1887),  §  5034.  linger's   Anno.    Codes  &   Stat.   Wash. 

And  see,  generally,  supra,  note  i,  p.  (1897),  ^  4970. 

201.  And  see,  generally,  supra,  note  I,  p. 

Time    of    Giving.  —  Notice    must   be  201. 

given  at  least  ten  days  before  the  court.  Time    of    Service.  —  Notice    shall    be 

Dak.  Comp.  Laws  (1887),  §  5034.  served  at  least  three  days  before  any 

And  see,  generally,  supra,  note  i,  p.  day  provided  by  rules  of  court  for  set- 

201.  ting  causes  for  trial.     Ballinger's  Anno. 

1.    Washington.  —  Ballinger's    Anno.  Codes  &  Stat.  Wash.  (1897),  §  4970. 

Codes  &  Stat.  (1897),  §  4970.  And  see,  generally,  supra,  note  r,  p. 

And  see,  generally,  supra,  note  i,  p.  201. 

201.  2.  Title  of  cause  shall  be  stated  as  in 

Under  the  provisions  of  the  laws  of  the  pleadings.    Ballinger's  Anno.  Codes 

1893,  p.   416,  S  35  (Ballinger's  Anno.  &Stat.  Wash.  (1897),  §  4970. 

Codes  &  Stat.  (1897),  §  4970),  the  notice  And  see,  generally,  supra,  note  i,  p. 

of  setting  the  cause  for  trial  shall   be  201. 

served   upon   the  opposite  party  three  3.  That  the  issue  will  be  brought  on  for 

days  before  the  time  fixed  by  the  rules  trial  at  the  time  set  by  the  court  must 

of  court  for  setting  causes  for  trial,  and  be  stated.     Ballinger's  Anno.  Codes  & 

that  the  cause  shall  be  brought  on  for  Stat.  Wash.  (1897),  §  4970. 

trial  at  such  time  as  the  court  may  fix  And  see,  generally,  supra,  note  i,  p. 

■does  not  require  notice  of  the  time  the  201. 
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Form  No.  14525.' 

In  the  Superior  Court  of  King  County,  State  of  Washington. 
John  Doe,  plaintiff,       \  ^^^   ^^^ 

«•  i     j^^^^^fc      ,     .    C  Notice  of  Hearing. 
Richard  Roe,  defendant.  )  *» 

To  Oliver  Ellsworth,  Esq.,  Attorney  for  Defendant: 

You  are  hereby  notified,  that  at  the  hour  of  ten  o'clock  in  \h^  fore- 
noon of  the  tenth  day  ol  June,  i899,  or  as  soon  thereafter  as  counsel 
can  be  heard,  before  the  above-mentioned  court  and  the  judge 
thereof,  at  the  court-house  in  Seattle,  in  King  county,  the  plaintiff  will 
•call  up  for  argument  the  motion  by  plaintiff  to  make  more  definite 
and  certain  the  answer  of  defendant  in  the  above  entitled  action. 

Dated  at  Seattle  aforesaid,  this  fifth  day  oi  June,  i899. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

Form  No.  14526.' 

Circuit  Court,  Buffalo  County. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

Please  take  notice  that  the  above  entitled  action  will  be  brought 
to  trial,  and  an  inquest  taken  therein,  at  the  regular  term  of  the  afore- 
said court,  to  be  held  at  the  court-house  in  the  city  oiAlma,  in  the  said 
county  of  Buffalo,  on  the  twenty-first  day  of  October  next,  at  the  open- 
ing of  court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard. 

October  10,  xS99. 

Yours,  etc., 
Jeremiah  Mason,  Plaintiff's  Attorney. 
To  Oliver  Ellsworth,  Esq.,  Attorney  for  Defendant. 

2.  Default  Conditionally  Set  Aside  in  Justice's  Court. 

Form  No.  14527.^ 

In  the  Justice  Court  of  Abraham  Kent,  a  Justice  of  the  Peace  of 
Colfax  County,  Nebraska. 

John  Doe,  plaintiff,       \ 

against  >•  Notice  of  Trial. 

Richard  Roe,  defendant,  ) 
To  John  Doe,  plaintiff: 

1.  Washington.  —  Ballinger's  Anno.  Time  of  Service.  —  Notice  must  be 
Codes  &  Stat.  (1897),  §  4970.  served   at    least   ten   days    before  the 

See  also  supra.  Form  No.  14524,  and  term,  excluding  the  day  on  which   the 

notes    thereto,    and.   generally,    supra,  notice  is  given  but  including  the  first 

note  I,  p.  201.  day  of  the  term.     Wis.   Stat.  (1898),  § 

2.  ^w«?//jm. —Stat.  (1898),  §  2845.  2845. 

And  see,  generally,  supra,  note  I,  p.  And  see,  generally,  supra,  note  i,  p. 

201.  201. 

Either  party  may  give   notice.     Wis."  3.  Nebraska.  —  Comp.  Stat.  (1899),  § 

Stat.  (1898),  S  2845.  6524. 

And  see,  geneially,  supra,  note  i,  p.  And  see,  generally,  supra,  note  i,  p. 

201.  201. 
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14527.     NOTICE  OF  TRIAL  AND  ARGUMENT.     14529. 

The  above  named  plaintiff  is  liereby  notified  that  the  judgment 
rendered  by  default  in  the  above  cause  is  conditionally  set  aside,  and 
a  trial  will  be  had  in  said  action  h^ioxo.  Abraham  Kent,  a  justice  of  the 
peace,  at  his  otfice  in  Colfax  county,  on  the  tenth  day  oi  June,  1899, 
at  ten  o'clock  in  the /<7r^noon,  standard  time.^ 
Dated  the  third  day  ol  June,  iS99. 

Richard  Roe,  Defendant. 
Received  copy  of  above  notice  this  third ddt.y  oi  June,  iS99.^ 

John  Doe. 

II.  NOTICE  OF  ARGUMENT. 
1.  In  General. 

Form  No.  14528.^ 

Supreme  Court,  Suffolk  County. 
John  Doe,  plaintiff,       \ 

against  >■  Notice  of  Argument. 

Richard  Roe,  defendant.  ) 

Please  to  take  notice  that  the  demurrer  to  the  complaint  in  the  above- 
action  will  be  brought  on  for  argument  before  a  justice  of  this  honor- 
able court  at  a  special  term  thereof,  to  be  held  at  the  court-house  in 
Riverhead,  in  the  county  of  Suffolk,  on  the  tenth  day  oi  June,  i899,  at 
the  opening  of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel 
can  be  heard. 

Dated  the  ffrst  day  of  June,  1 899. 

Yours,  etc., 
Jeremiah  Mason,  Attorney  for  Defendant, 
No.  15  Main  street,  Northport,  Suffolk  county,  New  York. 
To  Oliver  Ellsworth,  Esq.,  Attorney  for  Plaintiff,  No.  10  Main  street,. 
Northport,  Suffolk  county,  New  York. 

2.  In  Appellate  Court. 

Form  No.  14529.* 
In  the  Court  of  Appeals  for  the  State  of  New  York. 

1.  Time  and  place  of  trial  must  be  scribed  by  the  judge  or  court,  by  an 
stated.     Neb.  Comp.  Stat.  (iSgg),  ^6524.     order  to  show  cause.     Hun's  Ct.  Rules 

And  see,  generally,  supra,  note  i,  p.  (1896),  No.  37.     See  also  N.  J.  Supreme 

201.  Ct.  Rules,  No.  29. 

2.  Five  days' notice  must  be  given,  if  the  And  see,  generally,  supra,  note  i,  p. 
party  reside  in  the  county.    If  the  party  201. 

be  not  a  resident  of  the  county,  notice  Time  of  Service. —  Notice  of  argument 

must  be  left  at  the  office  of  the  justice  cannot  be  given  until  the  parties  have 

at  least  ten  days  before  the  trial.     Neb.  come  to  an  agreement  on  the  pleadings. 

Comp.  Stat.  (1899),  §  6524.  Ontario  Bank  v.   Fceter,  2  Wend.   (N. 

And  see,  generally,  supra,  note  i,  p.  Y.)  248. 

201.  Who   may  Give    Notice.  —  Notice    of 

3.  New  York.  — All  questions  for  argument  may  be  given  by  either  party, 
argument  and  all  motions  made  at  Malcolm  v.  Bayard,  i  Johns.  (N.  Y.) 
special  or  trial  terms  shall  be  brought  316. 

before  the  court  on  a  notice,  or  when  a        4.  Preferred  Causes. —  Any  party  claim- 
notice  of   less  than  eight  days  is  pre-     ing  a  preference  must  so  state  in  his, 
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On  appeal  from  the  Second  Judicial  District. 
JohnDoe^  plaintiff  and  appellant,         ) 

against  V  Notice  of  Argument. 

Jiichard Roe,  defendant  and  respondent.  ) 

Sir:  Please  to  take  notice  that  the  above  action  will  be  brought 
on  for  argument  before  the  judges  of  this  court,  at  a  term  thereof  to 
be  held  on  the  tenth  day  oi  September,  i899,  at  t/ie  capital  in  the  city 
of  Albany,  at  the  opening  of  the  court  on  that  day,  or  as  soon 
thereafter  as  counsel  can  be  heard. 
Dated  xh^  first  day  oi  September,  iS99. 

Yours,  etc., 
Jeremiah  Mason,  Attorney  for  Plaintiff  and  Appellant, 

No.  15  Main  street,  Northport,  Suffolk  county,  New  York. 
To  Oliver  Ellsworth,  Esq.,  Attorney  for  Defendant  and  Respondent, 
No.  10  Main  street,  Northport,  Suffolk  county,  New  York. 

Form  No.  14530.' 

«f<''''"f  Sr'*'    •     i  iV/«//i  Judicial  Circuit. 
State  of  lViscot{stn.  \  •' 

/(i?^«  Z><7(?,  plaintiff  and  appellant,        )    .  ,,         ^.      ..^       . 

-'  ^  ■     ^  {   Appeal  from  Orf«// Court, 

Richard  Roe,  deienda.nt  and  respondent.  )  n  y. 

Please  take  notice  that  the  appeal  of  plaintiff  from  the  judgment 
of  the  Circuit  Court  in  the  above  entitled  action  will  be  brought  on 
for  argument  at  the  next  August  term  of  the  Supreme  Court  of  the  state 
of  Wisconsin,  to  be  held  at  the  capitol,  in  the  city  of  Madison,  on  the 
second  Tuesday  of  August,  a.  d.  \W9,  at  the  opening  of  the  court  on 
that  day,  or  as  soon  thereafter  as  counsel  can  be  heard. 

Dated  the  third  day  of  August,  i  W9. 

Yours,  etc., 
Jeremiah  Mason,  Attorney  for  Plaintiff  and  Appellant. 
To  Oliver  Ellsworth,  Esq.,  Attorney  for  Defendant  and  Respondent. 

notice   of  argument    to    the    opposite  a  statement  of  the  nature  of  the  order 

party  and  to  the  clerk,  and  he  must  also  showing  that  the  appeal  is  within  the 

state  the  ground  of  such  preference,  so  class  entitled  to  be  heard  as  motions, 

as  to  show  to  which  of  the  preferred  Smith's  N.  Y.  Ct.  App.  Pr.,  p.  72. 

classes  the  cause  belongs.     N.  Y.  Ct.  Criminal  Cases.  —  Appeals  in  criminal 

App.  Rules  (1896),  No.  14.  cases    brought    after    making   up    the 

To  entitle  an  appeal  from  an  order  to  be  calendar,  or  too  late  to  be  placed  on  the 

placed   on    the    motion    calendar,    the  calendar,  may  be  put  on  the  calendar 

notice   of  argument  for  a  motion   day  at  any  time  and  brought  on  for  hearing 

must  be  served  at  least  eight  days  be-  on  notice  of  ten  days.     N.  Y.  Ct.  App. 

fore   the    day   named  therein    for   the  Rules  (1896),  No.  9. 

hearing,  unless   service   is    waived   or  Time  of  Service. —  Notice  of  argument 

short  notice  accepted,  and  must  be  filed  cannot  be  served  until  after  theexpira- 

with  the  clerk  before  two  o'clock  in  the  tion  of  the  time  for  settlement  of  the 

afternoon  of  the  Friday  next    preced-  case  upon  appeal.     Donohue  v.  Hicks, 

ing   the   motion    day    named  therein.  (C.  PI.   Gen.  T.)  21   How.   Pr.  (N.  Y.) 

The  notice   should   state  that  the   ap-  438. 

peal  is  to  be  brought  on  for  hearing  as  1.   Wisconsin.  —  Supreme   Ct.    Rules 

a  motion  and  should  contain  a  claim  for  No.  23. 

preference  as  "an  appeal  from  an  order  Ten  days'  notice  must  be  given.     Wis. 

entitled  to  be  heard  as  a  motion,"  with  Supreme  Ct.  Rules,  No.  23. 
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NOTICE  TO  PRODUCE  PAPERS. 

See  the  title  DISCOVERY  AND  INSPECTION,  vol.  6,  p.  884. 


NOTICES. 

I.  IN  GENERAL,  216. 
II.  ACTION  PENDING,  220. 

1.  Before  Interstate  Commerce  Commission^  220. 
8.   I?i  Chafuery  Court,  220. 

3.  In  Circuit  Court,  221. 

4.  In  Common  Fleas  Court,  221. 

5.  In  County  Court,  222. 

6.  In  District  Court,  222. 

7.  In  Probate  Cotirt,  223. 

8.  In  Superior  Court,  223. 

9.  In  Supretne  Court,  223. 
10.  Injustice's  Court,  225. 

CROSS-REFERENCES. 

Por  Form  of  Notice  for  Discharge  of  Surety,  see  Form  No.  PQ72, 

For  Form  of  Notice  for  Discovery,  see  Form  No.  7S99- 

For  Form  of  Notice  for  Further  Account,  see  Form  No.  46J. 

For  Forms  of  Notices  in  Appellate  Proceedings,  see  the  title  APPEAL, 
vol.  I,  p.  935;  in  Attachment  Proceedings,  see  the  title  A  TTACH- 
MENT,  ETC.,  vol.  2,  p.  303;  in  Bankruptcy  Proceedings,  see 
the  title  INSOLVENCY,  ETC.,  vol.  10,  p.  140;  in  Distress 
Proceedings,  see  Form  No.  77 2p  et  seq. ;  in  Ejectmetit  Proceedings, 
see  Form  No.  813 1  et  seq.;  in  Homestead  and  Exetnption  Proceed- 
ings, see  the  title  HOMESTEADS  AND  EXEMP  TIONS,  vol. 
9,  p.  303;  in  Lien  Proceedings,  see  Forms  Nos.  ijo^Set  seq.,  IJ2J4 
et  seq.,  13648  et  seq.,  13808  et  seq.,  13816, 1384s  et  seq.;  in  Lunacy 
Proceedings,  seethe  title  INSANE  PERSONS,  vol.  10,  p.  35; 
in  Summary  Proceedings,  see  Form  No.  12^66  et  seq. 

For  Form  of  Notice  of  Acceptance  of  Substitution  of  Attorney,  see  Form 
No.  3488. 

For  Form  of  Notice  of  Adoption,  see  Form  No.  681  et  seq. 

For  Forms  of  Notices  of  Amendment,  see  Forms  Nos.  1144,  1146,  1148, 
iiSiy  1 153,  1155^  I2g6  et  seq.,  8643. 

For  Forms  of  Notices  of  Appeal,  see  Forms  Nos.  606,  1587  et  seq. ,  i8g3 
et  seq. ,  83^1. 

For  Forms  of  Notices  of  Appearance,  see  Forms  Nos.  ippi  et  seq.,  11330. 
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NOTICES. 

For  Form  of  Notice  of  Application  for  Additional  Security^  see  Form 
No.  4714;  for  Alias  Execution.,  see  Form  No.  88J4;  for 
Alimony,  see  Form  No.  786^;  for  Allotvance  of  Costs,  see  Form 
No.  6§8^;  for  Assignment  of  Dower,  see  Form  No.  7^84  et  seq.; 

for  Bail,  see  Forms  Nos.  362J,  3628  et  seq. ;  for  Bill  of  Par- 
ticulars, see  Forms  Nos.  4301  et  seq.,  4333,  433p;  for  Certiorari, 
see  Forms  Nos.  5264,  3287,  5308,  5336,  3354;  for  Change  of 
Venue,  see  Forms  Nos.  544g,  5453  et  seq.,  5535  et  seq.;  for  Com- 
mission to  Tak^ Depositions,  see  For?n  No.  7262  et  seq.;  for  Con- 
tinuance, see  Form  No.  6256;  for  Discharge  from  Arrest,  see 
Forms  Nos.  6354,  87^4,  87g7 ;  for  Discharge  in  Bankruptcy,  see 
Form  No.  11 41  5  et  seq.;  for  DoT.ver,  see  Form  No.  7Q84  et  seq.; 

for  Examination  of  Garnishee,  see  Form  No.  3425;  for  Execu- 
tion, see  Forms  Nos.  87^5,  8807,  8817,  8828;  for  Guardian  ad 
Litem,  see  Forms  Nos.  9873,  p8po,  p8pi,  p8p8  et  seq.;  for  Home- 
stead, see  Form  No.  I0356.et  seq.;  for  Injunction,  see  Form  No. 
10^63  et  seq.;  for  Issues  to  fury,  see  Forms  Nos.  J1785,  117^7; 

for  Judgment,  see  Forms  Nos.  2206  et  seq.,  3010,  4466,  117 p5  et 
seq.;  for  Leave  to  Sue,  see  Form  No.  121^7 ;  for  Mandamus,  see 
Form  No.  13486  et  seq.;  for  Mandate,  see  Fortn  No.  596;  for 
New  Trial  of  Issues,  see  Form  No.  11792;  for  Order  of  Sale,  see 
Form  No.  2955  et  seq.,  10023  et  seq. ;  for  Return  of  Cash  Bail, 
see  Form  No.  3887 ;  for  Security  for  Costs,  see  Forms  Nos.  6489, 
6526;  for  Substitution  of  Parties,  see  Form  No.  11549;  for 
Writ  of  Assistance,  see  Form  No.  2513;  for  Writ  of  Inquiry, 
see  Form  No.  11081. 
For  Forms  of  Notices  of  Application  to  Amend,  see  Forms  Nos.  1131  et  seq., 
II 40  et  seq.,  1164,  6392;  to  be  Made  Party,  see  Form  No.  11587; 
to  Consolidate  Actions,  see  Form  No.   61 11  et  seq.;  to  Discharge 

from  Arrest,  see  Form  No.  8794  et  seq.;  to  Dissolve  Attachment, 
see  Form  No.  3076,  3083;  to  Dissolve  Draining  District,  see  Form 
No.  8029;  to  Erect  Bridge,  see  Form  No.  483 1;  to  Establish  Lost 
Record,  see  Form  No.  13283;  to  Establish  Marriage  Certificate, 
see  Form  No.  13292;  to  Exonerate  Bail,  see  Form  No.  3880; 
to  File  Record  and  Postea,  see  Form  No.  11836;  to  File  Sup- 
plementary Complaint,  see  Form  No.  3421 ;  to  Make  More 
Definite,  see  Form  No.  6954;  to  Modify  Award,  see  Form  No. 
2209;  to  Produce  Documents,  see  Form  No.  7614;  to  Publish 
Depositions,  see  Form  No.  7373;  to  Quash,  see  Form  No.  9294; 
to  Reduce  Bail,  see  Form  No.  3632;  to  Retnoi^e  Ward's  Property, 
see  Form  No.  1089;  to  Require  Election  Between  Counts,  see 
Form  No.  8198;  to  Relax  Costs,  see  Form  No.  6567 ;  to  Sell 
Property,  see  Forms  Nos.  1025,  1028,  11377,  13 130;  to  Set  Aside 
Attachment,  see  Forms  Nos.  3077, 3078;  to  Set  Aside  Satisfaction 
of  Judgment,  see  Form  No.  12193;  to  Suppress  Depositions,  see 
Forms  Nos.  588,  7376;  to  Tile  Drain,  see  Form  No.  8027;  to 
Vacate  Attachment,  see  Form  No.  3075  et  seq. ;  to  Vacate  Aboard, 
see  Form  No.  2210 ;  to  Vacate  Disbarment  of  Attorney,  see  Form 
No.  3581 ;  to  Vacate  Injunction,  see  Form  No.  11039;  to  Vacate 
Order  of  Arrest,  see  Form  No.  2322;  to  Wind  Up  Corporation, 
see  Form  No.  6422. 
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For  Form  of  Notice  of  Appointment  of  Guardian,  see  Form  No.  pppj. 
For  Forms  of  Notices  of  Appraisement.,  see  Forms  Nos.  8344,  1042 j. 
For  Forms  of  Notices  of  Argument  or  Hearing.,  see  Form  No.  i8po  et  seq. 
For  Forms  of  Notices  of  Assessment.,  see  Forms  Nos.  8343,  8J46,  iiopj, 

Iip6i. 
For  Forms  of  Notices  of  Attachment,  see  Forms  Nos.  2843  ^^  ^^9-  >  286J 

et  seq. 
For  Form  of  Notice  of  Attorney's  Lien,  see  Form  No.  3506. 
For  For7tis  of  Notices  of  Claim,  see  Forms  Nos.  *68oj,  PS20,  p52i ;  for 

Damages,  see  Forms  Nos.  4841  et  seq. ,  6804;  of  Exefnptions,  see 

Form  No.  10418;  of  Third  Persons,  see  Forms  Nos.  2p86,  pii5 

et  seq;  to  Contribution,  see  Form  No.  p2p8. 
For  Form  of  Notice  of  Commissioners'  Report,  see  Form  No.  8020. 
For  Form  of  Notice  of  Consolidation,  see  Form  No.  611 1. 
For  Forms  of  Notices  of  Contest,  see  Forms  Nos.  34ip,  82^0,  10422. 
For  Form  of  Notice  of  Cost  Bond  Filed,  see  Form  No.  6^24. 
For  Forms  of  Notices  of  Defe7ise,  see  Forms  Nos.  6oip  et  seq,  145 lO 

et  seq. 
For  Form  of  Notice  of  Disclosure  by  Garnishee,  see  Form  No.  33p3. 
For  Form  of  Notice  of  Discontinuance,  see  Form  No.   7323  et  seq. ;  of 

Dismissal,  see  Form  No.  7S39- 
For  Form  of  Notice  of  Disposition  of  Proceeds,  see  Form  No.  13 124. 
For  Forms  of  Notices  of  Entry  of  Judgment,  see  Form  No.  Ii8p4  et  seq. ; 

of  Order  for  Substitution,  see  Form  No.  3487;  of  Rule,  see  Form 

No.  7270. 
For  Form  of  Notice  of  Examination  De  Bene  Esse,  see  Form  No.  386; 

Under  Commission,  see  Form  No.  7304. 
For  Form  of  Notice  of  Execution,  see  Form  No.  po86. 
For  Form  of  Notice  of  Execution  of  Writ  of  Inquiry,  see  Form  No.  11087. 
For  Form  of  Notice  of  Existence  of  Judg7nent,  see  Form  No.  884p. 
For  Form  of  Notice  of  Filing  Complaint,  see  Form  No.  355p;  Deposi- 
tions, see  Form  No.  7370  et  seq.;  Exceptions,  see  Form  No.  10622; 

Interrogatories,  see  Forms  Nos.  7284  et  seq.,  73p8;  Remittitur,  see 

Form  No.   iq8o;  Report,  see  Form  No.   8373;   Transcript,  see 

Form  No.  12174. 
For  Forms  of  Notices  of  Garnishment,  see  Form  No.  3283  et  seq. 
For  Forms  of  Notices  of  Hearing,  see  Forms  Nos.  681,  682,  21^7,  3610, 

10624,  10633,  1 1425,  11567- 
For  Forms  of  Notices  of  Impounding,  see  Form  No.  8373  et  seq. 
For  Forms  of  Notice  of  Injuries  Sustained,  see  Forms  Nos.  4841  et  seq. , 

6803  et  seq.,  p320  et  seq.,  13575. 
For  Form  of  Notice  of  Inquisition,  see  Form  No.  p370. 
For  Forms  of  Notice  of  Issuance  of  Writ  of  Error,  see  Form  No.  8448; 

of  Writ  of  Garnishment,  see  Forms  Nos.  3251  et  seq.;  of  Writ  of 

Habeas  Corpus,  10185  et  seq. 
For  Form  of  Notice  of  Judgment  Against  Deceased  Debtor,  see  Form 

No.  884p. 
For  Forms  of  Notices  of  Justification  of  Sureties,  see  Forms  Nos.  12516 

et  seq. 
For  Forms  of  Notices  of  Levy,  see  Forms  Nos.  2877  et  seq.,  go88  et  seq.., 

p36p,  10372  et  seq. 
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For  Forms  of  Notices  of  Objections  to  Appraisement^  see  Forms  Nos.  10366 

et  seq. ;  12462  et  seq. 
For  Forms  of  Notices  of  Object  of  Action,  see  Forms  Nos.  13721,  ijSiy, 

14312  et  seq. 
For  For  in  of  Notice  of  Offer  to  Allotv  Judgment,  see  Form  No.  3^81  et 

seq.;  to  Confess  Judgment,  see  Form  No.  6021. 
For  Forms  of  Notices  of  Particulars,  see  Fortn  No.  3930  et  seq. 
For  Forms  of  Notices  of  Pendency  of  Action,  see  Form  No.  13139  et  seq. 
For  Form  of  Notice  of  Perambulation,  see  Form  No.  4728. 
For  Form  of  Notice  of  Proof  of  Attornefs   Authority,  see  Form  No. 

3480. 
For  Forms  of  Notices  of  Release  of  Attachment,  see  Forms  Nos.  3072  et 

seq.,  3384. 
For  Form  of  Notice  of  Remoi>al  of  Property,  see  Form  No.  10088. 
For  Forms  of  Notices  of  Retaxation  of  Costs,  see  Forms  Nos.  6362,  6363. 
For  Form  of  Notice  of  Revocation  of  Powers,  see  Form  No.  2140. 
For  Form  of  Notice  of  Rule,  see  Forms  Nos.  4310,  14139. 
■  For  Forms  of  Notices  of  Sale,  see  Forms  Nos.  1047,  3^99  ^^  ^^1- 1  5^47 

et  seq.,  7729  et  seq.,  9164  et  seq.,  J0046  et  seq.,  10373  et  seq.,  113 87, 

13118  et  seq.,  132 10,  13263,  14096  et  seq.,  14200,  14203  et  seq., 

14236  et  seq. 
For  Forms  of  Notices  of  Settlement  of  Account,  see  Form  No.  loiio;  of 

Bill  of  Exceptions,  see  Fortn  No.  8642  et  seq.;  of  Case,  see  Form 

No.  1862;  of  Guardian,  see  Form  No.  10094;  of  Interrogatories, 

see  Form  No.  7291. 
For  Form  of  Notice  of  Statement  of  Account,  see  Form  No.  loiio. 
For  Form  of  Notice  of  Submission  to  Exceptions,  see  Form  No.  10623. 
For  Form  of  Notice  of  Substitution  of  Attorney,  see  Form  No.  3486. 
For  Form  of  Notice  of  Suing  Out  Commission  to  Take  Deposition,  see 

Form  No.  7262. 
For  Form  of  Notice  of  Surrender  of  Person  Out  on  Bail,  see  Form  No. 

3879- 
For  Forms  of  Notices  of  Taking  Up  Estrays,  see  Forms  Nos.  8334  et  seq.; 

of  Taking  Up  Unclaimed  Property,  see  Forms  Nos.  13233,  13236. 

For   Forms  of  Notices  of  Taxation  of  Costs,  see  Forms  Nos.  6349  et  seq. 

For  Forms  of  Notices  of  Time  and  Place  of  Hearing,  see  Forms  Nos. 
3610,  6464,  8347. 

For  Forms  of  Notices  of  Trial  of  Right  of  Property,  see  Forms  Nos. 
2997  et  seq. ,  9 131  et  seq. 

For  Forms  of  Notices  of  Trial  or  Argument,  see  Form  No.  14313  et  seq. 

For  Form  of  Notice  to  Absent  Defendants,  see  Form  No.  12133;  ^<^ 
Adjoining  Owners,  see  Form  No.  4730;  to  Arbitrators,  see  Form 
No.  2139;  to  Claimant,  see  Form  No.  3433;  to  Creditor,  see  Forms 
Nos.  9291  et  seq.,  10336  et  seq.,  10419  et  seq.;  to  Defendant,  see 
Form  Nos.  2830,  2863  et  seq.,  2973,  3231,3283  et  seq.,  3373,  3930, 
3931,  8133,  8373,  9086,  10373  ^i  ^^<l->  ^^  District  Attorney,  see  Form 
No.  6334;  to  Employer,  see  Form  No.  13373;  to  Execution  Debtor, 
see  Form  No.  10422;  to  Garnishee,  see  Forms  Nos.  3283  et  seq., 
3287, 3326, 3339, 3377. 3384  et  seq. ,  3389  et  seq.,  341O  et  seq. ,  3427 
et  seq.;  to  Guardian,  see  Forms  Nos.  9873,  9890  et  seq.,  9972, 
9993i  10088, 11286;  to  Land-oivner,  see  Forms  Nos.  801 1, 8020, 8343 
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et  seq.j  to  Lien-holders,  see  Form  No.  ijj§2;  to  Lunatic,  see  Form 
No.  1 1  IIS  ^t  ^^9- J  ^o  Mortgagee,  see  Form  No.  28J4  et  seq.j  to 
Opposite  Party,  see  Form  No.  7S99^  ^^  Owner,  see  Form  No.  IJ264; 
to  Plaintiff,  see  Forms  Nos.  Jjpj,  jSyg;  to  Principal  Agent,  see 
Form  No.  10188;  to  Prosecutor,  see  Form  No.  10188;  to  Register, 
see  Form  No.  30^2  et  seq. ;  to  Sheriff,  see  Forms  Nos.  364"/,  lojyj 
et  seq.,  10418  et  seq.;  to  Solicitor,  see  Form  No.  10188;  to  Tenant, 
see  Forms  Nos.  3228,  3238,  8131;  to  Third  Person,  see  Forms 
Nos.  28g2  et  seq. 

For  Forms  of  Notices  to  Account,  see  Forms  Nos.  2874  et  seq.;  to  Amend, 
see  Form  No.  1138;  to  Appear,  see  Forms  Nos.  2830  et  seq.,  2863 
et  seq.,  2975,  3285,  3373,  8133,  8585,  8690  et  seq.,  8818,  11 411, 
12329  et  seq.,  12963;  to  Appoint  Attorney,  see  Form  No.  3469;  to 
Assign  Homestead,  see  Form  No.  10377  et  seq.;  to  Choose 
Appraisers,  see  Forms  Nos.  9138  et  seq.,  9368;  to  Designate 
Homestead,  see  Form  No.  10373  et  seq.;  to  Discharge  Attach- 
ment, see  Forms  Nos.  3080,  3082  ;  to  Establish  Lost  Instrument, 
see  Form  No.  13274;  to  File  Affidavit  of  Merits,  see  Form  No. 
1086  et  seq.;  to  Produce  Documents,  see  Form  No.  761 1;  to 
Recover  Illegal  Costs,  see  Form  No.  6390 ;  to  Remove  Property, 
see  Form  No.  13264;  to  Schedule  Personalty,  see  Form  No.  9087 ; 
to  Sell  Mortgaged  Chattels,  see  Form  No.  5647 ;  to  Settle  Case, 
see  Form  No.  i860  et  seq. ;  to  Take  Depositions,  see  Forms  Nos. 
7234  et  seq.,  7292,  11370;  to  Try  Right  of  Property,  see  Form 
No.  2997  et  seq. 

See  also  the  titles  PRAECIPE;  PUBLICATION;  SERVICE  OF 
WRITS  AND  PAPERS ;  SUBPCENA  IN  EQUITY ; 
SUMMONS;  and  the  GENERAL  INDEX  to  this  work. 

For  Form  of  Waiver  of  Notice,  see  Form  No.  683. 

For  Form  of  Criminal  Complaint  for  Tearing  Down  Posted  Notice,  see 
Form  No.  13 401. 

I.  IN  GENERAL.^ 


1.  Nature  of   Formal    Notices.  —  The  Necessity   for  Notice.  —  Whenever    a 

term    "notified"  has  been  held  to  im-  court  or  person  under  legal  authority 

porta   formal   notice.     Potwine's    Ap-  is  about  to  act  in  a  judicial  capacity  or 

peal,  31  Conn.  381.  to  exercise  a  discretion   in  any  matter 

A  formal  notice  is  a  writing  pur-  affecting  legal  rights  of  another,  the 
porting  on  its  face  to  be  a  notice  from  latter  is  entitled  to  have  reasonable 
one  person  to  another,  conveying  in-  notice  of  the  time  and  place  when  and 
formation  of  some  act  done  or  of  some  where  the  act  is  to  be  done,  so  that  he 
act  required  to  be  done.  Bouv.  Law  may  be  heard  with  regard  to  the  pro- 
Diet.  515;  Rap.  &  L.  Law  Diet.  880.  tection    of    his     rights.       New    Jersey 

The  term  "notice,"  of  itself,  imports  Turnpike   Co.   v.   Hall,  17  N.  J.  L.  337. 

that    the    information    given    thereby  For  notice  in  some  form  is  an  essential 

comes  from  an  authentic  source.    Will-  element  of  every    proceeding  whereby 

iams  V.  Bergin,  108  Cal.  166.  the  property  rights  of  a  person  are  to 

Notice  is  not  process  within  the  mean-  be  affected.  Oregon,  etc.,  R.  Co.  v. 
ing  of  the  statute,  and  it  has  been  held  Lane  County,  23  Oregon  386. 
that  it  need  not  be  in  the  style  of  "  The  All  parties  whose  interests  are  in- 
State  of /^wa."  Nichols  z/.  Burlington,  volved  in  a  legal  proceeding  are  entitled 
etc..  Plank  Road  Co.,  4  Greene  (Iowa)  to  notice.  Lancaster's  Appeal,  iii  Pa. 
42.  St.  524. 
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See  also  vol.  12,  p.  938,  note  i. 

But  notice  may  be  waived  by  the  per- 
son entitled  thereto.  Bryant  v.  Good- 
now,  5  Pick.  (Mass.)  228;  People  v. 
Albright,  (Supreme  Ct.  Gen.  T.)  14 
Abb.  Pr.  (N.  Y.)  305. 

And  this  may  be  done  by  appear- 
ance. Reading  v.  Ford,  i  Bibb  (Ky.) 
338;  Iron  V.  Callard,  i  A.  K.  Marsh. 
(Ky.;423;  Brown  w.  Gibson,  78  Ky.  602; 
Smith  V.  Robinson,  i  T.  B.  Mon.(Ky.) 
14;  Marshall  v.  Byram,  i  Bibb  (Ky.) 
341;  January  v.  Bradford,  4  Bibb 
(Ky.)  566;  Martin  v.  Hardin  Justices, 
6  J.  J.  Marsh.  (Ky.)  7;  Chambers  v. 
Hodges,  3  Tex.  517;  Hyre  v.  Hoover, 
3W.  Va.  II.  Or  by  agreement.  Louis- 
ville, etc..  Turnpike  Road  Co.  v.  Meri- 
wether, 5  B.  Mon.  (Ky.)  13. 

For  form  of  waiver  of  notice,  see 
Form  No.  683. 

Form  of  Notice.  —  The  notice  shall  be 
in  the  form  prescribed.  Mickel  v. 
Hicks,  19  Kan.  578.  But  no  particular 
form  is  necessary  unless  some  form  is 
prescribed.  Dovle  v.  Teas,  5  111.  202; 
Barnes  v.  McClinton,  3  P.  &  W.  (Pa.) 
67;  Tillinghast  v.  Champlin,  4  R.  I.  173. 
As  in  such  case  any  form  which  ap- 
prises the  party  of  the  facts  is  suffi- 
cient. New  York  F.  Department  v. 
Buffum,  2  E.  D.  Smith  (N.  Y.)  511. 

Parties  may  agree  that  a  certain 
notice  or  form  of  notice  shall  be  given, 
which  will,  if  followed,  be  binding. 
Maloney  v.  Bacon,  33  Mo.  App.  501. 

la  Writing  —  Generally.  —  A  notice 
may  be  in  writing  or  oral,  or  even  by 
acts  alone.  Carleton  v.  Redington,  21 
N.  H.  291. 

The  words  "notify"  and  "notify- 
ing," however,  have  been  held  to  imply 
a  notice  in  writing.  Moore  v.  Mar- 
shalltown  Opera-HouseCo.,  81  Iowa  45. 

By  statute  or  rule  of  court,  in  many 
jurisdictions,  notices  must  be  in  writ- 
ing. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§5890. 

California.  —  Code  Civ.  Proc.  (1897), 
§  loio. 

Colorado.  —  Dist.  Ct.  Rules  (2d  Jud. 
Dist.  1895),  No.  25. 

Connecticut.  —  Super.  Ct.  Rules  (1890), 
No.  7- 

Georgia.  —  Super.  Ct.  Rules  (1893), 
No.  48. 

Illinois.  —  App.  Ct.  Rules  (1896), 
No.  16. 

Indiana. — Horner's  Stat.  (1896),  §  482. 

Kentucky.—  Bullitt's  Civ.  Code  (1895), 
§624. 


Maine.  —  Ch.  Ct.  Rules  (1896),  No.  36. 

Massachusetts,  —  Super.  Ct.  Com,  L. 
Rules  (1S86),  No.  31. 

Minnesota.  —  Stat.  (1894),  §  5213. 

Missouri.  —  Rev.  Stat.  (1889),  ^  2033. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
1830;  Dist.  Ct.  Rules  (4th  Jud.  Dist. 
1893),  No.  8. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
2569,  §  217;  Supreme  Ct.  Rules  (1885), 
No.  14. 

New  York.  —  Hun's  Ct.  Rules  (1896), 
No.  19. 

North  Carolina. — Clark's  Code  Civ. 
Proc.  (1891),  §  597. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
5723. 

Ohio.  —  Ct.  Com.  PI.  Rules  (1896), 
No.  14. 

Oregon. — Hill's  Anno.  Laws  (1892), 
§  526. 

Petmsyhiania. — Ct.  Com.  PI.  Rules 
(1892),  No.  30,  §  123. 

South  Carolina.  —  Code  Civ,  Proc. 
(1893),  §  408. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5327. 

Utah.  —  Rev.  Stat.  (1898),  §  3330. 

Vermont.  —  Ch.  Ct.  Rules  (1893), 
No.  47. 

Virginia.  — Code  (1887),  §  3207. 

Washington.  —  BaLinger's  Anno. 
Codes  &  Stat.  (1897),  §  4888;  Supreme 
Ct.  Rules  (1895),  No.  18. 

West  Virs;inia.  —  Code  (1899),  c.  121, 
S  I. 

Federal  Courts.  —  Ct.  Claims  Rules 
(1885),  No.  83. 

In  the  absence  of  statute,  rule  of  court 
or  directions  of  the  court  to  the  con- 
trary, where  a  notice  is  required  to  be 
given  in  a  legal  proceeding,  it  must  be 
in  writing.  St.  Paul,  etc.,  R.  Co.  v. 
Minneapolis,  35  Minn.  141;  Bissell  v. 
New  York  Cent.,  etc.,  R.  Co.,  67  Barb. 
(N.  Y.)  385;  Pearson  v.  Lovejov,  53 
Barb.  (N.  Y.)  407;  People  v.  Tallman, 
36  Barb.  (N.  Y.)  222;  Lane  v.  Cary,  19 
Barb.  (N.  Y.)  537;  Gilbert  v.  Columbia 
Turnpike  Co.,  3  Johns.  Cas.  (N.  Y.) 
107;  Matter  of  Cooper,  15  Johns.  (N. 
Y.)  533;  People  V.  Eldridge,  7  How. 
Pr.  (N.Y.)  108;  Kerr  v.  McGuire,  28 
N.  Y.  446;  Matter  of  New  York  Cent, 
etc..  R.  Co..  60  N.  Y.  112;  Norton  v. 
New  York,  (Supreme  Ct.  Tr.  T.)  16 
Misc.  (N.  Y.)  303;  Wright  v.  Doolittle, 
5  Vt.  390;  Butler  v.  Mitchell,  17  Wis. 
52.  But  see  Dawson's  Appeal,  15  Pa. 
St.  480;  St.  Michael's  Church  v.  Phila- 
delphia County,  Bright.  (Pa.)  121; 
Dillard  v.  Thornton,  29Gratt.  (Va.)  392. 
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See  also  vol.  12,  p.  93S,  note  i. 

Engraving  instead  of  writing  is  suffi- 
cient. Helton  V.  Ottawa  County,  52 
Mich.  517. 

Printing  instead  of  writing  is  suffi- 
cient. Pelton  I'.  Ottawa  County,  52 
Mich.  517. 

Personal  notice  is  ordinarily  required 
in  the  absence  of  provisions  or  direc- 
tions to  the  contrary.  Williams  v. 
Flint,  etc.,  R.  Co.,  116  Mich.  392;  Ryan 
V.  Kelly,  9  Mo.  App.  396;  Cornell  v. 
Partridge,  3  Mo.  App.  575;  McDermott 
V.  Board  of  Police,  25  Barb.  (N.  Y.)635; 
Rathbun  v.  Acker,  18  Barb.  (N.  Y.)3q3; 
Stillwell  V.  Kennedy,  51  Hun  (N.  Y.) 
114;  Mitchell  V.  Clary,  (Supreme  Ct. 
App.  T.)  20  Misc.  (N.  Y.)  595;  People 
V.  Greenwood  Lake  Assoc,  (Supreme 
Ct.  Gen.  T.)  44  N.  Y.  St.  Rep.  914; 
Beakes  v.  DaCunha,  126  N.  Y.  293; 
People  v.  Hoboken  Turtle  Club,  (Su- 
preme Ct.  Gen.  T.)3S  N.  Y.  St.  Rep.  4; 
New  Jersey  Midland  R.  Co.  v.  Strait, 
35  N.  J.  L.  322;  Moore  v.  Given,  39  Ohio 
St.  661;  Reagan  v.  Wooten,  4  Tex.  App. 
Civ.  Cas.,  §  133. 

Sufficiency  of  Notice — Generally. — What 
constitutes  a  sufficient  notice  must  be 
governed  by  the  farts  and  circum- 
stances of  each  particular  case.  Law- 
rence V.  Bowman,  McAll.  (U.  S.)  419. 

Presumptions  in  favor  of  the  validity 
and  sufficiency  of  notices  are  favored. 
Coster  V.  New  Jersey,  etc.,  R.  Co.,  23 
N.  J.  L.  227. 

Ambiguous  notice  is  construed  against 
the  party  who  gives  it.  Carpentier  v. 
Thurston,  30  Cal.  123. 

Certainty.  —  Notice  must  be  certain  to 
a  common  intent.  Bradley  v.  Tomp- 
kins. Hard.  (Ky.)  192;  Dorsey  z/.  Beall, 
Hard.  (Ky.)  574:  Fergus  v.  Ball,  i  Litt. 
(Kv.)  197;  Ford  V.  Com.,  Litt.  Sel.  Cas. 
(Ky.)  3;  Bullitt's  Civ.  Code  (1895),  § 
624:  Green  v.  Morris,  etc.,  R.  Co.,  24 
N.  J.  L.  486;  Matter  of  New  York,  i 
■Cai.  (N.  Y.)  507;  People's  Bank  v.  Et- 
ting,  41  Leg.  Int.  (Pa.)  5,  17  Phila.  (Pa.) 

233- 

But  while  uncertainty  may  render  a 
notice  insufficient  (Davis  v.  Hubbs,  8 
Blackf.  (Ind.)  184),  still,  if  the  facts  are 
stated  with  sufficient  definiteness  to  put 
the  person  notified  upon  inquiry,  it  will 
be  considered  sufficient.  Grand  Lodge, 
etc.,  V.  Manhattan  Sav.  Inst.,  (N.  Y. 
Super.  Ct.  Soec.  T.)  12  Misc.  (N.  Y.) 
626;  Woodman  v.  Tufts,  9  N.  H.  88; 
Snow  Z-.  Cowles,  26  N.  H.  275. 

Informalities  which  do  not  mislead 
will  not  invalidate  a  notice.     Black  v. 


Chicago,  etc.,  R.  Co.,  iS  Wis.  208. 
Such  as  the  use  of  the  word  "  required  " 
for  the  word  "  requested."  Nashua, 
etc.,  R.  Co.  V.  Derry,  58  N.  H.  65. 

But  omitting  to  describe  the  court 
properly  was  held  to  be  fatal.  Beall  z/. 
Siverts,  i  A.  K.  Marsh.  (Ky.)  154.  And 
designating  the  hour  of  appearance  as 
"  //  o'clock  VI."  has  been  held  to  ren- 
der the  notice  invalid.  Hodges  v. 
Brett,  4  Greene  (Iowa)  345. 

Waiver  of  Defects.  —  Defects  in  a  no- 
tice may  be  cured  by  appearance.  Mer- 
riam  v.  Langdon,  10  Conn.  460;  Win- 
ston V.  Overseers  of  Poor,  4  Call  (Va.) 
357;  Muire  v.  Falconer,  10  Gratt.  (Va.) 
12;  Tayloe  J/.  Smith,  10 Gratt.  (Va.)  557; 
Dillard  v.  Thornton,  29  Gratt.  (Va.) 
392.  And  trial  upon  the  merits.  Brown 
V.  Gibson,  78  Ky.  602. 

Notice  should  be  reasonable,  if  no  time  is 
prescribed.  Fairfield  County  Turnpike 
Co.  V.  Thorp,  13  Conn.  173;  Givens  v. 
Taylor,  6  Tex.  315;  Dillard  z/.  Thornton, 
29  Gratt.  (Va.)  392. 

Reasonableness  of  the  notice  is  ordi- 
narily to  be  left  to  the  jury.  Cox  v. 
Simms,  i  Cranch  (C.  C.)  238. 

But  the  court  must  decide  as  to  the 
reasonableness  of  the  notice,  where  the 
notice  is  given  under  a  statute  which 
provides  for  "reasonable  notice." 
Drosdowski  v.  Supreme  Council,  etc., 
114  Mich.  178. 

Construction  of  Notice.  —  A  written 
notice  is  to  be  construed  according  to 
the  ordinary  acceptation  of  its  terms. 

California.  — Code  Civ.  Proc.  (1897), 
§  1865. 

Oregon.  —  Hill's  Anno.  Laws  (1892),  § 
701. 

Statutes  relating  to  notices  should  be 
construed  liberally  in  favor  of  the  party 
notified:  so  held  with  respect  to  the 
computation  of  time.  Hill  v.  Faison, 
27  Tex.  428. 

The  words  "  on  or  before  "  a  speci- 
fied day,  as  used  in  a  notice,  have  been 
construed  to  include  the  whole  of  the 
day  mentioned.  Coddington  v.  White, 
2  buer  (N.  Y.)  390. 

Notice,  by  Whom  Given  —  Generally.  — 
The  notice  must  be  given  by  the  per- 
sons designated  by  law  to  give  it. 
Dumesnil  v.  Louisville,  4  Ky.  L.  Rep. 
14;  Whitnell  7'.  Justices,  4  Litt.  (Ky.) 
147;  Justices  55.  Bartlett,  5  B.  Mon. 
(Ky.)  195. 

Partv  or  his  attorney  may  give  the 
notice.  Demelt  v.  Leonard,  (Supreme 
Ct.  Gen.  T.)  19  How.  Pr.  (N.  Y.)  182. 

And,  it  seems,  it  should  be  signed  by 
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Form  No.  14531 .' 

To  John  Doe,  Dover.,  Delaware: 

Sir:  Take  notice  that*  (^Here  state  fads.,  Twtice  of  which  is  sought  to  be 
_given). 

Dated  \h&  first  day  oi  June.,  a.  d.  19^0. 

Simon  Stevenson.,  Sheriff. 


attorney  when  the  party  giving  the 
notice  has  an  attorney  of  record.  Bo- 
gert  V.  Bancroft,  3  Cai.  (N.  Y.)  127; 
Halsey  v.  Carter,  6  Robt.  (N.  Y.)  535. 
County  attorney  is  the  proper  officer  to 
give  notice  to  the  collector  of  the  county 
levy.    Whitnell  v.  Justices,  4  Litt.  (Ky.) 

147- 

County-court  attorney  is  the  proper 
person  to  give  notice  in  behalf  of  the 
county  court.  Justices  v.  Bartlett,  5 
B.  Mon.  (Ky.)  195. 

Given  by  city  clerk  under  authority  of 
the  common  council  is  suflScient  notice 
by  a  city.     Indianapolis  v.  Bly,  39lnd. 

373^. 

Given  by  councilman  without  authority 
from  the  common  council  is  not  a 
sufficient  notice  by  a  city.  Indianapolis 
V.  Bly,  39  Ind.  373. 

Given  by  tlu  president  oi  the  board  in 
his  own  name  is  not  sufficient  as  a 
notice  required  to  be  given  by  the 
"board  of  commissioners."  Pilot 
Com'rs  V.  Vanderbilt,  31  N.  Y.  265. 

But  a  notice  by  the  president  and  di- 
rectors of  the  bank  of  the  state  of 
Alabama,  with  the  seal  of  the  corpora- 
tion, was  held  to  be  a  sufficient  compli- 
ance with  the  charter,  which  required 
the  notice  to  be  given  by  the  "  president 
of  the  bank."  Crawford  v.  State  Bank, 
5  Ala.  679. 

Illustrations.  —  In  the  signature  to 
the  notice,  the  persons  giving  the  same 
may  be  designated  as  "arbitrator" 
(Form  No.  2147),  or  as  "  attorney  for 
plaintiff"  (Form  No.  12462),  or  as 
"  clerk  "  (Form  No.  10419),  or  as  "  con- 
stable "  (Form  No.  9164),  or  as  "  guar- 
dian of  the  estate  of  Samuel  Short" 
(Form  No.  10446),  or  as  "  fohn  Mar- 
shall, probate  indgc  feff'erson  county, 
Alabama"  (Form  No.  9972),  or  as  "jus- 
tice of  the  peace  "  (Form  No.  2850),  or 
as  "  mortgagee  "  (Form  No.  5647),  or  as 
"register"  (Form  No.  10622),  or  as 
"  Richard  Roe,  by  his  attorney  feremiah 
Mason  "  (Form  No.  2530),  or  as  "  sheriff 
of  Jefferson  county,  state  of  Alabama  " 
(Form  No.  9778),  or  as  "  superintend- 
ent" (Form  No.  11270),  etc.,  as  the  case 
may  be. 


1.  See,  generally,  supra,  note  i,  p. 
216. 

For  illustrations  of  forms  of  notices, 
generally,  in  the  various  jurisdictions, 
see  the  following: 

Alabama.  —  Forms  Nos.  7984,  8563, 
9174,  10046,  13120,  13210,  13283,  13669, 
13694,  13696,  13707,  13708. 

Arizona.  —  Form  No.  13209. 

Arkansas.  —  Forms  Nos.  8534,  11270, 
13121. 

California. —  Forms  Nos.  2S92,  2893, 
9115.  9179,  12572,  13486,  13692,  13702. 

Colorado.  —  Forms  Nos.  3506,  9164, 
9520,  9521,  13670,  13709. 

Connecticut.  —  Forms  No.  6S03,  9165, 
12566,  13648,  13710. 

Delaware. —  Form  No.  11115. 

District  of  Columbia.  —  Forms  Nos. 
6354,  13650. 

Florida.  — Forms  Nos.  10418,  12578, 
13651. 

Georgia.  —  Forms  Nos.  4730,  7985, 
9099,  9176,  10356,  10357,  13060,  13066, 
13652,  14205. 

Idaho.  —  Forms  Nos.  5647,  5650,  9095, 

9175- 

Illinois  —  Forms  Nos.  681,  2139,  3199, 
3879,  8535,  9087,  9166,  9180,  10025, 
10047,  12567,  12574, 13128,  13653,  13695, 

13697.  13699.  13703- 

Indiana. — Forms  Nos.  2140,  8795, 
9140,  13654. 

Iowa.   —  Forms  Nos.  9100,  9138, 

13655- 

A'ansas. — Forms  Nos.  6021,  8536, 
8564,  I0023,  12581,  13061,  13119,  13656, 
13671.  13718. 

Kentucky.  —  Form  No.  3887. 

Louisiana.  —  Form  No.  13672. 

Maine.  —  Forms  Nos.  4842,  8575, 
9368,  9369,  13673,  14236  <•/ j^y. 

Maryland.  —  Forms  Nos.  9168,  9181, 
12568,  12580,  13657,  13711,  14200. 

Massachusetts.  —  Forms  Nos.  3072, 
3630.  4728.  4841,  6804.  8577,  10372, 
10373.  13575.  13674.  13575.  14206,  14213, 
14214,  14218. 

Michii^an.  —  Forms  Nos.  9096,  9169, 
9182.  12569,  13235,  13255,  13658,  13712, 
13719. 

Minnesota.  —  Forms  Nos.  81 II,  13659, 
13713,  14207,  14221. 
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II.  ACTION  PENDING. 

1.  Before  Interstate  Commerce  Commission. 

Form  No.  14532." 
Interstate  Commerce  Commission. 
John  Doe 
against 
The  Rapid  Transit  Traction  Company. 

You  are  hereby  notified  that*  {Here  state  facts  y  notice  of  which  is 
sought  to  be  given'). 

Dated  this  twenty-sixth  day  of  November,  a.  d.  igOO. 

Jeremiah  Mason, 
Attorney  for  The  Rapid  Transit  Traction  Company, 
"^o  John  Doe,  the  above  named  complainant. 

2.  In  Chancery  Court. 

Form  No.  14533.* 
The  State  of  Alabama,  )  Sixteenth  District, 
Jefferson  County.  j  Northwestern  Chancery  Division. 

John  Doe,  complainant, 

against 
Richard  Roe,  defendant. 
To  Richard  Roe: 

You  will  please  take  notice  that*  (^Here  state  facts,  notice  of  which 
is  sought  to  be  given). 

Dated  at  Birmingham,  this  twelfth  day  of  March,  a.  d.  x^OO. 

John  Doe. 

Mississippi.  —  Forms  Nos.  2147,  3228,  Rhode  Island.  —  Forms    Nos.    12571, 

13705.  13682,  14209. 

Missouri.  —  Forms  Nos.  13135,  13169,  South  Carolina.  — Form  No.  12575. 

13489,13660,13675,13714,14215.  South    Dakota.  —  Forms    Nos.     8538, 

Montana.  —  Forms  Nos.  2883,  13661.  12578,  13664,  14210. 

Nebraska. —  Forms  Nos.  8537,  8845,  Tennessee. — Forms  Nos.  13698,  13715, 

10049,  12582.  13676.  13811. 

New  Hampshire.  —  Forms  Nos.  2874,  Texas.  —  Forms     Nos.     3074,     8539, 

2875,  2876,  10374,  10377,   10378,  12584,  10375,  13665,  13688,  13808,  13809,  14216. 

13256.  Vermont.  —  Forms  Nos.    8576,   8794, 

New    Jersey.  —  Forms    Nos.     9094,  8797,  9185,  13066. 

10423,  12576,  12583,  13129,  13677,  13687,  Virginia.  —  Forms  Nos.    8132,  8348, 

13691,  13700,  13706.  13667,  14217. 

New  York.  —  Forms  Nos.  4831,  6560,  Washington. —  Forms  Nos.  2889,  9092, 

6562,  12577,    130(>2  et  seq.,   13079,  13118,  131S3. 

13122,  13124,  13133,  13197.  13678,  13720,  M^est   Virginia.  — Form  No.  13152. 

13721,  13810,  13816,  13817.  Wisconsin. — Forms  Nos.  13668,  13685, 

North  Carolina.  — Forms  Nos.  13662,  13716,  14212. 

13707,  14208.  Common  Law.  — Form  No.  8131. 

North  Dakota. — Form  No.  6563,  14211.  1.  See  supra,  note  i,  p.  216;  and  infra, 

Ohio.  —  Forms  Nos.  9120,  9132,  9170,  Form    No.    14540,    and    notes    thereto. 

9186,  12585,  13679.  See  also,  for  illustrations  of  such  no- 

Oklahoma.  —  Form  No.  13680.  tices.   Forms  Nos.   11556  et  seq.,  11567, 

Oregon.  — Forms  Nos.  13267,  13668.  11570. 

Pennsylvania.  —  Forms    Nos.     5648,  2.  See,    generally,   supra,    note   i,  p. 

5649.  12570,  13131,  13681,  13686,   13688,  216;   and  infra.  Form  No.    14540,  and 

13717.  notes  thereto. 

220  Volume  13. 


14534. 


NOTICES. 


14535. 


3.  In  Circuit  Court. 

Form. No.  145  34.1 

^X.2Xt.  oi  Arkansas.  \  r,  1  l- r--  -^  r-^.,-*. 
,^  ^  c  a  J  i!-  ^  Pulaski  Circuit  Court. 
County  or  Fulaskt.  j 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
To  Simon  Stevenson,  Sheriff  of  Pulaski  Connty,  Arkansas: 

Please  take  notice   that  *  {^Here  state  fads,  tiotice  of  which  is  sought 
Jo  be  given). 

Dated  this  second  day  of  October,  a.  d.  iqOO. 

Oliver  Ellsworth,  Attorney  for  Plaintiff. 


4.  In  Common  Pleas  Court. 

Form  No.  1 4  S  3  5  •' 

State  of  South  Carolina,  )  ^^^^^  ^^  ^^^^^^  p^^^^ 
County  of  York.  \  -^ 

John  Doe,  plaintiff,       ) 

against  >  Notice  of  (designating  nature  of  notice'). 

Richard  Roe,  defendant.  ) 

Notice  is  hereby  given  to  all   persons   to  whom  it  may  concern, 
that  *  (Here  state  facts,  notice  of  which  is  sought  to  be  given). 
Dated  at  Yorkville,  t\i\s  first  day  of  Septetnber,  a.  d.  igOO. 

Oliver  Ellsworth,  Attorney  for  Plaintiff. 


For  illoBtratioiis  of  notices  in  proceed- 
ings pending  in  chancery  courts  see 
the  following: 

Alabama.  —  Forms  Nos.  1140,  1141, 
1297,  10622,  10624,  14256. 

Afississif>pi.  —  Forms  Nos.  13162, 
13165,  14107. 

Nero  Jersey.  —  Forms  Nos.  7254,  9898, 
9900,  10623,  10633,  11116,   11797,  12135, 

13175- 

Tennessee.  —  Form  No.  14096. 

1.  See,  generally,  supra,  note  i,  p. 
216;  and  infra.  Form  No.  14540,  and 
notes  thereto. 

For  illostratioiis  of  notices  in  pro- 
ceedings pending  in  a  circuit  court  see 
the  following: 

Alabama.  —  Forms  Nos.  2856,  2955, 
3251,  3384,  7284.  9098,  10188,  10419. 

Arkansas. —  Forms  Nos.  7325,  12462, 
13292,  13295- 

Florida.  —  Forms  Nos.  2851,  6590, 
7285,  13160. 

Illinois.  —  Forms  2865,  2866,  4301, 
5454,  8849.  13274,  13687,  14510. 

Indiana.  —  Forms  Nos.  3559.  7239, 
7373.  7539.  8020,  8027,  8585,  14488. 

/Kentucky.  —  Forms  Nos.  2879  ''  •'<'?•• 
7242,  7288,  7292. 


Michigan.  —  Forms  Nos.  6549,  7244, 
7525.  8133,  13166,  14511- 

Mississippi.  —  Form  No.  2867. 

Missouri.  —  Forms  Nos.  5535,  8875, 
9086,  9087, 10963.  13135.  13169. 

New  Hampshire. — Form  No.  1 164. 

Neiv  Jersey.  —  Forms  Nos.  2868,  2987, 
2998,  3077,  '7247,  7264,  14302,  14304. 

Oregon.  —  Forms  Nos.  2887,  7267, 
9118,  9133. 

South  Carolina.  —  Form  No.  3931. 

South  Dakota.  —  Forms  Nos.  9090, 
13168. 

Tennessee.  —  Form  No.  7249. 

Virginia.  —  Form  No.  7250. 
West  Virginia.  —  Forms    Nos.    3010, 
4466. 

Wisconsin. —  Forms  Nos.  6524,  6551, 
7252,  7290,  7370,  8642,  8644,  I 1895, 
13178,  14514. 

United  States. — Form  No.  7253,  14108. 

2.  See,  generally,  supra,  note  i,  p. 
216;  and  infra.  Form  No.  14540,  and 
notes  thereto. 

For  illnatxations  of  notices  in  proceed- 
ings pending  in  a  court  of  common 
pleas  see  the  following: 

Ohio.  —  Form  No.  3339. 

Pennsylvania.  —  Forms    Nos.    4310, 


221 


Volume  13. 


14536.  NOTICES.  14537. 

5.  In  County  Court. 

Form  No.  14536.' 

In  the  County  Court,  Douglas  County,  State  of  Nebraska. 
In  the  matter  of  the  application  of  the  j 

Interstate  Traffic  Company  to  condemn  \  Notice. 
certain  lands  for  raihuay  purposes.        ) 
State  of  Nebraska^  Douglas  County,  ss. 

To  John  Doe  and  Samuel  Short,  Banks  Belk  and  Fred  Nims,  as  execu- 
tors and  trustees  of  Jonathan  Swift,  deceased,  owners  of  the 
lands  hereinafter  described,  and  Ann  Davis,  wife  oi  David  Davis, 
interested  therein  as  a  mortgagee  or  otherwise: 
You  are  hereby  notified  that  *  i^Here  state  facts,  notice  of  which  is 
sought  to  be  given). 

Take  notice  hereof  and  govern  yourselves  accordingly. 

The  Interstate  Traffic  Company, 
By  Jeremiah  Mason,  its  Attorney. 

6.  In  District  Court. 

Form  No.  14537.* 
JO  n     oe,  p  ,       i  j^  ^^g  District  Court  of  Harrison  County, 


against  >■  ^   .^ 

Richard  Roe,  defendant.  ^^'^' 

'Yo  John  Doe,  of  Logan,  in  said  County: 

You  are  hereby  notified  that*  {Here  state  facts,  notice  of  which  is 
sought  to  be  given). 

Dated  at  Logan,  the  eighteenth  day  of  November,  a.  d.  igOO. 

Simon  Stevenson, 
Sheriff  of  Harrison  County,  Iowa. 

528S.  7248,  7270,  9119,  9187,  9370,  12970,         Idaho.  —  Forms  Nos.  2878,  14101. 
13036,  13130,  13131.  Iowa.  —  Forms  Nos.  2975,  3283,3285,, 

South  Carolina.  —  Forms    Nos.    5456,  3287,  7371,  8344,  88x8,  10376,  13978. 
13177.  Kansas.  —  Forms   Nos.    2322,    2325, 

1.  See,   generally,  supra,   note  1.   p.  3416,  3425,  7241,  12243. 

216;   and  infra.   Form  No.   14540,  and         Louisiana.  —  Forms  Nos.  9089,9141, 

notes  thereto.  9177- 

For  illustraYions  of  notices  in  proceed-         Minnesota.  —  Forms  Nos.  3073,3393, 

ings  pending  in  the  county  court  see  3421,  7245,  13161,  13173,  131S2,  14513. 

the  following:  Montana.  —  Forms   Nos.  2848,  13167, 

Georgia.  —  Forms  Nos.  9291,  9292.  13179- 

Illinois.  —  Forms  Nos.   10089,  11286.         A^ebraska.  —  Forms  Nos.  3326,  7612, 

Nebraska.  —  Form  No.  8346.  13163,  13174,  14103,  14109, 
N'e-iV  York.  —  Form  No.  4036.  New  Jersey.  —  Form  No.  1862. 

Vermont.  — Form  No.  3455.  New  Mexico.  —  Form  No.  2870. 

2.  See,  generally,  supra,  note  1,  p.  North  Dakota.  —  Forms  Nos.  2849, 
216;  and  infra.  Form  No.  14540,  and  2855,  I1894.  12174,  12465,  12517,  13180. 
notes  thereto.  Texas. — Form  No.  7268,  14105,  14469. 

For  illostrations  of  notices  in  proceed-         Utah.  —  Form  No    14106. 

ings  pending  in  a  district  court  see  the  Wyoming.  —  Form  No.  3377. 

following:  United  States.  —  Forms  Nos.  5S6.  588, 

Arizona.  —  Form  No.  3419.  596,  606,    11323,    11324,    11330,  11341  et 

Colorado. — Forms  Nos.  2206  et  se^.,  seq.,  11351.   11362,   11377,    113S7,  11411, 

2S46,  7262.  11415.    11416,  11425,  14099,  14139. 
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7.  In  Probate  Court. 

Form  No.  14538.' 

In  the  Probate  Court  of  the  County  of  Shoshone^  State  of  Idaho. 

J.      ^j        o     v-^   J  J  •'[' 'i^oXXcQoi  (desie[natinf[  nature  of  notice). 

Jonathan  Swift,  deceased.       \  \       a  i>  j  / 

Pursuant  to  an  order  of  the  judge  of  said  county,  made  on  Xh&Jifth 
day  of  October,  a.  d.  igOO. 

Notice  is  hereby  given,  that  *  {Here   state  facts,  notice  of  which  is 
sought  to  be  given). 

Dated  this  sixth  day  of  October,  a.  d.  \<)00. 

Calvin  Clark,  Clerk. 

8.  In  Superior  Court. 

Form  No.  14539.* 

Bibb  County  —  In  the  Superior  Court. 
John  Doe  ) 

against  >■  Notice  of  {designating  nature  of  notice). 

Richard  Roe  and  Rachel  Roe.  ) 
To  Rachel  Roe,  defendant : 

Take  notice,  that  *  {Here  state  facts,  notice  of  which  is  sought  to  be 
given). 
Dated  this  second  dsLy  oi  April,  a.  d.  igOO. 

John  Doe,  Plaintiff. 

9.  In  Supreme  Court. 

Form  No.  14540.* 
Supreme  Court,  Suffolk  County,  New  York. 

1.  See,   generally,  supra,   note   i,  p.  Illinois.  —  Form  No.  14098. 

216;  and  infra.  Form  No.   14540,  and  Indiana.  —  Form  No.  2862. 

notes  thereto.  Maryland. — Forms  Nos.  7243,  9093.. 

For    illustrationa   of   notices   in   pro-  Massachusetts.  —  Form  No.  3930. 

ceedings   pending   in  a   probate   court  North  Carolina. — Forms  Nos.  1158, 

see  the  following:  9899,  14097. 

Alabama. — Forms  Nos.    9972,  9993,  Ohio.  —  Form  No.  7613. 

10088,  10094,  loiio.  3.  See,  generally,  j«/ra,  note  i,  p.  216. 

Connecticut.  —  Form  No.  6S2.  For  illtutrations  of  notices  in  proceed- 

JCansas.  —  Form  No.  12529.  ings  pending  in  a  supreme  court  see 

Michigan. —  Form  No.  14301.  the  following: 

Minnesota.  —  Form  No.  10048.  Illinois.  —  Form  No.  13488. 

S.  See,   generally,   supra,   note   i,   p.  Michigan.  —  Form  No.  8448. 

216;   and  injra.   Form  No.   14540,  and  New  Hampshire.  —  Form  No.  7257. 

notes  thereto.  New  fersey. —  Forms  Nos.  1086,  1087, 

For  iUoftratioiu   of    notices   in    pro-  3200,9117,9131,9178,9184,  11093. 

ceedings  pending  in  a  superior  court  New  York.  —  Forms  Nos.  467,  1144, 

see  the  following:  I146,  I148,  1151,  1153,  1155,  1296,  i860, 

California.  —  Forms  Nos.  2513,  3080,  i86r,  1865,  1892,  2877,  2986,  2997,  3075, 

3082,  3469,  3486,  3632,  5264.  5536,  6464,  3480,  3488,  3627,  3628.  4304,  4333,  5354, 

6567,  7611.  9298,  13127,  13159,  14428.  5449,  6111,  6392,  7265,  7304,  8343,  8391, 

Connecticut. — Forms  Nos.  2847,  2956,  9873.   9890,    9891,    9901,    10085  et  seq., 

3083   7238,  13172,  13184.  11087,  11117,  ting,  11961.  11975,  12463, 

Delaware.  —  Form  No.  13649.  12515,  12519,  13165,  13170,  13171,  13176, 

Georgia.  —  Forms   Nos.    2852,    5308,  13197,  14100.  14104,  14176,  14254,  14255. 

7286,  12965.  14303,  14512. 
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Notice  of  (^designating  nature  of  notice"). 


John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Please  take  notice,  that  *  (Jlere  state  facts,  notice  of  which  is  sought 
io  be  given). 

Dated  aX.  Northport,  the  twelfth  ^^.y  oi  March,  a.  d.  \()00? 

Oliver  Ellsworth,  Attorney  ior  John  Doe.^ 

Office  and  post-office  address,  No.  Jf8  Main  street, 

Northport,  Suffolk  county.  New  York.^ 


Rhode  Island.  —  Forms  Nos.  13164, 
13181,  14429. 

United  States.  —  Form  No.  3581. 

1.  Entitling  Notice  —  Generally.  —  A 
notice  entitled  of  the  proper  court  and 
county  is  good,  even  though  there  be  a 
mistake  in  the  name  ol  the  town  where 
the  court  is  to  be  held,  provided  the 
person  notified  is  not  misled  or  preju- 
diced by  the  error.  Conkey  v.  Northern 
Bank,  6  Wis.  447. 

See  also  vol.  12,  p.  939,  note  i. 

"^/  al."  may  be  used  in  designating 
parties  in  the  title  of  the  notice.  Jerauld 
County  V.  Williams,  7  S.  Dak.  196. 

Without  the  title  of  the  proceeding  or 
with  a  defective  title,  by  statute  in  some 
jurisdictions,  a  notice  is  as  valid  and 
effectual  for  any  purpose  as  if  duly  en- 
titled, provided  it  refer  intelligibly  to 
the  proceeding. 

California.  — Code  Civ.  Proc.  (1897), 
§  1046. 

Minnesota.  —  Stat.  (1894),  §  5219. 

Montana. — Code  Civ.  Proc.  (1895), 
§  1892. 

Oregon.  —  Hill's  Anno.  Laws  (1892),  § 

533- 

Utah.  —  Rev.  Stat.  (1898),  §  5079. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  4894, 

2.  Date  of  Notice.  —  An  erroneous  date 
will  not  vitiate  the  notice,  where  the 
rights  of  the  parties  are  not  prejudiced 
thereby.  Taylor  v,  Thomas,  2  N.  J. 
Eq.  106. 

But  an  error  in  the  year  in  the  date 
•of  a  notice,  as  1822  for  1824,  was  held 
to  vitiate  the  notice.  Gore  v.  Hedges, 
7  T.  B.  Mon.  (Ky.)  520. 

Given  upon  a  nonjudicial  day  may  be 
effective.  Sugar  Pine  Lumber  Co.  v. 
Garrett,  28  Oregon  168. 

With  an  impossible  date  may  be  con- 
sidered sufficient.  Scott  v.  Dow,  14  N. 
J.  L.  350. 

Without  a  date  may  be  sufficient. 
Scott  V.  Dow,  14  N.  J.  L.  350. 

Takes  Effect,  When.  —  A  notice  dated 
on  the  fourth  day  of  April,  but  pub- 
lished for  the  first  time  on  the  seventh 
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day  of  April,  will  not  take  effect  until 
the  date  of  the  publication.  Riche  v. 
Bar  Harbor  Water  Co.,  75  Me.  91. 

Where  a  party  directs  a  notice  to  be 
sent  to  him  through  the  United  States 
mail,  such  notice  becomes  operative 
from  the  time  of  depositing  the  same 
in  the  post-oflSce.  Reed  v.  St.  John, 
2  Daly  (N.  Y.)  213. 

3.  Signature  —  Generally.  —  Notice 
must  be  signed.  Conn.  Super.  Ct. 
Rules (1890),  No.  7;  Rogers  v.  Hoskins, 
14  Ga.  166;  Me.  Ch.  Ct.  Rules  (1896), 
No.  36;  Miles  V.  Ransford,  i  Mich.  338; 
Larrabee  v.  Morrison,  15  Minn.  196; 
Bohn  V.  Devlin,  28  Mo.  319;  Saxton  v. 
Read,  Hill  &  D.  Supp.  (N.  Y.)  323;  De- 
melt  V.  Leonard,  (Supreme  Ct.  Gen.  T.) 
19  How.  Pr.  (N.  Y.)  140;  Gutbrecht  v. 
Prospect  Park,  ex.,  R.  Co.,  28  Hun(N. 
Y.)  497;  Vt.  Ch.  Ct.  Rules  (1893).  No.  47; 
Eaton  V.  ManitowocCounty,42  Wis.  317. 

See  also  vol.  11,  p.  19,  note;  vol.  11, 
p.  547,  note;  vol.  12,  p.  94,  note;  vol. 
12,  p.  943,  note  5. 

The  notice  should  be  signed  by  some 
one.  Rogers  v.  Hoskins,  14  Ga.  166. 
And  a  notice  in  the  name  of  nobody  is 
no  notice  at  all.  Rogers  v.  Hoskins, 
14  Ga.  166;  Saxton  v.  Read,  Hill  &  D. 
Supp.  (N.  Y  )  323;  Demelt  v.  Leonard, 
(Supreme  Ct.  Gen.  T.)  19  How.  Pr.  (N. 
Y.)  182. 

A  legal  notice  must  disclose  on  its 
face  the  fact  that  it  emanates  from 
some  person  or  from  the  court  claim- 
ing to  have  the  power  to  act  in  the 
manner  indicated  by  the  notice.  Niles 
V.  Ransford,  1  Mich.  338. 

4.  Office  address  of  attorney  should  be 
added  to  the  signature  in  New  York 
notices.  Hun's  N.  Y.  Ct.  Rules  (1896), 
No.  2;  Yorks  v.  Peck,  (Supreme  Ct.  Gen. 
T.)  17  How.  Pr.  (N.  Y.)  192.  Street 
number  of  the  address  of  the  attorney 
should  be  given.  Seifert  v.  Caverly, 
63  Hun  (N.  Y.)  604. 

The  place  at  which  the  notice  is 
dated  is  ordinarily  presumed  to  be  the 
residence  of  the  partv.  Stoever's  Ap- 
peal. 3  W.  &  S.  (Pa.)  154. 
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To  Jeremiah  Masofi,  Attorney  iov  Richard  Roe. 

Office  and  post-office  address,  No.  ^7  Bayview  avenue, 

Northport,  Suffolk  county,  New  York}^ 


10.  In  Justice's  Court. 

Form  No.  14541.^ 
(i  Mo.  Rev.  Stat.  (1899),  p.  xxxviii,  No.  153.) 

State  of  Missouri,  \  Before  Abraham  Kent^  Justice  of  the  Peace, 

County  of  Barton,  j      '  within  and  for  Lamar  Township. 

To  John  Doe: 

You  are  hereby  notified  that  *  (^Here  state  facts,  notice  of  which  is 
sought  to  be  given'). 

Dated  th.\s  twenty-fourth  day  of  September,  a.  d.  igOO. 

Abraham  Kent,  Justice  of  the  Peace. 


1.  Address  or  Direction  —  Generally.  — 
The  notice  should  be  directed  to  the 
person,  by  name,  who  is  to  be  notified. 
Williams  v.  Bergin,  108  Cal.  166;  Chi- 
•cago,  etc.,  R.  Co.  v.  Smith,  78  111.  96; 
Lawrence  v.  Nahant,  136  Mass.  477. 

Omittino  the  middle  initial  of  the 
name  of  a  person  to  whom  the  notice 
is  addressed  will  not  vitiate  the  notice, 
where  nobody  is  prejudiced  thereby,  as 
where  the  notice  was  to  "John  Miller" 
instead  of  to  "John  E.  Miller."  Miller 
V.  Hamilton  County  Com'rs.  12  Cine. 
L.  Bui.  152,  9  Ohio  Dec.  (reprint)  312 

Residence  of  the  person  to  whom  the 
notice  is  given  is  often  designated  in 
the  address  thus,  "To  Mr.  Richard 
Roe,  San  Rafael,  California."  See  Form 
No.  2513. 

Illustrations.  —  Persons  to  whom  the 
notice  is  addressed  may  be  designated 
as  "  attorney  for  plaintiff  "  (Form  No 
3080),  or  as  "  attorney  of  record " 
(Form  No.  io4[9),  or  as  "  clerk  of  the 
Circuit  Court  of  Leon  county,  Florida  " 
(Form  No.  6590),  or  as  "commissioner 
of  La  Plata  county  "  (Form  No.  3506), 
'Or  as  *'  complainant  "  (Form  No.  10622), 
or  as  "controller  of  the  state  oi  Cali- 
fornia" (Form  No.  13486),  or  as  "county 
4nd  probate  judge  of  Boone  county" 
(Form  No.  X1270),  or  as  "county  clerk 
of  the  county  of  .Marin.  California  " 
(Form  No.  9298),  or  as  "defendant" 
(Form  No.  10422),  or  as  "district  at- 
torney of  Marin  county,  California " 
(Form  No.  3632),  or  as  "executor" 
(Form  No.  8818),  or  as  "garnishee" 
(Form  No.  3384),  or  as  "  secretary  of 
the  Gold  Brick  Mining  Company  "  (Form 
No.  2893),  or  as  "  sheriff  of  Pulaski 
•county,  Arkansas"  (Form  No.   12462), 


or  as  "  solicitor  of  the  seventh  judicial 
circuit  of  the  state  oi  Alabama  "  (Form 
No.  10188),  etc.,  as  the  case  may  be. 

Persons  to  whom  the  notice  is  ad- 
dressed may  be  designated  as  "  To 
whom    it    may    concern  "  (Form    No. 

8563). 

2.  See,  generally,  sufra,  note  i,  p. 
216;  and  supra.  Form  No.  14540,  and 
notes  thereto. 

For  illustrations  of  notices  in  proceed- 
ings pending  in  a  justice's  court  see 
the  following: 

Alabama.  —  Form  No.  3252. 

Arkansas.  —  Form  No.  10420. 

Colorado.  —  Form  No.  2S50. 

Idaho.  —  Form  No.  5610. 

Indiana.  —  Form  No.  9088. 

loxva.  —  Forms  Nos.  3284,  3286. 

Louisiana.  —  Forms  Nos.  9139,  9167. 

Maine.  —  Form  No.  7255. 

Maryland.  —  Form  No.  2882. 

Michigan.  —  Forms  Nos.  3386.  5287. 

Mississippi.  —  Form  No.  7256. 

Missouri.  —  Forms  Nos.  2854,  91 16, 
13104. 

A^ebras-ka.  —  Form  No.  12582, 

New  Jersey.  —  Forms  Nos.  2S69,  8834. 

Texas.  —  Forms  Nos.  9172,  9173. 

Wisconsin.  —  Forms  Nos.  2890,  3373. 

North  Carolina.  —  Forms  Nos.  2S63, 
2884,  2885,  10358,  10366  et  seq.,  12464, 
I5516,  12520,  13058. 

A^orth  Dakota.  —  Forms  Nos.  9091, 
12466,  125 18. 

Ohio.  —  Form  No.  2864. 

Oregon.  —  Form  No.  2888. 

Pennsylvania.  —  Forms     Nos.     7729, 

7731- 

South  Dakota.  —  Form  No.  8565. 

Tennessee. — Forms  Nos.  9101,  9171, 
9188. 


13  E.  of  F.  P.  —  15. 
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NUISANCES. 
I.  Criminal  Prosecution,  227. 

1.  Indictment,  Information  or  Criminal  Complaint,  227. 

a.  Causing  Stagnant  JP'ater,  230. 

b.  Exposing  Person  with  Infectious  Disease,  2^4. 

c.  Noxious  Trade,  235. 

(i)  Oil-works,  235. 

(2)  Piggery,  236. 

(3)  Slaughter-house,  237. 

(4)  Talhnv  Factory,  238. 

d.  Obstructing  Hig'hway,  240. 

(^i)  In  General,  241 . 

(2)  By  Buildings,  242. 

(3)  By  Buildings  and  Cars,  243. 

(4)  By  Fence,  245, 

(5)  By  Railroad  Bridge,  247. 

(6)  By  Railroad  Cars,  247. 

(7)  By  Waters  of  Dammed  Creek,  248. 

e.  Obstructing  Navigable  Waters,  249. 

f.  Outcries  in  Public  Street,  253. 

g.  Permitting  Plank  Road  to  be  Out  of  Repair,  254. 
h.  Polluting  Running  Water,  259. 

/.  Privy,  261. 

j.   Smokestack  of  Insufficient  Height,  261. 

k.   St  alio  na  ry  Engine,  262. 

/.   Suffering  Noisome  Deposit,  262. 

2.  /'A'dz  ///a/  Alleged  Nuisance  is  Part  of  Internal  Improvements 

of  State,  203. 

3.  Warrant  to  Abate,  264. 

II.  CIVIL  ACTION  FOR  DAMAGES,  265. 

1.    Complaint,  Declaration  or  Petition,  265. 

a.  Defective  Building  Falling  on  Plaintiff,  266. 

b.  Embankment    in    Street,  Causing    Water    to    Overflow 

Plaintiff's  Premises,  270. 

c.  Fence  Over  Six  Feet  High,  271. 

d.  Noxious  Trade,  271. 

(1)  Candle  Factory,  271. 

(2)  Slaughter-house,  272. 

e.  Obstruction  in  High-way,  273. 

(i)  Fence,  273. 

(2)  Railroad  Tracks,  275. 
y.   Obstruction  in  Running  Water,  Causing  Back-ivater  on 

Plaintiff ' s  Premises,  277. 
g.  Privy,  282. 
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h.  Projecting  Building  Overhanging  Plaintiff's  Premises^ 
283. 
».  Answer  or  Plea,  283. 

a.  Denying  Plaintiff's  Title,  283. 

b.  Denying  Erection  or  Continuance,  284. 

c.  Denying  Nuisance,  284. 

d.  Setting  Up  Prescriptive  Right,  284. 

3.  Judgment  for  Damages  and  Abatetnent,  285. 

4.  Execution  for  Datnages  and  Costs,  285. 
6.    Warrant  to  Abate  and  Remove,  286. 

III.  PROCEEDINGS  TO  ENJOIN  AND  ABATE,  286. 
1.  Bill  in  Equity,  287. 
3.   Statutory  Proceedings,  291. 

a.  Petition  for  Abatement,  291. 

b.  Precept  for  Jury,  291. 

c.  Warrant  to  Abate,  292. 

CROSS-REFERENCES. 

For  other  Forms  in  Prosecutions  for  Offenses  which  at  Common  Law 
were  deemed  Nuisances,  seethe  titles  BARRATRY,  vol.  3,  p. 
149;  BLASPHEMY,  vol.  3,  p.  522;  COMMON  SCOLD, 
vol.  4,  p.  1015;  DISEASED  ANIMALS,  vol.  6,  p.  921; 
DISORDERLY  CONDUCT  AND  PERSONS,  vol.  6,  p. 
925;  DISORDERLY  HOUSES,  vol.  6,  p.  953;  DRUNK- 
ENNESS, vol.  7,  p.  245;  EAVESDROPPING,  vol.  7,  p. 
277;  EXPLOSIONS  AND  EXPLOSIVES,  vol.  8,  p.  414; 
FISH  AND  GAME,  vol.  8,  p.  624;  INDECENT  EX- 
POSURE, vol.  9,  p.  ^-j-];  INTOXICATING  LIQUORS, 
vol.  10,  p.  448;  LOGS  AND  LOGGING,  vol.  11,  p.  579; 
LOTTERIES,  vol.  11,  p.  659;  MUNICIPAL  CORPO- 
RATIONS, vol.  12,  p.  952;  OBSCENE,  INSULTING 
AND  ABUSIVE  LANGUAGE  AND  PUBLICA  TIONS; 
PROFANITY;  UNWHOLESOME  AND  UNADUL- 
TERATED FOODS. 

For  other  Forms  of  Bills  in  Equity,  Complaints  and  Petitions  for  Injunc- 
tions to  Restrain  Nuisances,  see  the  titles  DIRECTORS  AND 
CORPORATION  OFFICERS,  vol.  6,  p.  691;  INJUNC- 
TIONS, vol.  9,  p.  822. 

See  also  the  GENERAL  INDEX  to  this  work. 

I.  CRIMINAL  PROSECUTION. 

1.  Indictment,  Information  or  Criminal  Complaint.^ 

1.  Beqniflites  of  Indictment,  etc.  —  Gi'n-  Following  Language  of  Statute.  —  In 

erally.  —  For  the  formal  parts  of  an  in-  general,  the  indictment  for  a  nuisance 

dictment,  information  or  criminal  com-  which  charges  the  offense  substantially 

■    i        plaint      in    a     particular     jurisdiction  in  the  language  of  the  statute  will  be  suf- 

•^  '        consult  the  titles  Indictments,  vol.  q.  p.  ficient.    Seacord  r.  People,  121  III.  623, 

6T5;  Informations  in  Criminal  Cases,  /^I>rJ/ff/w/<•J  relating  to  criminal  prose- 

V0I.  9,  p.  768;  Criminal  Ccmplaints,  cutions  for  nuisances  see  as  follows,  to 

vol.  5,  p.  930.  wit: 
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Arizona.  —  Pen.  Code  (1S87),  §§  600- 
■604. 

California.  —  Pen.    Code   (1897),    §^ 

370-374- 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§g  162,  1357,  3569. 

Connecticut.  —  Gen.  Stat.  (1888),  §| 
1473,  1474,  2592,  2651-2653. 

Delaware.  —  Rev.  Stat.  (1893),  p.  300, 
^55  9-1 1 ;  p.  926,  c.  405. 

Florida.  —  Rev.  Stat.  (1892),  §  2704; 
Laws  (1895),  p.  113,  c.  4346. 

Georgia.  —  3  Code  (1895),  §  641. 

Idaho.  —  Rev.  Stat.  (1887).  §  3631. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  pars.  369,  370. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
1859,  2065-2075. 

Iowa.  —  Code  (1897),  §§  5078-5085. 

Kansas.  —  Gen.   Stat.  (1897),  c.   100, 

§§  340,  341- 

Louisiana.  —  Rev.  Laws  (1897),  §§ 
916,  924. 

Maine. — Rev.  Stat.  (1883),  c.  17;  Stat. 
(Supp.  1895),  c.  17;  Acts  (1899),  p.  27, 
c.  39. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
19,  §  17;  c.  80,  §  18  et  seq.\  §  84  et  seq.% 
c.  lor;  c.  102,  §  48. 

Michigan.  —  Comp.  Laws  (1897),  §§ 
11432-11434. 

Minnesota.  —  Stat.  (1894),  §§  6613- 
6616;  Laws  (1895),  p.  653,  c.  273;  p.  656, 
c.  274. 

Mississippi.  —  Anno.    Code  (1892),   § 

1371- 

Missouri.  —  Rev.  Stat.  (1889),  ^ 
3847-3851. 

Montana.  —  Civ.  Code  (1895),  ^  4571; 
Pen.  Code  (1895),  §§  672-676;  1197. 

Nebraska.  —  Comp.  Stat.  (1899),  §§ 
6893,  6896. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  108;  Laws  (1899),  p.  297,  c.  59. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1083,  §  192;  p.  1160.  §  205. 

New  Mexico.  —  Comp.  Laws  (1897), 
§§  1240,  1 278-1 284,  3709. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  2191,  §§  5-13. 

North  Carolina.  — Code  (1883),  §  2884. 

North  Dakota.  —  Rev.  Codes  (1895), 
§§  5063,  7287-''29i. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
6919-6927. 

Oklahoma.  —  Stat.  (1893),  §§  2249- 
2253,  3440.  3^8-3451. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  524,  §  304;  p.  1613,  §  8. 

Rhode  Island. —  Gen.  Laws  (1896),  c. 
91,  §§  I,  4,  10,  12,  14-22;  c.  118,  § 
14. 


Soiitli  Carolina.  —  Civ.  Stat.  (1893),  §§ 
119.  558. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  ig§  4688,  6632-6636. 

Tennessee.  —  Code    (1896),   §§   6750— 

6755- 

Texas.  —  Pen.  Code  (1895),  arts.  423- 

425- 

Utah.— Rev.  Stat.  (1898),  §^5  4275- 
4280;  Laws  (1899),  p.  66,  c.  45. 

Vermont.  —  Stat.  (1894),  §§  3853- 
3859,  4679,  4695-4698. 

Virginia.  —  Code    (Supp.     1898),    § 

3814^. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§  3084-3092;  Laws 
(1899),  p.  115,  §2.' 

iVest  Virginia.  — Code  (1899),  c.  150, 
§§  2o3,  20c. 

Wyoming.  —  Rev.  Stat.  (1887),  §  1023; 
Laws  (1895),  p.  133,  c.  99. 

Against  Municipal  Officers.  —  An  in- 
dictment against  officers  of  a  city  for 
suffering  a  nuisance  in  a  highway, 
which  fails  to  allege  that  defendants 
violated  some  official  duty,  is  bad. 
Com.  V.  Kinnaird,  (Ky.  1896)  37  S.  W. 
Rep.  840. 

If  the  persons  named  in  an  indict- 
ment for  maintaining  a  nuisance  are 
described  as  the  "burgess  and  council- 
men"  of  a  borough,  such  persons  are 
indicted  in  their  corporate  capacity  and 
not  as  individuals.  Com.  v.  Bredin, 
165  Pa.  St.  224. 

Facts  Constituting  Nuisance.  —  The 
acts  constituting  the  alleged  nuisance 
should  be  set  out  with  the  detail  and 
fullness  required  in  respect  of  other 
offenses;  in  other  words,  the  facts  set 
out  should  identify  the  transaction  and 
affirmatively  show  prima  facie  guilt. 
Seacord  v.  People,  121  III.  623.  And 
when  a  thing  is  not  of  itself  a  nuisance, 
but  becomes  so  by  special  circum- 
stances, such  circumstances  must  be 
alleged.  Seacord  v.  People,  121  111. 
623.  And  a  mere  allegation  that  cer- 
tain facts  charged  in  the  indictment 
are  to  the  common  nuisance  of  all  the 
citizens  of  the  state,  will  not  make  it  a 
good  indictment  for  a  common  nui- 
sance, unless  the  facts  charged  are  of 
such  a  nature  as  may  justify  that  con- 
clusion as  one  of  law  as  well  as  one  of 
fact.  Morris,  etc.,  R.  Co.  v.  State,  36 
N.  J.  L.  553- 

An  allegation  that  the  nuisance  ex- 
isted "  near  unto  divers  roads  and 
streets,  and  also  near  unto  the  dwelling- 
houses  of  divers  inhabitants  of  the 
state,  there    being,"    etc  ,     sufficiently 
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shows  that  it  is  a  public  nuisance. 
Horner  v.  State,  49  Md.  277.  But  a 
complaint  under  Kan.  Comp.  Laws 
(1897),  c.  31,  i^  319,  which  charged  the 
defendant  with  putting  "  a  pan  of  the 
carcass  of  a  dead  animal  into  a  certain 
stream  of  water  then  and  there  com- 
monly known  as  Alud  Creek,"  which 
does  not  substantially  allege  that  the 
act  the  defendant  complained  of  re- 
sulted in  the  injury  to  the  health  or  the 
annoyance  of  the  citizens  of  the  state, 
or  any  of  them,  is  insufHcieni.  State 
V.  Wahl,  35  Kan.  608.  And  a  com- 
plaint for  violating  a  city  ordinance 
which  forbids  maintaining  a  public 
nuisance,  alleging  that  defendant 
'  kept  a  large  quantity  of  hides,  tal- 
low,  and  other  substances  which 
emitted  a  disagreeable  odor,"  does  not 
show  sufficient  facts  and  is  bad  on 
motion  in  arrest  of  judgment.  It 
should  show  that  the  things  so  kept 
were  offensive  and  disagreeable  to 
some  person  other  than  to  defendant 
to  constitute  a  nuisance  of  any  kind, 
and  to  some  portion  of  the  community 
as  such  to  constitute  a  public  nuisance. 
Lippman  v.  South  Bend,   84  Ind.   276. 

An  indictment  for  a  nuisance  in  keep- 
ing fifty  barrels  of  gun-powder  in  a 
certain  house  near  the  dwelling-houses 
of  divers  good  citizens,  and  near  a  cer- 
tain public  street,  etc.,  does  not  charge 
facts  amounting  to  a  nuisance,  but  it 
would  have  done  so  had  it  been  alleged 
that  the  powder  was  negligently  and 
improvidentlv  kept.  People  v.  Sands, 
I  Johns.  (N.  V.)  78. 

An  information  charging  that  a  dam 
creates  a  nuisance  must  be  precise  in 
its  allegations  and  clear  in  its  state- 
ment of  consequences,  to  justify  de- 
stroying the  dam  to  remove  the 
nuisance.  Shepard  v.  People,  40  Mich. 
487. 

"  Unlawfully."  —  The  word  "  unlaw- 
fully "  is  not  absolutely  necessary  in 
an  indictment  against  a  railioad  cor- 
poration for  erecting  a  nuisance:  the 
words  "  wrongfully  and  injuriously  " 
are  sufficient.  State  v.  Vermont  Cent. 
R.  Co.,  27  Vt.  103. 

Knowledge  on  Part  of  Defendant.  — 
Selling  and  furnishing  unwholesome 
and  poisonous  water  to  the  entire  com- 
munity is  a  nuisance  for  which  an  in- 
dictment will  lie,  but  if  it  fails  to  allege 
that  the  defendant,  his  agents  or  ser- 
vants poisoned  the  water  or  imparted 
to  it  its  unwholesome  quality,  it  must 
aver  his  knowledge  of  the  poisonous  or 


unwholesome  quality.  Stein  v.  State, 
37  Ala.  123. 

Locality  of  Nuisance. —  An  informa- 
tion for  maintaining  a  nuisance  need 
not  describe  the  precise  locality  of  the 
nuisance.  Howard  v.  State,  6  Ind.  444; 
Mergenthein  v.  State,  107  Ind.  567.  It 
is  sufficient  to  state  the  city  where 
maintained.  Jenks  v.  State,  17  Wis. 
665.  Or  to  allege  that  the  offense  was 
committed  in  the  county  where  the  in- 
dictment was  found,  with  such  aver- 
ments as  are  necessary  to  constitute 
the  offense.  State  v.  Sneed,  16  Lea 
(Tenn.)  450.  But  where  the  indictment 
is  of  a  particular  building  or  structure 
which  is  sought  to  be  removed  or 
abated,  the  location  must  be  set  out 
with  particularity.  Seacord  v.  People, 
121  111.  623;  Com.  V.  T.  J.  Megibben 
Co.,  loi  Ky.  195. 

But  matters  of  description  as  to  the 
exact  location  of  the  nuisance,  and  as 
to  the  names  of  the  persons  whose 
dwelling-houses  are  contiguous  thereto, 
though  immaterial  and  unnecessary, 
must,  if  set  out,  be  substantially  proved 
as  alleged.  Droneberger  v.  State,  112 
Ind.  105;  Dennis  v.  State,  91  Ind.  291. 
Thus,  where  the  indictment  alleges 
that  the  nuisance  was  located  upon  a 
particular  tract  of  land,  the  state  is 
bound  to  prove  the  location  as  alleged. 
Wertzz'.  State.  42  Ind.  161.  And  where 
an  indictment  charged  that  the  defend- 
ant "  kept  and  maintained  a  common 
nuisance,  to  wit,  a  certain  building  kept 
by  him  as  a  store  and  house  on  the 
Plains,  so-called,  in  IVaterville,"  it  was 
not  competent  to  admit  evidence  of 
any  other  nuisance  kept  by  him  than 
thatkept  at  the  Plains.  States.  Lashus, 
67  Me.  564.  But  where  an  indictment 
for  nuisance  charged  the  maintaining 
of  a  building  on  lots  one  and  two,  and 
the  evidence  showed  that  the  building 
was  on  those  lots  and  also  on  lot  three, 
this  was  merely  a  redundancy  of  proof 
and  not  a  case  of  variance.  Chute  v. 
State,  19  Minn.  271. 

An  indictment  for  nuisance  caused 
by  a  mill  and  mill-dam,  the  property  of 
defendant,  situate  "near  and  adjacent 
to  a  certain  common  highway  and  pub- 
lic road,"  etc.,  without  particular  speci- 
fication or  description  of  the  mill,  and 
without  expressly  alleging  that  it  is 
within  the  county  where  the  indictment 
was  found,  was  held  good  and  sufficient 
after  verdict.  Stephen  v.  Com.,  2  Leigh 
(Va.)  759- 

Averring  that  a  nuisance  is  within  a 
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a.  Causing  Stagnant  Water.' 


borough  is  sufficient  averment  that  it 
is  within  the  neighborhood  of  dwellings. 
Delaware  Division  Canal  Co.  v.  Com., 
60  Pa.  St.  367. 

Alleging  Continuance.  —  In  an  indict- 
ment for  causing  a  nuisance,  it  is  not 
necessary  to  allege  that  the  nuisance 
was  continued.  State  v.  Hull,  21  Me. 
84.  But  to  authorize  an  order  for  the 
abatement  of  a  nuisance,  the  indictment 
must  allege  a  continuing  nuisance. 
Ashbrook  v.  Com.,  i  Bash  (Ky.)  139; 
Messersmidt  v.  People,  46  Mich.  437; 
Munson  v.  People,  (Supreme  Ct.  Gen. 
T.)  5  Park.  Crim.  (N.  Y.)  16;  Taylor  v. 
People,  (Supreme  Ct.  Gen.  T.)  6  Park. 
Crim.  (N.  Y.)  347. 

An  information  charging  that  "  on  the 
first  of  March,  1S57,  at,"  etc.,  "'Michael 
Baugh  erected,  and  from  thence  hitherto 
continued,  maintained,  and  kept,"  etc., 
sufficiently  states  a  continuando.  Baugh 
V.  State,  14  Ind.  29.  As  does  an  indict- 
ment alleging  that  the  offense  was  com- 
mitted on  a  day  stated  and  "  on  divers 
other  days  and  times  between  said  day 
and  the  day  of  finding  this  indictment." 
State  V.  Barnes,  20  R.  I.  525.  And  an 
indictment  charging  that  defendant "  on 
the  1st  day  of  October,  iSf^,"  obstructed 
a  public  highway,  "and  did  on  divers 
other  days  between  that  day  and  the 
day  of  taking  this  inquisition,  continue 
and  allow  to  remain  the  said  '  obstruc- 
tion'  by  reason  whereof  the  citizens  of 
this  state,  during  the  time  aforesaid," 
could  not  pass  over  the  road,  suf- 
ficiently charges  the  existence  and  con- 
tinuance of  the  nuisance  at  the  date  of 
the  inquisition  and  therefore  justifies  a 
judgment  to  abate  it.  Wroe  v.  State, 
8  Md.  416.  But  an  allegation  that  the 
obstruction  was  in  "  its  nature  perma- 
nent "  is  insufficient  as  an  allegation  that 
defendant  continued  the  obstruction. 
Hoadley  v.  People,  23  111.  App.  39. 

Conclusion  ''''to  Common  iVuisance." — 
An  indictment  must  conclude  "^  ad  com- 
mune nocumentum."  Anonymous,  Vent. 
26;  Com.  V.  Faris,  5  Rand.  (Va.)  6qi. 
See,  however.  Com.  v.  Enright,  98  Ky. 
635.  And  it  is  insufficient  to  conclude 
"  To  the  common  nuisance  of  divers  of 
the  commonwealth's  citizens."  Com. 
V.  Faris,  5  Rand.  (Va.)  691.  "  To  the 
great  disturbance  of  divers  citizens." 
Com.  V.  Smith,  6  Gush.  (Mass.)  80. 
"  To  the  detriment  of  the  inhabitants." 
Thorowgood's  Case,  i  Mod.  107.  Or 
"ad  nocumentum  of  inhabitants  of  a 


certain  vill."   Anonymous,  12  Mod.  504. 

Duplicity.  —  Where  the  doing  of  any 
one  of  a  number  of  distinct  acts  is  made 
a  nuisance  to  which  some  punishment 
is  affixed,  the  doing  of  one  or  more 
such  acts  by  the  same  person  at  th& 
same  time  constitutes  a  single  offense 
which  may  be  charged  in  the  same 
count  of  the  indictment  without  du- 
plicity. Mergentheim  v.  State,  107  Ind. 
567.  Thus  an  indictment  under  section 
674  of  the  Oregon  Criminal  Code,  which 
charges  that  defendant  committed  an 
act  which  "grossly  injures  the  person 
and  property  of  another,"  and  "  grossly 
disturbs  the  public  health,"  and  "  open- 
ly outrages  public  decency,"  charges 
but  one  offense,  and  in  such  indictment 
it  is  not  essential  to  charge  that  the 
act  committed  was  injurious  to  public 
morals.  State  v.  Bergman,  6  Oregon 
341.  And  an  indictment  cannot  be  said 
to  contain  two  offenses  in  one  count 
which  alleges  a  nuisance  and  describes 
the  place  of  its  existence.  State  v.  Pay- 
son,  37  Me.  361. 

An  indictment  for  a  nuisance  in 
keeping  cattle-pens  which  alleges,  as 
one  of  the  elements  of  the  offense,  the 
killing  of  fish  in  a  stream,  which  is  a 
statutory  offense,  is  not  bad  for  duplici- 
ty. Com.  V.  T.  J.  Megibben  Co.,  loi 
Ky.  195. 

An  indictment  which  charges  that  a 
building  overhangs  the  public  street, 
endangering  the  safety  of  people  pass- 
ing thereon,  and  also  that  large  quan- 
tities of  filth,  emitting  offensive  stenches 
dangerous  to  public  health,  are  per- 
mitted to  remain  in  said  building,  is 
demurrable  as  charging  two  offenses. 
Chute  V.  State,  19  Minn.  271. 

The  offenses  of  creating  and  continu- 
ing a  nuisance  are  distinct  and  sepa- 
rate and  cannot  be  joined  in  the  same 
count.  Burke  v.  People,  23  111.  App. 
36;  Hoadley  v.  People,  23  111.  App.  39. 
But  see  Com.  v.  Miller,  139  Pa.  St.  77, 
in  which  case  the  indictment,  which 
charged  in  one  count  that  defendant 
on  a  certain  date  created  a  nuisance 
and  from  that  date  continuously  until 
the  finding  of  the  indictment  main- 
tained the  same,  was  held  not  objec- 
tionable on  the  ground  of  duplicity  as 
charging  two  distinct  offenses,  but  was 
held  to  be  of  sufficient  form  to  sustain 
a  general  verdict  of  guilty. 

1.  Eeqaisites  of  Indictment,  etc.  —  Gen- 
erally.—  See  supra,   note   r,  p.  227. 
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Form  No.  14542. 
(Precedent  in  State  v.  Close,  35  Iowa  570.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  10693.')]^ 
The  jurors  of  the  grand  jury  of  the  State  of  Io7va,  within  [and  for 
the  county  oi  Johnson],'^  upon  their  oath  do  aver,  find  and  present 
that  M.  T.  Close*  at  and  within  said  county,  on  the  Isi  day  oi  April, 

A.  D.  jd,69,  being  possessed  of  a  certain  mill-dam  and  mill,  with  their 
appurtenances,  situate  near  and  adjacent  to  a  common  highway  and 
public  road,  and  the  dwelling-houses  of  divers  persons  and  citizens 
oi  Johnson  county,  did,  at  the  time  aforesaid,  and  on  divers  other 
days  and  times  between  that  day  and  the  finding  of  this  indictment, 
unlawfully  and  injuriously  cause  and  permit  the  waters  of  said  mill- 
dam  to  overflow  the  adjacent  lands  as  well  of  others  as  his  own,  by 
means  whereof  the  water  of  said  mill-dam  or  pond  was  rendered 
impure,  corrupted  and  unwholesome,  and  the  land  overflowed  as 
aforesaid  by  the  means  aforesaid,  was  rendered  and  kept  marshy 
and  filled  with  noxious  weeds  and  putrid  vegetation,  and  corrupted, 
impure  and  unwholesome  water,  whereby  the  air  became  corrupted 
and  infected,  to  the  injury  and  prejudice  of  others,  contrary  to  the 
form  of  the  statute  [(concluding  as  in  Form  No.  1069S).\^ 

Form  No.  14543. 
(Precedent  in  State  v.  Holman,  104  N.  Car.  861.)* 

[{Caption  as  in  Form  No.  10711.)]^ 

The  jurors  for  the    State,    upon    their   oaths,    present    ihdX  John 

B.  Holman  and  Elizabeth  Holman,  late  of  Iredell  County,  on  \.\i&  first 
day  of  August,  i889,  at  and  in  the  county  aforesaid,  did  unlawfully, 
injuriously,  willfully  and  knowingly  maintain  and  keep  a  certain  dam 

Special  Interest  0/  Pu/'/ic.  —  In  an  in-  upon  this  indictment  said:  "While  the 
dictment  for  damming  up  and  stag-  indictment  might  have  been  drawn  so 
nating  the  waters  of  a  creek,  whereby  as  to  state  with  a  greater  degree  of  cer- 
the  air  is  corrupted  and  infected  and  tainty  the  facis  which  constitute  the 
sends  forth  noisome  and  unwholesome  alleged  nuisance  a  public  one,  yet  we 
smells,  it  is  insufficient  to  charge  that  think  it  is  stated  with  sufficient  cer- 
it  is  to  the  common  nuisance  of  "all  tainty  and  in  such  a  manner  as  to 
the  citizens  of  the  Commonwealth  not  enable  a  person  of  common  under- 
only  residing  and  inhabiting  there,  but  standing  to  know  that  it  is  intended  to 
also  going,  returning,  passing  and  re-  charge  that  the  nuisance  was  created 
passing  by  the  same,"  or  to  the  com-  and  maintained  near  and  adjacent  to 
mon  nuisance  of  "all  of  the  citizens  of  the  public  highway  and  near  the 
the  Commonwealth."  It  is  necessary  dwelling-houses  of  divers  persons.  We 
to  allege  and  prove  that  the  obstruc-  think  the  indictment  sufficiently  cer- 
tion  placed  in  the  creek  produced  stag-  tain  in  this  respect,  and  being  so,  it  is 
nation  of  the  waters  and  corrupted  the  to  be  held  sufficient." 
air  in  or  near  a  public  highway  or  See  Iowa  Code  (1897),  §  5078;  and, 
some  other  place  in  which  the  public  generally,  supra,  note  i,  p.  230. 
have  a  special  interest.  Com.  71.  Webb,  2.  The  matter  enclosed  by  and  to  be 
6  Rand.  (Va.)  726.  supplied  within   [  ]   will  not  be  found 

Precedents.  —  For  other  forms  set  out  in  the  reported  case, 

in    whole   or   in    part   see   Munson    i'.  3.  In  the  supreme  court  it  was  said 

People.  (Supreme  Ct.  Gen.  T.)  5  Park,  that   this   bill   is  a  copy   of    approved 

Grim.  (N.  Y.)  16;  State  v.  Rankin,  3  S.  precedents,   citing  Whart.   Cr.    F.  and 

Car.  438.  Prec.  701. 

1.  The    supreme    court    in    passing  See,  generally,  supra,  note  1,  p.  230. 
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across  Fifth  Creek,  in  said  County,  upon  land  of  the  said  John  B. 
Holman  zxidi  Elizabeth  Holman,  and  within  their  control;  by  means  of 
the  dam  aforesaid,  the  water  flowing  into  the  creek  aforesaid  was 
stopped  and  dammed  up,  and  flowed  back  in  and  upon  the  surface 
of  large  tracts  of  adjoinmg  lands,  by  means  whereof  the  mud,  wood, 
leaves,  brush  and  other  animal  and  vegetable  substances  and  other 
filth,  collected  and  brought  down  the  channel  of  the  said  water- 
course by  the  natural  flowing  of  the  waters,  then  became  and  were, 
during  the  time  aforesaid,  collected  and  accumulated  in  large  quan- 
tities in  the  channel  of  the  said  water-course,  and  on  the  lands  over- 
flowed as  aforesaid;  and  the  said  mud,  wood,  leaves,  brush,  animal 
and  vegetable  substances  and  other  filth,  so  there  collected  in  said 
water-course  and  on  the  low-lands  adjacent  thereto,  became  and 
were,  and  still  are,  very  offensive  and  the  water  became  and  is 
corrupted,  and  by  means  whereof  divers  nauseous,  unwholesome 
and  deleterious  smells  and  stenches  did  arise,  so  that  the  air  was  and 
still  is,  corrupted,  to  the  great  damage  and  common  nuisance  of  the 
good  and  worthy  citizens  of  this  State,  there  passing  and  repassing,, 
dwelling  and  inhabiting,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
State. 

[(^Signature  and  indorsements  as  in  Form  No.  10711.y\^ 

Form  No.  14544. 

(Precedent  in  Delaware  Division  Canal  Co.  z'.  Com.,  60  Pa.  St.  368.)' 

\{Commencing  as  in  Form  No.  10111&)  do  present  that]^  at  the 
borough  of  Morrisinlle  and  township  of  Falls,  in  the  said  county  of 
Bucks.,  and  for  a  long  space  of  time  before  that  day  and  since,  etc., 
there  have  been  and  now  are  two  certain  pools  or  ponds  of  standing 
water;  one  of  the  said  pools  or  ponds  is  situated  between  the  tow- 
path  bank  of  said  canal  and  the  railroad  bank  of  the  Philadelphia  and 
Trenton  Railroad  Company.,  in  the  borough  of  Morrisville,  in  the  said 
county  of  Bucks,  on  the  lands  oi  Joseph  C.  and  David  Taylor,  cover- 
ing about  three  acres  of  ground;  the  other  of  the  said  pools  or  ponds 
is  situated  partly  in  the  borough  oi  Morrisville  and  partly  in  the  said 
township  of  Falls,  in  said  county,  on  lands  owned  by  Kelly,  Roioan 
er*  Co.,  lands  of  Daniel Lovett,  and  lands  of  the  Philadelphia  and  Trenton 
Railway  Company,  which  said  last-mentioned  pond  is  immediately  east 
of  the  track  of  the  said  railway  company;  which  said  pools  or  ponds  — 
two  in  number  —  are  caused  by  the  leakage  and  escape  of  the  water 
in  said  canal  through  the  tow-path  bank,  which  is  then  and  there  so 

1.  The  matter  enclosed  by  and  to  be  water  from  their  canal  escapes  through 
supplied  within  [  ]  will  not  be  found  in  the  lock  or  walls,  and  forms  pools  or 
the  reported  case.  ponds    of   stagnant    water,    producing 

2.  In  the  supreme  court,  Thompson,  miasma  or  miasmatic  vapors,  corrupt- 
C.  J.,  said:  "We  find  on  examination  ing  and  rendering  the  air  unwhole- 
of  the  indictment  that  it  is  in  due  and  some,  to  the  nuisance  and  injury  of  the 
proper  form,  charging  the  defendants  public,  and  producing  disease  among 
with  maintaining,  continuing  and  keep-  the  inhabitants  of  the  neighborhood." 
ing  up  the  tow-path  in  so  careless,  un-  See,  generally,  supra,  note  i,  p.. 
skilful  and  unlawful  manner,  that  the  230. 
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defectively  constructed  and  maintained,  and  has  been  during  all  the 
time  aforesaid,  and  still  is,  so  defectively  'constructed,  kept,  con- 
tinned  and  maintained,  that  the  water  of  said  canal  there  and  then 
has  escaped,  and  still  does  escape  in  quantities  and  volume  sufficient 
to  form  said  ponds  or  pools  there  situate  as  aforesaid;  which  said 
ponds  or  pools  then  and  there  and  for  a  long  space  of  time  had  been 
and  still  are  stagnant,  putrid  and  noxious,  yielding  unwholesome 
smells,  corrupting  the  air,  producing  miasma  and  miasmatic  vapors, 
and  causing  and  producing  disease  among  the  inhabitants  there 
residing;  that  the  said  ponds  or  pools  aforesaid  are  then  and  there 
outside  of  the  boundaries  of  the  said  canal,  are  unnecessary  for  the 
conduct  of  its  business  and  traffic,  and  that  they  are  then  and  there 
the  results  of  improper  construction,  and  want  of  proper  care  in  the 
maintenance  of  the  tow-path  bank  of  the  said  canal,  and  ought  to  be 
drained  and  removed  by  the  said  '■'■The  Delaware  Division  Canal  Com- 
pany of  Pe?insylvania"  and  '•'■The  Lehigh  Coal  and  Navigation  Company"' 
to  whom  the  ownership,  possession,  care  and  management  of  the  said 
canal  is  committed  by  law  as  aforesaid,  and  that  by  reason  of  the 
premises  at  the  days  and  times  aforesaid,  at  the  borough  and  town- 
ship aforesaid  in  the  said  county  of  Bucks,  it  became  and  was  the  duty 
of  the  said  "■  The  Delaware  Division  Canal  Company^'  and  '■'■The  Lehigh 
Coal  and  Navigation  Company,'*  to  keep  and  maintain  the  tow-path 
bank  or  wall  of  the  said  canal  in  good  order  and  repair,  and  tO' 
remove  and  drain  the  said  pools  or  ponds  so  formed  as  aforesaid, 
then  and  there  being  a  common  and  public  nuisance  as  aforesaid. 
Yet  the  said  ''  The  Delaware  Division  Canal  Company,"  and  '■'•The 
Lehigh  Coal  and  Navigation  Company,"  well  knowing  the  premises,  on 
the  Wth  day  of  August,  a.  d.  1866,  at  the  township  and  borough 
aforesaid,  in  the  said  county,  and  within  the  jurisdiction  of  this- 
court,  and  on  divers  days  and  for  a  long  space  of  time,  etc.,  did  then 
and  there  so  carelessly,  unskilfully  and  unlawfully  keep,  maintain 
and  continue  the  tow-path  bank  or  wall  of  the  said  canal,  so  that  the 
waters  thereof  did  then  and  there  escape  therefrom  in  such  quantities 
and  volume  as  then  and  there  to  form  the  pools  or  ponds  aforesaid 
there  situate,  and  did  then  and  there  unlawfully  and  injuriously  cause 
and  permit  the  said  water  to  escape  through  the  said  tow-path  bank 
or  wall  of  the  canal,  and  then  and  there,  and  thereby  did  keep,  main- 
tain and  continue  the  waters  of  the  said  canal  in  the  pools  or 
ponds  so  formed  thereof  as  aforesaid,  and  did  then  and  there  fail  to- 
remove  and  drain  the  water  from  the  said  pools  so  formed  and  caused 
as  aforesaid,  by  reason  whereof  the  waters  in  the  said  ponds  did  then 
and  there  become  putrid,  stagnant  and  noxious,  yielding  unwhole- 
some smells,  corrupting  the  air,  producing  miasma  and  miasmatic 
vapors,  whereby  the  air  was  greatly  corrupted  and  infected,  and 
disease  produced  among  the  inhabitants  there  residing  —  to  the 
great  damage  of  all  the  good  citizens  of  this  Commonwealth  there 
residing  [dwelling,  and  inhabiting,  passing  and  repassing  and  against 
the  peace  (^concluding  as  in  Form  No.  10116').^ 

t 

1.  The  matter  enclosed  by  and  to  be  supplied  within  [  ]  will  not  be  found  ia 
the  reported  case, 
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b.  Exposing  Person  with  Infectious  Disease. 

Form  No.  14545. 

(2  Chit.  Crim.  L.  (5th  Am.  from  2cl  Lond.  ed.)  553.)* 

Middlesex.  The  jurors  for  our  lord  the  king,  upon  their  oath 
present,  that  on  the  tjventieth  day  of  February^  in  the  sixth  year  of 
the  reign  of  our  sovereign  lord  George  IV,  by  the  grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  king,  defender  of  the 
faith,  one.  Jatnes  Doe,  an  infant  of  tender  age,  to  wit,  about  the  age 
of  one  year,  was  infected,  ill  and  sick  of  and  with  a  certain  contagious, 
infectious  and  dangerous  disease  and  sickness  called  the  small-pox, 
at  the  parish  of  St.  Paul,  Covent  Gardeti,  in  the  county  of  Middlesex, 
and  that  Jane  Doe,  the  wife  ol  Johti  Doe,  late  of  the  parish  of  St.  Paul, 
Covent  Garden,  aforesaid,  the  mother  of  the  said  James  Doe,  well 
knowing  the  premises  aforesaid,  afterwards,  and  whilst  the  said  James 
Doe  was  so  infected,  ill  and  sick  as  aforesaid,  to  wit,  on  the  twentieth 
day  of  February  aforesaid,  with  force  and  arms,  at  the  parish  of  St. 
Paul,  Covent  Garden  aforesaid,  unlawfully  and  injuriously  did  take 
and  carry  to  %^\^  James  Doe  into  and  along  a  certain  open  public 
way  and  passage,  called  Paternoster  Row,  situate  in  the  parish  of  St. 
Paul,  Co7'ent  Garden  aforesaid,  used  for  all  the  liege  subjects  of  our 
said  lord  the  king  on  foot,  to  go,  return,  and  pass  in,  along  and 
through,  in  which  said  public  way  and  passage  there  were  divers  liege 
subjects  of  our  said  lord  the  king,  and  near  unto  and  by  divers 
dwelling-houses,  habitations,  and  residences  of  divers  liege  subjects 
of  our  said  lord  the  king,  then  and  there  dwelling,  inhabiting,  and 
residing,  and  unto  and  into  a  certain  common  highwa}',  situate  and 
being  in  the  parish  of  .5"/.  Paul,  Covent  Gardeti  aforesaid,  used  for 
all  the  liege  subjects  of  our  said  lord  the  king  on  foot,  and  with 
horses,  coaches,  carts,  and  carriages,  to  go,  return,  pass,  ride  and 
labor  in,  along,  and  through,  in  and  along  which  said  common 
highway  there,  divers  liege  subjects  of  our  said  lord  the  king,  were 
then  going,  returning,  passing,  riding,  and  laboring,  and  amidst,  and 
among  divers  liege  subjects  of  our  said  lord  the  king,  who  then 
and  there,  to  wit,  in  the  same  common  highway  in  the  parish  and 
county  aforesaid,  had  met  and  assembled  together,  and  that  the 
said  Jane  Doe,  afterwards  and  whilst  the  said  James  Doe  was  so 
infected,  ill  and  sick  as  aforesaid,  to  wit,  on  the  twentieth  day  of  Feb- 
ruary aforesaid,  and  on  divers  other  days  and  times  between  that 
day  and  the  twenty-ninth  day  of  April  in  the  same  year,  with  force 
and  arms,  at  the  parish  of  St.  Paul,  Covent  Garden  aforesaid,  wrong- 
fully and  injuriously  did  take  and  carry  the  ssixd  James  Doe  into  and 
along  the  aforesaid  open  and  public  way  and  passage,  called  Pater- 
noster Row,  and  near  unto  and  by  the  aforesaid  dwelling-houses, 
habitations  and  residences  of  divers  liege  subjects  of  our  said  lord 
the  king,  there  dwelling,  inhabiting  and  residing,  and  also  near  unto 
and  by  divers  liege  subjects  of  our  said  lord  the  king,  in  the  said 

1.  That  exposing  a  person  sick  with  4  M.  &  S.  73;  Rex  v.  Burnett,  4  M.  & 
an  infectious  disease  is  a  nuisance  at     S.  272. 

common  law,  see  Rex  v.  Vanlandillo,         See,  generally,  supra,  note  i,  p.  227. 
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open  and  public  way  and  passage,  on  the  twentieth  day  of  February, 
and  on  the  said  other  days  and  times  there  being,  to  the  great 
and  manifest  danger  of  infecting  with  the  said  contagious,  infec- 
tious, and  dangerous  disease  and  sickness  called  the  small-pox,  all 
the  liege  subjects  of  our  said  lord  the  king,  who,  on  the  several  days 
and  times  aforesaid,  were  in  and  near  the  aforesaid  open  and  public 
way  and  passage,  dwelling-houses,  habitations,  residences  and  com- 
mon highway,  and  who  had  not  had  the  said  disease  and  sickness, 
to  the  great  damage  and  common  nuisance  of  all  the  said  last- 
mentioned  liege  subjects  of  our  said  lord  the  king,  to  the  evil  example 
of  all  other  persons,  and  against  the  peace  of  our  said  lord  the  king, 
his  cr.own  and  dignity, 

c.  Noxious  Trade.* 
(1)  Oil- WORKS. 

Form  No.  14546. 

(Precedent  in  Com.  v.  Brown,  13  Met.  (Mass.)  366.)' 

[(^Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *)]3  near 
to  a  public  street  and  common  highway  there,  and  also  near  to  the 
dwelling  houses  of  divers  citizens  there  situate  and  being,  did  unlaw- 
fully erect,  build  and  maintain  a  certain  building,  for  the  purpose  of 
making  and  manufacturing  neat's-foot  oil  therein,  and  did  unlawfully 
and  injuriously  make  and  set  up,  place  and  maintain,  in  the  said 
building,  divers  furnaces,  stoves,  caldrons,  coppers  and  boilers,  to 
wit,  five  furnaces,  five  stoves,  five  caldrons,  five  coppers,  and  five 
boilers,  for  the  purpose  of  boiling  and  trying  putrid  meat,  bones, 
heads,  feet  and  other  materials  used  in  the  manufacture  of  neat's- 
foot  oil;  and  that  he,  on  the  day  and  year  aforesaid,  and  on  divers 
other  days  and  times,  [between  said  date  and  the  day  of  the  finding  of 
this  indictment]  ^  unlawfully  and   injuriously  did  boil,  try  and  mix 

1.   Seqaisites    of    Indictment,    etc.   —  or  having  the  right  to  pass."     Com.  v. 

Generally.  —See  supra,  note  i,  p.  227.  T.   J.  Megibben  Co.,  ]oi  Ky.  195. 

In  Exercise  of  Trade.  —  An  indict-  Precedents.  —  For  other  forms  set  out 
ment  charging  that  defendant,  in  the  in  whole  or  in  part  see  Ellis  v.  State, 
exercise  of  his  trade,  collected  and  kept  7  Blackf.  (Ind.)  534;  Burlington  v. 
certain  specified  articles  in  a  corrupt  Stockwell,  5  Kan.  App.  569;  State  v. 
state,  "and  in  manner  aforesaid"  col-  Knowles,  34  Kan.  393;  State  7/.  Hart, 
lected  and  kept  other  specified  offensive  34  Me.  36;  State  v.  Payson,  37  Me. 
matters,  sufficiently  alleges  that  it  was  361;  Horner  v.  State,  49  Md.  277;  Clay- 
in  the  exercise  of  the  trade  that  the  ton  v.  State,  60  Md.  272;  Com.  v.  Rum- 
last  mentioned  offensive  matters  were  ford  Chemical  Works,  16  Gray  (Mass.) 
collected  and  kept.  State  v.  Hart,  34  231;  State  v.  Wilson,  43  N.  H.  415; 
Me.  36.  State    v.    Sneed,     16    Lea   (Tenn.)   450; 

Ci?«r/«f?V«. —An  indictment  conclud-  State  7/.   Paggett,  8  Wash.  579. 
ing    "to  the  common   nuisance  of  all         2.    No    objection    was    made  to     the 

good  citizens"  is  not  good  where  the  form  of  this  indictment,  but  judgment 

nuisance  is  committed  in  carrying  on  a  of  conviction  was  reversed  and  a   new 

lawful  trade  which  may  or  may  not  be  trial  granted   for  errors  in  the  admis- 

nuisance  according  to  its  location;  and  sion  of  evidence, 
an  indictment  for  keeping  cattle-pens         See,  generally,  supra,  note  i. 
must  conclude  "to  the  common   nui-         3.  The  matter  enclosed  by  and  to  be 

sance  of  all  persons  there  living  and  supplied  within  [  ]  will  not   be  found 

abiding  or  there  passing  and  repassing  in  the  reported  case. 
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together  divers  large  quantities  of  putrid  meat,  bones,  cattle's  heads, 
and  cattle's  feet,  and  other  materials  used  in  the  making  and  manu- 
facturing of  neat's-foot  oil,  for  the  purpose  of  making  and  manufac- 
turing the  same  into  neat's-foot  oil;  by  reason  of  which  said  premises, 
divers  noisome  and  unwholesome  smokes,  vapors,  smells  and 
stenches,  on  the  days  and  times  aforesaid,  were  emitted  and  issued 
from  the  said  building,  so  that  the  air,  on  the  several  days  and  times 
aforesaid,  at  Charlestown  aforesaid,  was  thereby  greatly  filled  and 
impregnated,  [with  the  said  smokes,  vapors,  smells  and  stenches]^  and 
was  rendered,  and  became  and  was  corrupted,  offensive  and  unwhole- 
some; to  the  great  damage  and  common  nuisance,  [of  all  the  citizens 
of  said  commonwealth,  there  inhabiting,  being,  and  residing,  and 
going,  returning,  and  passing  through  the  said  street  and  confmon, 
highway,  against  the  peace  {conluding  as  in  Form  No.  10699^]^ 

(2)  Piggery. 

Form  No.  14547. 
(Precedent  in  State  v.  Kaster,  35  Iowa  222.)' 

[(^Commencing  as  in  Form  No.  lJf5J^,  and  continuing  doum  to  *)]^  at 
the  county  of  Henry  and  State  of  Iowa,  in  Center  township  in  said 
county,  near  unto  divers  public  streets,  being  the  common  highway, 
and  also  near  unto  the  dwelling-houses  of  divers  citizens  of  the  State^ 
there  situate  and  being,  unlawfully  and  injuriously  did  make,  erect, 
set  up,  continue  and  use,  and  did  cause  and  procure  to  be  made, 
erected,  set  up,  continued  and  used  a  certain  inclosure,  pen,  or  lot  of 
ground,  in  which  cattle  and  hogs  were  confined,  fed,  matured  and 
retained,  and  the  excrements,  decayed  food,  slop  and  other  filth 
retained  upon  and  within  said  inclosure,  etc.,  which  employment  or 
use  of  said  inclosure,  etc.,  for  said  purpose,  and  permitting  of  said 
excrement,  decayed  food,  slop  and  filth  to  remain  upon  and  within 
said  inclosure,  etc.,  occasioned  noxious  exhalations,  offensive  smells, 
unwholesome  smells,  so  that  the  air  was  then  and  there  greatly  cor- 
rupted and  infected  thereby,  and  other  annoyances  becoming  and 
being  dangerous  to  the  health,  comfort  and  property  of  the  good 
people  residing  '.n  that  immediate  neighborhood,  and  being  dan- 
gerous to  the  health  and  comfort,  and  being  a  common  and  public 
nuisance  to  the  good  people  of  the  State  of  loiva  there  passing, 
repassing,  being  or  residing  [contrary  to  the  statute  {concluding  as  in 
Form  No.  1069S).y 

Form  No.  14548. 
(Precedent  in  Com.  v.  Perry,  139  Mass.  198.)' 

[(Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *)]^  near 
the  dwelling-houses  of  divers  good   citizens  of  the  said  Common- 

1.  The  matter  enclosed  by  and  to  be  See  Iowa  Code  (1897),  §  507S;  and, 
supplied  within  [  ]  will  not  be  found  in     generally,  supra,  note  i,  p.  235. 

the  reported  case.  3.  It  was  held  by  the  supreme  court- 

2.  A  judgment   of  conviction  in  this  that  this  indictment  was  sufficient, 
case    was    sustained    by    the    supreme  See,    generally,    supra,    note    i,     p.. 
court.  235. 
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■wealth,  and  also  near  divers  public  streets  and  common  highways 
theire  situate,  then  and  there  did  keep  and  maintain,  and  yet  doth 
keep  and  maintain  a  large  number  of  swine,  to  wit,  Jive  hundred;  by 
reason  whereof  divers  large  quantities  of  noisome,  noxious 'and 
unwholesome  smokes,  smells,  and  stenches,  on  the  days  and  times 
aforesaid,  then  and  there  were  emitted,  sent  forth,  and  issued,  and  the 
air  thereabouts  on  the  days  and  times  aforesaid  was  greatly  filled  and 
impregnated  with  many  noisome,  offensive,  and  unwholesome  smells, 
stinks,  and  stenches,  and  has  been  corrupted  and  rendered  very 
insalubrious,  to  the  great  damage  and  common  nuisance  of  all  the 
citizens  of  said  Commonwealth  there  being,  inhabiting,  and  dwelling, 
passing  and  repassing,  to  the  evil  example  of  all  others  in  Hke 
case  offending  against  the  peace  of  the  said  Commonwealth,  and 
■contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

[{Signature  and  indorsements  as  in  Form  No.  10699.  y\^ 


(3)  Slaughter-house, 

Form  No.  14549. 
(Precedent  in  Moses  v.  State,  58  Ind.  185.)' 

[{Venue  as  in  Form  No.  667 ^.)y- 

Henry  Jones,  being  duly  sworn,  on  his  oath  swears,  that  on  or  about 
the  ^Itlh  day  oi  July,  iS76,  at  said  county,  and  near  the  city  of  yl/a^/- 
son,  and  at  divers  other  times  before  said  day  and  the  commencement 
of  this  action,  at  and  near  the  dwelling-houses  of  affiant  and  divers 
citizens  of  said  place  and  county,  said  Moses  did  unlawfully  maintain, 
and  cause  and  procure  to  be  maintained,  a  slaughter-house,  for  the 
purpose  of  slaughtering  cattle,  and  boiling  the  entrails  and  offal  of 
the  cattle;  and  the  said  Moses  did,  on  the  day  and  year,  at  the  place 
-aforesaid,  and  on  divers  other  days  and  times  before  the  commence- 
ment of  this  action,  unlawfully  kill  and  slaughter  cattle,  and  boil  the 
entrails  and  offal,  and  cause  and  procure  the  slaughtered  cattle,  and 
the  entrails  and  offal  of  the  same  to  be  boiled,  to  the  injury  of  divers 
citizens,  near  said  slaughter-house  as  aforesaid;  by  reason  whereof 
divers  noisome,  offensive  and  unwholesome  smokes,  smells  and  stinks, 
during  the  time  aforesaid,  were  from  them  emitted,  so  that  the  air 
then  and  there  was  filled  and  impregnated  with  said  smokes,  smells 
and  stinks,  and  made  offensive,  uncomfortable  and  unwholesome  to 
the  citizens  near  said  slaughter-house. 

[{Signature  and  jurat  as  in  Form  No.  667 Jf.^^ 

1.  The  matter  to  be  supplied  within  and  upon  a  plea  of  not  guilty  defend- 
[]  will  not  be  found  in  the  reported  ant  was  convicted.  Judgment  of  con- 
case,  viction   was    affirmed   by  the   supreme 

2.  A  motion  to  dismiss  this  case  on  court.  See  Horner's  Stat.  Ind.  (1896), 
the  ground  of  the  insufficiency  of  the  §  2066;  and,  generally,  supra,  note  1, 
affidavit  was  overruled  by  the  justice,  p.  235, 
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(4)  Tallow  Factory. 

Form  No.  14550. 
(Precedent  in  Garrett  v.  State,  49  N.  J.  L.  94.)* 

\{Title  of  court  and  venue  as  in  Form  No.  10108^^ 

The  grand  inquest  of  the  State  of  New  Jersey,  in  and  for  the  body 
of  the  county  of  Hudson,  upon  their  respective  oaths,  present: 

That  William  H.  Garrett,  late  of  the  township  of  Kearny,  in  the 
said  county  of  Hudson,  on  the  ^r^^  day  oi  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty-four,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  the  taking  of  this 

inquisition  at  the township,  in  the  county  aforesaid,  and  within 

the  jurisdiction  of  this  court,  near  to  certain  public  streets  and  com- 
mon highways,  then  and  also  near  to  the  dwelling-houses  of  divers 
citizens  of  this  state  there  situate  and  being,  did  unlawfully  and 
injuriously  put  and  place  in  certain  buildings,  messuages  and  tene- 
ments, and  in  the  appurtenances  thereto,  then  and  there  situate,  a 
large  quantity  of  filth,  parts  of  bodies  of  dead  animals  and  entrails  of 
dead  animals,  to  wit:  One  thousand  barrels  of  filth,  one  thousand  h3.r- 
rels  of  parts  of  bodies  of  dead  animals,  and  one  thousatid  barrels  of 
entrails  of  dead  animals,  and  the  said  filth,  parts  of  bodies  of  dead 
animals  and  entrails  of  dead  animals,  then  and  there,  to  wit,  on  the 
?,dX6.  first  day  oi  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-four,  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  the  taking  of  this  inquisition,  at  the  township 
of  Kearny  aforesaid,  unlawfully  and  injuriously  then  and  there  did, 
and  still  do  keep  and  suffer  to  remain,  lie  and  be,  by  means  whereof 
divers  noisome,  noxious  and  unwholesome  smells  and  stenches,  during 
all  the  time  aforesaid,  and  large  quantities  of  noisome,  noxious  and 
unwholesome  smokes  and  vapors,  on  the  days  and  times  aforesaid, 
then  and  there  were  emitted,  sent  forth  and  issued  from  the  said 
buildings,  messuages,  tenements  and  appurtenances  thereto,  and  the 
air  in  the  neighborhood  thereof  and  for  a  great  distance  round  and 
about  there,  on  the  days  and  times  aforesaid,  was  and  still  is  greatly 
filled  and  impregnated  with  many  noisome,  noxious,  unwholesome  and 
offensive  stinks  and  stenches  during  all  the  time  aforesaid,  has  been 
and  still  is  greatly  corrupted  and  rendered  unwholesome,  to  the  great 
damage  and  common  nuisance  of  all  the  good  citizens  of  this  state 
there  inhabiting,  being  and  residing,  and  going,  returning  and  pass- 
ing through  and  along  the  said  public  streets  and  common  highways 
there,  to  the  evil  example  of  all  others  in  like  case  offending,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  this  state,  and  the  government  and  dignity  of  the  same. 

And  the  grand  inquest  aforesaid,  upon  their  oath  aforesaid,  do 
further  present: 

That  the  said  William  H.  Garrett,  on  the  first  day  of  January,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-four,  and 

1.  A  judgment  of  conviction  in  this  See,  generally,  supra,  note  i,  p.  235. 
case  was  affirmed  by  the  supreme  2.  The  matter  to  be  supplied  within 
court.  [  ]  will  not  be  found  in  the  reported  case. 
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on  divers  other  days  and  times,  between  that  day  and  the  day  of  the 
taking  of  this  inquisition,  at  the  township  aforesaid,  in  the  county  of 
Hudson  aforesaid,  and  within  the  jurisdiction  of  this  court,  near  to 
divers  public  streets  and  common  highways,  then  and  also  near  to  the 
dwelling-houses  of  divers  citizens  of  this  state,  there  situate  and  being, 
did  unlawfully  and  injuriously  erect  and  build,  and  cause  and  pro- 
cure to  be  erected  and  built,  certain  buildings  and  structures;  and 
in  said  buildings  and  structures,  after  the  erection  thereof,  did  keep 
and  maintain,  for  the  purpose  of  rendering  and  extracting  and 
removing  lard,  and  grease  and  tallow,  from  parts  of  the  bodies  of 
dead  animals  and  from  filth  and  other  stinking  and  unwholesome 
substances,  and  for  other  purposes  to  the  grand  inquest  aforesaid 
unknown;  and  did  then  and  there  unlawfully  make,  construct  and  set 
up,  and  cause  and  procure  to  be  made,  constructed  and  set  up,  in  the 
said  buildings  and  structures,  divers  boilers,  tanks,  stoves,  kettles, 
cauldrons,  furnaces  and  other  machinery  and  appurtenances,  to  wit, 
ten  cauldrons,  ten  furnaces,  and  ten  machines  and  apparatuses,  for  the 
purpose  of  rendering,  extracting,  and  removing  lard,  grease,  and  tal- 
low from  parts  of  bodies  of  dead  animals,  and  from  filth  and  other 
stinking  and  unwholesome  substances,  and  for  other  purposes  to  the 
grand  inquest  aforesaid  unknown ;  and  that  the  said  William  H.  Gar- 
rett, on  the  said  first  day  oi  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-four,  and  on  divers  other  days  and 
times,  between  that  day  and  the  day  of  the  taking  of  this  inquisition, 
at  the  township  of  Kearny  aforesaid,  in  the  county  of  Hudson  afore- 
said, unlawfully  and  injuriously  did  render,  extract  and  remove  from 
parts  of  bodies  of  dead  animals,  and  from  filth  and  other  unwholesome 
and  stinking  substances,  in  and  by  means  of  the  boilers,  tanks,  stoves, 
kettles,  cauldrons,  furnaces,  and  other  machinery  and  apparatus,  so 
made,  set  up  and  placed  in  the  said  buildings  as  aforesaid,  large 
quantities  of  lard,  grease  and  tallow,  to  wit,  tivo  hundred  tons  of  lard, 
tivo  hundred  tons  of  grease,  and  tivo  hundred  tons  of  tallow,  by  means 
of  which  said  premises,  divers  noisome,  noxious  and  unwholesome 
smells,  smokes,  vapors  and  stenches,  on  the  days  and  times  aforesaid, 
were  sent  forth,  emitted  and  issued  from  the  said  buildings  and  erec- 
tions, so  that  the  air,  on  the  several  days  and  times  aforesaid,  at  the 
township  of  Kearny  aforesaid,  in  the  county  aforesaid,  was  thereby 
greatly  filled  and  impregnated  with  said  smells,  smokes,  vapors  and 
stenches,  and  was  rendered  and  became  and  still  is  corrupted,  offen- 
sive and  unwholesome  and  deleterious,  to  the  great  damage  and 
common  nuisance  of  all  the  good  citizens  of  this  state  there  inhabit- 
ing, being  and  residing,  and  going,  returning  and  passing  through  and 
along  the  said  public  streets  and  common  highways,  to  the  evil 
example  of  all  others  in  like  case  offending,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
this  state,  the  government  and  dignity  of  the  same. 

And  the  grand  inquest  aforesaid,  upon  their  oath  aforesaid,  da 
further  present: 

That  the  said  William  H.  Garrett,  on  the  first  day  of  January,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-four, 
and  on  divers  other  days  and  times  between  that  day  and  the  day  of 
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the  taking  of  this  inquisition,  at  the  township  of  Kearny  aforesaid, 
in  the  county  of  Hudson  aforesaid,  and  within  the  jurisdiction  of  this 
court,  near  to  divers  pubUc  streets  and  common  highways  there,  and 
also  near  to  the  dwelling-houses  of  divers  citizens  of  this  state,  there 
situate  and  being,  unlawfully  and  injuriously  did  put  and  place,  and 
•cause  and  procure  to  be  put  and  placed  in  certain  buildings  and  other 
structures,  and  in  the  messuages  and  appurtenances  thereto,  large 
quantities  of  filthy  parts  of  bodies  of  dead  animals,  entrails  of  dead 
animals  and  other  unwholesome  and  stinking  substances,  to  wit,  one 
thousand  barrels  of  filth,  one  thousand  barrels  of  parts  of  bodies  of 
dead  animals,  one  thousand  barrels  of  entrails  of  dead  animals,  and 
one  thousand  barrels  of  other  unwholesome  and  stinking  substances, 
and  then  and  there,  to  wit,  on  the  first  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  eighty-four,  and  on 
divers  other  days  and  times  between  that  day  and  the  day  of  the 
taking  of  this  inquisition,  the  said  filth  and  the  said  parts  of  dead 
animals,  entrails  of  dead  animals  and  other  unwholesome  and  stink- 
ing substances,  then  and  there  did  boil,  burn,  grind  up  and  other- 
wise compound  and  prepare,  and  cause  and  procure  to  be  boiled, 
burned,  ground  up  and  otherwise  compounded  and  prepared,  for  the 
purpose  of  rendering  and  extracting  lard,  grease  and  tallow  from  the 
same,  and  extracting  and  making  other  articles  and  preparations  to 
the  grand  inquest  aforesaid  unknown,  by  means  whereof  divers  large 
quantities  of  noisome,  noxious  and  unwholesome  smokes,  smells, 
vapors  and  stenches,  on  the  days  and  times  aforesaid,  then  and  there 
were  emitted,  sent  forth  and  issued,  and  the  air  thereabouts,  on  the 
days  and  times  aforesaid,  was  thereby  greatly  filled  and  impregnated 
with  many  noisome,  offensive  and  unwholesome  smells,  stenches  and 
stinks,  and  has  been,  during  all  the  time  aforesaid,  corrupted  and 
rendered  very  insalubrious,  to  the  great  damage  and  common 
nuisance  of  all  the  good  citizens  of  this  state  there  inhabiting,  being 
and  residing  and  going  and  returning  and  passing  through  and 
along  the  said  public  streets  and  common  highways  there,  to  the  evil 
example  of  all  others  in  like  case  offending,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  this  state,  the  government  and  dignity  of  the  same. 
[(^Signature  and  indorsements  as  in  Form  No.  lOlOJf.^Y 

d.  Obstructing  Highway.' 

1.  The  matter  to  be  supplied  within  ingly  and  wilfully,"  these  words  will 
[  ]  will  not  be  found  in  the  reported  be  treated  as  surplusage.  State  v. 
case.  Chesapeake,  etc.,  R.  Co.,  24  W.  Va.  8og. 

2.  Beqaisites  of  Indictment,  etc. —  Gen-  Intent.  —  In  an  indictment  for  ob- 
■erally. — See  supra,  note  i,  p.  227.  structing   a  public  highway,   an  aver- 

Kncwingly  and  Wilfully.  —  In  an  in-  mentof  intent  is  unnecessary.     State  v. 

dictment  for  obstructing  a  public  high-  Baltimore,  etc.,  R.  Co.,  120  Ind.  298. 
way,  it  is  not  necessary  to  allege  that  With  Force  and  Arms.  —  In  an  indict- 

the  wrongful  act  was  "  knowingly  and  ment  for  a  nuisance  in  obstructing  a 

wilfully  done."     It  will  be  sufficient  to  highway,  it  is   not  necessary  to  allege 

-allege  that  the  act  was  done  unlawfully  the  continuance  of  such  nuisance  to  be 

and  without  lawful  authority,  and  if  it  with  force  and  arms.     Com.  v.  Gowen, 

■be  alleged  that  the  act  was  done  "  know-  7  Mass.  378. 
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(1)  In  General. 

Form  No,  14551. 
(Precedent  in  State  v.  Chesapeake,  etc.,  R.  Co.,  24  W.  Va.  8og.)' 


''Obstruct  and  Encumber." — Under 
the  provisions  of  the  code  declaring 
the  "obstructing  or  encumbering"  by 
buildings  of  the  public  highway  to  be 
a  nuisance,  an  averment  that  defendant 
did  "  obstruct  and  encumber"  charges 
but  one  offense.  State  v.  Finney,  99 
Iowa  43. 

77iat  Obstruction  Existed. —  A  railroad 
track  in  a  street  is  not  per  se  a  nuisance, 
and  an  indictment  which  does  not  di- 
rectly aver  that  the .  railroad  track  in 
question  was  an  obstruction  to  the 
street  is  insufficient.  Wabash,  etc., 
R.  Co.  V.  People,  12  111.  App.  448.  And 
the  mere  fact  that  such  track  is  nqt  lo- 


sessed  the  essential  attribute  of  cer- 
tainty to  a  reasonable  intent  and  was 
good  on  demurrer.  Philadelphia,  etc., 
R.  Co.  V.  State,  20  Md.  157. 

An  indictment  for  a  nuisance  upon 
a  highway  "  from  the  township  of 
Steubenville  towards,"  etc.,  is  not  sup- 
ported by  proof  of  a  nuisance  upon  a 
highway  within  the  township.  State 
V.  Carman,  Tappan  (Ohio)  194. 

Name  of  Street.  —  In  an  indictment 
for  obstructing  highways,  it  is  enough 
to  aver  that  the  streets  obstructed  were 
those  of  a  certain  town,  without  desig- 
nating the  particular  street  or  streets. 
State  V.  Finney,  99  Iowa  43.     And  in 


cated  in  the  center  of  the  road  is  insufB-     an  indictment  for  obstructing  a  high- 


cient.     Com.   v.  Wilkes-Barre,  etc.,  R 
Co.,  127  Pa.  St.  278. 

Description  of  Obstruction.  —  An  in- 
dictment for  nuisance  in  obstructing 
an  ancient  watercourse,  whereby  the 
public  highway  was  overflowed  and 
spoiled,  need  not  state  how  far  in  length 
or  breadth  the  water  stood  on  the  road. 
Respublica  v.  Arnold,  3  Yeates  (Pa.) 
417.  But  an  indictment  for  erecting  "  a 
number  of  sheds  and  buildings  one 
hundred  feet  in  length  and  sixteen  feet 
in  breadth,  on  the  public  highway,"  is 
insufficient  in  not  stating  what  the 
number  of  such  sheds  was.  Com.  v. 
Hall,  15  Mass.  240. 

An  indictment  charging  defendant 
with  wilfully  and  continuously  suffer- 
ing and  permitting  its  freight  trains  to 
stand  for  a  long  and  unnecessary  period 
of  time  across  a  public  street  sufficiently 
charges  the  defendant  with  a  public 
nuisance,  and  a  further  charge  that  the 
defendant  kept  a  train  in  such  position 
"  for  longer  that  five  minutes  at  one 
time"  is  surplusage.  Illinois  Cent.  R. 
Co.  V.  Com.,  (Ky.  1898)  45  S.  W.   Rep. 

Location  of  Highway. — An  indict- 
ment against  a  railroad  company,  for 
maintaining  a  nuisance  upon  a  public 
road,  described  the  venue  as  "  in  Cecil 
county"  and  the  locality  of  the  alleged 
nuisance  as  "at  the  county  aforesaid," 
and  especially  set  out  in  each  case  the 
nature  of  the  nuisance  and  that  it  was 
a  common  nuisance.  It  was  held  that 
no  presumption  could  arise  that  the 
offense  was  committed  in  another 
•county  and   that   the   indictment   pos- 


way,  an  allegation  that  "  there  was 
*  *  *  a  certain  ancient  common  high- 
way, in  the  town  of  Helena,  in  the 
county  of  Lewis  and  Clark,  in  the  Ter- 
ritory oi  Montana,  known  as alley, 

in  a  certain  block  leading  from  thence 
to  a  certain  street,"  is  a  sufficient  de- 
scription of  such  highway.  Territory 
V.  Ashby,  2  Mont.  89. 

Termini  of  Highway.  —  In  an  indict- 
ment for  obstructing  a  highway,  it  is 
sufficient  to  describe  the  same  as  being 
situated  in  a  certain  township  within 
the  county,  without  naming  the  point 
of  its  commencement  or  termination 
or  stating  the  particular  part  of  the 
road  obstructed.  Com.  v.  Hall,  15 
Mass.  240;  Matthews  v.  State,  25  Ohio 
St.  536. 

Length  and  Breadth  of  Highway.  —  In 
an  indictment  for  obstructing  a  high- 
way, it  is  not  necessary  thai  the  length 
and  breadth  of  the  highway  said  to  be 
obstructed  should  be  averred.  Com. 
V.  Hall,  15  Mass.  240. 

Condition  of  Hipjtway  before  Obstruc- 
tion.—  An  indictment  for  obstructing 
a  public  highway  need  not  allege  the 
condition  of  the  highway  prior  to  the 
obstruction.  State  v.  Baltimore,  etc., 
R.  Co.,  120  Ind.  298. 

Incorporation  of  Town.  —  In  an  in- 
dictment for  obstructing  the  streets  of 
a  certain  town,  it  is  not  necessary  to 
aver  that  the  town  is  incorporated. 
State  V.  Finney,  99  Iowa  43. 

Precedents.  —  For  other  forms  see 
Wroe  V.  State,  8  Ind.  416;  People  v. 
Cunningham,  i  Den.  (N.  Y.)  524. 

1.  It  was  held  in  this  case  that  the 
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The  State  of  West  Virginia,  \ 
Cabell  county.  \ 

In  the  Circuit  Court  of  said  County. 

The  grand  jurors  of  the  State  of  West  Virginia  in  and  for  the  body 
of  the  county  of  Cabell,  and  now  attending  the  said  court,  upon  their 
oaths  present  that  the  Chesapeake  and  Ohio  Railway  Company,  a  cor- 
poration, on  the  1st  day  of  January,  i883,  in  the  county  aforesaid, 
unlawfully,  and  without  lawful  authority,  did  knowingly  and  wilfully 
obstruct,  injure  and  destroy  the  public  road  called  and  known  as 
Hulls  road,  at  and  near  where  the  said  road  intersects  the  James 
river  and  Kanawha  turnpike,  below  the  city  of  Huntington,  in  said 
county,  against  the  peace  and  dignity  of  the  State. 

\{^Signature  and  indorsements  as  in  For7n  No.  10736. )Y 

(2)  By  Buildings. 

Form  No.  14552. 

(Precedent  in  State  v.  Finney,  gg  Iowa  43.)' 

[(^Commencing  as  in  Form  No.  10693. y^- 

The  said  A.  C.  Finney,  on  the  twenty-second  day  of  October,  in  the 
year  of  our  Lord  one  thousand,  eight  hundred  and  ninety-five,  in  the 
county  aforesaid,  did  criminally  obstruct  and  incumber,  by  construct- 
ing and  maintaining  a  building,  in,  and  upon,  the  highways  and  streets- 
of  the  town  of  Hepburn,  in  the  county  of  Page,  in  the  state  of  loway 
contrary  to  law. 

[(Signature  and  indorsements  as  in  Form  No.  10693.  yY 

Form  No.  14553. 

(Precedent  in  State  v.  Vermont  Cent.  R.  Co.,  27  Vt.  103.)' 

[(Commencing  as  in  Form  No.  10723)1^  heretofore,  to  wit,  on  the 
first  day  of  January,  i850,  with  force  and  arms  at  Colchester,  in  said 
Chittenden  county,  unlawfully  and  injuriously  did  erect  and  build  and 

words  "  knowingly  and  wilfully  "  might  the  indictment.     The  second  and  third 

be  rejected  as  surplusage.     The  judg-  counts  were  similar  to  the  foregoing, 

ment  of  conviction  in  the  case  was  re-  except    that    the    word    "wrongfully" 

versed,  however^  for  errors  occurring  at  was    used    instead    of    "unlawfully;" 

the  trial.  and    the    fourth    count,    after    setting 

See,  generally,  supra,  note  2,  p.  240.  forth  the  existence  of  the  highway,  al- 

1.  The  matter  to  be  supplied  within  leged  that  the  respondent  "on  Xh&  first 
[]  will  not  be  found  in  the  reported  case,  day    ol  January,    iSjj,  and    on    divers 

2.  This  indictment  was  held  sufficient  days  and  times  between  that  day  and 
over  objections  that  it  charged  more  the  day  of  the  taking  of  this  inquisi- 
than  one  offense,  that  the  streets  were  tion,  with  force  and  arms,  at  Colchester, 
insufficiently  designated,  and  that  the  in  said  Chittenden  county,  wrongfully 
indictment  failed  to  aver  that  the  town  and  injuriously  did  obstruct,  block  up, 
was  incorporated.  See  Iowa  Code  and  encumber  said  highway,  with  cars, 
(1897),  §  5078:  and,  generally,  supra,  engines,  carts,  wagons  and  horses,  and 
note  2,  p.  240.  wrongfully  and   injuriously  did  suffer 

3.  In  this  case  the  judgment  of  the  and  permit  the  same  to  remain  in  and 
county  court,  overruling  the  motion  to  upon  said  highway,  great  and  unrea- 
quash  and  adjudging  the  indictment  sonable  lengths  of  time,  on  the  days- 
sufficient,  was  affirmed  by  the  supreme  and  times  aforesaid,  by  reason  whereof 
court.     This  is   only  the  first  count  of  said  highway  became  and  was  greatly 
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cause  to  be  erected  and  built,  at  and  adjacent  to  the  railroad  cross- 
ing on  said  highway  in  Colchester  aforesaid,  in  and  uoon  said  public 
highway,  two  certain  wooden  buildings  of  great  length  and  breadth, 
to  wit,  to  the  length  of  forty  feet  each,  and  of  the  breadth  of 
twenty  feet  each,  and  erected  and  built  and  caused  to  be  erected  at 
the  same  place  divers  platforms  and  plank  walks  in  and  upon  said 
highway,  which  said  wooden  buildings  have  been,  all  the  time  since 
the  erection  thereof,  occupied  by  the  said  Vermont  Central  Railroad 
Company,  as  passenger  and  freight  depots  for  the  use  and  accommo- 
dation of  said  Vermont  Central  Railroad  Company,  which  said  build- 
ings and  platforms  so  as  aforesaid  erected  and  built  in  and  upon  said 
public  highway,  the  said  Vermont  Central  Railroad  Company  wrong- 
fully and  injuriously  did  keep  and  maintain  from  the  saidyfrj/  of 
January,  a.  d.  i856>,  until  the  day  of  taking  this  inquisition,  whereby, 
and  by  reason  of  the  premises,  the  said  public  and  common  highway 
is  greatly  obstructed  and  blocked  up  insomuch  that  all  the  good 
people  of  this  state  and  all  others  are  greatly  obstructed  and  hindered 
in  riding,  walking,  passing  and  repassing  over  and  along  said  high- 
way, with  their  teams,  horses,  and  carriages  and  on  foot,  and  are 
thereby  prevented  from  enjoying  said  public  highway,  in  as  full  and 
ample  a  manner  as  they  were  accustomed  to  do,  and  of  right  still 
ought  to  do  —  to  the  great  damage  and  common  nuisance  of  all  the 
good  people  of  this  state  and  all  others  using  said  highway,  to  the 
evil  example  of  all  others  in  like  case  offending  and  against  the  peace 
and  dignity  of  the  state. 

(3)  By  Buildings  and  Cars. 

Form  No.  14554. 
(Precedent  in  State  v.  Morris,  etc.,  R.  Co.,  23  N.  J.  L.  360.)' 

Morris  Oyer  and  Terminer  and  General  Jail  Delivery,  August  tenn» 
\U0. 
Morris  county,  ss. 

The  grand  jurors  of  the  state  oi New  Jersey,  in  and  for  the  body  of 
the  county  oi  Morris  aforesaid,  upon  their  oaths  and  affirmation  pre- 
sent, that  the  Morris  and  Essex  Railroad  Company,  late  of  the  town- 
ship of  Rockaway,  in  the  county  of  Morris,  on  the  twenty-fifth  day  of 
August,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-eight,  with  force  and  arms,  at  the  township  of  Rockaway,  in  the 
county  of  Morris  aforesaid,  and  within  the  jurisdiction  of  this  court, 

obstructed  and  blocked  up,  insomuch  the  great  injury  and  common  nuisance 

that  all  the  good  people  of  this  state  and  of  all  the  good  people  of  this  state,  and 

all  others  lawfully  using  the  same  for  all  others  using  said  highway  as  afore- 

a  public  highway  to   pass  and  repass  said,  to  the  evil  example  of  all  others 

thereon    were    greatly     hindered    and  in  like  case  offending  and  against  the 

impeded    in    their    lawful   occupation,  peace  and  dignity  of  the  state." 
business,    travel  and    pleasure,    while        1.  Speaking  of  this  indictment,  Ne- 

traveling  along  and  over  said  highway  vius,    J.,     said,  "  if     there     were    no 

on   the  days  and  times  aforesaid,  and  precedent  to  be  found,  I  think  this  in- 

were    hindered    and    prevented    from  dictment  good  upon  every  sound  prin- 

using  and   enjoying  the  same  as  fully  ciple  of  law  and  justice." 
and  freely  as  they  were  wont  to  do,  to         See,  generally,  supra,  note  2,  p.  240. 

243  Volume  13. 


14554.  NUISANCES.  14554. 

unlawfully  did  erect  and  build,  or  cause  and  procure  to  be  erected 
and  built,  a  certain  wooden  messuage  and  tenement,  a  certain  part 
whereof,  containing  in  length  sixteen  feet,  and  in  depth  ten  feet,  in 
and  upon  a  certain  ancient  common  highway,  situate  in  the  township 
of  Rockaway  aforesaid,  leading  from  the  village  oi  Denville  to  the  vil- 
lage of  Rockaway,  used  for  all  the  good  people  of  this  state  to  go, 
return,  pass,  repass,  ride,  and  labor,  with  their  horses,  coaches,  carts, 
and  carriages,  at  their  free  will  and  pleasure,  and  the  said  part  of  the 
said  messuage  and  tenement  so  erected  and  built,  and  caused  and 
procured  to  be  erected  and  built  by  them,  the  said  the  Morris  and 
£ssex  Railroad  Company  as  aforesaid,  in  and  upon  the  said  ancient 
and  common  highway,  at  the  township  of  Rockaway  aforesaid,  in  the 
county  of  Morris  aforesaid,  they,  the  said  the  Morris  and  Essex  Rail- 
road Company,  from  the  said  tweiity-fifth  day  of  August,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  Sind  forty-eight,  until  the  day 
of  the  taking  of  this  inquisition,  with  force  and  arms,  at  the  township 
of  Rockaway  aforesaid,  in  the  county  oi  Af orris  aforesaid,  and  within 
the  jurisdiction  of  this  court,  unlawfully  and  injuriously  did  continue, 
and  yet  do  continue:  by  reason  and  by  means  whereof  the  said 
ancient  and  common  highway  was  during  all  the  time  aforesaid,  at  the 
township  of  Rockaway  aforesaid,  in  the  county  of  Morris  aforesaid, 
and  within  the  jurisdiction  of  this  court,  encroached  upon,  narrowed, 
and  straitened  so  that  the  good  people  of  this  state,  by  and  through 
the  said  highway,  could  not,  nor  yet  come,  go,  return,  pass,  repass, 
ride,  and  labor,  with  their  horses,  coaches,  carts,  and  carriages,  as 
they  ought  and  were  wont  and  accustomed  to  do,  without  great  dam- 
age and  inconvenience,  to  the  great  damage  and  common  nuisance  of 
all  the  people  of  the  state,  going,  returning,  passing,  repassing, 
riding,  and  laboring  in  and  through  and  along  the  common  highway 
aforesaid,  to  the  evil  example  of  all  others  in  like  case  offending,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  this  state,  the  government  and  dignity  of  the 
same. 

And  the  grand  jurors  aforesaid,  upon  their  oaths  and  affirmation 
aforesaid,  do  further  present,  that  the  said  the  Morris  and  Essex 
Railroad  Company  afterwards,  to  wit,  on  the  first  day  of  September,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  3.x\<\  forty-eight,  dixxd 
on  divers  other  days  and  times  between  that  day  and  the  day  of  the 
taking  of  this  inquisition,  with  force  and  arms,  at  the  township  of 
Rockaway,  in  the  county  of  Morris  aforesaid,  and  within  the  juris- 
diction of  this  court,  in  a  certain  common  highway  leading  from  the 
village  of  Rockaway  to  the  village  of  Denville,  used  for  all  the  good 
people  of  this  state,  with  their  horses,  coaches,  carts,  and  carriages, 
to  go,  return,  pass,  repass,  ride,  and  labor  at  their  free  will  and 
pleasure,  unlawfully  and  injuriously  did  put  and  place,  and  cause  to 
be  put  and  placed,  three  cars,  and  did  then,  and  on  the  said  other 
days  and  times  there,  unlawfully  and  injuriously  permit  and  suffer 
the  said  cars,  respectively,  to  be  and  remain  in  and  upon  the  common 
highway  last  aforesaid  for  a  long  space  of  time,  to  wit,  for  the  space 
of  twe?ity  minutes  and  more,  on  divers  times  on  each  of  said  days, 
whereby  the  common  highway  aforesaid,  then  and  on  the  said  other 
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days  and  times  for  and  during  all  the  times  aforesaid  on  each  of  the 
said  days,  respectively,  was  obstructed  and  blocked  up,  so  that  the 
good  people  of  the  said  state  could  not  then,  and  on  the  said  other 
days  and  times,  go,  return,  pass,  repass,  ride,  and  labor,  with  their 
horses,  coaches,  carts,  and  other  carriages,  in,  through,  and  along 
the  common  highway  last  aforesaid,  as  they  ought,  were  wont  and 
accustomed  to  do,  to  the  great  damage  and  common  nuisance  of  all 
the  good  people  of  the  said  state,  going,  returning,  passing,  repass- 
ing, riding,  and  laboring,  in,  through,  and  along  the  common  highway 
last  aforesaid,  to  the  evil  example  of  all  others  in  the  like  case 
offending,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  this  state,  the  government  and 
dignity  of  the  same, 

[(^Signature  and  indorsements  as  in  Form  No.  1010 J^.^)}^ 

(4)  By  Fence. 

Form  No.  14555. 
(Precedent  in  Com.  v.  Gowen,  7  Mass.  378.)' 

[(^Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *)]i^ 
with  force  and  arms,  in  and  upon  a  certain  town-way  there  legally 
laid  out,  accepted,  and  established  as  a  town-way  of  the  said  town 
of  Shapleigh,  (which  way  leads  and  extends  from  the  dwelling-house 
of  G.  Ham,  to  the  dwelling-house  of  A.  Dragdon,  in  said  6".,)  did 
unlawfully  and  injuriously  put,  place,  and  erect  a  certain  fence,  in, 
upon,  and  across  the  highway  aforesaid;  and  the  same  fence  did 
then  and  there  unlawfully  and  injuriously  continue,  and  suffer  to  be 
and  remain  from  [the  said  yf r^/ day  of  J/izrr^] ^  to  the  day  of  the  find- 
ing of  this  bill;  whereby  the  way  aforesaid,  for  and  during  the  whole 
time  aforesaid,  was  wholly  obstructed,  so  that  the  citizens  of  the  com- 
monwealth were  prevented  from  passing  and  repassing,  [and  using  the 
said  way]i  as  they  have  a  right,  and  have  been  wont  to  do;  to  the 
great  injury  and  common  nuisance  of  all  the  citizens  of  said  com- 
monwealth having  occasion  to  pass,  repass,  and  use  the  way  afore- 
said, against  the  peace  and  dignity  of  the  commonwealth,  and  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided. 

[(^Signature  and  indorsements  as  in  Form  No.  10699.  y\^ 

Form  No.  14556. 
(Precedent  in  Territory  v.  Ashby,  2  Mont.  90.)' 

[{Commencing  as  in  Form  No.  1010Jf..~)^ 

That  at  the  time  of  committing  the  nuisance  hereinafter  mentioned, 
there  was  and  yet  is  a  certain  ancient  common  highway  in  the  town  of 
Helena,  in  the  county  oi  Lewis  and  Clarke,  in  the  Territory  oi  Montana, 

1.  The  matter  enclosed  by  and  to  be  See,  generally,  supra,  note  2,  p.  240. 
supplied  within  []  will  not  be  found  3.  In  the  supreme  court  it  was  held 
in  the  reported  case.  that  the  motion  to  quash    this   indict- 

2.  This  indictment  was  held  sufficient  ment  was  not  well  taken  and  that  the 
without  alleging  the  continuance  of  the  court  below  erred  in  sustaining  such 
nuisance  to  be  with  force  and  arms.  motion.     The  objections  relating  to  the 
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known  as  alley,  in    block  No.  28    of   said   Helena^    leading 

from  and  through  said  block  No.  28  of  said  Helena,  into,  through 
and  over  a  certain  other  public  highway,  called  Rodney  street,  for 
all  of  the  good  people  of  said  Territory  to  go,  return,  pass  and  repass 
at  pleasure.  And  that  on  the  21si  day  oi  June,  a.  d.  i87^,  one  Sherley 
Ashby,  late  of  said  county  and  Territory,  with  force  and  arms,  at  a 
certain  place  in  said  town  of  Helena,  contiguous  to  and  on  the  west 
side  of  said   public  highway,  called  Rodney  street,  and  across   said 

alley  known  as alley,  in  said  block  No.  28  aforesaid,   leading 

through  said  block  No.  28  into  said  public  highway,  called  Rodney 
street,  said  alley  then  and  there  being  a  public  highway  as  aforesaid, 
unlawfully  and  injuriously  did  erect  and  cause  to  be  erected  a  certain 
wooden  fence  of  the  length  of  13  feet  and  of  the  height  of  Jf.  feet,  upon 

and  across  said  public  highway  known  as alley  in  block  No. 

28  aforesaid,  and  that  the  said  Sherley  Ashby  the  wooden  fence  erected 
and  made  as  aforesaid,  from  the  said  21st  day  ol  June,  a.  d.  i87^, 
until  the  finding  of  this  indictment,  with  force  and  arms  at  said  place 
where  said  wooden  fence  was  so  erected,  unlawfully  and  injuriously 
did  continue  to  keep  and  maintain,  and  yet  doth  continue,  by  which  the 
common  highway  last  aforesaid  was,  during  all  of  said  time,  obstructed, 
injured  and  stopped  up  so  that  the  same  became  and  was  impassable, 
to  the  great  damage  and  common  nuisance  of  the  people,  contrai'y 
to  the  statute,  and  against  the  peace  and  dignity  of  the  Territory. 
[(^Signature  and  indorsements  as  in  Form  No.  1070J^.y^ 

Form  No.  14557. 

(Precedent  in  Matthews  v.  State,  25  Ohio  St.  536.)' 
[(^Commencing  as  in  Form  No.  10713y\^  that  Chester  C.  Matthews  and 
Benjamin  Buzzard,  late  of  said  county,  on  the  thirtieth  day  of  Novem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
nine,  and  from  that  day  until  the  commencement  of  proceedings 
herein — to  wit,  on  the  twenty-eighth  day  of  March,  a.  d.  i87(9  —  with 
force  and  arms,  at  Jackson  township,  in  said  county  of  Ashland  and 
state  of  Ohio,  knowingly  and  unlawfully  did  obstruct  and  incumber 
the  public  highway,  to  wit,  a  certain  county  road,  duly,  lawfully,  and 
regularly  laid  out,  opened,  worked,  and  used  as  a  public  highway  by 
the  people  and  citizens  of  the  State  of  Ohio,  and  which  said  public  high- 
way is  situate  in  the  township  ol  Jackson,  and  in  said  county  of  Ash- 
land dia<\  State  of  Ohio,  by  then  and  there  causing  and  permitting  to 
stand  and  remain  in  said  public  highway  a  fence  of  rails,  which  said 
fence  the  said  Chester  C.  Matthews  and  Benjamin  Buzzard  placed  and 
caused  to  be  placed  in  said  public  highway,  knowingly  and  unlaw- 
fully, and  with  intent  to  obstruct  and  incumber  the  same,  to  the 
great  damage  and  common  nuisance  of  the  citizens  and  people  of  the 
county  of  Ashland,  and  the  citizens  and  people  of  the  state  of  Ohio, 
[contrary  to  the  form  (concluding  as  in  Form  No.  107 13^.^- 

form   of  the  indictment  were  that  the         See,  generally,  supra,  note  2,  p.  240. 
alley  was  insufficiently  described   and         1.  The  matter  enclosed  by  and  to  be 
that   the    indictment   charged    two    of-     supplied  within  [  ]  will  not  be  found  in 
fenses,    to   wit,   obstructing    the    alley     the  reported  case. 

and  continuing  the  obstruction.  2.  Judgment  on  a  verdict  of  guilty  in 
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(5)  By  Railroad  Bridge. 

Form  No.  14558. 

(Precedent  in  State  z/.  Baltimore,  etc.,  R.  Co.,  I20  Ind.  298.)' 

\{Commencing  as  in  Form  No.  10692)  on  their  oath  do  present  that 
the  Baltimore  and  Ohio  and  Chicago  Railroad  Company^  a  corporation 
duly  and  legally  established  under  the  laws  of  the  state  of  Maryland, 
and  duly  authorized  and  empowered  to  propel  engines  and  cars  by 
the  power  of  steam  along  and  over  and  upon  the  railroad  hereinafter 
described,  was  on  t\\^  first  day  of  March.,  1888,  and  still  is,  the  owner 
of  a  certain  railroad  leading  and  extending  through  the  county  of 
DcKalb  in  the  state  of  Indiana  and]^  that  on  \.\\^  first  day  of  March. 
18S8,  at  the  county  of  DeKalby  in  the  State  of  Indiana,  said  £alii?nore 
and  Ohio  and  Chicago  Railroad  Company,  over  its  right  of  way  in  said 
county,  at  the  crossing  of  said  railroad  and  a  certain  public  highway 
located  upon  and  along  the  line  running  north  between  the  southeast 
quarter  and  the  southwest  quarter  of  section  number  three  (5),  in 
township  number  thirty-three  (33)  north,  of  range  number  thirteen  (13) 
east,  did  then  and  there  unlawfully  build,  erect,  and  construct  a  cer- 
tain high,  precipitous,  steep,  unsafe,  and  dangerous  bridge,  thereby 
greatly  obstructing  and  encumbering  said  public  highway,  and  did 
unlawfully  deposit  large  quantities  of  earth  and  other  materials  as 
approaches  and  embankments  to  said  bridge,  in  a  steep,  dangerous 
and  narrow  manner  and  condition,  as  to  obstruct  travel  on  said  high- 
way, and  rendering  the  same  very  dangerous  and  hazardous;  and  did 
unlawfully,  from  said  first  day  of  March,  1 8(95,  continuously  until  the 
finding  of  this  indictment,  continue  to  unlawfully  maintain,  obstruct 
and  encumber  said  public  highway  in  the  unsafe,  dangerous  and 
hazardous  condition  as  aforesaid;  and  did  then  and  there,  and  during 
all  of  said  time  allow,  suffer  and  permit  said  public  highway  to  be  so 
unlawfully  encumbered  and  obstructed  by  said  bridge,  embankments 
and  approaches  as  aforesaid  [contrary  to  the  form  (concluding  as  in 
.Form  No.  10692)  ]» 

(6)  By  Railroad  Cars. 

Form  No.  14559. 

(Precedent  in  State  v.  Chicago,  etc.,  R.  Co.,  77  Iowa  443.)* 

\ (Commencing  as  in  Form  No.  10693.)]^ 

The  said  Chicago,  Milwaukee  and  St.  Paul  Railroad  Company,  on  the 
Jirst  day  of  September,  in  the  year  of  our  Lord  one  thousand  eight 

this  case  was  affirmed  by  the  supreme  it.     See   Horner's  Stat.    Ind.   (1896),  § 

court,  which  held  that  it  was  not  neces-  1964;  and,  generally,  supra,  note  2,  p. 

sary  to  name  the  points  of  commence-  240. 

ment  or  termination  of  the  road  or  to        2.  The  matter  enclosed  by  and  to  be 

state  the   particular   part   of  the  road  supplied  within  [  ]  will  not  be  found  in 

which    was     obstructed.      See    Bates'  the  reported  case. 

Anno.  Stat.  Ohio  (1897),  g  6921;  and.  3.  Under  this  indictment  the  defend- 
generally,  supra,  note  2,  p.  240.  ant  was  convicted  and  this  conviction 
1.  In  the  supreme  court,  it  was  held  was  sustained  by  the  supreme  court, 
that  this  indictment  was  good  and  that  See  Iowa  Code  (1897),  S  5'^78;  and, 
the    court    below   erred    in    quashing  generally,  supra,  note  2,  p.  240. 
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hundred  and  eighty-seven^  in  the  county  aforesaid,  controlling  and 
operating  a  certain  line  of  railroad  running  in,  upon,  over  and  along 
South  Market  street,  in  the  city  of  Ottumwa,  Wapello  county,  Iowa, 
said  street  being  a  public  highway  in  and  from  said  city,  did  wilfully, 
unlawfully,  and  maliciously  put,  and  cause  to  be  put,  engines  and 
cars  on  and  across  said  Market  street  and  public  highway,  at  a  point 
on  said  street,  in  said  city,  at  or  near  the  bridge  across  the  Des  Moines 
river;  and  did  then  and  there  wilfully  and  maliciously  cause  and  per- 
mit said  engines  and  cars  to  remain  on  and  across  said  street  and 
public  highway,  thereby  wilfully  and  maliciously  obstructing  entirely 
the  free  use  of  said  highway,  contrary  to  and  in  violation  of  law. 
[(^Signature  and  indorsement  as  in  Form  No.  10693.y\^ 

(7)   By  Waters  of  Dammed  Creek. 

Form  No.  14560. 

(Precedent  in  Respublica  v.  Arnold,  3  Yeates  (Pa.)  417.)* 
jBedford  county ,  ss. 

The  grand  inquest  for  the  county  of  Bedford,  upon  their  oaths  and 
affirmations  respectively,  do  present,  that  Peter  Arnold,  late  of  the 
county  aforesaid,  yeoman,  the  22d  day  of  April  in  the  year  of  our 
Lord  \%01,  with  force  and  arms,  etc.,  at  the  townships  of  Coleraint 
and  Providence,  in  the  county  aforesaid,  and  within  the  jurisdiction 
of  this  court,  a  certain  ancient  water-course,  called  the  Raystown 
branch  oi  Juniata,  and  a  certain  other  ancient  water-course  called 
Dunning' s  creek,  which  said  ancient  water-course  called  the  Raystown 
branch  of  Juniata,  running  from  Londonderry  township  in  the  county 
aforesaid,  and  which  said  ancient  water-course  called  Dunnitig's  creek, 
running  from  St.  Clair  township  in  the  county  aforesaid,  and  uniting 
in  and  running  through  Bedford  township,  in  the  county  aforesaid, 
and  running  between  the  said  townships  of  Londonderry  and  St.  Clair, 
and  the  township  oi  Hopewell,  in  the  said  county,  across  and  through 
which  the  commonwealth's  highway,  or  a  road  leading  from  the  town 
oi  Bedford,  in  the  county  aforesaid,  towards  and  unto  the  crossings 
of  Juniata,  in  the  county  aforesaid,  was  laid  out  in  due  form  of  law, 
did  obstruct  and  stop  up,  and  the  said  water-courses  so  as  aforesaid 
obstructed  and  stopped  up,  from  the  said  22d  day  of  April  in  the  year 
aforesaid,  until  the  day  of  the  taking  of  this  inquisition,  at  the  town- 
ship oi  Bedford,  in  thecounty  aforesaid,  unlawfully  and  injuriously  hath 
continued  and  still  doth  continue,  by  reason  whereof  the  rain  and 
waters  that  were  wont  and  ought  to  flow  and  pass  through  the  said 
water-courses  on  the  same  day  and  year,  and  divers  other  days  and 
times  afterwards,  between  that  day  and  the  day  of  the  taking  of  this 
inquisition,  did  overflow  and  remain  in  the  commonwealth's  highway 

1.  The  matter  to  be  supplied  within  state  with  certainty  where  the  nuisance 
[  ]  will  not  be  found  in  the  reported  was  nor  how  far  in  length  or  breadth 
case.  it  stood  on  the  road. 

2.  The  following  reasons  were  filed  Second.  —  That  the  place  in  which 
in  arrest  of  judgment:  the   nuisance    was  stated    to    be   com- 

First.  —  That  the  indictment  did  not     mitted,  being  in  the  disjunctive,  can- 
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or  road  aforesaid,  in  the  township  oi  Bedford sSoresoJid,  and  thereby  the 
same  highway  or  road  was  and  yet  is  greatly  hurt  and  spoiled,  so  that 
the  liege  subjects  of  the  commonwealth,  through  the  same  highway 
or  road,  with  their  horses,  coaches,  carts  and  carriages,  then  and  at 
other  days  and  times,  could  not  nor  yet  can  go,  return,  pass,  ride  and 
labour,  as  they  ought,  and  were  wont  to  do,  to  the  great  damage  and 
common  nuisance  of  all  the  liege  subjects  of  the  commonwealth, 
through  the  same  highway  or  road,  going,  returning,  passing,  riding 
and  labouring,  and  against  the  peace  and  dignity  of  the  commonwealth, 
of  Pennsylvania. 

\{Signature  and  indorsements  as  in  Form  No.  10716S)Y 

e.  Obstpueting  Navigable  Waters." 

Form  No.  i  4  5  6 1 . 
(Precedent  in  State  v.  Bell,  5  Port.  (Ala.)  366.)* 

[{Caption  as  in  Form  No.  10680.)]^ 

The  grand  jurors  of  the  State  of  Alabama.,  elected,  sworn  and 
charged  to  enquire  for  the  body  of  the  county  of  Sumter,  in  said  State,^ 
upon  their  oaths  present,  that  the  river  Sucarnochee,  — that  is  to  say, 
a  certain  part  of  the  said  river,  lying  and  being  in  the  county  of 
Sumter  aforesaid,  is,  and  from  the  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  hath  been  an  ancient  river  and  public  high- 
way, free  to  the  citizens  of  the  State  of  Alabama,  and  of  the  United 
States,  with  their  ships,  barges,  lighters,  boats  and  other  vessels,  to 
navigate,  sail,  row,  pass  and  repass  and  labor,  at  their  will  and 
pleasure,  without  any  impediment  or  obstruction  whatsoever.  And 
the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further  present, 
\h2it  Robert  Bell,  on  the.  first  day  of  August,  in  the  year  of  our  Lord, 

not  be  supported,  but  in  both  respects  ant  on  a  certain  date  did  maintain  "a 

the  indictment  was  held  sufficient.  certain  mill  dam  in,  about,  and  across 

See.  generally,  supra,  note  2,  p.  240.  a    certain    stream    of    water    in    said 

1.  The  matter  to  be  supplied  within  county,  called  Elkhart  river,"  was  held 
[  ]  will  not  be  found  in  the  reported  to  insufficiently  describe  the  locality  of 
case.  the   nuisance.     Wood  v.  State,  5  Ind. 

2.  Requisites  of  Indictment,  etc.  —  Gen-  433. 

erally. — See  supra,  note  i,  p.  227.  Description  of  Nuisance.  —  An  allega- 

Loration  of  Obstruction. — An  indict-  tion  that  defendant  "unlawfully,  wil- 

ment   for   erecting    and   continuing   a  fully  and  injuriously  did  erect,  place, 

public  nuisance  obstructing   Portland  fix,  put  and  set  in  the  said  harbor,  and 

harbor,  situate  and  being  between  the  ancient  and  common  highway  there,  a 

city  of  Portland  and  the  town  of  Cape  certain  part  of  a  wharf,  it  being  a  part 

Elizabeth,  and  also  wholly  situate  and  of  a  wharf  owned  by  the  said  Sturdi- 

being  in   the  county  of   Cumberland,  vant,    and    known    by    the    name    of 

should  allege  that  the  part  of  the  har-  Weeks'  wharf,"  is  a  defective  and  in- 

bor    in    which    the    obstruction     was  sufficient  description  of  the  nuisance, 

erected  was  within  the  bounds  of  the  State  v.  Sturdivant,  21  Me.  g. 

city  of  Portland,  or  some  other  town,  3.  A  motion  to  quash  this  indictment 

and  the  place  where  the  erection  was  being  overruled,  the  defendant  pleaded 

must  be  described  in  a  manner  that  not  guilty  and  upon   trial   was  found 

shall  be  certain  to  a  common  intent  and  guilty  as  charged    in    the    indictment, 

be  averred  to  be   within    the   county.-  Judgment  on  this  verdict  was  affirmed 

State  V.  Sturdivant,  21  Me.  9.  by  the  supreme  court. 

An  indictment  charging  that  defend-  See,  generally,  supra,  note  2. 
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one  thousand  eight  hundred  and  thirty-six,  and  from  that  day  until 
the  day  of  the  finding  of  this  indictment,  with  force  and  arms,  in  the 
county  oi  Sumter  aforesaid,  a  certain  mill-dam,  for  the  purpose  of  col- 
lecting, withholding,  and  retaining  the  water  flowing  down  the  said 
river  Sucarnochee,  before  that  time,  made,  erected,  and  constructed 
across  said  river,  Sucarnochee,  of  logs,  timber,  stone  and  earth,  near 
the  town  oi  Livingston,  in  said  county  of  Sumter,  by  certain  persons, 
to  the  jurors  unknown,  unlawfully,  wilfully,  and  injuriously  did  con- 
tinue, and  still  doth  continue,  so  erected  and  constructed,  across  the 
said  river  Sucarnochee,  and  public  highway,  as  aforesaid,  by  means 
whereof,  the  navigation  and  free  passage  of,  in,  through,  along  and 
upon,  the  said  river,  Sucarnochee,  and  public  highway,  on  the  day  and 
year,  and  on  the  said  other  days  and  times,  hath  been,  and  still  is 
greatly  straitened,  obstructed  and  confined,  to  wit,  in  the  county  of 
Sumter,  aforesaid,  so  that  the  citizens  of  the  State  of  Alabama,  and 
of  the  United  States,  navigating,  saihng,  rowing,  passing,  repassing, 
and  laboring  with  their  ships,  barges,  lighters,  boats,  and  other  ves- 
sels, in,  through,  along  and  upon  the  said  river  Sucarnochee,  and  public 
highway,  there,  on  the  same  day  and  year  aforesaid,  and  on  the  said 
other  days  and  times,  could  not,  nor  yet  can  go,  navigate,  sail,  row, 
pass,  repass  and  labor,  with  their  ships,  barges,  lighters,  boats  and 
other  vessels,  upon  and  about  their  lawful  and  necessary  affairs  and 
occasions,  in,  through,  along,  and  upon  said  river,  and  public  high- 
way, there,  in  so  free  and  uninterrupted  a  manner,  as  of  right,  they 
ought,  and  before  have  been  used  and  accustomed  to  do,  to  the  great 
damage  and  common  nuisance  of  all  the  citizens  of  the  State  of  Ala- 
bama, and  of  the  United  States,  navigating,  sailing,  rowing,  passing, 
repassing  and  laboring  with  their  ships,  barges,  lighters,  boats  and 
other  vessels,  in,  through,  along,  and  upon  the  said  river,  Sucarnochee, 
and  public  highway,  there,  to  the  great  obstruction  of  the  trade  and 
navigation  of,  and  upon  the  said  river,  contrary  to  the  statute  in  such 
case,  made  and  provided,  to  the  evil  example  of  others  in  the  like 
case  offending,  and  against  the  peace  and  dignity  of  the  State  of 
Alabama. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present  that  the  v'wqv  Sucarnochee,  that  is  to  say  a  certain  part  of  said 
river,  lying  and  being  in  the  county  of  Sumter  aforesaid,  is,  and  frojn 
the  time  whereof  the  memory  of  man  is  not  to  the  contrary,  hath 
been  an  ancient,  common  and  public  highway,  free  to  the  citizens  of 
the  State  of  Alabama,  and  of  the  United  States,  with  their  keel  boats 
and  other  water  crafts,  to  navigate,  sail,  row,  pass,  repass  and  labor, 
at  their  will  and  pleasure,  without  any  impediment  or  obstruction, 
whatsoever.  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present,  that  Robert  Bell,  late  of  said  county  of  Sumter,  afore- 
said, laborer,  on  tht  first  day  oi  August,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  thirty-six,  and  on  divers  other  days  and 
times,  between  that  day  and  the  day  of  the  finding  of  this  indictment, 
with  force  and  arms,  in  the  county  aforesaid,  unlawfully  and  injuri- 
ously, a  certain  mill-dam,  for  the  purpose  of  arresting,  withholding 
and  retaining  the  water  flowing  down  the  said  river  Sucarnochee, 
before  that  time,  built,  erected  and  constructed,  in  and  across  the 
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said  river,  with  timber,  stone  and  earth,  in  section /c?«r,  township 
eighteen,  range  tivo,  west,  in  said  county  of  Sumter,  by  persons  to  the 
jurors  aforesaid,  unknown,  unlawfully  and  injuriously,  did  continue, 
and  yet  doth  continue,  without  opening  in  the  dam  across  said  river, 
a  good  and  sufficient  lock  to  admit  the  passage  of  keel  boats  and 
other  water  craft,  of  the  width  oi  fourteen  feet,  for  the  admission  and 
passage  of  such  boats  and  other  water  craft,  as  may  be  desired  to 
navigate  said  river  Sucarnochee,  by  means  whereof,  the  navigation 
and  free  passage  of,  in,  through,  along  and  upon  the  said  river 
Sucarnochee  and  public  highway,  on  the  day  and  year  aforesaid,  and 
on  the  said  other  days  and  times,  hath  been  and  still  is,  greatly 
straitened,  obstructed  and  confined,  to  wit,  in  the  county  of  Sutnter, 
aforesaid,  so  that  the  citizens  of  the  State  oi  Alabama,  and  of  the 
United  States,  navigating,  sailing  and  rowing,  passing,  repassing, 
laboring  and  rowing  with  their  keel  boats  and  other  water  craft,  in, 
through,  along,  and  upon  the  said  river  and  public  highway  there,  on 
the  same  day  and  year  aforesaid,  and  on  the  said  other  days  and 
times,  could  not,  nor  yet  can  go,  navigate,  sail,  row,  pass,  repass,  and 
labor  with  their  keel  boats,  and  other  water  craft,  upon  and  about 
their  lawful  and  necessary  affairs  and  occasions,  in,  through,  along 
and  upon,  the  said  river  and  public  highway  there,  in  so  free  and 
uninterrupted  a  manner,  as  of  right  they  ought,  to  the  great  damage 
and  common  nuisance  of  all  the  citizens  of  the  State  oi  Alabama,  and 
of  the  United  States,  navigating  in,  through,  along  and  upon,  said 
river  and  public  highway  there,  to  the  great  obstruction  of  the  trade 
and  navigation  of  the  said  public  highway,  contrary  to  the  form  of 
the  statute,  in  such  case  made  and  provided,  to  the  evil  example  of 
all  others  in  the  like  case  offending,  and  against  the  peace  and 
dignity  of  the  State  of  Alabama. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present,  that  the  river  Sucarnochee,  that  is  to  say,  a  certain  part  of 
said  river,  lying  and  being  in  the  county  of  Sumter,  aforesaid,  is,  and 
from  the  time  whereof  the  memory  of  man  is  not  to  the  contrary,  hath 
been  an  ancient  common  and  public  highway,  free  to  the  citizens  of 
the  State  of  Alabama,  and  of  the  United  States,  with  their  keel  boats 
and  other  water  craft,  to  navigate,  sail,  row,  pass,  repass  and  labor, 
at  their  will  and  pleasure,  without  any  impediment  or  obstruction 
whatsoever.  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present,  that  Robert  Bell,  late  of  the  county  of  Sumter  afore- 
said, laborer,  on  Xh^  first  day  of  August,  in  the  year  of  our  Lord,  one 
thousand,  eight  hundred  and  thirty-six,  and  on  divers  other  days  and 
times,  between  that  day  and  the  day  of  the  finding  of  this  indictment, 
with  force  and  arms,  in  the  county  aforesaid,  unlawfully,  wilfully  and 
injuriously,  a  certain  mill-dam,  for  the  purpose  of  arresting,  withhold- 
ing, and  retaining  the  water  flowing  down  the  said  river  Sucarnochee, 
before  that  time  built,  erected,  and  constructed,  in  and  across  the 
said  river,  with  timber,  stone,  and  earth,  in  section  four,  township 
eighteen,  range  two,  west,  in  said  county  of  Sumter,  unlawfully  and 
injuriously  did  continue,  and  yet  doth  continue,  without  opening,  in 
the  dam  across  said  river,  a  good  and  sufficient  lock  to  admit  the 
passage  of  keel  boats  and  other  water  craft,  of  the  width  oi  fourteen 
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feet,  for  the  admission  and  passage  of  such  boats  and  other  water  craft 
as  may  descend  to  navigate  said  river  Sucarnochee,  by  means  whereof, 
the  navigation  and  free  passage  of,  in,  through,  along  and  upon  the 
said  river  Sucarnochee,  and  public  highway,  on  the  day  and  year  afore- 
said, and  on  the  said  other  days  and  times,  hath  been,  and  still  is, 
greatly  straitened,  obstructed,  and  confined,  to  wit,  in  the  county  of 
Sumter,  aforesaid,  so  that  the  citizens  of  the  State  of  Alabama,  and  of 
the  United  States,  navigating,  sailing  and  rowing,  passing  and  repass- 
ing, laboring  and  rowing  with  their  keel  boats  and  other  water  craft, 
in,  through,  along  and  upon  the  said  river,  and  public  highway  there, 
on  the  same  day  and  year  aforesaid,  and  on  the  said  other  days  and 
times,  could  not,  nor  yet  can  go,  navigate,  sail,  row,  pass,  repass  and 
labor,  with  their  keel  boats  and  other  water  craft,  upon  and  about  their 
lawful  and  necessary  affairs  and  occasions,  in,  through,  along  and  upon 
the  said  river  and  public  highway  there,  in  so  free  and  uninterrupted 
a  manner,  as  of  right  they  ought,  to  the  great  damage  and  common 
nuisance  of  all  the  citizens  of  the  State  of  Alabama,  and  of  the  United 
States,  navigating,  in,  through,  along  and  upon  the  said  river,  and 
public  highway  there,  to  the  great  obstruction  of  the  trade  and  navi- 
gation of  the  said  public  highway,  contrary  to  the  form  of  the  statute, 
in  such  case  made  and  provided,  to  the  evil  example  of  all  others,  in 
the  like  case  offending,  and  against  the  peace  and  digaity  of  the  State 
of  Alabama. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present,  that  Robert  Bell,  late  of  said  county  of  Sumter,  laborer,  on  the 
first  day  of  August,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty-six,  with  force  and  arms,  in  the  county  aforesaid,  and  at 
divers  other  days  and  times,  between  the  said  y^ri-/ day  of  August,  and 
the  day  of  the  finding  of  this  indictment,  with  force  and  arms,  a  cer- 
tain mill-dam,  for  the  purpose  of  collecting,  withholding,  and  retaining 
the  water  flowing  down  the  said  river  Sucarnochee,  in  said  county  of 
Sumter,  before  that  time  made,  erected,  and  constructed  across  the 
said  river  Sucarnochee,  of  logs,  timber,  stone,  and  earth,  near  the  town 
of  Livingston,  in  said  county  of  Sumter,  and  near  divers  streets  in  said 
town  of  Livingston,  being  public  highways,  and  near  unto  the  dwelling- 
houses  of  divers  of  the  good  citizens  of  the  State  of  Alabama,  there 
situate  and  being,  unlawfully,  wilfully,  and  injuriously  did  continue, 
and  still  doth  continue,  by  reason  of  which  said  premises,  divers 
noisome,  offensive  and  unwholesome  smells,  stenches,  miasmas,  dur- 
ing the  time  aforesaid,  were  from  thence  emitted  and  issued,  so  that 
the  air  then  and  there  was,  and  yet  is  greatly  filled  and  impregnated 
with  the  said  smells,  stenches,  and  miasmas,  and  was  and  is  rendered 
and  become,  and  was  and  is  corrupted,  offensive,  uncomfortable,  and 
unwholesome,  to  the  great  damage  and  common  nuisance  of  all  the 
good  citizens  of  the  State  of  Alabama,  there  inhabiting,  being  and 
residing,  and  going,  returning,  and  passing  through  the  said  streets 
and  highways,  and  to  the  evil  example  of  all  others  in  the  like  case 
offending,  and  against  the  peace  and  dignity  of  the  State  of  Alabama. 

[(^Signature  and  indorsements  as  in  Form  No.  10680.^^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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Form  No.  14562. 
(Precedent  in  Com.  v.  Church,  i  Pa.  St.  105.)' 

\{Comtnencing  as  in  Form  No.  10716,  and  continuing  down  to  *)]2  did 
erect  and  build,  set  up,  repair  and  maintain,  a  certain  dam  of  the 
length  of  one  hundred  feet,  of  the  breadth  of  twelve  feet,  and  of  the 
height  of  six  feet,  in  the  river  Swatara,  in  the  township  of  Louver 
Swaiara,  in  the  county  aforesaid,  and  in  that  part  of  said  river 
declared  by  an  act  of  Assembly  of  the  Commonwealth  oi  Pennsylvania, 
a  public  stream  and  common  highway  within  and  across  part  of  the 
said  v'wtv  Swatara,  within  the  township  oi  Lower  Swat ar a,  and  county 
aforesaid,  by  means  of  which  the  navigation  and  free  passage  of,  in, 
through,  along,  and  upon  the  said  river  Swatara  is  greatly  obstructed, 
and  the  said  dam,  so  as  aforesaid  erected,  built,  and  set  up,  did  repair, 
maintain,  and  continue,  from  the  said  first  day  of  January,  m  the 
year  aforesaid,  until  the  day  of  the  taking  of  this  inquisition,  with 
force  and  arms,  at  the  township  and  county  aforesaid,  and  the  said 
dam  does  still  keep  up,  maintain,  and  continue,  to  the  great  damage 
and  common  nuisance,  obstruction,  and  impediment  of  all  the  good 
citizens  of  this  commonwealth,  passing  and  navigating  on  and  through 
the  said  public  stream  and  highway,  with  their  arks,  craftboats,  and 
vessels,  about  their  necessary  business,  with  their  goods  and  chattels, 
and  merchandise,  contrary  to  the  act  of  Assembly,  in  such  case  made 
and  provided,  to  the  evil  example  of  all  others  in  like  case  offend- 
ing, and  against  the  peace  and  dignity  of  the  Commonwealth  of 
Fen?tsylvania. 

[(^Signature  and  indorsements  as  in  Form  No.  10716.y\^ 

f.  Outcries  in  Public  Street. 

Form  No.  14563. 

(Precedent  in  Com.  v.  Oaks,  113  Mass.  8.)* 

[{Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *)]* 
was  a  disturber  and  breaker  of  the  peace,  and  then  and  there  con- 
triving and  intending  to  disturb  the  peace  of  said  Commonwealth, 
did,  in  and  near  to  one  of  the  public  streets  of  said  town,  utter  loud 
exclamations  and  outcries,  and  did  then  and  thereby  draw  together  a 
number  of  persons,  to  the  great  disturbance,  damage  and  common 
nuisance  of  all  the  citizens  of  said  Commonwealth,  then  and  there 
inhabiting,  being  and  residing,  [against  the  peace  (concluding  as  in 
Form  No.  10699).]^ 

1.  It  was  held  in  this  case  that  the  3.  The  defendant  in  this  case  was 
order  quashing  this  indictment  was  found  guilty  and  this  judgment  was 
erroneous,  and  such  order  was  re-  affirmed  bv  the  supreme  court.  In 
versed  by  the  supreme  court.  Com.  v.  Smith.  6  Cush.  (Mass.)  80,  the 

See,    generally,    suj>ra,    note   2,    p.  complaint  for  the  same  offense  was  held 

24g.  insufficient  because  it  alleged  that  the 

2.  The  matter  enclosed  by  and  to  be  acts  were  done  "to  the  great  disturb- 
supplied  within  []  will  not  be  found  in  ance  of  divers  citizens." 

the  reported  case.  See,  generally,  su/>ra.  note  i,  p.  227. 

2.53  .Volume  13. 


^'  [  ss. 


14564.  NUISANCES.  14564. 

g.  Permitting  Plank  Road  to  be  Out  of  Repair. 

Form  No.  14564. 

(Precedent  in  People  v.  Branchport,  etc.,  Plank  Road  Co.,  (Supreme  Ct.  Gen.  T.> 
5  Park.  Crim.  (N.  Y.)  6o4.)> 

State  of  New  York, 
Yates  County. 

The  jurors  of  the  people  of  the  State  of  Ne^a  York,  and  for  the 
body  of  the  county  of  Yates  aforesaid,  upon  their  oath,  do  present, 
that  on  thQ  first  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-three,  there  was,  and  from  thence  hitherto 
there  hath  been,  a  certain  plank  road,  leading  from  near  the  village 
of  Branchport,  in  the  toyfnoi  Jerusalem,  in  the  county  of  Yates,  to  the 
village  of  Penn  Yan,  in  the  town  of  Milo,  in  the  said  county  of  Yates; 
commencing  in  the  highway  running  easterly  and  westerly  through 
the  village  of  Branchport  aforesaid,  at  or  near  a  sluice-way  in  said 
highway,  about  twenty  rods  easterly  of  a  point  in  said  highway,  near 
said  village  of  Branchport,  where  the  inlet  of  the  Crooked  Lake  crosses 
the  same  highway,  and  passing  the  dwelling  house  oi  John  N.  Rose, 
in  said  town  of  Jerusalem,  and  passing  through  the  village  of  Ktnney\ 
Corners,  in  said  town,  to  the  village  of  Fenn  Yan  aforesaid,  for  all 
the  good  and  worthy  citizens  of  the  State  of  New  York,  to  go,  return, 
pass  and  repass,  ride  and  labor  over  and  upon,  with  their  horses, 
coaches,  carts  and  carriages,  paying  lawful  tolls  therefor,  whenever 
lawfully  demanded,  before  that  time  built  and  constructed  by  the 
Branchport  and  Penn  Yan  Plank  Road  Company,  an  incorporation  duly 
incorporated  under  and  pursuant  to  the  statute  entitled,  ''  An  act  to 
provide  for  the  incorporation  of  companies  to  construct  plank  roads, 
and  of  companies  to  construct  turnpike  roads,"  passed  May  seventh, 
one  thousand  eight  hundred  and  forty-seven,  and  the  several  acts 
amendatory  of  the  same,  and  then,  and  at  all  times  since,  in  the 
possession,  ownership  and  control  of  the  said  incorporation;  which 
said  incorporation,  then,  and  at  all  times  since,  have  enjoyed  and  do 
yet  enjoy,  the  right  and  franchise  of  erecting  toll-gates  thereon,  and 
at  all  times,  when  not  lawfully  restrained  therefrom,  pursuant  to 
law,  of  demanding  and  receiving  tolls,  of  and  from  all  good  and 
worthy  citizens  of  the  State  of  Neiv  York,  going,  returning,  passing 
and  repassing,  riding  and  laboring,  with  their  horses,  coaches,  carts 
and  carriages,  in  and  along  the  same,  and  which  the  said  Branchport 
and  Penn  Yan  Plank  Road  Company,  then,  and  at  all  times  since,  have 
kept  and  maintained  such  toil-gates  thereon,  and  when  not  lawfully 
restrained  therefrom,  demanded  and  received  such  tolls  thereat;  and 
on  the  day  and  year  aforesaid,  and  at  all  times  from  thence  until  the 
day  of  taking  of  this  inquisition,  ought  to  have  repaired  and  amended, 
and  still  of  right  ought  to  repair  and  amend  their  said  plank  road, 
when,  where,  and  as  often  as  it  should  or  might  be  necessary  to 
amend  and  repair  the  same,  and  then,  and  at  all  times  since,  were 
under  obligations  to  make,  secure,  and  maintain  a  smooth  and  per- 

1.  In  this  case  the  judgment  of  con-  manded  for  new  trial  because  of  errors- 
viction  was  reversed  and  the  cause  re-     in  refusing  to  charge. 

See,  generally,  supra,  note  i,  p.  227» 
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manent  road,  the  track  of  which  should  be  composed  of  timber, 
plank,  or  other  hard  material,  or  broken  stone,  gravel,  shells,  or 
other  hard  material,  so  that  the  same  should  form  a  hard  and  even 
surface,  whereby  they  should  keep  a  good  substantial  road. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  on  the  twenty-eighth  day  of  February^  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-three,  one  Ambrose  F. 
Stark,  late  of  the  town  oi  Jerusalem,  in  the  said  county  of  Yates,  did,, 
at  the  said  town  of  Jerusalem,  present  to  Daniel  Lanning,  John  C.  Fitz- 
water  and  Erastus  Cole,  inspectors  of  plank  road  and  of  turnpike 
road  for  the  said  county  of  Yates,  duly  appointed,  sworn  and  author- 
ized to  act  as  such,  a  complaint  in  writing,  that  the  plank  road  afore- 
said was  then  out  of  repair,  signed  by  the  said  Ambrose  F.  Stark,. 
which  said  complaint  in  writing  is  in  manner  and  form  as  follows, 
that  is  to  say:  {Here  tvas  set  out  a  copy  of  the  complaint^}- 

That  thereupon  the  said  Daniel  Lanning,  John  C.  Fitzwater  and 
Erastus  Cole,  as  such  inspectors,  as  aforesaid,  did  then  and  there,  on 
the  day  and  in  the  year  and  at  the  place  last  aforesaid,  without  delay, 
view  and  examine  the  said  plank  road  so  complained  of,  and  did 
thereupon  find  the  said  claim  and  complaint  to  be  just;  and  did  there- 
upon, upon  due  examination  by  them  had,  without  delay,  discover 
and  determine  that  the  said  plank  road  was  then  out  of  repair,  and 
as  such  inspectors  as  aforesaid,  did,  pursuant  to  such  discovery  and 
determination,  thereafter,  that  is  to  say:  on  the  fourth  day  oi  March,. 
in  the  year  one  thousand  eight  hundred  smd  sixty-three,  ^.t  the  town  of 
Jerusalem,  in  the  said  county  of  Yates,  give  notice  in  writing,  signed 
by  the  said  Daniel  Lanning  and  Erastus  Cole,  ttvo  of  the  said  inspectors, 
bearing  date  on  the  day  and  year  last  aforesaid,  to  one  of  the 
directors  of  the  said  Branchport  and  Penn  Yan  Plank  Road  Compatiy, 
which  said  notice  is  in  manner  and  form  following,  that  is  to  say: 
{Here  was  set  out  a  copy  of  the  notice).^  By  personal  service  of  the 
said  notice  upon  such  one  of  the  directors  of  the  said  the  Branchport 
and  Penn  Yan  Plank  Road  Company,  whereby  the  said  inspectors  did 
require  the  said  plank  road  aforesaid,  of  the  said  incorporation,  in  the 
said  notice  specified,  to  be  repaired  as  therein  specified,  and  within 
the  time  therein  above  stated,  by  the  said  Branchport  and  Penn  Yan 
Plank  Road  Company.  Yet  the  said  Branchport  and  Penn  Yan  Plank 
Road  Company,  on  the  sa.\d  fourth  day  of  March,  in  the  year  one 
thousand  eight  hundred  and  sixty-three,  and  at  all  times  within  the 

1,  The  complaint  was  as  follows,   to  passable  condition,  so  much  so  that  no 

wit:  tolls  ought  to  be  collected  thereon,  and 

"To   Daniel  Lanning,  fohn  C.  Fitz-  the  gates  ought  to  be  opened  and  kept 

water  and  Erastus  Cole,   inspectors  of  open  until  said  road  is  put  in  condition 

plank  road  in  the  county  of  Yates  and  required   by  law   for  the  collection  of 

State  of  Neiu    York,   that   I,   the  sub-  tolls.                                      A.  F.  Stark. 

scriber,    residing    in     the     village    of  Dated  Branchport,  Feb.  28,  iS6j." 

Branchport,  in   the  county  of  Yates,  do  2.  The  notice  was  as  follows,  to  wit: 

hereby   complain   that   the   Branchport  "  To  the  Directors  of  ihe  Branchport 

and  Penn     Yan    Plank    Road,     in     the  and  Penn   Yan    Plank    Road    Company. 

county   of    Yates,    leading    from   Penn  Messrs. —  You   will  please  take  notice 

Yan  to  Branchport,   is  greatly  out  of  that  complaint  in  writing  has  been  made 

repair,  is  in  a  rough  and  almost  im-  to  us  that  the  above  road  is  out  of  repair. 
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.twenty  days  then  next  succeeding,  and  at  all  times  since  up  to  the  day 
of  the  taking  of  this  inquisition,  to  wit,  at  the  said  town  oi  Jerusalem^ 
in  the  said  county  of  Yates^  have  utterly  and  unlawfully  neglected  to 
obey  the  requisitions  of  the  said  notice,  requirement  and  order,  to 
repair  their  said  plank  road  so  complained  of,  determined  to  be  out 
•of  repair,  and  required  to  be  repaired  as  aforesaid,  and  on  tht  fourth 
day  oi  March  aforesaid,  and  at  all  times  since  up  to  the  day  of  taking 
this  inquisition,  the  said  plank  road  being  aho\xt  seven  miles  in  length, 
and  about  thirty-Jive  feet  wide,  was,  and  has  been,  and  still  is,  very 
ruinous,  broken,  soft,  uneven,  rough,  rutty,  full  of  broken  planks 
and  scantling,  presenting  a  soft  and  uneven  surface  of  earth  and 
loam,  and  inconvenient  to  travel  upon,  and  in  great  decay  for  the 
want  of  due  and  necessary  amendment  and  reparation  of  the  same, 
so  that  divers  good  and  worthy  citizens  of  the  State  of  New  York,  in 
and  along  the  same,  with  their  horses,  coaches,  carts  and  carriages 
(paying  lawful  tolls  therefor  whenever  lawfully  demanded),  could 
not,  during  the  time  aforesaid,  nor  yet  can  go,  return,  pass  and 
repass,  ride  and  labor,  without  great  danger  of  their  lives  and  loss  of 
their  goods,  and  great  trouble,  annoyance  and  inconvenience,  to  the 
great  damage  and  common  nuisance  of  all  the  good  and  worthy  citi- 
zens of  the  State  of  New  York,  on  and  over  the  said  plank  road, 
going,  returning,  passing,  riding  and  laboring,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
■of  the  People  of  the  State  of  New  York  and  their  dignity. 

And  the  jorors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  on  the  sixth  day  oi  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-three,  at  the  town  oi  Jerusalem,  in 
the  said  county  of  Yates,  one  John  Laird  and  divers  other  good  and 
worthy  citizens  of  the  State  oi  New  York,  residing  in  the  said  county 
of  Yates,  did,  at  the  town  of  Afi/o,  in  the  said  county  of  Yates,  present 
to  Erastus  Cole  and  Daniel  Lanning,  two  of  the  inspectors  of  plank 
roads  and  of  turnpike  roads  in  and  for  the  said  county  of  Yates,  duly 
appointed,  sworn  and  authorized  to  act  as  such,  a  complaint  in  writ- 
ing, that  the  plank  road  aforesaid  was  then  out  of  repair,  signed  by 
the  said  Johii  Laird  and  the  said  divers  other  good  and  worthy  citi- 
zens of  the  State  of  Neiv  York,  which  said  complaint  in  writing  is  in 
manner  and  form  following,  that  is  to  say:  (^Here  was  set  out  a  copy  of 
the  complaint').  That  thereupon  the  said  Daniel  Lanning  and  Erastus 
Cole,  as  such  inspectors  as  aforesaid,  did  then  and  there,  on  the  day, 

and  is  not  in  accordance  with  the  stat-  in  accordance  with  the  statute,  for  want 

ute,  and  we  have  this  day  viewed  and  of  time,  we  therefore  use  general  terms, 

examined  the  whole  of  said  road  and  You  are  hereby  required  to  put  the  said 

find  said  complaint  to  be  just,  and  that  road  in  proper  repair,  according  to  the 

said  road  is  out  of  repair  more  or  less  act  in  relation  to  plank  roads,  passed 

over  its  entire  length,  and  have  ordered  April  14,  1855,  within  twenty  days  from 

all  the  gates  upon  said  road  to  be  thrown  the  date  hereof. 

open,  on  and  after  the  jth  day  oi  March,         Given  under  our  hand,  a.i  Jerusalem ^ 

i86j>.  and  no  tolls  to  be  collected  there-  this  4th  day  of  March,  1867. 
upon   until  said  road  is  put  in  a  proper  Daniel  Lanning, 

condition  and  said  gates  are  properly  Erastus  Cole, 

closed  by  due  course  of  law.     We  can-  Inspectors  of  plank  roads  for 

jiot  specify  all  the  places  which  are  not  Yates  county." 
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and  in  the  year,  and  at  the  place  last  aforesaid,  without  delay,  view 
and  examine  the  said  plank  road  so  complained  of,  and  did  there- 
upon find  the  said  claim  and  complaint  to  be  just,  and  did  thereupon, 
upon  due  examination  by  them,  had  without  delay,  discover  and 
determine  that  the  said  plank  road  was  then  out  of  repair,  and,  as 
such  inspectors  as  aforesaid,  did,  pursuant  to  such  discovery  and 
determination  thereafter,  that  is  to  say:  on  the  ninth  day  oi  June,  in 
the  year  one  thousand  eight  hundred  and  sixty-three,  at  the  town  of 
Jerusale^m,  in  the  said  county  of  Yates,  give  notice  in  writing,  signed 
by  said  inspectors,  bearing  date  on  the  day  and  year  last  afore- 
said, to  one  of  the  directors  of  the  said  the  Branchport  and  Penn 
Yan  Plank  Road  Company,  which  said  notice  is  in  manner  and  form 
following,  that  is  to  say:  {Here  was  set  out  a  copy  of  the  notice'). 
By  personal  service  of  the  said  notice  in  writing  upon  the  said 
Miles  B.  Andruss,  one  of  the  directors  of  the  said  the  Branchport 
and  Penn  Yan  Plank  Road  Compa?iy,  whereby  the  said  inspectors  did 
require  the  said  plank  road  aforesaid,  of  the  said  incorporation,  in 
the  said  notice  specified,  to  be  repaired  as  therein  specified,  and 
within  the  time  therein  above  stated,  by  the  said  the  Branchport  and 
Penn  Yan  Pla7ik  Road  Company.  Yet  the  said  the  Penn  Yan  Plank 
Road  Company,  on  the  said  niiith  day  oi  June,  in  the  year  one  thou- 
sand eight  hundred  and  sixty-three,  and  at  all  times  within  the  three 
days  then  next  succeeding,  and  at  all  times  since  up  to  the  day  of 
the  taking  of  this  inquisition,  to  wit,  at  the  said  town  oi  Jeruscilem, 
in  the  said  county  of  Yates,  have  utterly  and  unlawfully  neglected  to 
obey  the  requisitions  of  the  said  notice,  requirement,  and  order  to 
repair  their  said  plank  road  so  complained  of,  determined  to  be  out 
of  repair,  and  required  to  be  repaired  as  aforesaid ;  and  on  the  ninth 
day  ol  June  aforesaid,  and  at  all  times  since,  up  to  the  day  of  the 
taking  of  this  inquisition,  the  said  plank  road  being  about  seven  miles 
in  length,  and  about  thirty-Jive  feet  wide,  was,  and  has  been,  and 
still  is  very  ruinous,  broken,  soft,  uneven,  rough,  rutty,  full  of 
broken  planks  and  scantling,  presenting  a  soft  and  uneven  surface 
of  earth  and  loam,  and  inconvenient  to  travel  upon,  and  in  great 
decay  for  the  want  of  due  and  necessary  amendment  and  reparation 
of  the  same,  so  that  divers  good  and  worthy  citizens  of  the  State  of 
New  York,  in  and  along  the  same,  with  their  horses,  coaches,  carts 
and  carriages  (paying  lawful  toll  therefor,  whenever  lawfully 
demanded),  could  not  during  the  time  aforesaid,  nor  yet  can  go, 
return,  pass  and  repass,  ride  and  labor,  without  great  danger  of  their 
lives  and  loss  of  their  goods,  and  great  trouble,  annoyance  and 
inconvenience,  to  the  great  damage  and  common  nuisance  of  all  the 
good  and  worthy  citizens  of  the  State  oi  New  York,  on  and  over  the 
said  plank  road  going,  returning,  passing,  riding  and  laboring,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  the  People  of  the  State  of  New  York  and  their 
dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 

present,  that  on  the  first  day  oi  January,  in   the  year  of  our  Lord 

one  thousand  eight  hundred  and  sixty-three,  and  from  thence  hitherto, 

there  hath  been  a  certain  plank  road  leading  from  near  the  village 
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of  Branchport,  in  the  town  of  Jerusalem,  in  the  county  of  Yates,  to 
the  village  oiPenn  Yan,  in  the  town  oi  Milo,  in  the  said  county  of 
Yates,  commencing  in  the  highway  running  easterly  and  westerly 
through  the  village  of  Branchport  aforesaid,  at  or  near  a  sluice-way 
in  said  highway,  about  twenty  rods  easterly  of  a  point  in  said  high- 
way, near  said  village  of  Branchport,  where  the  inlet  of  the  Crooked 
Lake  crosses  the  same  highway,  and  passing  the  dwelling-house  of 
John  N.  Rose^  in  said  town  oi  Jerusalem,  and  passing  through  the 
village  of  Kinney's  Corners,  in  said  town,  to  the  village  of  Penn  Yan 
aforesaid,  for  all  the  good  and  -worthy  citizens  of  the  State  of  New 
York  to  go,  return,  pass  and  repass,  ride  and  labor,  with  their  horses, 
coaches,  carts  and  carriages,  paying  lawful  tolls  therefor,  before  that 
time  built  and  constructed  by  the  Branchport  and  Penn  Yan  Plank 
Road  Company,  an  incorporation  duly  and  lawfully  incorporated,  and 
then  and  there  being  a  lawful  body  corporate,  and  then  and  at  all 
times  since  in  the  possession,  ownership  and  control  of  the  said 
incorporation,  to  wit,  at  the  town  oi  Jerusalem,  in  the  said  county 
of  Yates,  and  at  the  said  town  of  Milo,  which  said  incorporation  then 
and  at  all  times  since  did  enjoy,  have  enjoyed,  and  as  yet  do  enjoy 
the  lawful  right  and  franchise  of  erecting  toll-gates  thereon,  and  of 
demanding  and  receiving  tolls  of  and  from  all  the  good  and  worthy 
citizens  of  the  State  of  JVew  York,  going,  returning,  passing,  repass- 
ing, riding  and  laboring,  with  their  horses,  coaches,  carts  and  car- 
riages, in  and  alopg  the  same,  and  which  said  incorporation  then  and 
at  all  times  since,  have  kept  and  maintained  such  toll-gates  thereon, 
and  demand  and  received  such  tolls  thereat  whenever  not  therefrom 
lawfully  restrained;  and  on  the  day  and  year  aforesaid,  and  at  all 
times  from  that  day  to  the  day  of  the  taking  of  this  inquisition,  at 
the  said  town  oi  Jerusalem,  in  the  said  county  of  Yates,  ought  to 
have  repaired  and  amended,  and  still  ought  to  repair  and  amend  the 
said  plank  road,  when,  and  as  often  as  it  should,  or  shall,  or  may  be 
necessary,  and  that  a  certain  part  of  the  said  plank  road,  lying  and 
being  in  the  said  town  oi  Jerusalem  in  the  said  county  of  Yates, 
extending  from  the  toll-house  and  gate  near  Uriah  Hanfords  dwell- 
ing-house, in  the  said  town  oi  Jerusalem,  to  the  western  terminus  of 
the  said  plank  road,  at  or  near  the  aforesaid  sluice-way  in  the  high- 
way aforesaid,  and  about  twenty  rods  easterly  of  the  said  point  in 
said  highway,  where  the  said  inlet  of  the  Crooked  Lake  aforesaid 
crosses  the  same  highway,  being  about  six  miles  in  length,  and  thirty 
feet  in  breadth,  was,  on  the  ninth  day  oi  June  aforesaid,  in  the  year 
one  thousand  eight  hundred  and  sixty,  there  and  from  thence  at  all 
times  since  until  the  finding  of  this  indictment,  at  the  said  town  of 
Jerusalem,  hath  been  and  still  is  very  ruinous,  miry,  deep,  broken, 
and  presenting  a  soft,  rough  and  uneven  surface,  and  in  great  decay 
for  the  want  of  due  and  necessary  amendment  and  reparation  of  the 
same,  so  that  divers  good  and  worthy  citizens  of  the  State  of  New 
York,  in  and  along  the  same  plank  road,  with  their  horses,  coaches, 
carts  and  carriages,  paying  lawful  tolls  therefor,  whenever  lawfully 
demanded,  could  not  during  the  time  and  times  aforesaid,  nor  yet 
can  go,  return,  pass  and  repass,  ride  and  labor,  without  great  trouble 
and  annoyance,  and  inconvenience,  and  great  danger  of  their  lives 
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and  loss  of  their  goods,  to  the  great  damage  and  common  nuisance 
of  all  the  good  and  worthy  citizens  of  the  State  of  Neiu  York,  over 
the  said  plank  road,  going,  returning,  passing  and  repassing,  riding 
and  laboring,  and  against  the  peace  of  the  People  of  the  State  of 
New  York  and  their  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  on  t\\&  first  day  oi  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-three,  and  from  thence  until  the 
day  of  the  taking  of  this  inquisition,  all  that  part  of  the  said  plank 
road  of  the  said  Xhe  Branchport  and  Fenn  Yan  Plank  Road  Co?7ipany, 
to  wit,  at  the  town  of  Milo,  in  the  county  of  Yates,  between  the  vil- 
lage of  Penn  Yan  and  the  dividing  line  between  the  towns  of  Milo 
Siwd  ferusalem  aforesaid,  where  said  dividing  line  crosses  the  said 
plank  road,  being  about  one  mile  in  length,  and  thirty  feet  in  breadth, 
was,  has  been,  and  still  is,  very  ruinous,  miry,  deep,  broken,  full  of 
holes,  presenting  a  soft  and  uneven  surface,  full  of  water,  containing 
soft  and  rotten  plank  and  timber,  and  in  great  decay  for  want  of  due 
and  necessary  amendment  and  reparation  of  the  same,  so  that  divers 
good  and  worthy  citizens  of  the  State  of  New  York,  in  and  along  the 
same  with  their  horses,  coaches,  carts  and  carriages,  paying  lawful 
tolls  therefor,  whenever  lawfully  demanded,  could  not,  during  the 
time  aforesaid,  nor  yet  can  go,  return,  pass  and  repass,  ride  and 
labor,  without  great  danger  to  their  lives  and  loss  of  their  goods, 
and  great  trouble,  annoyance  and  inconvenience,  to  the  great  dam- 
age and  common  nuisance  of  all  the  good  and  worthy  citizens  of  the 
State  of  New  York,  over  the  said  plank  road  going,  returning,  pass- 
ing and  repassing,  riding  and  laboring,  against  the  peace  of  the 
People  of  the  State  of  New  York  and  their  dignity;  and  that  the  said 
the  Branchport  and  Pen?i  Yan  Plank  Road  Company  may  amend  and 
repair  their  said  plank  road  whenever,  wherever,  and  as  often  as  it 
shall  be  necessary. 

John  D.  Wolcott,  District  Attorney. 

h.  Polluting  Runningr  Water.' 

Form  No.  14565. 
(Precedent  in  State  v.  Smith,  82  Iowa  424.)* 

1.  Beqoisites  of  Indictment,  etc.  —  Gen-  tutes  the  filth,  offal  and  noxious  mat- 

erallv. — See  fw/ra,  note  i,  p.  227.  ter    put    into    the    stream.      State    v. 

Public  Right  in  Stream.  — An  indict-  Frieberg,  49  Ohio  St.  585. 

ment  for  polluting  an  ancient  stream  Quantity  Placed  in    Stream.  —  In   an 

and  rendering  the  water  unfit  to  drink,  indictment  for  polluting  running  water, 

"to  the  common  nuisance  of  the  peo-  it  is  not  necessary  to  state  what  quan- 

ple,"  must  show  that  such  stream  is  tity  of  any  of  the  noxious  substances 

one   in    which   the   public   has  rights,  was  put  into  the  stream.     State ».  Frie- 

Messersmidt  v.  People,  46  Mich.  437.  berg,  49  Ohio  St.  585. 

An  indictment  for  polluting  a  stream,  2.  In    this    case    the   defendant  was 

to  the  injury  of  three  persons  named,  convicted  in  the  district  court  and  this 

and  "  other  persons  residing  along  said  judgment  was  affirmed  by  the  supreme 

river,"    suffi'-iently   charges    a    public  court,  which  held   that  the  indictment 

nuisance.     State  v.  Smith,  82  Iowa  423.  suflicientiy   charged    that    the    offense 

What  Placea  in  Stream.  —  In  an  in-  committed  was  a  public  nuisance.  See 
dictmentforpollutingarunningstream.  Iowa  Code  (1897),  §  5078;  and,  gen- 
it  is  not  necessary  to  state  what  consti-  erally,  supra,  note  i. 
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[(^Commencing  as  in  Form  No.  10693. yy- 

The  said  W.  S.  Smith,  on  they?r^/day  oi  January ,  a.  d.  i2)89,  and 
on  divers  days  and  times  since  and  up  to  the  tinie  of  the  finding  of 
this  indictment,  wrongfully  and  unlawfully  did  commit,  place,  deposit, 
discharge  and  run  into,  and  cause  to  be  committed,  placed,  deposited, 
discharged  and  run  into,  a  certain  creek  and  stream  of  water  situated 
in  the  county  oi Marshall  3.n6.  state  oilowa,  known  as  ^^  Linn  creek," 
a  large  quantity,  to  wit,  one  hundred  tons,  of  cattle  manure,  filth, 
offal,  glucose,  acids,  sulphuric  acid,  sulphur  and  other  poisonous 
substances,  the  names  of  which  are  unknown  to  the  grand  jury;  and 
that  by  the  natural  and  usual  flow  of  the  waters  of  the  said  Linn 
creek  and  stream  all  of  said  manure,  filth,  offal,  glucose,  acids,  sul- 
phuric acid,  sulphur  and  other  poisonous  substances,  the  names  of 
which  are  unknown  to  the  grand  jury,  as  aforesaid,  were  at  said  time 
carried  into  the  waters  of  the  Iowa  river,  and  by  the  natural  and 
usual  flowing  of  the  waters  of  the  Iowa  river  all  of  the  said  manure, 
filth,  offal,  glucose,  acids,  sulphuric  acid,  sulphur  and  other  poisonous 
substances,  the  names  of  which  are  unknown  to  the  grand  jury,  were 
at  said  time  carried  into  the  waters  of  the  lozva  river,  in  the  county 
of  Tama  and  state  of  Iowa,  whereby  and  by  reason  whereof  the  waters 
of  the  said  Iowa  river,  in  the  county  of  Tafna,  state  of  Iowa,  afore- 
said, and  at  the  time  aforesaid,  became  and  were  corrupted,  rendered 
unwholesome  and  impure,  to  the  injury  and  prejudice  of  ^.  B.  Taplin, 
B.  F.  Hill,  Nathan  Hall  and  other  persons  residing  along  said  river 
in  said  county  of  Tama,  state  of  Iowa,  aforesaid,  contrary  to  and  in 
violation  of  law. 

[{^Signature  and  indorsements  as  in  Form  No.  10693.  yy- 

Form  No.  14566. 

(Precedent  in  State  v.  Frieberg,  49  Ohio  St.  585.)* 
The  State  of  Ohio, )    • 

r   SS 

Brown  County.        f      ' 

Cowrt  of  common  pleas,  of  the  term  of  October,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-one.  The  jurors  of  the 
grand  jury  of  the  state  of  Ohio  within  and  for  the  body  of  the  county 
aforesaid,  on  their  oaths,  in  the  name  and  by  the  authority  of  the 
state  of  Ohio,  do  find  and  present  that  Julius  Frieberg  and  Godfrey 
Mentzler  on  the  eighth  day  oi  July,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-one,  at  the  county  of  Brown  and  state 
of  Ohio,  aforesaid,  unlawfully  and  purposely  did  corrupt  and  render 
unwholesome  and  impure  a  certain  water  course  then  and  there  being 
and  flowing  into  and  through  said  county  of  Brown,  and  known  as 
the  east  fork  of  the  Little  Miami  river,  by  putting  offal,  filth  and  nox- 
ious and  offensive  substances  into  said  water  course,  to  the  damage 
and  prejudice  of  other  persons  residing  along  said  water  course,  in 
said  county  of  Brown,  contrary  to  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of  Ohio, 

[(Signature  and  indorsements  as  in  Form  No.  10713.)]^ 

1,  The  matter  to  be  supplied  within  2.  In  the  court  below,  a  motion  to 
[]  will  not  be  found  in  the  reported  quash  this  indictment  was  sustained, 
case.  the   principal   objections  urged  to  the 

260  Volume  13. 


14567.  NUISANCES.  14568. 

i.  Ppivy. 

Form  No.  14567. 
(Precedent  in  State  v.  Purse,  4  McCord  L.  (S.  Car.)  472.)' 

\{Caption  as  in  Form  No.  10718.)^ 

The  jurors  present  that  William  Purse,  a  resident  of  the  city  of 
Charleston,  on  the  first  day  of  January,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  twenty-six,  at  St.  Michael's  Alley,  in  the 
city  of  Charleston,  and  within  the  jurisdiction  of  this  court,  unlawfully 
and  injuriously,  a  certain  building  called  a  necessary  house,  before 
that  time  erected  near  and  adjacent  to,  the  public  street  or  lane,  called 
St.  Michael's  Alley,  did  continue,  and  from  the  first  day  of  January 
till  the  day  of  taking  this  inquisition,  still  doth  continue  the  said 
building,  near  and  adjacent  to  the  public  street  or  lane,  called  St. 
Michael's  Alley,  whereby  the  houses  of  persons  living  in  the  said  street 
were  filled  with  noxious  and  unwholesome  smells  from  the  said  build- 
ing, and  the  air  was  greatly  corrupted  by  the  stench  of  the  said 
building,  to  the  great  damage  and  common  nuisance  of  the  inhabi- 
tants residing  in  the  said  street,  and  also  of  all  persons  along  the  said 
street,  going,  passing,  and  returning,  and  against  the  peace  and  dignity 
of  the  same  state  aforesaid. 

[{Signature  and  indorsements  as  in  Form  No.  lOTlS^f^ 

j.  Smokestack  of  Insufficient  Height. 

Form  No.  14568. 

(Precedent  in  Fulk  v.  State,  19  Ind.  App.  356.)* 

{(J^enue  as  in  Form  No.  6674-)]^ 

Frederick  Dalman,  being  duly  sworn,  upon  his  oath  says  that  on  the 
first  day  of  December,  a.  d.  \%96,  at  the  county  of  Allen  and  state  of 
Indiana,  Mary  L.  Smith  and  John  C.  Fulk  did  then  and  there,  and  on 
divers  other  days;  both  before  and  since  said  time,  and  up  to  the  date 
of  this  prosecution,  unlawfully  erect,  continue  and  maintain,  in  the 
city  of  Ft.  Wayne  and  state  of  Indiana,  at,  near,  and  among  the 
dwelling  houses  of  the  divers  inhabitants  of  the  said  city,  a  certain 
smokestack,  projecting  from  a  building  used  by  the  said  Mary  L. 

indictment  being,  first,  that  three  dis-  quash  this  indictment,  but  this  decision 
tinct  offenses  are  charged  in  one  count;  was  reversed  by  the  supreme  court  and 
second,  the  indictment  fails  to  stale  the  cause  ordered  tried  on  us  merits, 
what  constituted  the  offal,  filth  and  See,  generally,  J«/ra.  note  i,  p.  227. 
noxious  matter  put  into  the  stream;  and  2.  The  matter  to  be  supplied  within 
third,  the  indictment  does  not  state  what  [  ]  will  not  be  found  in  the  reported 
quantity  of  anv  of  these  substances  case.  . 
was  put  into  the  stream.  In  the  3.  The  defendant  was  convicted  on 
supreme  court,  it  was  held  that  neither  this  complaint  before  a  justice  of  the 
of  these  points  was  well  taken;  that  peace  and  appealed  to  the  circuit  court, 
the  indictment  was  in  due  form;  and  where  he  was  again  found  guilty,  but 
that  the  motion  should  have  been  over-  the  judgment  on  this  verdict  was  re- 
ruled.  See  Bates'  Anno.  Stat.  Ohio  versed  by  the  court  of  appeals  which 
(1807)  S  6021;  and.  generally,  supra,  held  that  it  was  necessary  for  the  state 
note  I  p  259  to  show  that  the  alleged  nuisance  was 
1.  The  recorder  granted  a  motion  to  the  result  of  the  insufficient  height  of 
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Smith  and  John  S.  Fulk  as  a  grist,  feed,  and  flour  mill,  such  stack 
being  connected  with  a  furnace  within  said  building,  and  used  for  the 
carrying  away  of  smoke  and  soot,  produced  by  the  burning  of  coal, 
wood,  and  corncobs  in  such  furnace,  the  said  Mary  L.  Smith  and  John 
C.  Fulk  maintaining  such  stack  at  an  elevation  not  sufficient  to  carry 
away  the  soot  and  smoke  discharged  from  the  same,  by  reason  whereof 
unwholesome  smokes  and  gases  and  great  quantities  of  soot,  which 
issue  from  such  stack,  then  and  there  are  carried  to  the  ground  and 
into  the  streets,  to  wit,  yards,  verandas,  and  residences,  of  the 
inhabitants  there  residing,  thereby  rendering  the  air  unwholesome, 
uncomfortable,  and  injurious  to  the  health  and  offensive  to  the  senses, 
while  the  free  use  of  the  property  of  said  inhabitants  is  thereby 
obstructed,  and  the  comfortable  enjoyment  thereof  prevented,  to  the 
great  damage  and  common  nuisance  of  all  the  inhabitants  of  the  said 
city  and  state  there  being,  residing,  and  passing  through  and  along 
said  street,  contrary  to  the  form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state  of 
.Indiana. 

Frederick  Dalman. 
Subscribed  and  sworn  to  before  me  this  10th  day  of  December,  iS96. 
Henry  P.  Scherer,  Mayor  and  Ex  Officio  J.  P. 

k.  Stationary  Engine. 

Form  No.  14569.' 

(^Commencing  as  in  Form  No.  10697,  and  continuing  down  to  *)  and 
from  that  day  until  the  day  of  the  finding  of  this  indictment,  unlaw- 
fully did  use  a  stationary  engine  without  any  license  to  him,  the  said 
yfA«Z><?^,  granted  by  the  municipal  officers  of  the  said  oxty  oi  Auburn 
in  said  county,  designating  the  place  where  the  buildings  therefor 
should  be  erected,  the  materials  and  mode  of  construction,  the  size 
of  the  boiler  and  furnace,  and  such  provisions  as  to  height  of  chim- 
neys or  flues  and  protection  against  fire  and  explosion  as  they,  the 
said  municipal  officers  of  said  city  of  Auburn,  judged  proper  for  the 
safety  of  the  neighborhood.  And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say  and  present,  that  the  said  John  Doe,  on  the  said 
Jij-st  day  o{  January,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-nine,  and  thence  continually  until  the  day  of  the  find- 
ing of  this  indictment,  unlawfully  did  continue  a  common  nuisance, 
against  the  peace  {concludijig  as  i?i  Form  No.  10697). 

1.  SufTering  Noisome  Deposit.' 

the  smokestack,  though  this  averment  fective,  as  it  failed  to  allege  that  the  use 

was  not  material.     See  Horner's   Stat,  and  want  of  license  existed  at  the  same 

Ind.  (1896),  §  2066;  and,  generally,  JM/ra,  point  of  time,   which  facts  are  neces- 

note  I,  p.  227.  sary   to    make    the   engine  a  common 

1.  This   indictment  is  drawn    under  nuisance. 

Me.  Rev.  Stat.  (1883),  c.  17,  §§  17,  ig,  and  See,  generally,  supra,  note  i,  p.  227. 

is  based  on  the  indictment  in  the  case  2.  Bequisites  of  indictment,  etc, —  Gen- 

of  State  V.  Davis,  80  Me.  488,  in  which  erally.  — See  supra,  note  i,  p.  227. 

case,  however,  the  indictment  was  de-  Description    of  Locality.  —  In   an   in- 
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Form  No.  14570. 

(Precedent  in  Seacord  v.  People,  121   111.  626.)' 

[(^Commencing  as  in  Form  No.  10691,  and  continuing  down  to  *)]2  and 
continually  from  said  day  to  the  time  of  the  finding  of  this  indict- 
ment, unlawfully  and  wilfully  did  cause  and  suffer  the  carcasses  of 
divers  dead  animals  and  large  quantities  of  oi¥al,  filth  and  noisome 
substances,  then  and  during  all  the  time  aforesaid,  and  there  to  be 
collected,  deposited  and  remain  near  the  dwelling  houses  of  N.  F. 
Conrad,  Thomas  Kernan,  Peter  Johnson,  Charles  Fatible  and  others, 
there  situate  and  being,  then  and  during  all  the  time  aforesaid,  and 
there  to  the  prejudice  of  the  said  N.  F.  Conrad,  Thomas  Kernan,  Peter 
Johnson,  Charles Fauble  and  others,  and  to  the  common  nuisance  of 
all  the  people  there  lawfully  being  and  abiding,  contrary  to  the  form 
of  the  statute  [{concluding  as  in  Form  No.  10691).]^ 

2.  Plea  that  AUeg^ed  Nuisance  is  Part  of  Internal 
Improvements  of  State. 

Form  No.  1 4  5  7  i . 

(Precedent  in  Com.  v.  Reed,  34  Pa.  St.  276.)' 

[(Title  of  court  and  cause  as  in  Form  No.  9660 ^^^ 

And  the  said  Charles  M.  Reed,  James  C.  Marshall,  John  If  earn, 
Andrew  Scott,  P.  Metcalf,  David  McAllister,  and  John  A.  Tracy,  in 
their  own  proper  persons,  come  into  court  here,  and  having  heard 
the  said  indictment  read,  say  that  the  said  Commonwealth  ought  not 
further  to  prosecute  the  said  indictment  against  them,  Charles  M. 
Reed,  Ja77ies  C.   Marshall,  John  Hearn,  Andrew    Scott,    P.    Metcalf, 

dictment  for  causing  or  suffering  dead  wholesome  smells  arose,  "to  the  great 

animals  to  be  collected  and  remain  near  damage  and  common  nuisance  of  the 

the   dwelling-houses  of  others,  no  de-  inhabitants  of  said  houses  and  of  all 

scription  of  locality  is  necessary  other  persons  then   and   there   passing  upon 

than    that    the    venue   be    laid    in    the  and  along  said  public  highway,"  suffi- 

proper  county.     Seacord  v.  People,  121  ciently  avers  a  public  nuisance.     Com. 

111.623.  ^-  Sweeney,  131  Mass.  579. 

''Did   Cause   and    Suffer."  —  P^n     in-  1.   In  the  lower  court,  the_  defendant 

dictment  which  charges  that  defendant  was  convicted  under  this  indicment  and 

"did   cause   and  suffer  offal  *  *  *  to  this    judgment   was    affirmed    by   the 

be    collected    and    remain "    does    not  supreme  court,  where  objections  relat- 

charge  two  offenses,  although  the  Ian-  ing  to  the  form  of  the  indictment  were 

guage  of  the  code  declares  it  to  be  a  urged  as  follows:   First,  that  it  did  not 

public  nuisance  "  to  cause  or  suffer  any  sufficiently  describe  the  offense;  second, 

offal  *  *  *  to  be  collected  or  to  remain  that  the  locality  of  the  offense  was  not 

in    anv   place."      Cornell    v.    State,    7  sufficiently  described.     See  Starr  &  C. 

Baxt.  (Tenn.)  520.  Anno.   Stat.  111.  (1896),  c.  38,  par.  369; 

Sufficient  Form.  —  I^n  indictment  and,  generally,  supra,  note  2,  p.  262. 
charging  that  defendant  collected  to-  2.  The  matter  to  be  supplied  within 
gether  certain  filth  and  allowed  it  to  []  will  not  be  found  in  the  reported  case, 
remain  "  near  to  the  dwelling-houses  3.  To  this  plea  the  district  attorney 
of  divers  persons  then  and  there  in-  demurred  and  the  court  below,  after 
habiting  the  same  houses,  and  also  argument,  gave  judgment  for  defend- 
near  to  the  certain  road  and  public  high-  ants  on  demurrer,  which  judgment 
way  there,"  whereby  noisome  and  un-  was  affirmed  by  the  supreme  court. 
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David  McAllister,  and  John  A.  Tracy,  because  they  say,  that  the 
pond  and  reservoir  complained  of  in  said  indictment,  is  a  part  of  the 
internal  improvements  of  this  Commonwealth,  called  the  Erie  Divi- 
sion of  the  Pennsylvania  Canal,  and  is  and  was  constructed  by  said 
Commonwealth,  in  order  that  the  same  be  and  remain  a  public  high- 
way, for  the  passage  at  all  times  of  all  persons  with  horses,  boats,  and 
merchandise,  on  said  Erie  Division  of  the  Pennsylvania  Canal;  that 
the  said  dams  and  damming  the  southern  end  of  the  Pymatuning 
swamp,  in  the  said  indictment  mentioned,  were  created,  constructed, 
and  erected  by  the  authority  and  in  pursuance  of  laws  of  the  Gen- 
eral Assemby  of  this  Commonwealth,  by  the  officers,  engineers,  and 
agents  thereof,  lawfully  created,  appointed,  and  employed  therefor, 
for  the  purpose  of  securing  and  furnishing  sufficient  water  for  the 
supply  of  the  said  Erie  Division  of  the  Pennsylvania  Canal;  that  the 
said  Charles  M.  Reed,  James  C.  Marshall,  John  Hearn,  Andrew  Scott, 
P.  Metcalf,  David  McAllister,  and  John  A.  Tracy  a.re  in  the  possession 
of  the  said  pond  and  reservoir  and  dam  in  said  townships  and  county 
of  Crawford,  by  authority  and  in  pursuance  of  the  Act  of  Assembly, 
entitled  "An  Act  to  authorize  the  governor  to  incorporate  the  Erie 
Canal  Company,"  as  directors  of  said  company,  and  not  otherwise; 
and  by  the  terms,  conditions,  and  provisions  of  said  act  of  incorpo- 
ration they  are  required  and  commanded  to  keep  up  said  dam  and 
damming-pond  and  reservoir,  for  the  purpose  of  said  canal  as  afore- 
said, in  order  that  the  said  canal  shall  form,  be,  and  remain  a  public 
highway,  for  the  passage  at  all  times,  of  all  persons  with  horses,  boats, 
and  merchandise,  and  for  the  protection  of  the  interest  and  property 
of  the  said  Commonwealth,  retained  and  reserved  therein  by  the  said 
Commonwealth,  under  the  terms  and  conditions  of  said  act  of  incor- 
poration; and  further,  that  they  have  no  right  or  power,  under  the 
laws  of  said  Commonwealth,  to  renew  the  same,  but  only  to  keep  the 
same  in  repair.  And  this,  the  said  Charles  M.  Reed,  James  C.  Mar- 
shall, John  Hearn,  Andrew  Scott,  P  .Metcalf ,  David  McAllister,  and 
John  A.  Tracy,  are  ready  to  verify;  wherefore  they  pray  judgment, 
and  that  by  the  court  here  they  may  be  dismissed  and  discharged 
from  the  said  premises  in  the  said  indictment  specified. 
\(^Signatures  of  defendants. yy- 

3.  Warrant  to  Abate.^ 


1.  The  matter  to  be  supplied  within         Colorado. — Mills'  Anno.  Stat.  (1891), 
[  ]  will  not  be  found  in  the    reported  §  3569. 

case.  Indiana. —  Horner's   Stat.    (1896).    § 

2.  Abatement   After   Conviction.   —  In  1859. 

many  states  it  is  provided   that  when-         Iowa.  — Code  (1897),  §§  50S1-50S5. 
ever  a  person  shall  be  convicted  on  an         Maine.  —  Rev.    Stat.    (1883),    c.    17, 

indictment  for  common   nuisance,  the  §   13, 

court  may,  in  its  discretion,  order  it  to         Massachusetts.  —  Pub.  Stat.   (1882),  c. 

be  abated,  removed  or  destroyed  at  the  80,  §  25. 

expense    of    the    defendant,   and    such         Ohio.  —  Bates'    Anno.   Stat.   (1897).  § 

statutes    provide    for  the   form    of   the  6919. 

warrant  for  such  abatement.     See,  for         See  also  the  statutes  cited  .fw/ra,  note 

example,  the  following  statutes,  to  wit:  i,  p.  227,  and  infra,  note  2,  p.  286. 
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Form  No.  14572. 

(Me.  Rev.  Stat.  (1883),  c.  17,  §  I3.)» 

State  oi  Mai  fie. 
Androscoggin,  ss.     To  the  Sheriff  of  our  county  oi  Androscoggin,  or 
either  of  his  deputies,  greeting: 

Whereas,  by  the  consideration  of  our  Honorable  Supreme  Judicial' 
Court,  at  a  term  begun  and  held  at  Auburn,  within  and  for  said 
county,  upon  indictment,  Richard  Roe,  of  Auburn,  in  the  county  of 
Androscoggin,  was  adjudged  guilty  of  erecting  (or  causing  or  continu- 
ing) a  certain  nuisance  {describing  particularly  the  nuisance  and  the  place), 
which  nuisance  was  ordered  by  said  court  to  be  abated  and  removed: 
We  therefore  command  you  forthwith  to  cause  said  nuisance  to  be 
abated  and  removed;  also  that  you  levy  of  the  materials  by  you  so 
removed,  and  of  the  goods,  chattels  and  lands  of  said  Richard  Roe,  a 
sum  sufficient  to  defray  the  expense  of  removing  and  abating  the 
same,  not  to  exceed  ofie  hundred  dollars,  together  with  your  lawful 
fees,  and  thirty-three  cents  more  for  this  writ.  And  for  want  of  such 
goods  and  estate  to  satisfy  said  sums,  we  command  you  to  take  the 
body  of  said  Richard  Roe  and  him  commit  unto  our  jail  \n  Auburn,  in 
said  county,  and  there  detain  until  he  pays  such  sums  or  is  legally 
discharged.  And  make  return  of  this  warrant  with  your  doings 
thereon  within  thirty  days. 

Witness,  John  Marshall,  Esquire,  at  Auburn,  this  third  day  of  /anu- 
ary   in  the  year  of  our  Lord  \()00. 

John  Hancock,  Clerk. 

II.  CIVIL  ACTION  FOR  DAMAGES. 
1.  Complaint,  Declaration  or  Petition.^ 

1.  Maine.  —  When  on  indictment  any  Colorado. — Mills'  Anno.'  Stat.  (1891),. 
person   is   adjudged   guilty   of  a  nui-     §  3597- 

sance,  the  court,  in  addition  to  the  fine  Indiana.  —  Horner's  Stat.    (1896),    ^§ 

imposed,   if  any,  may   order   the   nui-  289-291. 

sance  abated  or  removed  at  the  expense  Iowa.  —  Code  (1897),  §  4302. 

of    the  defendant,  and  after  inquiring  Massachusetts.  —  Pub.  Stat.  (1882),  c. 

into  and  estimating  as  nearly  as  may  80,  §  86;  c.  180;  Stat.  (1887),  c.  348. 

be  the  sum  necessary  to  defray  the  ex-  Michigan.  —  Comp.    Laws   (1897),   § 

pense  thereof,  the   court  may  issue  a  4458. 

warrant    therefor   substantially  in  the  Minnesota.  —  Stat.    (1894),    §§    1493. 

form    given   in    the   text.     Rev.    Stat.  5881;  Laws  (1899),  p.  426,  c.  336. 

(1883),  c.  17,  §  13.  Montana.— Civ.  Code (1895),  §§  4571. 

See,  generaUy,  supra   note  2,  p.  264.  4590;  Code  Civ.  Proc.  (1895),  ^  1300. 

2.  Kequisites  of  Complaint,  etc.—  Gen-  Nevada.  —  Comp.  Laws  (1900),  i? 3346. 
erally.  —  For  the  formal  parts  of  a  com-  JVe7t>  York.  —  Birds.  Rev.  Stat.  (1896), 
plaint,    petition    or    declaration    in    a  p.  2190,  §§  1-4. 

particular  jurisdiction  consult  the  titles  JVorth  Dakota.  —  Rev. Codes  (1895),  §§ 

Complaints,  vol.  4,  p.  1019;  Declara-  5063,  5068,  5920. 

TIONS,  vol.  6,  p.  244.  Oklahoma.  —  Stat.    (1893),  §§    3440- 

For  statutes  relating  to  civil  actions  3445. 

to  recover  damages  for  a  nuisance  see  Oregon.  —  Hill's  Anno.    Laws  (1892), 

as  follows,  to  wit  %^'h3'^t  seq.                r^  ,      -             , 

California.  —  Code  Civ.  Proc.  (1897).  South  Dakota.  —  Dak.    Comp.    Laws- 

§  731;  Civ.  Code  (1897),  §§  3491.  3493,  (1887),  §§  4688.  4693,  5465- 

3501,  Utah.  —  Rev.  Stat.  (1898),  §  3506. 
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a.  Defective  Building  Falling  on  Plaintiff. 


Vermont.  — Stat.  (1894),  §§  3508,  3509. 

Washington.  —  Ballinger's  Anno. 
•Codes  &  Stat.  (1897),  ^§  30S4-3092,  5660- 
5663. 

Wisconsin.— ^\.2X.  (1898),  §  3180  ct 
seq. 

Against  Municipal  Corporation.  —  A 
petition  against  a  municipal  corpora- 
tion for  injuries  must  show  that  the 
corporation  has  such  control  over  the 
nuisance  as  makes  the  wrong  a  viola- 
tion of  the  legal  duty  imposed  by  the 
charter  or  by  general  law.  Martinow- 
sky  V.  Hannibal,  35  Mo.  App.  70.  And 
in  an  action  against  the  commissioners 
of  the  county  for  injuries  resulting 
from  the  erection  and  permission  of  a 
nuisance,  the  complaint  should  contain 
an  allegation  that  the  commissioners 
had  failed  to  use  the  means  at  their 
disposal  to  prevent  the  nuisance. 
Threadgill  v.  Anson  County,  99  N.  Car. 
352. 

Allegation  as  to  Plaintiff' s  Title.  —  In 
the  common-law  action  by  writ  of  nui- 
sance as  retained  and  regulated  by 
statute,  it  seems  that  the  declaration 
must  show  that  plaintiff  has  a  freehold 
estate  in  the  premises  affected  by  the 
nuisance,  but  in  an  action  on  the  case 
for  damages  merely,  it  is  enough  that 
plaintiff  is  in  possession  of  the  premises 
affected  thereby.  Cornes  v.  Harris,  i  N. 
Y.  223;  Ellsworth  v.  Putnam,  16  Barb. 
■{N.  Y.)  565;  Quinn  v.  Winter,  15  Daly 
(N.  Y.)  383;  baund.  PL  687;  Comyn's 
Dig.,  tit.  Pleader,  C.  39;  2  Saund.  ii^a; 
I  Chit.  PI.  330;  Peter  v.  Kendal,  6  B.  & 
C.  703,  13  E.  C.  L.  299;  Crommelin  v. 
Coxe,  30  Ala.  318;  Bonner  v.  Welborn, 
7  Ga.  296.  And  the  fact  that  plaintiff 
alleges  ownership  in  his  complaint 
upon  which  issue  was  joined  is  imma- 
terial, such  allegation  being  unneces- 
sary and  not  needing  to  be  proved. 
Quinn  v.  Winter,  15  Daly  (N.  Y.)  383. 

In  an  action  for  diverting  a  water- 
course from  lands  of  plaintiff,  his  pos- 
session is  sufficiently  stated  in  the 
declaration  by  the  averment  that  at  the 
time  of  the  commission  of  the  torts  he 
was  "  seised  in  his  demesne  as  of  fee." 
Hart  V.  Evans,  8  Pa.  St.  13. 

When  a  reversioner  sues,  it  is  suffi- 
cient to  allege  generally  that  the  prop- 
erty was  in  possession  of  a  third  person 
as  his  tenant,  and  an  allegation  of  pos- 
session of  tenant  or  plaintiff's  title  still 
continuing  is  immaterial  and  need  not 
be  proved.     Vowles  v.  Miller,  3  Taunt. 


137.  But  if  a  title  be  alleged  it  must 
be  proved  as  stated.  2  Saund.  206a, 
note  22;  207(7,  note  24.  And  if  a  title 
be  stated  and  it  appears  to  be  insuffi- 
cient, the  declaration  will  be  demurra- 
ble. Crowther  t/.  Oldfield,  2  Ld.  Raym. 
1225,  I  Salk.  364, 

Antiquity  of  Plaintiffs  Premises.  — 
In  an  action  for  injury  to  a  mill  by  di- 
verting the  water  therefrom,  plaintiff 
need  not  allege  that  his  mill  is  the  most 
ancient.  Beavers  v.  Trimmer,  25  N. 
J.  L.  97. 

Facts  Constituting  Nuisance.  —  The 
facts  constituting  the  nuisance  must  be 
alleged.  Jackson  z^.  Castle,  8oMe.  rig; 
O'Brien  t/.  St.  Paul,  18  Minn.  176.  And 
if  the  facts  alleged  in  the  declaration  of 
themselves  constitute  a  nuisance,  it  is 
not  necessary  to  characterize  them  by 
the  use  of  the  word  "  nuisance."  Laflin, 
etc..  Powder  Co.  v.  Tearney,  131  111. 
322;  Sullivan  v.  Waterman,  20  R.  I. 
372.  And  calling  an  act  a  nuisance 
does  not  make  it  so  when  the  nature  of 
the  act  does  not  show  it  to  be.  Jackson 
V.  Castle,  82  Me.  579. 

Nuisance  Proximate  Cause  of  Damage. 
—  Plaintiff  must  show  that  the  nui- 
sance was  the  proximate  cause  of  his 
damage.  Jackson  v.  Castle,  80  Me. 
119;  Saund.  PI.  688;  Fitzsimons  v.  In- 
glis,  5  Taunt.  534,  i  E.  C.  L.  181. 

That  Defendant  Erected  Nuisance.  — 
In  an  action  brought  for  the  erection  of 
a  nuisance,  it  must  be  alleged  that  the 
defendant  erected  it.  Wabash  R.  Co. 
V.  Sanders,  47  111.  App.  436;  Missouri 
Pac.  R.  Co.  V.  Webster,  3  Kan.  App. 
106;  Beavers  v.  Trimmer,  25  N.  J.  L. 
97.  But  where  an  injury  results  not 
from  the  erection  itself,  but  from  the 
wrongful  use  thereof,  there  is  no  neces- 
sity of  alleging  who  erected  it  or  that 
notice  has  been  given  to  remove  the 
erection.  Beavers  v.  Trimmer,  25  N, 
J.  L.  97. 

A  complaint  alleging  that  defendant 
created  a  nuisance  will  not  be  sus- 
tained by  proof  that  defendant  con- 
tinued it  only.  Rychlicki  v.  St.  Louis, 
ri5  Mo.  662. 

Description  of  Nuisance. — It  is  suf- 
ficient to  describe  the  nuisance  gener- 
ally, without  setting  out  the  particulars 
of  the  defendant's  acts  and  the  means 
of  nuisance  used  by  him.  Saund.  PI. 
687. 

If,  however,  the  plaintiff  in  describ- 
ing the  nuisance  state  the  mode  of  in- 
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i"urv,  it  must  be  proved  as  laid.  Saund. 
»1.'687. 
Under  a  complaint  stating  a  nuisance 
of  one  kind,  it  is  not  permitted  to  prove 
a  nuisance  of  a  character  essentially 
different.  O'Brien  v.  St.  Paul,  i8  Minn. 
176.  But  a  declaration  alleging  that  a 
nuisance  has  been  created  and  main- 
tained by  discharging,  through  a  box 
drain,  filthy  and  polluted  water  upon 
the  land  of  plaintiff,  is  supported  by 
proof  that  the  waters  of  a  natural 
stream  have  been  polluted,  and,  by 
means  of  a  box  drain  placed  partly  in 
the  water-course  and  partly  upon  the 
land  of  plaintiff,  discharged  upon  said 
land.  McGenness  v.  Adriatic  Mills, 
116  Mass.  177. 

Location  of  Nuisance.  —  It  is  not 
necessary  to  give  any  local  description 
to  the  nuisance.  Mersey,  etc.,  Nav. 
Co.  V.  Douglas,  2  East  497;  Jefferies  v. 
Buncombe,  11  East  226:  Warren  v. 
Webb,  I  Taunt.  379. 

Where  plaintiffs  allege  that  defend- 
ants, by  the  unlawful  obstruction  of  a 
navigable  stream,  have  shut  them  off 
from  the  natural  market  for  their 
wares,  but  omit  to  state  the  place 
where  the  obstruction  is  placed,  the 
declaration  will  be  good  on  general 
demurrer.  Mehrhof  Bros.  Brick  Mfg. 
Co.  V.  Delaware,  etc.,  R.  Co.,  51  N.  J. 
L.  56. 

If  plaintiff  allege  that  the  nuisance 
was  below  his  land,  and  the  proof 
shows  that  it  was  adjoining  and  on  his 
land,  the  variance  is  fatal.  Brown  v. 
Woodvvorth,  5  Barb.  (N.  Y.)  550. 

Date  of  Creating  AFuisatice.  — The  date 
stated  in  the  declaration  as  to  when 
the  nuisance  was  created  is  immaterial. 
2  Saund.  24a;  Westbourne  v.  Mordant, 
Cro.  Eliz.  191. 

Negligence  on  the  part  of  defendant 
need  not  be  alleged.  Laflin,  etc., 
Powder  Co.  v.  Tearney,  131  111.  322, 
Hay  V.  Cohoes  Co.,  2  N.  Y.  159;  Heeg 
7'.  Licht,  80  N.  Y.  579;  Clifford  v.  Dam, 
Si  N.  Y.  52;  Bohan  v.  Port  Jervis  Gas- 
Light  Co.,  122  N.  Y.  18;  Pottstown  Gas 
Co.  V.  Murphy,  39  Pa.  St.  257. 

Particular  Ground  of  Defendant's 
Liability.  —  Where  defendant  is  liable 
of  common  right,  as  to  repair  a  wall  for 
preventing  damage  to  his  neighbors,  it 
is  sufficient  to  state  that  defendant  was 
possessed  of  a  certain  close,  and  that, 
by  reason  thereof,  he  was  bound  to  re- 
pair, etc.,  without  showing  the  particu- 
lar ground  of  defendant's  liability. 
Saund.  PI.  687;  i  Chit.  PI.  332;  Tenant 


V.  Goldwin,  6  Mod.  311;  2  Ld.  Raym. 
1089. 

Request  to  Abate. — In  an  action  against 
the  one  who  created  a  nuisance,  an  al- 
legation of  a  request  to  remove  same 
is  not  necessary.'    Penruddock's  Case, 

5  Coke  100.  And  where  the  injury  re- 
sults not  from  the  erection  itself,  but 
from  the  wrongful  use  thereof,  there  is 
no  necessity  of  alleging  that  notice  has 
been  given  to  remove  the  same.  Bea- 
vers V.  Trimmer,  25  N.  J.  L.  97.  But  in 
an  action  against  one  who  merely  con- 
tinues the  nuisance,  but  does  not  create 
it,  an  allegation  of  request  to  remove 
the  same  is  necessary.  Penruddock's 
Case,  5  Coke  100;  Winsmore  v.  Green- 
bank,  Willes  577;  Tomlin  v.  Fuller,  i 
Mod.  27;  Crommelin  v.  Coxe,  30  Ala. 
318;  Bonner  v.  Welborn,  7  Ga.  296; 
Wabash  R.  Co.  v.  Sanders,  47  III.  App. 
436;  Pierson  v.  Glean,  14  N.  J.  L.  36 
{distinguished  in  Morris  Canal,  etc.,  Co. 
V.  Ryerson,  27  N.  J.  L.  457);  Beavers 
V.  Trimmer,  25  N.  J.  L.  97;  Hubbard  v. 
Russell,  24  Barb.  (N.  Y.)  404;  Slight  v. 
Gutzlaff,  35  Wis.  675.  But  a  notice  to 
remove  a  nuisance,  delivered  at  the 
premises  to  which  it  relates,  to  the  oc- 
cupier for  the  time  being,  will  bind  a 
subsequent  occupier,  and  a  person  who 
takes  premises  upon  which  a  nuisance 
exists,  and  continues  it,  takes  them 
subject  to  all  the  restrictions  imposed 
upon  his  predecessors  by  reason  of 
such    notice.      Salmon  v.   Bensley,  R. 

6  M.  189,  21  E.  C.  L.  414.  And 
in  Conhocton  Stone  Road  v.  Buffalo, 
etc.,  R.  Co.,  51  N.  Y.  573,  it  was 
held  that  while  in  order  to  maintain  an 
action  for  damages  resulting  from  a 
nuisance  upon  defendant's  land,  where 
such  nuisance  was  erected  by  a  previ- 
ous owner  before  conveyance  to  defend- 
ant, it  is  necessary  to  show  that  before 
the  commencement  of  the  action  he  had 
notice  or  knowledge  of  the  existence  of 
the  nuisance,  yet  it  is  not  necessary  to 
prove  a  request  to  abate  it. 

Nuisance  Unknown  to  Plaintiff.  —  In 
an  action  for  damages,  it  is  not  neces- 
sary to  allege  that  the  nuisance  was 
unknown  to  plaintiff  when  the  injury 
happened.  Morford  v.  Woodworth,  7 
Ind.  83. 

Allegation  as  to  Defendant's  Property. 
—  In  an  action  for  injury  to  plaintiff's 
land  by  the  erection  of  a  nuisance  upon 
land  in  the  possession  of  the  defend- 
ants, the  complaint  should  allege  that 
defendants  were  tenants  of  the  freehold 
of  the  land  whereon  the  nuisance  was 
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erected.  Ellsworth  v.  Putnam,  i6  Barb. 
(N.  Y.)  565;  Hess  V.  Buffalo,  etc.,  R. 
Co.,  29  Barb.  (N.  Y.)  391  Or  that  de- 
fendant acted  with  the  consent,  by  the 
license,  lease,  or  otherwise,  of  the 
owner  of  the  land.  Horton  v.  Brown- 
sey,  (Supreme  Ct.  Gen.  T.)  10  N.  Y.  St. 
Rep.  800. 

Joinder  of  Causes.  —  Plaintiff  may  re- 
cover damages  for  the  continuance  of  a 
nuisance  and  for  the  erection  thereof. 
Hodges  V.  Hodges,  5   Met.  (Mass.)  205. 

Every  continuance  of  a  nuisance  is 
ground  for  a  new  action,  and  a  declara- 
tion covering  any  one  or  all  of  such 
causes  is  sufficient,  although  it  allege 
extraneous  matter  to  which  a  former 
recovery  may  be  interposed  as  a  bar. 
Fell  z/.  Bennett,  no  Pa.  St.  181. 

Setting  Out  Prior  Judgment.  —  Where, 
after  judgment  for  damage,  the  plaintiff 
brings  a  subsequent  suit  for  a  continu- 
ance of  the  nuisance,  he  should  set  out 
the  previous  verdict  and  judgment. 
Ellis  V.  American  Academy  of  Music, 
120  Pa.  St.  608.  See  also  Smith  v. 
Elliott,  9  Pa.  St.  345. 

Alleging  Damages.  —  Where  the  dam- 
ages necessarily  result  from  the  acts 
complained  of,  the  declaration  is  suffi- 
cient without  an  allegation  of  special 
damages.  Troy  v.  Cheshire  R.  Co.,  23 
N.  H.  83;  Hart  v.  Evans,  8  Pa.  St.  13. 
And  if  some  portion  of  the  plaintiff's 
general  damages  be  alleged,  this  does 
not  preclude  him  from  giving  evidence 
of  other  general  damages.  Hutchinson 
V.  Granger,  13  Vt.  386.  But  where  the 
damages  do  not  necessarily  arise  from 
the  act  complained  of,  special  damages 
must  be  alleged.  Potter  v.  Froment,  47 
Cal.  165;  Squier  v.  Gould,  14  Wend. 
(N.  Y.)  159;  Hart  v.  Evans,  8  Pa.  St. 
13;  Comminge  v.  Stevenson,  76  Tex. 
642. 

A  plaintiff  may  aver  several  distinct 
elements  of  damage  in  his  petition,  and 
to  entitle  plaintiff  to  recover  it  is  not 
necessary  that  he  prove  each  and  every 
allegation.  Harley  v.  Merrill  Brick 
Co.,  83  Iowa  73.  But  if  the  complaint 
alleges  that  the  nuisance  has  occasioned 
several  distinct  injuries  to  plaintiff,  the 
amount  of  damages  caused  by  each  in- 
jury must  be  averred.  Grandona  v. 
Lovdal,  70  Cal.  161. 

An  allegation  that  defendant  "  wrong- 
fully and  injuriously  erected  and  built" 
a  building  and  therein  "  wrongfully 
built,  located,  constructed,  and  kept 
and  continued "  certain  electric-light 
plants,    and    "  wrongfully   and   injuri- 


ously operated  the  same  to  the  perma- 
nent injury,  etc.,  of  plain  tiff's  premises," 
is  a  sufficient  allegation  under  which  to 
make  proof,  not  only  of  the  damage 
suffered  from  the  erection,  but  also 
from  the  operation  of  the  plant,  past, 
present  and  prospective.  Hyde  Park 
Thomson-Houston  Light  Co.  v.  Porter, 
64  111.  App.  152. 

Special  Damage  in  Action  for  Public 
Nuisance.  —  In  an  action  for  a  private 
nuisance,  it  is  not  necessary  to  allege 
or  prove  any  special  damages.  Smiths 
V.  McConathy,  11  Mo.  517.  But  in  an 
action  by  a  private  person  for  damages 
caused  by  a  public  nuisance,  special 
damages  to  plaintiff  must  be  alleged. 
Pain  IK  Patrick,  3  Mod.  289;  Jeveson?/. 
Moor,  12  Mod. 262;  Crommelin  v.  Coxe, 
30  Ala.  318;  Cal.  Civ.  Code (1897),  §  3493; 
Lewiston  Turnpike  Co.  v.  Shasta,  etc.. 
Wagon  Road  Co.,  41  Cal.  562;  Bigley  z/. 
Nunan,  53  Cal.  403;  Tibbets  v.  Blade, 
60  Cal.  428;  Gardner  v.  Stroever,  89 
Cal.  26;  Platte,  etc.,  Ditch  Co.  v.  An- 
derson, 8  Colo.  131;  Walley  v.  Platte, 
etc.,  Ditch  Co.,  15  Colo.  579;  Burrows 
V.  Pixley,  I  Root  (Conn)  362;  East 
Tennessee,  etc.,  R.  Co.  v.  Boardman, 
96  Ga.  356;  Idaho  Rev.  Stat.  (1887).  § 
3633;  Holmes  v.  Corthell,  80  Me.  31; 
Smiths  V.  McConathy,  11  Mo.  517;. 
Mont.  Civ.  Code  (1895),  §  4573;  Mehr- 
hof  Bros.  Brick  Mfg.  Co.  v.  Delaware, 
etc.,  R.  Co.,  51  N.  J.  L.  56;  Hudson 
River  R.  Co.  v.  Loeb,  7  Robt.  (N.  Y.) 
418;  N  Dak.  Rev.  Codes  (1895),  §  5065; 
Farrelly  v.  Cincinnati,  2  Disney  (Ohio) 
516;  Okla.  Stat.  (1893),  g  3442;  Rose- 
burg  V.  Abraham,  8  Oregon  509;  Mech- 
ling  V.  Klttanning  Bridge  Co.,  r  Grant 
Cas.  (Pa.)  416;  Clark  v.  Peckham,  9  R. 
1.455;  Hellams  v.  Switzer,  24  S.  Car. 
39;  S.  Dak.  Comp.  Laws  (1887),  §  4690; 
Hall  V.  Kitson,  3  Pin.  (Wis.)  296;  4 
Chand.  (Wis.)  20;  Carpenter  v.  Mann, 
17  Wis.  155;  Greene  v.  Nunnemacher, 
36  Wis.  50;  Clark  v.  Chicago,  etc.,  R. 
Co.,  70  Wis.  593.  And  the  omission  of 
such  averment  is  not  cured  by  verdict. 
Platte,  etc.,  Ditch  Co.  v.  Anderson,  8 
Colo.  131.  See,  however.  Hall  v.  Kit- 
son,  3  Pin.  (Wis.)  296,  4  Chand.  (Wis.) 
20,  in  which  case  it  was  held  that  if  the 
declaration  fails  to  set  out  the  special 
injury  of  plaintiff,  but  alleges  in  gen- 
eral terms  that  he  was  damnified,  the 
want  of  such  averment  is  cured  by 
verdict. 

In  an  action  by  a  private  person  for 
damages  caused  by  a  public  nuisance, 
an  allegation  that  defendant  did  certain 
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Form  No.  14573. 

(Precedent  in  Murray  v.  McShane,  52  Md.  218. )• 

[{Commendng  as  in  Form  No.  694.1)^  for  that  the  said  defendants, 
at  the  time  of  happening  of  the  grievance  hereinafter  complained 
of,  and  for  a  long  time  previously  thereto,  were  possessed  of  certain 
fixed  property,  situate  in  the  City  of  Baltimore  aforesaid,  to  wit:  a 
messuage  fronting  on  a  public  street  in  the  said  city,  generally  known 
as  "■  Hillen  street,"  therein;  and  being  so  possessed  thereof,  they 
suffered  and  permitted  the  front  wall  thereof,  bordering  on  and 
adjoining  the  said  street,  to  become  and  be  greatly  dilapidated  and 
out  of  repair,  so  that  the  same  became  and  was  a  source  of  peril  to 
all  persons  lawfully  passing  upon  and  using  the  said  street,  for  a 
long  time  before  the  date  aforesaid,  as  well  as  then;  and  afterwards, 
to  wit,  on  the  18th  day  of  March,  a.  d.  i87<?,  the  plaintiff  was  greatly 
injured  and  hurt,  by  reason  of  the  falling  of  a  brick  out  of  the  said 
wall  and  upon  his  head,  he  being  then  and  there  temporarily,  and  for 
a  necessary  purpose  of  bodily  convenience  seated  within  the  doorway 
of  the  said  house,  and  upon  the  sill  of  said  door,  the  said  sill  consti- 
tuting a  step  leading  into  said  house  from  the  aforesaid  public  high- 
way, with  his  head  projecting  beyond  the  line  of  the  wall  of  the 
aforesaid  house,  in  the  position  which  might  and  could  have  been 
occupied  by  that  of  a  passer-by,  and  upon  the  said  street,  lawfully 
using  the  same  for  purposes  of  travel,  and  not  having  remained  in 
the  said  posture  an  unreasonable  time,  nor  in  any  wise  molested  or 
interfered  with  the  inhabitants  of  the  said  house,  nor  been  directed 
or  warned  to  depart  therefrom.  Whereby,  to  wit:  by  reason  of  the 
falling  of  the  said  brick  upon  his  head,  the  plaintiff  has  been  perma- 
nently injured,  and  rendered  unfit  to  earn  his  livelihood  by  labor,  and 

acts  "  which  so  stopped  the  way  that  —  Plaintiff  may  pray  for  damages  and 
his  corn  in  the  close  was  corrupted  and  for  an  abatement  of  the  nuisance, 
spoiled,"  is  a  sufficient  allegation  of  Grandona  z'.  Loodal,  70  Cal.  161;  Drink- 
special  damages.  Maynell  z/.  Saltmarsh,  water  z/.  Sauble,  46  Kan.  170;  Hutchins 
I  Keb.  847.  And  an  averment  that  v.  Smith,  63  Barb.  (N.  Y.)  251. 
plaintiffs  were  interrupted  in  the  full  Negativing  Other  Sources  of  Injury. 
and  free  use  of  the  waters  of  the  Hud-  —  It  is  not  necessary  for  plaintiff,  by  di- 
son  river,  in  the  slips  between  their  rect  averment,  to  negative  the  supposi- 
piers  or  wharves,  and  thereby  deprived  tion  that  the  injury  was  occasioned  by 
of  emolument  which  otherwise  they  other  causes  than  those  constituting 
would  have  derived  from  their  fran-  the  foundation  of  the  suit.  Ft.  Worth 
chise,  is  sufficient  to  enable  them  to  v.  Crawford,  74  Tex.  404. 
maintain  a  private  action  against  the  Precedents.  —  For  other  forms  see  the 
defendants.  Hudson  River  R.  Co.  v.  following  cases,  to  wit:  Harman  v.  St. 
Loeb,  7  Robt.  (N.  Y.)  418.  But  it  is  Louis,  137  Mo.  494;  Parrot  v.  Cincin- 
not  a  sufficient  allegation  of  special  nati,  etc.,  R.  Co.,  3  Ohio  St.  331;  Comes 
damage  to  aver  that  by  reason  of  the  v.  Harris,  How.  App.  Cas.  (N.  Y.)  595; 
nuisance  the  tenant  of  plaintiff's  mes-  Hart  v.  Evans,  8  Pa.  St.  13;  Good  v. 
suage  refused  to  pay  his  accustomed  Mylin,  8  Pa.  St.  51. 
rent,  for  the  tenant  is  liable  to  pay  the  1.  In  the  lower  court  a  demurrer  to 
rent  so  long  as  he  occupies,  and  can  this  form  was  sustained,  but  this  judg- 
claim  no  reduction  on  account  of  un-  ment  was  reversed  by  the  supreme 
lawful  obstruction  caused  by  a  third  court  and  a  new  trial  ordered, 
party.  Baker  v.  Boston,  12  Pick.  See,  generally,  supra,  note  2,  p.  265. 
■<Mass.)  184.  2.  The  matter  to  be  supplied  within 
Prayer  for  Abatement  and  Damages.  [  J  will  not  be  found  in  the  reported  case. 
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has  been  put  to  great  expense  in  and  about  endeavoring  to  be  cured 
of  his  said  injuries,  and  was  for  a  long  space  of  time  hindered  and 
prevented  from  attending  to  his  lawful  affairs,  and  suffered  great  pain 
of  body  and  anxiety  of  mind.  And  the  said  plaintiff  expressly  avers, 
that  his  said  injury  was  caused  solely  by  the  dilapidated  and  ruinous 
state  of  the  wall  aforesaid,  so  as  aforesaid  allowed  and  permitted  by 
the  said  defendants,  improperly  and  contrary  to  their  duty  in  the 
premises,  and  by  reason  of  no  other  matter  or  thing  whatsoever,  and 
especially  by  reason  of  no  fault  or  negligence  on  his,  the  said  plain- 
tiff's part,  thereunto  contributing;  and  the  plaintiff  claims  $i6>,W0. 
[(^Signature  as  in  Form  No.  GO^Lyy" 

b.  Embankment  in  Street,  Causing  Water  to  Overflow  Plaintiff's 

Premises. 

Form  No.  14574. 

(Precedent  in  Maguire  v.  Cartersville,  76  Ga.  84.)' 

[(Commencing  as  in  Form  No.  5913)^  for  that,  heretofore,  to-wit, 
on  the  ^rsi  day  of  January,  iS75,  and  also  on  the  Jirs^  day  of  January, 
i876,  and  on  the  ^rst  day  oi  January,  i877,  and  on  the  ^rst  day  of 
January,  iS78,  he  was  lawfully  seized  and  possessed  of  the  following 
described  real  property,  within  the  corporate  limits  of  said  city  of 
Cartersville,  to-wit,  {describing  //),  upon  which  your  petitioner  had  his 
residence,  garden,  well  and  other  buildings,  and  from  that  time 
hitherto  has  lived  with  his  family,  and  also  had  thereon  two  other 
houses  occupied  by  his  tenants,  which  he  was  accustomed  to  rent,  and 
which  were  of  great  use  and  value  to  him  or  rent;  and  the  said  the 
Mayor  and  Aldermen  of  the  city  of  Cartersville,  afterwards,  to-wit,  on 
the  day  and  year  aforesaid,  at,  to-wit,  in  the  county  aforesaid,  con- 
structed, cut,  kept  up  and  maintained  a  certain  ditch  upon  and  along 
said  Church  Street  and  to  said  Tennessee  Street,  and  a  certain  other 
ditch  along  said  Tennessee  Street  to  said  Church  Street,  and  in  the 
digging  and  excavation  of  said  ditches,  threw  up  and  maintained 
and  kept  up  embankments  along  the  center  of  said  streets,  both  said 
Tennessee  Street  and  the  said  Chicrch  Street,  and  constructed,  kept  up 
and  maintained  upon  and  over  said  ditches  and  upon  said  streets  and 
adjacent  to  and  adjoining  said  lands  of  your  petitioner,  several  culverts, 
underdrains,  bridges  and  embankments,  and  built  and  constructed 
and  kept  up  and  maintained  divers  other  works,  by  reason  whereof, 
the  waters  falling  upon  your  petitioner's  said  lot,  were  prevented  from 
flowing  off  your  petitioner's  said  land,  as  they  were  wont  by  nature  to 
flow,  and  the  waters  falling  upon  the  neighborhood  and  adjacent 
lands,  were  flown  back  and  upon  your  petitioner's  land,  and  dammed 
up  and  kept  your  petitioner's  land  overflowed,  and  injured,  polluted 
and  made  unwholesome  your  petitioner's  well  and  prevented  your 

1.  The  matter  to  be  supplied  within  proved  at  the  trial,  to  entitle  plaintiff 
[  ]  will  not  be  found  in  the  reported  to  damages  for  the  alleged  injury  to 
case.  his  premises  by  the  creation  and  main- 

2.  The  court  said  that  the  statements  tenance  of  the  nuisance  complained  of. 
ia   this   declaration    were   sufficient,  if  See,  generally,  jw/ra,  note  2,  p.  265. 
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petitioner  from  cultivating  his  said  garden  and  lands,  and  using  the 
water  of  said  well  and  renting  out  his  houses  aforesaid,  and  made 
your  petitioner  and  his  family  sick,  whereby  he  was  forced  to  lay  out 
and  expend  divers  large  sums  of  money,  and  other  wrongs  and 
injuries  then  and  there  did,  to  the  damage  of  your  petitioner  one 
thousand  dollars  aforesaid. 

[Wherefore  petitioner  prays  {concluding  as  in  Form  No.  591S).\^ 

c.  Fence  Over  Six  Feet  High. 

Form  No.  14575. 

(Precedent  in  Rideout  v.  Knox,  148  Mass.  369.)' 

[(ZiV/<?  of  court  and  cause  as  in  Form  No.  694^.^]^ 

And  the  plaintiff  says  that  he  is  the  owner  and  occupant  of  a  lot  of 
land  situate  upon  Johnson  Street,  in  the  city  of  Lynn,  in  said  county, 
upon  which  stands  his  residence,  numbered  eight  in  the  numbering  of 
the  buildings  on  said  Johnson  Street,  and  bounded  southeasterly  by  a 
lot  of  land  on  ssixd  Johnson  Street  owned  by  the  defendants,  upon 
which  the  house  occupied  by  the  defendants  as  a  dwelling  now  stands. 
And  the  plaintiff  says  that  the  defendants  have  maliciously  erected 
and  maliciously  maintain  on  their  said  lot  of  land,  for  the  purpose  of 
annoying  the  plaintiff,  a  fence,  or  other  structure  in  the  nature  of  a 
fence,  from  near  the  front  of  said  lot  on  Johnson  Street,  along  the 
line  or  near  the  line  which  divides  the  lot  of  land  of  the  plaintiff  from 
that  of  the  defendants;  that  said  fence  or  structure  unnecessarily 
exceeds  the  height  of  six  feet,  and  injures  the  plaintiff  in  the  comfort 
and  enjoyment  of  his  said  estate.  Wherefore,  an  action  hath  accrued 
to  the  plaintiff  to  recover  of  the  defendants  the  damage  sustained 
thereby,  according  to  the  provisions  of  chapter  348  of  the  statutes  of 
the  year  1887. 

[(^Signature  as  in  Form  No.  694^.^Y 

d.  Noxious  Trade. 

(1)  Candle  Factory. 

Form  No.  14576. 
(3  Chit.  PI.  (Philadelphia,  1818),  p.  429.)* 

(Commencing  as  in  Form  No.  693^.)  For  that  whereas  the  said  Johrt 
Doe  before  and  at  the  time  of  the  committing  of  the  grievances  by 
the  said  Richard  Roe  as  hereinafter  mentioned,  was  and  from  thence 
hitherto  hath  been,  and  still  is  possessed  of  a  certain  messuage  or 
dwelling-house,  together  with  the  appurtenances  thereto  belonging, 
situate  and  being  in  the  parish  of  St.  Mary'-le-Bow,  in  the  county  of 
Middlesex^  aforesaid,  and  the  said  messuage  or  dwelling-house,  etc^, 

1.  The  matter  enclosed  by  and  to  be     plaintiffs  was  reversed  for  errors  occur- 
supplied  within  [  ]  will  not  be  found     ring  at  the  trial. 

in  the  reported  case.  See,  generally,  supra,  note  2,  p.  265, 

2.  No  objection  was  made  to  the  form         8.  See,   generally,  supra,   note  2,  p. 
of  this  declaration,  but  judgment  for     265. 
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he  the  said  yo^n  Doe,  with  his  family,  at  the  times  hereinafter  men- 
tioned, occupied  and  inhabited,  and  still  doth  occupy  and  inhabit,  to 
wit,  at,  etc.  And  whereas  also  the  said  Richard  Roe  before  and  at  the 
time  of  the  committing  of  the  grievances  hereinafter  next  mentioned, 
was  and  from  thence  hitherto  hath  been  and  still  is  possessed  of  a 
certain  piece  or  parcel  of  ground  contiguous  and  near  to  the  said  mes- 
suage or  dwelling-house,  etc.,  of  the  said  John  Doe,  to  wit,  at,  etc., 
aforesaid.  Nevertheless  the  said  Richard  Roe  contriving  and  intending 
to  injure,  prejudice,  and  aggrieve  the  said  y^^«  Z>^^  and  to  incommode 
and  annoy  him  and  his  family  in  the  possession,  occupation,  and  enjoy- 
ment of  his  said  messuage  or  dwelling-house,  etc.,  heretofore,  to  wit, 
on  they^rj/day  oi  May,  1799,  and  on  divers  other  days  and  times, 
wrongfully  and  injuriously  erected  and  built  a  certain  building  or 
house  on  the  said  piece  or  parcel  of  ground  of  the  said  Richard  Roe^ 
so  being  contiguous  and  near  to  the  said  messuage  or  dwelling-house, 
etc.,  of  the  said  John  Doe  as  aforesaid,  and  wrongfully  and  injuriously 
kept  and  continued,  and  caused  to  be  kept  and  continued,  the  same 
building  or  house  so  erected  and  made,  for  a  long  space  of  time,  to 
wit,  hitherto;  and  on  the  several  days  and  times  aforesaid,  to  wit,  at, 
etc.,  aforesaid,  wrongfully  and  injuriously  exercised  and  carried  on  in 
the  said  house  or  building  the  trade  or  business  of  a  candle-maker  or 
manufacturer  of  candles,  and  made,  and  caused  and  procured  to  be 
made  and  manufactured,  divers  large  quantities  of  candles  therein; 
by  reason  of  which  several  premises  divers  noisome,  noxious,  and 
offensive  vapors,  fumes,  smokes,  smells,  and  stenches,  on  the  several 
•days  and  times  aforesaid,  rose,  issued,  and  proceeded  from  the  said 
house  or  building,  etc.,  and  entered  into  and  spread  and  diffused 
themselves  over  and  upon,  into  and  through  the  said  messuage  or 
dwelling-house,  etc.,  and  the  air  over,  through,  and  about  the  same, 
was  thereby  greatly  filled  and  impregnated  with  the  said  noisome, 
noxious,  and  offensive  vapors,  fumes,  smokes,  smells,  and  stenches, 
and  was  rendered,  on  the  said  several  days  and  times  aforesaid, 
and  became  and  was,  and  still  is  corrupted,  offensive,  unwholesome, 
unhealthy,  and  uncomfortable,  and  the  said  John  Doe  hath  thereby 
been  and  still  is  greatly  annoyed  and  incommoded  in  the  use,  posses- 
sion, occupation,  and  enjoyment  of  his  said  messuage  or  dwelling- 
house,  etc.,  and  hath  been,  and  is,  by  means  of  the  committing  of  the 
grievances  aforesaid  by  the  said  Richard  Roe  as  aforesaid,  otherwise 
greatly  injured  and  damnified,  to  wit,  at,  etc.,  aforesaid.  To  the 
damage  (^concluding  as  in  Form  No.  693Jf..') 

(2)  Slaughter-house. 

Form  No.  14577." 

{Commencing  as  in  Form  No.  5926)  that  at  the  times  hereinafter 
mentioned  the  plaintiff  was  the  owner  and  was  possessed  of  the  house 
and  lot  No.  Ji.9  in  Main  street,  in  the  village  of  Northport,  in  said 
county  of  Suffolk,  and  with  his  family  inhabited  said  house  and  lot. 
That  the  defendant  was  then  possessed  of  certain  premises  in  the 

1.  See,  generally,  supra,  note  2,  p.  265. 
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immediate  vicinity  of  those  of  the  plaintiff,  and  that  the  defendant, 
in  the  month  of  May,  igOO,  on  his  said  premises,  erected  a  slaughter- 
house and  cattle-pen,  and  thereafter  kept  and  slaughtered  therein 
large  numbers  of  cattle,  thereby  causing  noxious  and  offensive  smells 
and  loud  and  offensive  noises,  and  corrupting  and  tainting  the  atmos- 
phere so  that  the  dwelling-house  and  premises  of  the  plaintiff  were 
thereby  rendered  unfit  for  habitation,  to  the  nuisance  of  said  dwell- 
ing-house and  premises  of  said  plaintiff,  and  to  his  damage  ^ve 
ihoiisand  dollars. 

Wherefore  said  plaintiff  demands  {concluding  as  in  Form  No.  5926). 

e.  Obstruction  in  Highway. 

(1)  Fence. 

Form  No.  14578. 
(Precedent  in  Smith  v.  Smith,  34  Kan.  293.)' 

[(ZiV/^  of  court  and  cause  as  in  Form  No.  3917.)]^ 

Plaintiff,  for  a  cause  of  action  against  defendant,  says  that  he 
resides  upon,  is  in  possession,  cultivates  and  is  the  owner  of  the  fol- 
lowing lands  and  tenements  in  Linn  county,  Kansas,  to  wit:  The  west 
half  of  the  northeast  quarter  of  section  14  and  the  west  half  of  the 
southeast  quarter  of  section  11,  all  in  township  2£,  range  23;  that  he 
occupies  and  cultivates  said  land  as  a  farm,  and  it  is  the  homestead 
of  himself  and  family;  that  he  has. so  occupied  and  «wned  said  land 
for  a  number  of  years  last  past;  that  running  through  said  land  east 
and  west  is  a  public  highway,  which  public  highway  commences  two  or 
t/iree  miles  west  of  said  land  and  runs  in  an  easterly  direction  through 
other  lands  west  of  said  land  and  enters  said  land  about  t/iirtj  rods 
south  of  the  northwest  corner  of  the  northwest  quarter  of  said  north- 
east quarter  of  section  i^,  ^'^d  thence  runs  east  nearly  parallel  with 
the  north  line  of  said  section,  through  said  west  half  of  the  north- 
east quarter  of  section  I4,  and  then  in  the  same  direction  east  through 
the  east  half  of  said  northeast  quarter  of  section  1^,  and  through,  in 
the  same  direction,  the  northwest  quarter  of  section  13  in  said  town- 
ship and  range,  and  thence  in  an  easterly  direction  to  Mound  City,  in 
Linn  county,  Kansas. 

Plaintiff  further  says  that  said  highway  has  been  used  by  the  public 
and  by  defendant  in  passing  and  repassing  thereon,  as  a  public  high- 
way continuously  from  \2>59  until  it  was  obstructed  m  March,  1S8I,  by 
said  defendant  as  hereinafter  more  fully  set  forth;  that  in  i859  a  road 
was  viewed  by  the  supervisors  of  Mound  City  township  in  said  county, 
across  said  lands,  near  to  and  over  the  same  road,  which  survey  was 
duly  recorded  in  the  township  records  of  said  township,  and  that  ever 
since  said  survey  said  road   has  been  used  by  the  people  of  Linn 

1.  It  was  held  in  this  case  that  a  de-  fact  as  claimed  by  him,  he  had  his 
raurrer  to   the    petition   was   properly     right  of  action. 

overruled;  that  the  injury  alleged  was        See,  generally,  supra,  note  2,  p.  265. 

special  and  peculiar  to  plaintiff;   and        2.  The  matter  to  be  supplied  within 

that   if   a  public   highway  existed   in     []  will  not  be  found  in  the  reported  case. 

13  E.  of  F.  P.  —  18.  273  Volume  13. 


14578.  NUISANCES.  14578. 

county,  Kansas,  as  a  pub7ic  highway,  with  the  consent  and  assent  of 
defendant;  that  defendant  has  resided  upon  a  farm  of  which  the  said 
east  half  of  the  northeast  quarter,  section  IJf,  is  a  part,  the  other  part 
being  the  east  half  of  the  southeast  quarter,  section  ii,  township  22, 
range  23,  ever  since  said  survey  was  made,  and  has  recognized  and 
used  said  road  as  a  public  highway  ever  since;  that  he  has  built  a 
fence  on  both  sides  of  said  road  where  the  same  crosses  the  said  east 
half  of  the  northeast  quarter  of  said  section  IJf.,  and  has,  as  overseer  of 
the  public  highways  in  the  road  district  in  which  said  road  is  located, 
repaired  said  road,  built  culverts  and  bridges  thereon,  and  kept  the 
same  in  repair  as  a  public  highway. 

Plaintiff  further  says  that  he  has  used  said  road  as  a  public  high- 
way in  passing  to  and  from  Mound  City,  the  county  seat  of  said 
county,  the  trading-point,  milling-place  and  post  office  of  plaintiff, 
from  his  said  farm  continuously  for  the  last  ^^  years;  that  during 
that  time  he  has  used  no  other  road  than  the  said  road  across  the 
defendant's  said  land  in  going  to  and  returning  from  Mound  City  irom. 
his  said  farm;  that  across  his  own  land  he  has  built  fences  on  each 
side  of  said  road,  and  has  built  his  dwelling-house,  stables,  out- 
houses, pens  and  fields 'with  reference  to  said  road,  and  adjacent  and 
handy  to  the  same;  that  in  going  to  the  railroad  station  he  has  passed 
over  said  road  continuously,  and  he  has  no  other  eastern  outlet  from 
his  house  and  farm  than  over  said  road. 

Plaintiff  further  says  that  said  defendant  has  built  his  houses,  out- 
houses, planted  his  orchard,  constructed  his  fields  on  his  farm  — 
being  the  said  E.  1-2  of  S.  E.  1-4,  section  11,  and  the  E.  1-2  of  N.  E. 
1-4  of  said  section  IJf.,  town  22,  range  ^5  —  adjacent  to  and  convenient 
to  said  road. 

Plaintiff  further  says  that  on  or  about  the  20th  day  of  March,  1S8I, 
said  defendant  did  willfully  obstruct  said  road  by  placing  posts 
firmly  in  the  ground  on  said  road,  and  attaching  three  strands  of 
barbed  wire  firmly  to  said  posts  across  said  road,  and  by  placing 
brush  and  timbers  in  said  road;  that  said  obstructions  are  and  were 
placed  on  and  across  said  road  by  defendant  on  the  said  day,  and  at 
the  point  on  said  road  where  it  enters  upon  the  said  east  half  of  the 
northeast  quarter  of  said  section  14-,  and  like  obstructions  where 
said  road  crosses  the  east  line  of  said  land;  that  defendant  has  been 
frequently  requested  by  plaintiff,  and  others  who  use  said  road,  to 
remove  said  obstructions,  but  that  he  refuses  to  remove  the  same,  or 
any  part  thereof,  and  still  maintains  the  same,  and  has  kept  the  same 
in  and  across  said  road  since  the  20th  day  of  March,  x'iSl;  and  that 
by  reason  thereof  plaintiff  has  been  wholly  deprived  of  the  use  of 
said  road  since  said  date,  to  his  damage  in  the  sum  oi  five  hundred^ 
dollars;  that  he  has  been  compelled  to  go  three  miles  around  because 
of  said  obstructions  in  going  to  and  returning  from  Mound  City,  and 
in  going  to  and  returning  from  the  railroad  station,  and  that  his 
family  and  each  member  thereof,  has  been  compelled  to  go  a  like 
distance  in  making  the  same  travel;  and  that  said  obstructions 
greatly  inconvenience  and  damage  plaintiff  in  the  use  and  enjoyment 
of  his  said  farm  and  homestead  to  his  damage  as  aforesaid. 

Wherefore,  plaintiff  demands  judgment  against  defendant  for  the 
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sum  of  Jive  hundred  dollars;  that  said  highway  be  adjudged  a  legal 
highway,  and  that  the  same  may  be  opened  to  the  public  for  public 
travel,  for  other  relief,  and  costs. 

[(^Signature  and  verification  as  in  Fortn  No.  55i7.)]^ 

(2)  Railroad  Tracks. 

Form  No.  14579. 
(Precedent  in  Ft.  Scott,  etc.,  R.  Co.  v.  Fox,  42  Kan.  490.)' 

[(^Tiile  of  court  and  cause  as  in  Form  No.  5911  ^Y 

Comes  now  the  plaintiff,  and  for  his  amended  petition  herein  says, 
that  the  defendant,  the  St.  Louis.,  Fort  Scott  6-*  Wichita  Railroad  Com- 
pany, is,  and  at  all  times  herein  mentioned  was,  a  railway  corporation 
duly  and  regularly  incorporated  under  and  by  virtue  of  the  laws  of 
the  state  of  Kansas.,  for  the  purpose  of  operating  a  locomotive  steam 
railroad  within  said  state;  that  the  defendant,  the  Fort  Scott,  Wichita 
dr'  Western  Railway  Company,  is,  and  at  all  times  herein  mentioned 
was,  a  railway  corporation  duly  and  regularly  incorporated  under  and 
by  virtue  of  the  laws  of  the  state  of  Kansas,  for  the  purpose  of  oper- 
ating  a  standard-gauge,  steam  locomotive  railway  within  said  state; 
that  the  plaintiff  is  now,  and  for  the  past  five  years  has  been  con- 
tinuously, the  owner  of  and  in  possession  of  the  following-described 
real-estate  property,  to  wit:  Lots  12,  IJf.,  16,  18,  20,  22,  and  2J^,  in 
block  1,  in  Blake's  addition  to  the  city  of  Neivton,  Harvey  county,  as 
shown  by  the  recorded  plat  thereof;  that  immediately  to  the  west  of 
the  plaintiff's  said  property,  and  along  the  west  end  of  said  property, 
and  adjoining  thereto,  there  was  for  many  years  prior  to  about  the 
21th  day  of  July,  1886,  a  street,  avenue  and  public  thoroughfare  of 
the  said  city  of  Newton,  known  and  designated  as  Kansas  avenue, 
running  north  and  south;  that  said  Kansas a.venue  had  for  many  years 
prior  to  said  27th  day  of  July,  1&86,  been  dedicated  and  set  apart  to 
the  use  of  the  public,  and  to  the  especial  use  of  the  adjoining  lot- 
owners,  as  a  public  street  and  highway,  and  had  been  established  as 
a  public  highway  prior  to  said  date,  and  had  been  used  as  a  public 
highway  continuously  and  constantly  for  more  tha.n  fi/teen  years  prior 
to  said  27th  day  oi  July,  \886;  that  the  said  avenue  was  the  only  way 
by  which  the  said  plaintiff  could  have  ingress  and  egress  to  and  from  his 
said  premises  from  the  west  end  thereof;  that  on  or  about  the  said 
27th  day  oi  July,  1Z86,  the  said  defendant,  the  St.  Louis,  Fort  Scott  &* 
Wichita  Railroad  Company,  obstructed  the  said  avenue  in  front  of  the 
plaintiff's  said  premises,  by  digging  ditches  and  trenches,  and  laying 
down  and  building  its  main  line  and  side-tracks  therein,  which  con- 
sist of  iron  rails  and  cross-ties  placed  and  constructed  along  said  ave- 
nue, forming  what  is  known  as  a  standard-gauge  locomotive  steam 
railroad  track;  that  said  defendant,  \heSt.  Louis,  Fort  Scott  ^  Wichita 
Railroad  Company,  at  the  time  of  obstructing  said  street  as  aforesaid 

1.  The  matter  to  be  supplied  within  judgment  was  affirmed  by  the  supreme 
[]  will  not  be  found  in  the  reported  case,     court,   which    held    that  it   sufficiently 

2.  In  the  court  below,  a  demurrer  to     stated  a  cause  of  action. 

this  petition  was  overruled,  and    this         See,  generally,  supra,  note  2,  p.  265. 
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lowered  the  established  grade  of  said  avenue  by  its  trenches  and 
ditches  from  three  to  five  feet,  and  on  said  July  27,  i886,  so  con- 
structed its  tracks  in  front  of  the  plaintiff's  premises  on  said  avenue, 
and  so  obstructed  said  avenue  in  the  manner  aforesaid,  as  to  wholly 
impair  and  destroy  said  avenue  and  render  it  wholly  useless  as  a  pub- 
lic highway;  and  by  such  obstruction  the  plaintiff  has  been  deprived 
of  all  means  of  ingress  and  egress  to  and  from  his  said  premises  from 
the  west  end  thereof;  that  the  obstruction  of  said  street  and  avenue 
as  aforesaid  was  necessary  for  the  proper  and  skillful  construction  of 
said  railroad,  and  said  railroad  was  at  the  time  and  in  the  manner 
aforesaid  skillfully  and  properly  constructed;  that  the  defendant,  the 
Si.  Louis,  Fort  Scott  6^  Wichita  Railroad  Company,  at  the  time  afore- 
said appropriated  said  street  and  avenue  in  front  of  the  plaintiff's 
premises  for  the  use  of  its  said  railroad  by  virtue  of  its  right  of  emi- 
nent domain,  but  without  any  condemnation  proceedings  therefor; 
that  after  appropriating  said  avenue  as  aforesaid,  said  defendant,  the 
St.  Louis,  Fort  Scott  &'  Wichita  Railroad  Company,  continued  to 
occupy  the  same  with  its  tracks,  and  continued  to  operate  its  road 
upon  and  along  said  avenue  in  front  of  the  plaintiff's  premises  by 
running  its  cars,  engines  and  trains  thereon,  until  about  the  15th  day 
of  November,  iS86;  that  on  or  about  the  15th  day  of  November,  i886, 
a  receiver  was  appointed  over  the  railroad  so  owned  and  operated  by 
the  said  St.  Louis,  Fort  Scott  &"  Wichita  Railroad  Company  by  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Kansas,  in  an  action 
then  pending  in  the  said  circuit  court  for  the  foreclosure  of  first-mort- 
gage bonds  of  said  railroad,  wherein  the  Union  Trust  Co7tipa?iy  of  the 
state  of  New  York  was  plaintiff,  and  the  St.  Louis,  Fort  Scott  &> 
Wichita  Railroad  Company  was  defendant;  that  under  and  by  virtue 
of  an  order  of  sale  of  said  circuit  court  in  said  action,  said  railroad 
with  all  its  property  was  sold  on  the  23d  day  of  May,  i857;  that  on  or 
about  the  1st  day  of  July,  iS87,  the  defendant,  the  Fort  Scott,  Wichita 
cr*  Western  Railway  Company,  purchased  and  acquired  the  said  rail- 
road formerly  known  as  the  St.  Louis,  Fort  Scott  &=  Wichita  Railroad 
Company,  and  on  or  about  the  1st  day  of  July,  iS87,  took  possession 
of  said  railroad,  and  of  the  tracks  in  the  said  avenue  in  front  of  the 
plaintiff's  premises  above  described,  and  has  ever  since  so  taking 
possession  of  said  railroad  continued  to  operate  and  still  continues  to 
operate  the  same  upon  and  along  said  Kansas  avenue  in  front  of  the 
plaintiff's  said  premises;  that  said  railroad  tracks  have,  since  they  were 
first  constructed  upon  and  along  said  A'(2«j-d;x  avenue,  remained  in  the 
same  condition  and  position  in  which  they  were  first  constructed,  and 
are  now  in  the  same  condition;  that  the  defendant,  the  Fort  Scott, 
Wichita  &•  Western  Railway  Cotnpany,  has  permanently  appropriated 
said  Kansas  avenue  along  and  in  front  of  said  plaintiff's  premises,  to  its 
own  use,  for  the  purpose  of  operating  said  railroad;  that  by  the  perma- 
nent appropriation  of  the  said  Kansas  avenue  as  aforesaid,  the  plaintiff 
has  been  permanently  deprived  of  all  means  of  ingress  and  egress  to  and 
from  his  said  premises  from  the  west  end  thereof;  and  by  said  appro- 
priation said  Kansas  avenue  has  been  entirely  destroyed  as  a  public 
highway;  that  the  defendant,  the  Fort  Scott,  Wichita  &=  Western  Rail- 
way Co?npany,  has  never  condemned  the  plaintiff's  right  in  said  avenue, 
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nor  has  any  proceeding  been  had  for  the  condemnation  of  the  same; 
that  on  the  sale  made  by  order  of  the  United  States  court  as  aforesaid, 
there  were  only  sufficient  proceeds  realized  for  the  payment  of  the 
first-mortgage  bonds  of  the  said  railroad,  leaving  numerous  other 
mortgage  bondholders,  judgment  creditors  and  claimants  wholly 
unpaid;  that  the  plaintiff  has  never  been  paid  or  received  any  com- 
pensation whatever  on  account  of  his  damages,  by  reason  of  the 
appropriation  of  said  avenue  as  aforesaid;  that  the  defendant,  the  St. 
Louis,  Fort  Scott  &"  IVtchita  Railroad  Company,  is  wholly  insolvent, 
and  has  ceased  to  do  business;  and  that  by  reason  of  the  permanent 
appropriation  of  the  said  avenue  as  aforesaid,  the  plaintiff  has  been 
damaged  in  the  sum  of  ^fiOO. 

Wherefore,  the  plaintiff  prays  judgment  against  the  said  defendants 
and  each  of. them  for  the  said  sum  oi%S,000,  with  interest  thereon  at 
the  rate  of  seven  per  cent,  per  annum  from  the  21th  day  oi  July,  iS86, 
and  for  the  costs  of  this  action,  and  for  such  other  and  further  relief 
as  in  equity  and  in  justice  the  plaintiff  is  entitled  to. 

[(^Signature  and  verificatio?i  as  in  Form  No.  5917.y\^ 

f.  Obstpuetion  in  Running-  Water,  Causing  Back-water  on 
PlaintifTs  Premises. 

Form  No.  145  8o. 

(Precedent  in  Scheible  v.  Law,  65  Ind.  333.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  5915.yy- 

The  plaintiff,  Joel  Law,  complains  oi  Jacob  M.  Scheible  and  George 
C.  Scheible,   and  says  that  the  plaintiff,  Joel  Law,  is  now,  and  has 

been  for  many  years  last  past,  to  wit,  since  the day  of , 

iSBl,  seized  in  fee  of  the  following  described  real  estate,  to  wit:  The 
north  half  of  the  north-east  quarter  of  section  thirty-two  (32),  in 
township  twelve  (12),  range  six  (6)  east,  and  that  the  defendants  are, 
and  have  been  since  the  20th  day  of  April,  xS70,  seized  in  fee  of  the 
following  real  estate,  to  wit:  Part  of  the  east  half  of  the  north-west 
quarter  of  section  thirty-two  (32),  in  said  town  and  range  aforesaid; 
that  all  of  said  real  estate  is  situated  in  Shelby  county,  in  the  State  of 
Indiana;  that  BlueRiver  meanders  through  said  lands  of  said  defend- 
ants, and  in  part  forms  the  dividing  line  between  the  lands  of  defend- 
ants and  the  lands  of  plaintiff;  that,  in  the  year  i836,  one  Samuel 
Heistand  built  a  mill  on,  and  a  mill-dam  across,  said  river,  on  the 
lands  now  owned  by  said  defendants,  at  the  head  of  the  race,  six 
hundred  feet  above  and  north  of  the  mill ;  that  said  dam,  since  said 

time  until  the day  of ,  \W8,  was  kept  up  and  maintained 

at  a  height  of  not  exceed ing/^«r  feet  ten  inches;  that  on  the 

day  of ,  \868,  one  Joseph  F.  Fisher,  the  immediate  grantor  of 

said  defendants,  unlawfully  raised  said  dam  to  the  height  of  six  feet 
aforesaid,  and,  on  the  25th  day  oi  June,  iZ71,  said  defendants  unlaw- 

1.  The  matter  to  be  supplied  within  plusage,  but  it  also  contained  allega- 
[]will  not  be  found  in  the  reported  case,     tions  showing  a  cause  of  action  and  the 

2.  In  considering  this  complaint,  the     surplusage  did  not  vitiate  it. 

court  said  that  it  contained  much  sur-        See,  generally,  sttpra,  note  2,  p.  265. 
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fully  built  and  constructed  said  dam  to  the  height  of  eight  feet  ten 
inches,  and  from  that  time  until  the  present  said  defendants  have 
maintained  and  still  maintain  said  dam  at  said  last  named  height,  to 
the  great  injury  of  the  plaintiff  and  others  having  a  common  interest 
with  him  in  the  subject  of  this  action,  in  this,  to  wit:  It  has  [caused] 
and  will  cause  large  portions  of  plaintiff's  lands,  and  lands  adjacent 
thereto,  to  be  overflown  with  water  at  all  seasons  of  the  year;  and  in 
time  of  freshets  it  has  [caused]  and  will  cause  to  plaintiff  and  others 
irreparable  damage,  by  washing  awayi  soil,  crops  and  improvements 
on  land;  that  said  defendants,  in  reconstructing  and  raising  said  dam 
as  aforesaid,  so  built  and  constructed  the  abutments,  levees  and 
attachments  thereto,  as  to  contract  and  narrow  the  channel  of  said 
river,  thereby  impeding  the  flow  of  water  at  that  point  much  more 
than  it  would  have  been  impeded  by  a  mere  increase  in  the  height  of 
said  dam;  that,  by  reason  aforesaid,  plaintiff,  during  the  years  of 
i870,  "HI  and  '12,  has,  by  the  loss  of  crops  and  otherwise,  sustained 
great  damage,  viz.,  in  the  sum  of  one  thousand  dollars.  Wherefore 
^concluding  as  in  Form  No.  5915)?^ 

Form  No,  i  4  5  8  i . 

(Precedent  in  Hardesty  v.  Ball,  43  Kan.  151.)* 

\(^Title  of  court  and  cause  as  in  Form  No.  59i7.)]^ 

The  said  plaintiff,  David  Hardesty.,  complains  of  the  said  defend- 
ant, Volney  Ball.,  for  that  the  plaintiff,  before  and  at  the  time  of  the 
committing  of  the  injuries  hereinafter  mentioned,  was  owner  and  in 
possession  of  a  certain  tract  of  land  in  Lincoln  county,  described  as 
the  east  half  of  the  southeast  quarter  of  section  7,  west  half  of  the 
southwest  quarter  of  the  southwest  quarter  of  section  <5,  in  township 
12  south,  of  range  six  west  of  the  sixth  principal  meridian,  together 
with  a  certain  water-power  grist  and  flouring  mill  situated  thereon, 
and  erected  at  great  expense  by  said  plaintiff;  that  said  grist  and 
flouring  mill  is  situated  upon  the  Saline  river  at  a  point  where  said 
stream  passes  through  said  premises,  and  above  the  premises  of 
said  defendant,  hereinafter  described  and  mentioned,  and  that  as 
owner  and  proprietor  of  said  business  and  mill  said  plaintiff  had  the 
right  to  have  the  water  of  said  river  flow  over  said  premises  and 
from  the  wheels  of  said  mill  in  the  natural  channel  of  said  river  at 
the  usual  and  customary  level  at  which  the  water  flowed  from  the 
same,  without  hindrance  or  obstruction;  the  plaintiff  did,  on  the  i^M 
day  of  November,  i878,  petition  the  judge  of  the  district  court  of  Zin- 
coln  county  to  appoint  three  disinterested  householders  of  the  said 
county  of  Lincoln  as  commissioners  to  appraise  any  and  all  damages 
that  might  accrue  to  the  owners  of  the  following-described  real 
estate,  to  wit:  The  north  half  of  the  southwest  quarter  of  section 
7,  township  12  south,  of  range  6  west  of  the  sixth  principal  meridian, 
owned  by  onQ  Rachel  Smith;  also  the  south   half  of  the  southwest 

1.  The  matter  to  be  supplied  within  This  judgment  was  reversed  by  the 
[  ]  will  not  be  found  in  the  reported  case,     supreme  court  and  the  cause  remanded 

2.  In  the  court  below,  a  general  de-     for  further  proceedings. 

murrer  to  this  petition  was  sustained.         See,   generally,  supra,  note  2,  p.  265. 
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quarter  of  section  7,  and  the  north  half  of  the  northwest  quarter  of 
section  18,  township  12  south,  of  range  6  west  of  the  sixth  principal 
meridian,  and  owned  by  one.  John  F.  Kline;  also  the  east  half  of  the 
east  half  of  section  18,  township  12  south,  or  range  6  west  of  the 
.sixth  principal  meridian,  and  owned  by  one  William  Gilmore;  also 
the  west  half  of  the  southeast  quarter  of  section  18,  township  12 
:south,  of  range  6  west  of  the  sixth  principal  meridian,  and  owned  by 
William  Gilmore;  also  the  south  half  of  the  southwest  quarter  of  sec- 
tion 7  and  the  north  half  of  the  northwest  quarter  of  section  18, 
township  12  south,  range  6  west  of  the  sixth  principal  meridian,  and 
■owned  by  one  Chalmers  Smith. 

The  petitioner  likewise  states  that  one  Haslitt,  whose  given  name 
was  not  known  to  the  petitioner,  had  or  claimed  to  have  an  interest 
in  the  foregoing  tracts  of  land,  also  the  southeast  quarter  of  section 
7,  township  12  south,  of  range  6  west  of  the  sixth  principal  meridian, 
owned  by  the  National  Land  Company ,  to  which  one  Washington  Smith 
or  Rachel  Smith  claimed  an  interest;  also  the  south  half  of  the  north- 
west quarter  and  the  northwest  quarter  of  the  southwest  quarter  of 
section  17  south,  of  range  6  west  of  the  sixth  principal  meridian, 
•owned  by  Washington  Smith,  and  in  which  one  Haslitt  claimed  an 
interest;  by  reason  of  the  said  plaintiff  erecting  and  maintaining  a 
water-power  grist  and  flouring  mill;  that  the  honorable  court  afore- 
said duly  appointed  H.  Kingsley,  James  Wright,  and  J.  J.  Peate  as 
such  commissioners,  who  were  duly  qualified  as  such,  and  were  com- 
manded to  meet  upon  the  hereinbefore  described  premises  of  the  said 
plaintiff,  upon  the  2'7th  day  of  February,  i879,  for  the  purpose  of 
appraising  the  damages  which  might  accrue  to  said  real  estate  by 
reason  of  the  erection  and  maintenance  of  the  plaintiff's  mill-dam 
•and  mill;  that  said  commissioners  met  upon  the  said  27th  day  of  Feb- 
ruary, iS79,  and  made  such  appraisement  and  returned  to  the  said 
court  their  action  thereon,  which  report  was  duly  approved  by  the 
court,  and  became  a  part  of  the  records  of  the  district  court  of  said 
<;ounty;  that  the  said  plaintiff  afterward  paid  all  damages  awarded 
against  him  by  said  commissioners,  and  thereby  came  into  full  pos- 
session of  all  water  rights  belonging  to  said  premises  according  to 
law,  of  which  fact  the  defendant  had  due 'and  legal  notice;  yet  the 
said  defendant,  maliciously  intending  to  injure  said  plaintiff  or  his 
property,  by  impeding  the  power  of  his  said  mill,  did  erect  a  dam  in 
said  Saline  river  as  near  the  said  mill  of  plaintiff's  as  possible,  and 
below  the  said  mill  and  premises  of  the  said  plaintiff,  after  the  said 
mill  of  plaintiff  was  completed  and  in  operation,  to  a  great  height, 
and  has  ever  since  continuously  kept  and  maintained  said  dam,  and 
thereby  has,  since  the  10th  day  of  October,  i883,  continuously  to  this 
time,  obstructed  the  natural  flow  of  the  water  in  said  river,  and 
raised  the  water  in  said  river  on  the  premises  of  said  plaintiff  and 
upon  the  wheels  of  said  mill,  checking  the  natural  flow  of  the  water 
therefrom,  and  greatly  injuring  the  power  of  said  wheels  as  used  in 
the  operation  of  said  mill,  and  damaging  and  diminishing  the  grind- 
ing capacity  thereof;  all  of  which  was  done  and  continued  by  said 
-defendant  with  the  wicked  and  malicious  design  to  injure  said  plaintiff, 
and  to  his  damage  in  the  sum  of  $5,000. 
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Said  plaintiff  further  says  that  heretofore,  to  wit,  on  December  6, 
i883,  he  filed  his  petition  in  the  district  court  of  said  county  against 
said  defendant,  alleging  that  said  plaintiff  was  owner  and  in  posses- 
sion of  said  above-mentioned  premises  and  mill,  and  had  erected  said 
mill  on  said  above-described  tract  of  land  and  on  the  said  stream 
known  as  the  Saline  river,  above  the  premises  of  said  defendant,  and 
that  said  defendant  did,  on  or  about  the  18th  of  September,  iS83,  erect 
a  dam  across  the  bed  of  the  said  river  to  a  great  height,  and  kept  the 
same  up  until  the  time  when  said  petition  was  filed,  so  as  to  obstruct 
and  stop  during  said  time  the  natural  flow  of  the  water  of  said  river, 
and  did  raise  the  water  in  the  bed  of  said  stream,  and  back  upon  the 
wheels  of  said  mill,  thereby  checking  and  impeding  the  natural  flow 
of  the  water  therefrom  and  the  movement  and  motion 'of  said  wheels, 
and  greatly  diminishing  the  grinding  capacity  of  said  mill  and  the 
usefulness  thereof;  and  in  said  petition  as  a  second  cause  of  action, 
said  plaintiff  alleging  as  aforesaid  prayed  for  an  injunction  to  restrain 
the  maintenance  of  said  dam  at  such  height  as  to  backfiow  the  water 
upon  plaintiff's  mill,  which  cause  of  action  is  still  pending  and 
undetermined  in  said  court. 

And  thereafter  in  said  court  said  defendant  made  answer  to  said 
petition,  and  denied  all  the  allegations  thereof,  and  such  further  pro- 
ceedings thereupon  had  that  at  the  September  term  of  the  year  i85o,  of 
said  court,  a  trial  was  had  in  said  court  upon  the  issues  so  as  afore- 
said joined  between  said  plaintiff  and  defendant,  and  upon  such  trial 
the  jury  found  that  the  said  dam  of  said  defendant  caused  the  water 
in  said  river  to  flow  back  upon  the  premises  of  the  said  plaintiff  and 
upon  the  wheels  of  said  mill,  obstructing  the  free  and  natural  flow  of 
the  water  from  the  said  wheels  and  injuriously  affecting  the  capacity 
and  usefulness  of  said  mill;  and  upon  said  verdict  and  findings  of  the 
said  jury,  said  court  duly  entered  judgment  and  caused  the  same  to 
be  entered  upon  the  records  of  said  court,  and  said  verdict,  finding 
and  judgment  still  remain  in  full  force. 

Said  plaintiff  further  says,  that  the  injuries  complained  of  in  this 
case  are  a  continuation  of  those  complained  of  and  found  to  exist 
in  the  above-mentioned  action,  and  grew  out  of  the  act  of  the 
defendant  in  continuing  the  said  dam  as  an  obstruction  in  said  river. 

Wherefore,  said  plaintiff  prays  judgment  against  the  said  defendant 
for  the  sum  of  %5fi00,  his  damages  so  as  aforesaid  sustained. 

\(^Signature  and  verification  as  in  Form  No.  5911.)^ 

Form  No.  14582. 

(Precedent  in  Hodges  v.  Hodges,  5  Met.  (Mass.)  205.)* 

[(^Title  of  court  and  cause  as  in  Form  No.  694^.') 

And  the  plaintiff  says  that  plaintiff]^  on  the  Wt/i  oi  May,  iSS2,  and 
long  before  and  ever  since,  was  seised  in  fee  and  possessed  of  a 
parcel  of  meadow  land  in  Norton  bounded  on  the  easterly  side  by  a 
highway  (^setting  out  all  the  boundaries^  through  which  meadow  runs 

1.  The  matter  enclosed  by  and  to  be         2.  Judgment  for  plaintiff  in  this  case 
supplied   within   []  will   not  be   found     was  affirmed  in  the  supreme  court, 
in  the  reported  case.  See,  generally,  supra,  note  2,  p.  265. 
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an  ancient  brook;  that  the  water  from  said  brook,  from  the  time 
whereof  the  memory  of  man  runneth  not  to  the  contrary,  into  the 
natural  channel  was  wont  to  run;  yet  that  said  George,  on  the  said 
20th  oi  May,  i833,  and  long  before  and  continually  afterwards,  up  to 
the  day  of  the  date  of  the  plaintiff's  writ,  the  ancient  course  of  the 
water  of  said  brook  hath  obstructed  by  means  of  the  making  of  a  bar 
or  dam  across  said  ancient  course  of  the  water  of  said  brook,  to  turn 
the  same  into  a  certain  sluice,  on  the  northerly  side  of  said  brook, 
erected  by  the  said  George;  by  reason  of  which  obstruction,  the 
water  of  said  brook  overflowed  the  said  meadow  land,  both  summer 
and  winter,  all  the  time  aforesaid,  and  thereby  spoiled  the  same, 
injured  the  quality  and  reduced  the  quantity  of  grass. 
[^(^Stgnature  as  in  For  in  No.  694^.)]^ 

Form  No.  14583. 

(Precedent  in  Hutchinson  v.  Granger,  13  Vt.  386.)* 

[(^Commencing  as  in  Form  No.  6950)^  in  a  plea  of  the  case  for  that 
the  plaintiff,  at  Woodstock,  on  the  first  day  oi  May,  a.  d.  \Z30,  was, 
and  ever  since  has  been  and  still  is  possessed  of  a  certain  close,  being 
twenty-five  acres  of  meadow  land,  in  said  Woodstock,  {describing  it') 
through  which  meadow  there  has  during  all  that  time  run,  and  still 
runs,  a  brook  called  Oii  Mill  Brook,  which  runs  northwardly  by  the 
jail,  in  said  Woodstock;  yet  the  said  Granger,  well  knowing  the  prem- 
ises, but  contriving  and  maliciously  intending  wrongfully  and  unjustly 
to  hurt,  injure  and  prejudice  the  plaintiff,  and  cause  the  water  of 
said  brook  to  set  back  and  flow  out  of  its  channel  upon  the  said 
meadow  of  the  plaintiff,  and  cause  the  said  meadow  to  become  wet 
and  cold,  and  less  fertile  than  it  otherwise  would  be,  and  to  destroy 
the  grass  of  the  plaintiff  growing,  and  that  would  grow,  upon  said 
meadow,  and  to  deprive  the  plaintiff  of  the  profits  of  his  said  meadow, 
at  said  Woodstock,  on  the  'szXdi  first  day  oi  May,  iSSO,  and  from  thence 
until  the  present  time,  hath  wrongfully  and  unjustly  kept  and  con- 
tinued, and  caused  to  be  kept  and  continued*  a  dam,  which  had  before 
been  wrongfully  erected,  set  up,  put  down,  and  placed  in,  over,  and 
across  the  said  brook,  northwardly,  by  and  down  the  said  brook 
from  the  said  meadow  of  the  plaintiff;  and,  during  all  that  time,  kept 
and  caused  to  be  kept  the  sluices  and  gates  in  said  dam  so  shut  and 
closed,  that  the  waters  of  said  brook  were  prevented  from  flowing 
through  the  said  meadow  of  the  plaintiff  in  the  natural  channel  of 
said  brook,  and  were  caused  to  set  back  upon  the  said  meadow  of  the 
plaintiff,  during  all  the  time  aforesaid;  by  reason  of  all  which  doings 
of  said  defendant,  and  of  said  waters  of  said  brook  being  obstructed 
in  the  manner  aforesaid,  the  said  meadow  became,  and,  during  all 
the  time  aforesaid,  has  been,  and  yet  is,  less  fertile  than  it  used  to  be, 
and  less  fertile  than  it  would  otherwise  have  been,  and  has  become 

1.  The  matter  to  be  supplied  within  declaration  some  portion  of  his  general 
[]  will  not  be  found  in  the  reported  case,  damages,    this    fact   did   not    preclude 

2.  Judgment  for  plaintiff  in  this  case  him  from  giving  evidence  of  other 
was    affirmed,    the   court  holding  that  general  damages. 

although   the    plaintiff   alleged   in    the        See,  generally,  su^ra,  note  2,  p.  265. 
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cold  and  wet,  and  the  good  grass,  well  growing  and  rooted  on  the 
svad  first  day  oi  Afa}\  has  died  and  ceased  to  grow,  and  coarse  wild 
grass  has  grown  up  in  its  stead ;  and  that  he  has,  all  that  time,  sus- 
tained great  injury  both  in  the  quality  and  quantity  of  the  grass, 
growing  from  year  to  year  upon  said  meadow,  all  which  is  to  the 
damage  of  the  plaintiff,  as  he  says,  the  sum  of  five  hundred  dollars, 
[{concluding  as  in  Form  No.  6950yY 

g.  Privy. 

Form  No.  14584. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond  ed.),  p.  381.)* 

{Commencing  as  in  Form  No.  6934.^  For  that  whereas  the  said  J'oAn 
Doe  before  and  at  the  time  of  the  committing  the  grievances  hereinafter 
mentioned,  was  and  from  thence  hitherto  hath  been,  and  still  is,  law- 
fully possessed  of  a  certain  dwelling-house,  with  the  appurtenances, 
situate  and  being  at  the  parish  of  St.  Mary-le-Bow,  in  said  county  of 
Middlesex,  and  in  which  said  dwelling-house,  with  the  appurtenances, 
he  the  saXd  John  Doe  and  his  family,  at  the  times  hereinafter  men- 
tioned, inhabited  and  dwelt,  and  still  do  inhabit  and  dwell,  to  wit,  at, 
•etc.,  aforesaid.  And  whereas  also  the  ssad  J^ichard Roe  heiovQ  and 
at  the  time  of  the  committing  of  the  grievances  hereinafter  next 
mentioned,  was  and  from  thence  hitherto  hath  been,  and  still  is,  pos- 
sessed of  a  certain  other  dwelling-house,  with  the  appurtenances,  and 
■of  a  certain  privy  near  to  the  said  dwelling-house  of  the  sdi\d  John 
Doe,  to  wit,  at,  etc.,  aforesaid.  And  by  reason  of  the  possession  of 
his  said  dwelling-house  and  privy,  with  the  appurtenances,  during  all 
the  time  hereinafter  next  mentioned,  the  said  Richard  Roe  ought  to 
have  repaired,  and  still  of  right  ought  to  repair,  a  certain  wall  adjoin- 
ing the  said  privy,  and  near  to  the  said  premises  of  the  said  John  Doe 
as  often  as  need  or  occasion  hath  been  or  required,  or  should  be  or 
require,  to  wit,  at,  etc.,  aforesaid.  Nevertheless  the  said  Richard 
Roe,  well  knowing  the  premises,  but  contriving  and  wrongfully  and 
unjustly  intending  to  injure,  prejudice,  and  aggrieve  the  saidy^//« 
Doe,  and  to  incommode  and  annoy  him  and  his  family  in  the  posses- 
sion, use,  occupation,  and  enjoyment  of  his  said  dwelling-house,  with 
the  appurtenances,  heretofore,  to  wit,  on  the  tenth  day  of  May,  1772, 
and  from  thence  for  a  long  space  of  time,  to  wit,  hitherto  at,  etc., 
aforesaid,  wrongfully  and  unjustly  suffered  and  permitted  the  said 
wall  to  be  and  continue,  and  the  same  during  all  that  time  was,  and 
still  is,  out  of  repair  for  want  of  needful  and  necessary  reparation 
thereof,  and  by  means  thereof,  on  divers  days  and  times,  during  that 
time  divers  large  quantities  of  excrement  and  filth  penetrated,  issued, 
and  flowed  from  and  out  of  the  said  privy,  through  the  said  wall, 
unto  and  into  the  said  premises  of  the  sd^d  John  Doe,  and  staid,  con- 
tinued, and  remained  therein,  during  all  the  time  aforesaid.  And 
also  thereby  divers  noisome,  noxious,  offensive,  and  unwholesome 
smells,  vapors,   and  stenches,  during  the  time  aforesaid,  ascended 

1.  The  matter  to  be  supplied  within        2.  See,   generally,  supra,  note  2,   p. 
[  ]  will  not  be  found  in  the  reported  case.     265. 
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and  came  unto  and  into  the  said  premises  of  the  said  John  Doe,  and 
on  those  several  days  and  times  there  greatly  annoyed  and  incom- 
moded the  said  John  Doe  and  his  family  in  their  said  habitation  of 
the  said  dwelling-house  of  the  said  _/<?/;«  Doe,  and  also  by  means  of 
the  premises,  he  the  said  John  Doe  hath  been  and  is  hindered  and 
prevented  from  exercising  and  carrying  on  his  trade  and  business  of 
a  chemist  in  so  beneficial  a  manner  as  he  before  the  committing  of 
the  said  grievances  by  the  said  Richard  Roe  had  been  used  and  accus- 
tomed to  do,  and  would  have  continued  to  do,  and  hath  thereby  been 
deprived  of  divers  great  gains  and  profits  which  he  otherwise  might 
and  would  have  derived  and  acquired,  to  wit,  at,  etc.,  aforesaid.  To 
the  damage  {concluding  as  in  Form  No.  693Ji). 

h.  Projecting  Building  Overhangring  Plaintiff's  Premises. 
Form  No.  14585. 

(Precedent  in  Codman  v.  Evans,  7  Allen  (Mass.)  431.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  6942.y\^ 

And  the  plaintiffs  say  that  whereas  they,  before  and  at  the  time  of 
the  committing  of  the  grievance  hereinafter  mentioned,  were  and 
from  thence  hitherto  have  been  and  still  are  lawfully  possessed  of  a  cer- 
tain close,  abutting  on  Tremont  Street,  so  called,  in  said  Boston,  situate 
between  the  messuages  now  numbered  i75and  116,  on  said  street,  and 
bounded  westerly  by  said  street ;  northerly  by  land  of  the  defendant,  to 
him  conveyed  by  on^  Rice;  easterly  by  a  passage  way  running  north- 
erly, and  leading  to  Mason  Street,  so  called;  and  southerly  by  the 
northerly  wall  of  the  said  messuage  now  numbered  116,  on  said  Tre- 
mont Street,  yet  the  said  defendant,  well  knowing  the  premises,  wrong- 
fully and  injuriously  kept  and  continued,  from  and  upon  the  southerly 
wall  of  his  messuage  numbered  IKS  as  aforesaid,  a  certain  building 
projecting  and  overhanging  the  plaintiff's  said  close,  and  before  then 
wrongfully  erected  and  built,  projecting  as  aforesaid,  for  a  long  space 
■of  time,  to  wit,  from  the  first  day  oi  May  last  past  hitherto. 

\<^Signature  as  in  Form  No.  69^.)]^ 

2.  Answer  or  Plea.^ 

a.  Denying  Plaintiff's  Title. 

Form  No.  14586. 

Supreme  Court,  Suffolk  County. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant.  , 

The   defendant,  for  its  answer  to  the   complaint  in  this   action, 

1.  It  was  held  in  this  case  that  this  2.  The  matter  to  be  supplied  within 

was  a  declaration  in  tort  for  a  nuisance  [  ]  will  not  be  found  in  the  reported 

and  that  the  plaintiff  having  prevailed  case. 

therein,  no  exception  lay  to  the  order  3.  For  the  formal  parts  of  an  answer 
^f  the  court  entering  judgment  that  the  or  plea  in  a  particular  jurisdiction  con- 
nuisance  be  abated.  suit  the  titles  Answers  in  Code  Plead- 

See,  generally,  j«/>rfl,  note  2,  p.  265.  ing.  vol.  i,  p.  799;  Pleas. 
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states  *  that  the  plaintiff  was  not  at  the  times  mentioned  and  is  not 
the  owner  (or  possessor  of  or  the  occupant  of)  the  premises  described 
in  the  complaint. 

Jeremiah  Mason,  Defendant's  Attorney. 
(  Verification^'^ 

I).  Denying  Erection  or  Continuance. 
Form  No.  14587. 

{Commencing  as  in  Form  No.  lJfj586,  and  continuing  down  to  *)  that  the 
defendant  did  not  erect  (or  continue)  said  dam  as  alleged  in  said 
complaint. 

{Signature  and  verification  as  in  Form  No.  IJfSSG. ) 

e.  Denying  Nuisance. 
Form  No.  14588. 

{Commencing  as  in  Form  No.  IJ/BSG,  and  continuing  down  to  *)  that 
the  defendant  has  never  maintained  or  continued  a  candle  factory 
upon  his  premises,  as  alleged  in  said  complaint. 

{Signature  and  verification  as  in  Form  No.  lJf586. ) 

d.  Setting  Up  Prescriptive  Right. 
Form  No.  14589. 

(Precedent  in  Rapp  v.  Berger,  60  Md.  2.)' 

[(Commencing  as  in  Form  No.  103^3. )Y 

And  for  a  third  plea  in  this  behalf,  the  said  defendants  say,  that  the 
premises,  whereon  the  injury  alleged  by  the  plaintiff  is  being  done, 
were  owned  and  possessed  by  the  defendants,  and  those  under  whom 
the  defendants  legally  claim,  for  many  years,  before  the  plaintiff 
became  possessed  of  his  title  in,  or  occupied  the  premises  in  the 
declaration  mentioned,  and  that  defendants,  and  those  under  whom 
they  so  lawfully  claim,  have  used  their  aforesaid  property  for  a  brew- 
ery, and  therein  conducted  their  business  as  such  for  more  than 
twenty  years,  before  the  commencement  of  this  suit,  without  suit, 
molestation  or  disturbance  by,  or  on  the  part  of  the  owners  and  occu- 
piers of  the  said  property,  now  of  the  plaintiff,  and  during  all  that 
time  they  had  continued  to  use  and  carry  on  their  said  trade  as  brewers, 
and  during  all  that  time  the  said  business  of  brewing  had  thereon  been 
followed,  conducted  and  done  with  no  more  or  greater  noise,  jarring  or 
agitation,  than  were  necessary  and  requisite  to  enable  them  to  carry  on 
their  said  business,  and  than  the  plaintiff,  and  those  under  whom  he 
claims,  had  been  accustomed  to,  from  said  cause  and  business,  during 
all  that  time, 

[{^Signature  as  in  Form  No.  lOSJfS^^Y 

1.  For  the  form  of  verification  in  a  to  make  out  a  defense  by  prescription, 
particular  jurisdiction  consult  the  title  and  the  demurrer  to  it  was  properly 
Verifications.  overruled." 

2.  In  the  supreme  court,  Grason,  J.,  3.  The  matter  to  be  supplied  within 
said:  "'The  third  plea  alleges  all  that  [  ]  will  not  be  found  in  the  reported 
was  necessary,  if  established  by  proof,  case. 
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3.  Judgment  for  Damages  and  Abatement. 

Form  No.  14590.' 

{Commencing  as  in  Form  No.  ii^55)  wherein  they  find  for  the  plain- 
tiff and  that  the  tallow  factory  in  said  complaint  described  is  and 
since  t\\^  first  day  of  May,  igOO,  has  been  a  nuisance,  and  assess  the 
plaintiff's  damages  sustained  by  reason  of  the  maintaining  of  such 
nuisance  at  the  sum  of  one  thousand  dollars,  and  the  court  having 
thereupon  directed  that  judgment  be  entered  upon  such  verdict. 

Now,  therefore,  on  motion  of  Oliver  Ellsworth.,  attorney  iox  John 
Doe.,  the  plaintiff,  it  is  now  here  considered  and  adjudged  by  this 
■court, 

1.  T^xz-X.  Joh7i  Doe.,  plaintiff,  do  have  and  recover  of  Richard  Roe., 
the  defendant,  the  sum  of  one  thousand dioWds^  damages,  together  with 
the  sum  of  one  hundred  dollars,  for  his  costs  and  his  disbursements, 
amounting  in  all  to  the  sum  of  one  thousand  one  hundred  dollars,  and 
that  the  plaintiff  have  execution  therefor. 

2.  That  the  nuisance  in  said  complaint  described,  to  wit,  {describing 
it)  be  abated  and  removed. 

3.  That  a  warrant,  directed  to  the  sheriff  of  Walworth  county,  do 
issue  out  of  this  court  under  the  seal  thereof,  commanding  the  said 
sheriff  to  abate  and  remove  said  nuisance  at  defendant's  expense,  in 
the  following  manner,  to  wit:  {specifying  directions  as  to  mode  of  abate- 
ment), unless  the  said  defendant,  within  thirty  days  from  the  date  of 
notice  of  entry  of  this  judgment,  abate  and  remove  the  same  himself. 

4.  That  in  the  event  of  such  warrant  issuing  and  being  executed, 
the  said  sheriff  collect  the  expense  of  abatement  and  removal  of 
said  defendant  in  the  manner  provided  by  law. 

Dated  and  entered  {concluding  as  in  Form  No.  11885). 

4.  Execution  for  Damages  and  Costs. 

Form  No.  i  4  5  9  i .' 

(  Venue  and  address  as  in  For?n  No.  8895. ) 

(seal)  Wheresis  fohn  Doe,  plaintiff,  on  the  tenth  day  of  September, 
A.  D.  \W8,  in  the  said  Circuit  Court  for  the  county  of  Montcahn, 
recovered  judgment  against  Richard  Roe,  defendant,  in  an  action  on 
the  case  for  nuisance,  for  the  sum  of  two  hundred  dollars  for  damages 
which  he  had  sustained  on  occasion  of  the  said  nuisance,  and  also 
the  sum  of  thirty  dollars,  for  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended,  whereof  the  said  defendant  stands  con- 
victed, as  appears  of  record.  You  are  therefore  commanded,  that  of 
the  goods  and  chattels  of  the  said  Richard  Roe,  in  your  county,  you 

1.    Wisconsin.  —  In  actions  for  nui-  ment    thereof    is    unnecessary.     Stat, 

sance,  when  the  plaintiff  prevails,  he  (i8q8),  §3181. 

shall,  in  addition  to  the  usual  judgment  See    also   the    statutes   cited    supra, 

for  damages  and  costs,  also  have  judg-  note  2,   p.  265,  and  infra,  note  2,  p. 

ment  that  the  nuisance  be  abated  and  286. 

removed,  unless  the  court  in  which  such  2.  Michigan.  —  Comp.  Laws  (1897),  55 

action  shall  be  tried  shall  certify  in  the  11210.    See,  generally,  the  statutes  cited 

minutes  of  such   trial   that  the  abate-  supra,  note  2.  p.  265. 
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cause  to  be  made  the  damages,  costs  and  charges  aforesaid,  and  if 
sufficient  goods  and  chattels  of  the  said  defendant  cannot  be  found 
within  your  county,  that  then  you  cause  the  damages  and  costs  afore- 
said to  be  made  of  the  real  estate  of  the  said  defendant,  within  your 
county,  and  have  you  that  money  before  the  said  Circuit  Court  for 
the  county  of  Montcalm^  at  the  court-room  in  the  city  of  Stanton  in 
said  county,  on  the  tenth  day  of  November^  a.  d.  \W8,  then  and  there 
to  render  to  the  said  plaintiff  for  his  damages  and  costs  aforesaid,  and 
have  you  then  and  there  this  writ. 

Witness  {concluding  as  in  Form  No.  8895). 

5.  Warrant  to  Abate  and  Remove. 

Form  No.  14592.' 

The  State  of  Wisconsin,  to  the  Sheriff  of  the  County  of  Pierce.^ 
greeting: 

Whereas,  judgment  was  rendered  on  the  fifth  day  oi  October,  one 
thousand  eight  hundred  and  ninety -eight.,  in  an  action  in  the  Circuit 
Court  of  the  county  of  Pierce  and  state  of  Wisconsin,  between  John 
Doe,  plaintiff,  dind  Richard  Roe,  defendant,  in  which  it  was  adjudged 
that  the  following  described  erections,  to  wit,  {describing  them),  were 
and  are  a  nuisance,  and  that  the  same  be  abated  and  removed  by 
the  sheriff  of  said  county  of  Pierce  in  the  following  manner,  to  wit, 
{giving  directions  as  in  judgment). 

Therefore,  we  command  you,  that  forthwith  you  abate  and  remove 
the  said  nuisance  as  directed  by  said  judgment,  at  the  expense  of 
said  defendant  Richard  Roe,  and  that  you  collect  the  expense  of 
abating  and  removing  the  same  in  the  same  manner  that  damages 
and  costs  are  collected  upon  execution,  and  you  are  empowered  as 
provided  by  law  to  sell  any  material  of  said  {specifying  thing  to  be 
removed)  in  the  same  manner  that  personal  property  is  sold  upon 
execution.  And  make  due  return  of  your  doings  hereon  and  the 
manner  of  executing  the  same,  without  delay. 

Witness  {concluding  as  in  Fonn  No.  8893). 

III.  PROCEEDINGS  TO  ENJOIN  AND  ABATE.2 

1.  IVisconsin. — In  case  of  judgment  §  731;  Civ.  Code  (iSgyX  §§  3491,  3493,. 
that  the  nuisance   be    abated    and   re-  3501;  Stat.  (1899),  p.  103,  c.  88. 
moved,  the  plaintiff  shall  have  execu-  Connecticut.  —  Gen.    Stat.    (1888),    §§ 
tion    in     the    common     form    for    his  1278-1282,  2656. 

damages    and    costs,    and    a   separate         Florida.  —  Rev.  Stat.  (1892),  ^  2704. 
warrant  to  the  proper  officer,  requiring         Georgia.  —  2    Code   (1895),    §§    3863, 

him  to  abate  and  remove  the  nuisance  4760-4768. 

at  the  expense  of  the  defendant.     Stat.         Idaho.  —  Rev.  Stat.   (1887),   §g  3631, 

(1898),  §  3182.  3640,  4529. 

See  also   statutes    cited  supra,    note         Iowa.  —  Code  (1897),  §§  4302,  4359. 
2,  p.  265,  and  infra,  note  2.  Kansas.  —  Gen.    Stat.    (1897),     c.    95, 

2.  Forstatutes  relating  to  proceedings  §  263. 

to  enjoin  or  abate  nuisances  see  as  Maine.  —  Rev.  Stat.  (1883),  c.  17,  §16.. 
follows,  to  wit:  Maryland.  —  Pub.  Gen.  Laws   (i88S)» 

California.  —  Code  Civ.  Proc.  (1897),     art.  43,  g§  35-38. 

286  Volume  13, 


14593. 


NUISANCES. 


14593.. 


1.  Bill  in  Equity.i 


Massachusetts.  —  Pub.  Stat.  (1882),  c. 
80,  §  84  et  seq. ;  cc.  102,  104. 

Michigan.  —  Com  p.  Laws  (1897),  § 
1 1209  et  seq. 

Minnesota.  —  Laws  (1899),  p.  353,  c. 
286. 

New  Hampshire.  — Pub.  Stat.  (1891), 
c.  108;  Laws  (1899),  p.  322,  c.  81. 

North  Carolina.  —  Code  (1883),  §§ 
2908,  3802. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
g  333  et  seq. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1432,  §  123  et  seq.;  p.  1612,  §  2. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
gi,  ^  I  et  seq. 

Tennessee.  —  Code  (1896),  g§  5158, 
6756,  6869-6871. 

Utah.— Rev.  Stat.  (1898),  g§  1131, 
1 177;  Laws  (1899),  p.  66,  c.  45. 

Vermont.  —  Stat.  (1894),  §§  4678- 
4680. 

Virginia.  —  Code  (1887),  ^§  1728, 
1729;  Code  (Supp.  1898),  i^  38i4</. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§  3098.  5662; 
Laws  (1S99),  p.  115,  i^  2. 

Wisconsin.  —  Stat.  (1898),  §  3180  etseq. 

Wyoming.  —  Rev.  Stat.  (1887),  §  1022. 

For  forms  relating  to  abatement  in 
criminal  prosecutions  or  actions  for 
damages  see  supra,  Forms  Nos.  14572, 
14590,  14592. 

1.  Requisites  of  Bill,  etc.  —  Generally. 

—  For  the  requisites  of  a  bill  in  equity, 
complaint  or  petition  for  injunction 
see  the  title  Injunctions,  vol.  9,  p. 
822. 

For  statutes  see  supra,  note  2,  p.  286. 

Facts  Authorizing  Decree.  —  A  pe- 
tition must  state  facts  sufficient  to 
authorize  a  decree  for  the  relief  asked, 
and  where  the  petition  seeks  to  compel 
the  lowering  of  a  dam  without  alleging 
its  height  at  any  time  or  how  much  it 
had  been  raised  by  the  defendants,  the 
petition  is  defective.  Tye  v.  Catching, 
78  Ky.  463. 

Alleging  Prior  Action  at  Law. — The 
bill  need  not  necessarily  allege  that 
the  rights  of  the  parties  have  been  set- 
tled in  favor  of  complainant  before  the 
filing  of  the  bill  in  an  action  at  law,  or 
give  an  equitable  reason  why  such 
action  has  not  been  first  brought.  Al- 
drich  V.  Howard,  7  R.  \.  87. 

Plaintiff  Owner  0/ Premises  Affected. 

—  To  maintain  an  action  to  abate  a 
nuisance,  the  plaintiff  must  allege  that 
he  was  the  owner  of  the  freehold  af- 


fected by  the  nuisance  at  the  time 
when  the  several  acts  complained  of 
were  committed.  Stone  ?'.  Bumpus, 
40  Cal.  428;  Hutchinson  v.  Smith,  63 
Barb.  (N.  Y.)  251.  For  one  having  the 
mere  naked  possession  of  land  has  an 
adequate  remedy  at  law  for  an  injury 
thereto  caused  by  a  nuisance  and  can- 
not maintain  an  equitable  action.  Den- 
ner  v.  Chicago,  etc.,  R.  Co.,  57  Wis. 
218. 

If  complainant  alleges  himself  to  be 
the  owner  of  the  premises  in  fee  simple 
by  purchase  and  to  be  in  possession,  it 
is  sufficient.  Vanwinkle  v.  Curtis,  3 
N.  J.  Eq.  422. 

Facts  Constituting  Nuisance.  —  In  a  bill 
for  an  injunction  against  a  nuisance, 
it  is  insufficient  to  allege  that  the 
injury  will  be  irreparable  to  complain- 
ant, but  facts  must  be  alleged  to  en- 
able the  court  to  judge  whether  the 
injury  will  be  of  the  character  stated. 
Shivery  v.  Streeper,  24  Fla.  103; 
Begein  v.  Anderson,  28  Ind.  79;  Dela- 
ware, etc.,  Canal,  etc.,  Co.  v.  Camden, 
etc.,  R.  Co.,  16  N.  J.  Eq.  321;  Dunn  v. 
Austin,  77  Tex.  139;  Spooner  v.  Mc- 
Connell,  i  McLean  (U.  S.)  337. 

Location  of  Nuisance.  —  In  an  action- 
to  abate  as  a  nuisance  the  obstruction 
of  a  highway,  the  petition  shall  locate 
the  alleged  obstruction  and  state  on 
whose  land  it  was.  Sloan  v.  Rebman, 
66  Iowa  81.  And  if  the  bill  allege  the 
obstruction  to  exist  in  a  public  way, 
this  allegation  is  not  sustained  by 
proof  of  its  existence  in  a  private  way. 
Gurney  z/.  Ford,  2  Allen  (Mass.)  57G. 
So,  too,  if  it  appears  on  the  face  of  the 
bill,  and  by  reference  to  an  annexed 
complaint  that  the  easement  actually 
existing  is  of  less  extent  than  that 
averred  to  exist,  and  that  the  existing 
easement  is  not  injured,  a  demurrer  to 
the  bill  will  be  sustained.  Hartshorn 
V.  South  Reading,  3  Allen  (Mass.) 
501. 

That  Injury  is  Inevitable.  — To  enjoin 
a  threatened  nuisance,  it  must  appear 
that  injury  will  inevitably  result. 
Davis  V.  Atkins,  (Ky.  1896)  35  S.  W. 
Rep.  271.  But  see  Nicholson  v.  Get- 
chell,  96  Cal.  394,  holding  that  it  is  not 
necessary  to  show  that  an  injury  is 
inevitable  in  order  to  maintain  an  ac- 
tion to  enjoin  a  nuisance,  but  that  it  is 
sufficient  if  facts  are  stated  showing 
that  danger  is  probable  and  imminent. 

That  Injury  is  Irreparable.  —  It  must. 
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appear  from  the  bill  that  the  injury 
about  to  be  committed  is  of  a  serious, 
permanent  and  irreparable  character, 
which  cannot  well  be  compensated  in 
damages.  Vanwinkle  v.  Curtis,  3  N. 
J.  Eq.  422;  Dunn  v.  Austin,  77  Tex. 
139;  Spooner  v.  McConnell,  i  McLean 
{U.  S.)  337.  Contra,  Sprague  v.  Rhodes, 
4  R.  I.  301;  International,  etc.,  R.  Co. 
V.  Davis,  (Tex.  Civ.  App.  1895)  29  S. 
W.  Rep.  483. 

The  fact  that  the  bill  alleges  that  the 
injury  amounts  to  five  hundred  dollars 
does  not  render  it  bad  for  setting  up  a 
standard  of  damages  that  might  be 
recovered  at  law.  The  irreparable  in- 
jury alleged  as  ground  of  equitable 
jurisdiction  is  not  necessarily  such 
injury  as  cannot  be  measured  by 
a  pecuniary  standard.  Wilmarth  v. 
Woodcock,  58  Mich.  482. 

That  Nuisance  can  be  Remedied.  — 
To  enjoin  a  nuisance  consisting  of  the 
maintenance  of  a  railroad  track,  it  is  not 
necessary  to  show  that  the  nuisance 
can  be  remedied  without  impairing 
the  efficiency  of  the  railroad.  Inter- 
national, etc.,  R.  Co.  V.  Davis,  (Tex. 
Civ.  App.  1895)  2Q  S.  W.  Rep.  483. 

No  Adequate  Remedy  at  Law.  —  It  is 
not  necessary  to  aver  that  there  is  no 
adequate  remedy  at  law.  International, 
etc.,  R.  Co.  V.  Davis,  (Tex.  Civ.  App. 
1895)  29  S.  W.  Rep.  483.  But  the  na- 
ture of  the  injury  should  be  so  set  out 
as  to  show  that  plaintiff  was  without  a 
legal  remedy.  Parker  z/,  Winnipiseogee 
Lake  Cotton,  etc.,  Co.,  2  Black  (U.  S.) 

545- 

Special  Injury  in  Action  to  Enjoitt  Pub- 
lic Nuisance.  —  In  a  suit  by  a  private 
person  to  enjoin  a  public  nuisance,  a 
special  injury  to  plaintiff  must  be  al- 
leged. Packet  Co.  v.  Sorrels,  50  Ark. 
466;  Bigley  v.  Nunan,  53  Cal.  403  {citing 
Wood's  Law  of  Nuisances,  §655);  Payne 
V.  McKinley,  54  Cal.  532;  Bigelow  v. 
Hartford  Bridge  Co.,  14  Conn.  565; 
O'Brien  v.  Norwich,  etc.,  R.  Co.,  17 
Conn.  372;  StufHebeam  v.  Montgomery, 
2  Idaho  763;  Smith  v.  McDowell,  148 
111.  51;  Fogg  V.  Nevada-California-Ore- 
gon R.  Co.,  20  Nev.  429;  Dover  v.  Ports- 
mouth Bridge,  17  N.  H.  200;  Morris, 
etc.,  R.  Co.  V.  Prudden,  20  N.  J.  Eq. 
530;  Hudson  County  v.  New  York  Horse 
Manure  Co.,  47  N.  J.  Eq.  i;  Ett  v. 
Snyder,  6  Am.  L.  Rer.  415,  5  Ohio  Dec. 
(reprint)  523;  Mechling  v.  Kittanning 
Bridge  Co.,  i  Grant  Cas.  (Pa.)  416; 
Spooner  z/.  McConnell,  i  McLean  (U.  S.) 
.337- 


Under  Cal.  Code  Civ.  Proc.  (1897),  § 
430,  a  failure  to  allege  any  damage  to 
plaintiff,  different  or  peculiar  from  that 
resulting  to  the  common  public  in  an 
action  to  abate,  is  not  ground  for  de- 
murrer. Silva  V.  Spangler,  (Cal.  1896) 
43  Pac.  Rep.  617.  And  if,  in  an  action 
to  abate  a  nuisance  caused  by  the  ob- 
struction of  a  public  alley,  although  the 
complaint  does  not,  by  explicit  and 
positive  averment,  state  a  special  dam- 
age or  injury  to  the  plaintiff  different  in 
kind  from  that  sustained  by  the  general 
public,  yet  that  essential  fact  appears 
by  plain  and  necessary  implication  and 
no  objection  to  the  pleadings  is  taken 
by  special  demurrer,  the  pleadings  will 
be  upheld  upon  motion  for  judgment 
upon  the  pleadings  made  at  the  com- 
mencement of  the  trial.  Hargro  v. 
Hodgdon,  89  Cal.  623. 

In  an  action  to  abate  an  embank- 
ment which  throws  surface-water  over 
plaintiff's  right  of  way,  if  there  be  no 
allegation  that  the  right  of  way  was  a 
public  one,  it  is  unnecessary  to  allege 
any  special  injury  different  from  that 
resulting  to  the  people.  Silva  v. 
Spangler,  (Cal.  1896)  43  Pac.  Rep. 
617. 

Prayer  for  Relief.  —  The  action 
should  not  be  considered  one  to  abate 
a  nuisance  unless  the  complaint  de-^ 
mands  that  judgment,  although  the 
facts  stated  may  entitle  the  plaintiffs 
to  that  relief.  Delaware,, etc..  Canal, 
etc.,  Co.  V.  Camden,  etc.,  Co.,  16  N.  J. 
Eq.  321;  Cobb  v.  Smith,  23  Wis.  261. 
But  see  Sullivan  v.  Royer,  72  Cal. 
248,  holding  that  an  action  to  abate 
a  nuisance  is  a  suit  in  equity  and  an 
injunction  against  its  continuance 
may  be  issued,  although  not  specially 
prayed  for  in  the  complaint. 

Plaintiff  may  pray  for  an  injunction 
and  damages.  Yolo  County  v.  Sacra- 
mento, 36  Cal.  193;  Will  V.  Sinkwitz, 
41  Cal.  588;  Smith  v.  Fitzgerald,  24 
Ind.  316;  Paddock  v.  Somes,  102  Mo. 
226;  Whipple  z*.  Mclntyre,  69  Mo.  App. 
397;  Davis  v.  Lambertson,  56  Barb. 
(N.  Y.)  480;  Robinson  v.  Smith,  (Su- 
preme Ct.  Gen.  T.)  7  N.  Y.  Supp.  38; 
Lefrois  v.  Monroe  County,  24  N.  Y. 
App.  Div.  421;  Wendlandt  v.  Cava- 
naugh,  85  Wis.  256. 

Other  Forms.  —  For  other  forms  of 
bills,  complaints  or  petitions  for  in- 
junctions to  restrain  nuisances  see  the 
title  Injunctions,  vol.  9,  p.  906  et  seq.\ 
Corby  v.  Chicago,  etc.,  R.  Co.,  150  Mo. 
457- 
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Form  No.  14593. 
(Precedent  in  Burdittz/.  Swenson,  17  Tex.  490.)' 

\{yenue  and  address  as  in  Form  No.  593J^.y\^ 

Your  petitioner,  Svante  M.  Sivenson,  a  resident  citizen  of  the  county 
and  State  aforesaid,  brings  this  his  suit  against  J.  A  Burditt  and 
Sherman  Case,  residents  and  citizens  of  said  county  and  State;  and 
thereupon  your  petitioner  states  that  on  the  llth  day  of  December, 
A.  D.  \Z50,  he  purchased  lot  No.  Jf  in  block  No.  8Jf.,  fronting  on  the 
•east  side  of  Congress  Avenue,  in  the  city  of  Austin,  and  that  during 
the  year  \%51  he  erected  and  fitted  up  a  store-house  on  said  lot,  where 
he  opened  and  kept  from  thence  hitherto,  and  still  keeps  a  general 
assortment  of  goods,  wares  and  merchandise,  consisting  of  all  kinds 
of  dry  and  fancy  goods,  jewelry  and  groceries,  furniture  and  uphol- 
stery; that,  prior  to  the  grievances  hereinafter  complained  of,  your 
petitioner  had  made  extensive  additions  to  his  said  store-house,  and 
covered  the  lot  aforesaid  with  spacious  and  expensive  buildings,  for 
the  purpose  of  carrying  on  said  mercantile  business,  for  which  the 
said  buildings  are  alone  suited.  Your  petitioner's  property  aforesaid 
is  of  great  value,  to  wit:  the  value  of  seven  thousand  dollars.  Your 
petitioner  further  represents,  that  ever  since  the  establishment  of  his 
said  store-house,  the  same  has  been  much  resorted  to  by  ladies  and 
gentlemen,  who  came  to  purchase  goods  and  supplies  from  your  peti- 
tioner, and  who,  in  approaching  said  store  and  returning  therefrom, 
had  to  pass  along  the  usual  side-walk  upon  the  east  margin  of  said 
Congress  Avenue.  That  about  the  25th  of  November,  a.  d.  \W2,  and 
whilst  your  petitioner  was  engaged  in  a  profitable  business,  with  a  full 
supply  of  goods,  etc.,  on  hand,  the  said  defendants  commenced  build- 
ing a  large  livery  stable  upon  lot  number  3  in  said  block,  and  imme- 
diately south  of  and  adjoining  the  premises  of  your  petitioner,  and 
which  said  lot  was  purchased  by  said  defendants  immediately  pre- 
cedmg  their  commencing  to  build  said  stable;  that  whilst  the  defend- 
ants were  erecting  said  stable,  your  petitioner  repeatedly  remonstrated 
against  the  same,  and  pointed  out  the  great  injury  which  would 
thereby  result  to  your  petitioner,  and  requested  them  to  desist  from 
building  the  same,  which  they  declined  and  refused  to  do,  and  pro- 
ceeded to  complete  the  same.  The  said  stable  is  situated  on  and 
fronts  upon  the  very  margin  of  said  Congress  Avenue,  and  extends 
back  nearly  the  whole  depth  of  your  petitioner's  store.  Your  peti- 
tioner further  represents  that,  on  or  about  the  tenth  day  oi  January 
last,  the  said  defendants  opened  their  said  stable  to  the  public  and 
introduced  therein  all  sorts  of  horses,  mules  and  jacks,  which  they 
still  continue  to  board  and  keep;  that  the  main  and  only  entrance  to 
said  stable  is  immediately  upon  the  margin  of  said  avenue,  and  within 
a  few  feet  of  the  entrance  into  your  petitioner's  store;  that  the 
defendants    are  in  the  habit  at  all  times,  both   early  and   late,  of 

1,  In  this  case  the  supreme  court  re-  See,  generally,  supra,  note  i,  p. 
formed  the  decree  entered  in  the  court     287. 

below  by  perpetually  enjoining  the  de-  2.  The  matter  to  be  supplied  within 
fendants  from  keeping  the  stable  at  the  [  ]  will  not  be  found  in  the  reported 
place  designated.  case. 
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introducing  a  great  number  of  carriages,  horses  and  ox-wagons  into 
said  stable  through  the  entrance  thereof,  and  of  keeping  said  horses 
and  carriages  standing  for  a  great  length  of  time  in  said  street  and 
upon  said  side-walk,  thus  blocking  up  the  passage  to  your  petitioner's 
store  and  diverting  his  customers  therefrom;  that  the  constant 
stamping  of  horses  and  tramping  of  the  ground  in  front  of  said  stable, 
causes  great  clouds  of  dust  to  be  blown  and  carried  into  your  peti- 
tioner's store  to  the  great  damage  of  his  goods;  that  the  said  stable 
is  kept  in  a  very  uncleanly  condition,  and  that  the  defendants  take 
from  the  same  large  quantities  of  manure  and  other  filth  and  deposit 
the  same  in  the  back  part  of  the  stable  lot,  and  immediately  in  front 
of  some  of  the  windows  of  your  petitioner's  store-house;  that  said 
manure  and  filth  has  already  accumulated  to  such  an  extent,  that  it 
now  causes  an  unhealthy  and  disagreeable  effluvia,  exceedingly 
offensive  and  prejudicial  to  your  petitioner  and  those  under  his 
employment.  And  your  petitioner  avers  that  this  evil  will  be  greatly 
increased  as  the  weather  becomes  warmer;  that  during  the  summer 
great  collections  of  flies  will  be  induced  and  generated  by  such  filth, 
and  which  will  necessarily  infest  the  store  of  your  petitioner  to  the 
great  damage  of  his  goods. 

Your  petitioner  further  represents  to  your  Honor,  that,  prior  to  the 
erection  of  said  stable,  he  had  effected  insurance  to  the  amount  of 
twelve  thousand  dollars  and  upwards  in  the  city  of  Neiv  York,  upon 
certain  goods  and  merchandise  in  his  store  contained,  and  which 
insurance  still  continues;  that  in  obtaining  such  insurance  Ke 
described  the  character  and  location  of  his  said  store-house,  as  well  as 
that  of  the  buildings  then  existing  near  the  same  on  the  adjoining 
lots,  and  that,  owing  mainly  to  the  fact  that  their  distance  and  posi- 
tion rendered  the  danger  of  fire  comparatively  remote,  he  was  enabled 
to  obtain  said  insurance  upon  reasonable  terms.  Your  petitioner 
fears  that,  under  these  circumstances,  should  his  goods  or  store-house 
be  destroyed  by  fire,  originating  or  caused  by  said  stable,  his  right 
under  said  policy  of  insurance  may  be  lost,  inasmuch  as  said  stable 
has  been  built  subsequent  to  said  insurance.  Whether  this  would  be 
so  or  not  your  petitioner  fears  such  a  result;  and  in  any  event  the 
cost  of  his  insurance  will  be  much  increased,  when  the  existence  of 
said  stable,  situated  as  it  is  in  a  very  few  feet  of  petitioner's  store, 
is  known  by  the  insurance  office. 

Your  petitioner  avers  that  the  danger  of  fire  to  his  store-house  and 
goods  has  been  greatly  increased  by  the  erection  and  occupation  of 
said  livery  stable,  and  as  one  evidence  of  this  fact,  your  petitioner 
states  that  there  is  no  fire-place  in  said  stable,  and  yet  he  has  more 
than  once  seen  a  fire  built  up  and  burning  upon  the  dirt  floor  of  the 
same  during  the  late  cold  weather.  Your  petitioner  charges  that,  in 
consequence  of  the  facts  herein  before  alleged,  and  the  further  fact 
that  the  defendants  keep  great  quantities  of  hay,  fodder  and  other 
inflammable  materials  in  said  stable;  the  result  is,  that  the  said  stable 
tends  to  the  depreciation  of  the  value  of  your  petitioner's  property; 
endangers  its  existence  by  fire;  drives  customers  from  his  store; 
destroys  his  business,  and  does  him  incalculable  and  irreparable 
injury.     Your  petitioner  therefore  charges  that  the  livery  stable  is  a 
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nuisance  to  himself  and  the  neighborhood,  but  productive  of  much 
greater  injury  to  him  than  to  any  person. 

The  premises  considered,  therefore,  your  petitioner  prays  that  your 
Honor  will  grant  the  necessary  process,  requiring  said  defendants  to 
appear  and  answer  this  petition,  and  show  cause,  if  any  they  can,  why 
they  should  not  be  perpetually  enjoined  and  restrained  from  keeping, 
using  and  occupying  the  said  house  as  a  livery  stable,  and  from  keep- 
ing horses  therein,  and  from  keeping  hay,  fodder  and  other  inflam- 
mable materials  therein;  from  causing  filth  and  depositing  the  same 
upon  said  lot,  and  also  that  they  show  cause  why  said  nuisance  should 
not  be  abated;  that  your  Honor  grant  to  your  petitioner  a  writ  of 
injunction  for  the  purposes  aforesaid,  and  that  at  the  hearing  of  the 
cause  the  same  may  be  perpetuated,  and  that  your  petitioner  may 
have  judgment  and  the  proper  writ  to  abate  said  nuisance,  and  recover 
of  said  defendants  damages  to  the  amount  of  two  thousand  dollars, 
which  petitioner  alleges  he  has  already  sustained  in  consequence  of 
said  nuisance,  and  all  further  damages  which  he  may  sustain  previous 
to  the  hearing  of  said  cause.  Your  petitioner  prays  judgment  for 
his  cost  herein  expended,  and  for  such  other  and  further  relief  in  the 
premises  as  to  justice  and  equity  may  appertain,  etc. 

[(^Signature  as  in  Form  No.  5934-)]^ 

2.  Statutory  Proceedings. 

a.  Petition  for  Abatement. 

Form  No.  14594.' 
Georgia,  Bibb  County. 

To  Abraham  Kent  and  H.  Herbert  Lewis,  Justices  of  the  Peace  for 
said  County: 

The    petition   oi  John  Doe   respectfully    represents    that    he    is   a 

citizen  of   the  district,  G,  M.,    in  said  county,  and  for  five 

years  last  past  has  resided  within  twenty  rods  of  a  building  in  said 
district  known  as  the  Smith  building,  and  that  lately,  to  wit,  on  the 
first  day  of  May,  igOO,  one  Richard  Roe  has  set  up  and  established 
in  said  building  a  tallow  factory  and  is  now  operating  the  same 
therein.  That  said  factory  is  injurious  to  the  public  health  and 
safety  and  is  a  nuisance  to  the  citizens  in  general,  but  to  your 
petitioner  and  his  family  in  particular,  and  is  damaging  to  the  health 
and  safety  of  your  petitioner  and  his  said  family,  wherefore  he  prays 
that  said  nuisance  may  be  abated  and  suppressed. 

This  \XiQ  first  day  of  June,  igOO. 

John  Doe. 

b.  Precept  for  Jury. 

Form  No.  14S95.' 
Georgia,  Bibb  County. 
To  John  Lynch,  Sheriff  of  said  County,  or  his  Deputy:  * 

You  are  hereby  required  to  summon  Samuel  Short  (naming  eleven 

1.  The  matter  lobe  supplied  within  2.  Georgia.  —  2  Code  (1895),  §  4760. 
[  ]  will  not  be  found  in  the  reported  See,  generally,  the  statutes  cited  supra, 
case.  note  2,  p.  286. 
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others),  freeholders  of  said  county,  to  be  and  appear  at  the  school- 
house  in  the district,  G.  M.,  in  said  county,  on  Xht  fourteenth 

day  oi  June,  igOO,  to  be  then  and  there  sworn  and  impaneled  as 
jurors  to  try  a  certain  complaint  of  nuisance  by  John  Doe  against 
Michard  Roe  there  pending. 

Witness  our  signatures  \.\x\'s,  first  day  of  May,  igOO. 

Abraham  Kent,  J.  P. 

H.  Herbert  Lewis,  N.  P.  and  Ex-officio  J.  P. 

c.  Warrant  to  Abate. 

Form  No.  14596.' 

{Commencing  as  in  Form  No.  lJf595,  and  continuing  down  to*.) 

Whereas  complaint  has  been  made  before  us  by  John  Doe  that  a 
•certain  tallow  factory,  maintained  by  Richard  Roe  in  the  building 

known  as  the  Smith  building  in  the district,  G.  M.,  in  said 

county,  is  a  nuisance  to  the  public  in  general  and  to  the  said  John  Doe 
in  particular,  and  whereas  a  jury  of  freeholders  duly  made  up  and 
sworn  has  found  said  tallow  factory  to  be  a  nuisance,  you  are  there- 
fore commanded  forthwith  to  abate  and  suppress  such  nuisance  and 
of  the  goods  and  chattels,  lands  and  tenements  of  said  Richard  Roe, 
to  make  the  sum  of  thirty-one  dollars  for  costs  of  suit. 

Given  under  our  hands  and  official  signatures  th\s  fourteenth  (lay  oi 
June,  igOO. 

{Signatures  as  in  Form  No.  lJi595.) 

1.  Georgia. — 2  Code  (1895),  §  4760.  See,  generally,  the  statutes  cited  supra, 
note  2,  p.  286. 
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NUL  DISSEISIN. 

For  Forms  of  Pleas  of  Nul  Disseisin,  see  the  titles  E/ECTMENT,  vol 
7,  p.  279;  ENTRY,  WRIT  OF,  vol.  7,  p.  703. 


NULLA  BONA. 

of  Nulla  . 
Form  No. 
PROPERTY,  vol.  8,  p. 


For  Forms  of  Return  of  Nulla  Bona,  see  the  titles  ATTACHMENT^ 
ETC.,  vol.  2,  Form  No.  3043;  EXECUTIONS  AGAINST 


NUL  TIEL  CORPORATION. 

For  the  Form  of  a  Plea  of  Nul  Tiel  Corporation,  see  the  title  ABA  TE' 

MENT,  PLEAS  IN,  vol.  i,  Forms  Nos.  76,  77. 
Sge  also  the  GENERAL  INDEX  to  this  work. 


NUL  TIEL   RECORD. 

For  the  Form  of  a  Plea  of  Nul  Tiel  Record,  see  the  title  BAIL  AND 

RECOGNIZANCE,  vol.  3,  Form  No.  2936. 
For  the  Form  of  a  Replication  of  Nul  Tiel  Record,  see  the  title  BAIL 

AND  RECOGNIZANCE,  vol.  3,  Form  No.  3923. 
For  the  Form  of  a  Demurrer  to  a  Plea  of  Nul  Tiel  Record,  see  the  title 

DEMURRERS,  vol.  6,  Form  No.  7148. 
See  also  the  GENERAL  INDEX  to  this  work. 


NUNC  PRO  TUNC. 

For  Forms  of  Orders  Nunc  pro  Tunc,  see  the  titles  ADOPTION  OF 
CHILDREN,    vol.    i,  Form  No.   710;  APPEALS,  vol.    i, 
Form  No.  1723. 
For  the  Form  of  a  Stipulation  for  Filing  a  Prayer  for  Appeal  Nunc 

pro  Nunc,  see  the  title  APPEALS,  vol.  i,  Form  No.  1333. 
See  also  the  GENERAL  INDEX  to  this  work. 
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OATHS  AND  AFFIRMATIONS. 

For  Forms  of  Oaths  of  Appraisers  to  Inventory  and  Appraise  Property y 
see  the  title  ATTACHMENT,  ETC.,  vol.  2,  Forms  Nos.  2^43, 
joipj  in  Proceedings  to  Foreclose  Chattel  Mortgage  by  Sale,  see 
the  title  CHATTEL  MORTGAGES,  vol.  4,  Form  No.  5653; 
in  Efninent  Domain  Proceedifigs,  see  the  title  EMINENT 
DOMAIN,  vol.  7,  Forms  Nos.  8363-8365;  in  Extent  Proceed- 
ings, see  the  title  EXTENT,  vol.  8,  Forms  Nos.  p372-p377;  in 
Homestead  Proceedings,  see  the  title  HOMESTEAD  AND 
EXEMPTIONS,  vol.  9,  For?ns  Nos.  1 0381- 10384,  10426, 
1 0427 ;  in  Bankruptcy  Proceedings,  see  the  title  IN  SOL  VENCY; 
BANKRUPTCY,  vol.  10,  Form  No.  11369;  in  Sales  to 
Enforce  Lien,  see  the  title  LIENS,  vol.  11,  Form  No.  13109; 
in  Proceedings  to  Open  Logging  Way,  see  the  title  LOGS  AND 
LOGGING,  vol.  II,  Form  No.  13230. 

For  the  Form  of  the  Oath  of  a  Jury  to  Assess  Damages  in  Eminent 
Domain  Proceedings,  see  the  title  EMINENT  DOMAIN  vol. 
7,  Form  No.  8381. 

See  also  the  GENERAL  INDEX  to  this  work. 


OBSCENE,   INSULTING,   INDECENT 
AND  ABUSIVE   LANGUAGE. 

By  John  J.  McNally. 

I.  USING  ABUSIVE  AND  INSULTING  LANGUAGE,  296. 
1.  Calculated  to  Provoke  Breach  of  the  Peace,  296. 
8.   Concerning  the  Family  of  Another,  297. 

3.  Considered  as  an  Assault,  297. 

4.  Following  and  Mocking  by,  298. 

5.  Intending  to  Insult,  298. 

6.  To  Teacher  in  Presence  of  Pupils,  298. 

II.  USING  OBSCENE  AND  INDECENT  LANGUAGE,  298. 

1.  By  Militiaman  on  Duty,  298. 

2.  By  Singing,  299. 

a.  In  General,  299. 

b.  In  Public  Place,  299. 

3.  In  Presence  of  Child,  299. 

4.  In  Prohibited  Place,  300. 

a.  Domicile  of  Another,  300. 

b.  Public  Street,  300. 
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t.  Public  Traveling  Conveyance,  300. 
(i)  Railroad  Train,  300. 

(2)  Stage,  301. 

(3)  Steamboat,  301. 

(4)  Street  Car,  301. 
5.  Phonograph  Exhibition,  302, 

III.  OBSCENE  AND  INDECENT  PUBLICATIONS,  302. 
1.  In  Gefieral,  303. 

a.  Buying,  303. 

(i)  In  Ge7ieral,  303, 
(2)  Importing,  303. 

b.  Manufacturing,  304. 

(i)  In  General,  304. 

(2)  Designing,  Drawing  or  Engraving,  304. 

(3)  Editing,  Printing  or  Publishing,  304. 
r.  Selling  or  Disposing  of,  305. 

(i)  I 71  General,  305. 

(2)  Giving  Away,  Distributing  or  Circulating,  305. 

(3)  Giving  Information  How  to  Obtain,  306. 

(4)  Lending,  306. 

(5)  Having  in  Possession  with  Intent  to   Give  Away^ 

Lend  or  Sell,  307. 

(6)  Introducing  into  Family,  307. 

(7)  Introducing  into  Place  of  Education,  307. 

(8)  Receiving  Subscriptions  for,  307. 

(9)  Sending  by  Mail,  308. 

{a)  Depositing  in  Post-office,  309. 
(^)  In  Anonymous  Letter,  310. 
(/)  Government  Official  Aiding  or  Abetting,  ^10. 
(10)  Sending  by  Carrier  Other  than  Mail,  311. 
d.  Showing,  Exhibiting  or  Posting,  312. 
(i)  In  General,  312. 

(2)  Bv  Means  of  Show-bill,  313. 

(3)  Keeping  Room  for  Purpose  of ,  313. 

(4)  Writing,  Marking  or  Printing  on  Public  or  Private 

Property,  313. 
J».  Stories  of  Bloodshed,  Lust  or  Crime,  313. 

a.  Printing  or  Publishing,  314. 

b.  Giving,  Lending  or  Selling  to  Child,  314. 

c.  Having  in  Possession  with  Intent  to  Give,  Lend  or  Sell  to 

Child,  314. 

d.  Offer  to  Give,  Lend  or  Sell  to  Child,  315. 

e.  Permitting  or  Employing  Child  to  Give  or  Sell,  315. 
f.  Showing  or  Exhibiting  in  View  of  Child,  315. 

CROSS-REPEREXCES. 

For  Forms  connected  ivith  Prosecutions  for  Disorderly  Conduct  in  the 
Use  of  Obscene,  Insulting  or  Abusive  Language,  see  the  title  DIS- 
ORDERLY CONDUCT  AND  PERSONS,  vol.  6,  p.  947. 

See  also  the  kindred  titles,  BLASPHEMY,  vol.  3,  p.  522;  PRO- 
FANITY. 
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I.  USING  ABUSIVE  AND  INSULTING  LANGUAGE.^ 
1.  Calculated  to  Provoke  Breach  of  the  Peace.^ 


1.  Bequisites  of  Indictment,  etc., 
Generally.  —  For  the  formal  parts  of  a 
criminal  complaint,  indictment  or  in- 
formation in  a  particular  jurisdiction 
see  the  titles  Criminal  Complaints, 
vol.  5,  p.  930;  Indictments,  vol.  9,  p. 
615;  Informations  in  Criminal  Cases, 
vol.  g,  p.  768. 

Statutory  provisions  relating  to  the  of- 
fense of  using  obscene,  insulting,  inde- 
cent or  abusive  language  are  found  in 
the  following  states: 

Alabama.  —  Crim.  Code  (1896),  §  4306. 

Ai'izona.  —  Pen.  Code  (1887),  ^  515. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  1825. 

California.  —  Pen.  Code  (1897),  §  415. 

Colorado.  —  Mills' Anno.  Stat.  (1891), 
§  3132. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
1509. 

Florida.  — Rev.  Stat.  (1892),  g§  2623, 
2624. 

Georgia.  —  3  Code  (1895),  §  396. 

IdaAo.—Rev.   Stat.  (1887),   §§   6840, 

6959- 

loiua.  —  Code  (1897),  §§  4958,  5034. 

Kentucky.  —  Stat.  (1894),  ^  1271. 

Maine.  —  Rev.  Stat.  (1883),  c.  51,  §  73. 

Massachusetts.  —  Stat.  (1883),  c.  102. 

Michigan.  —  Comp.  Laws  (1897),  ^§ 
6289,  1 1737,  1 1738;  Laws  (1897).  c.  219. 

Minnesota.  —  Stat.  (1894),  i;  6944. 

Missouri.  —  Rev.  Stat.  (1889),  §  3784. 

Montana.  —  Pen.  Code  (1895),  §  562. 

New  Mexico. — Comp.  Laws  (1897),  § 
1099. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  6836. 

Oklahoma.  —  Stat.  (1893),  §  1874. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6237. 

Utah.  —  Rev.  Stat.  (1898),  §  4247. 

Virginia.  —  Code  (Supp.  1898),  § 
3780^. 

Wisconsin.  — Stat.  (1898),  §  4398. 

See  also  list  of  statutes  cited  in  the 
article  Disorderly  Conduct  and  Per- 
sons, vol.  6,  p.  925. 

Setting  Out  Exact  Words  Used.  —  It 
seems  that  following  the  language  of 
the  statute  is  not  sufficient.  State  v, 
Hayward,  83  Mo.  299. 

The  better  rule  is  that  the  words  re- 
lied upon  as  constituting  the  offense 
should  be  alleged  in  hac  verba,  or  at 
least  be  particularly  described  when 
the  words  themselves  are  alleged  to  be 


too  lascivious,  lewd,  obscene  or  vulgar 
to  be  stated  in  the  complaint,  informa- 
tion or  indictment.  Moore  v.  State,  50- 
Ark.  25;  State  v.  Hutson,  40  Ark.  361; 
Hearn  v.  State,  34  Ark.  550;  State  v. 
Moser,  33  Ark.  140;  Knowles  v.  State, 
3  Day  (Conn.)  103  {modifying  Com.  v. 
Holmes,  17  Mass.  336;  Reyes  v.  State, 
34  Fla.  181);  Stevenson  v.  State,  90  Ga. 
456;  Fuller  V.  People,  92  111.  182;  Mc- 
Nair  v.  People,  89  111.  441;  Strohm  v. 
People,  60  111.  App.  128  (affirmed  in 
Strohm  v.  People,  160  111.  582);  State  v. 
Burrell,  86  Ind.  313;  State  v.  Coffing,  3 
Ind.  App.  304;  Com.  v.  Wright,  139 
Mass.  382;  Com.  v.  Tarbox,  i  Cash. 
(Mass.)  66;  Com.  v.  Holmes,  17  Mass. 336 
{modified  by  Com.  v.  Wright,  139  Mass. 
382);  People  V.  Girardin,  i  Mich.  90; 
State  V.  Hayward,  83  Mo.  299;  People 
V.  Kaufman,  14  N.  Y.  App.  Div.  305; 
People  V.  Danihy,  63  Hun  (N,  Y.)  579; 
People  V.  Hallenbeck,  (Greene  County 
Oyer  &  T.)  52  How.  Pr.  (N.  Y.)  502; 
Com.  V.  Sharpless,  2  S.  &  R.  (Pa.)  91; 
Young  V.  State,  10  Lea  (Tenn.)  165; 
State  V.  Pennington,  5  Lea  (Tenn.)  506; 
State  V.  Brown,  27  Vt.  6ig;  Peters  v. 
State,  66  Wis.  339;  Steuer  v.  State,  59 
Wis.  472;  U.  S.  V.  Harmon,  34  Fed. 
Rep.  872;  Bates  v.  U.  S.,  11  Biss.  (U.  S.) 
70;  Bradlaugh  v.  Reg.,  3  Q.  B.  D.  607. 

Explaining  Language  Used. —  If  the 
words  charged  to  have  been  used  were 
not  abusive  or  not  obscene  per  se,  the 
indictment  must  show  by  extrinsic 
averments  that  they  were  used  in  that 
sense  and  were  so  understood  by  the 
person  who  heard  them.  States.  Cone, 
16  Ind.  App.  350. 

Indictment  for  Common-law  Offense. — 
In  State  v.  Appling,  25  Mo.  315,  an  in- 
dictment charging  the  use  of  obscene 
language  was  held  to  be  a  good  common- 
law  indictment,  although  no  statutory 
offense  existed  in  the  state. 

2.  Bequisites  of  Indictment,  etc.,  Oen- 
erally,  —  See  supra,  note  i. 

Statutory  Provisions.  —  See  list  of  stat- 
utes cited  in  vol.  0,  p.  950,  note  2;  and 
also  supra,  note  i. 

Charging  Conjunctively. —  Under  3  Ga. 
Code  (1895),  ^  396,  making  it  an  offense 
to  use  to  or  of  another  opprobrious 
words  or  abusive  language,  tending  to 
cause  a  breach  of  the  peace,  an  indict- 
ment charging  conjunctively  that  the 
language  was  used  to  and  of  another^ 


296 


Volume  13. 


14597.  AND  ABUSIVE  LANGUAGE.  14599^ 

Form  No.  14597.' 
{Commencing  as  in  Form  No.  1072^,  and  continuing  down  to  *)  wil- 
fully and  unlawfully  use  to  and  in  the  presence  and  hearing  of  one 
Richard  Roe  violently  abusive  language,  to  -wit,  {setting  out  the  lan- 
guage) concerning  him,  the  said  Richard  Roe,  under  circumstances- 
reasonably  calculated  to  provoke  a  breach  of  the  peace  against  the: 
{concluding  as  i?i  Form  No.  107 2 J(). 

2.  Concerning"  the  Family  of  Another. 

Form  No.  14598.' 

{Commencing  as  in  Form  No.  10727,  and  continuing  down  to  *)  did 
intentionally,  wilfully  and  unlawfully  use  abusive  and  insulting  lan- 
guage, to  wit,  {setting  out  the  Ic^nguage),  in  the  presence  of  ^  one  Richard" 
Roe,  at  the  village  oi  Juneau,  in  the  county  aforesaid,  in  reference  to 
on^  Jane  Roe,  the  s,2\di  Jane  Roe  being  then  and  there  a  member  of 
the  family  of  the  said  Richard  Roe,  to  wit,  a  sister  of  the  sd\6.  Richard' 
Roe,  the  said  language  being  without  justification  or  excuse,  and  then 
and  there  intended  and  naturally  tending  to  provoke  an  assault,  the 
said  village  oi  Juneau  not  then  and  there  being  a  city  or  village  having 
enacted  an  ordinance  under  its  charter  for  the  punishment  of  the 
aforesaid  offense  or  a  similar  offense,  against  the  {concluding  as  in 
Form  No.  10727). 

3.  Considered  as  an  Assault. 

Form  No.  14599.* 

{Commencing  as  in  Form  No.  10709,  and  continuing  down  to  *)  did' 

although  the  evidence  shows  that  they  peace  should  name  person  before  whom 

were  used  of  but  not  to  him,  the  other  it  was  spoken  and  to  whom  said,  and  if 

features  of  the  offense  being  properly  not  known,  so  allege.     State  e^  Clarke, 

charged,  was  sustained  and  defendant  31  Minn.  207. 

convicted.  Lecroy  z/.  State,  89 Ga.  335.  "  Unlawfully  Done."  —  An  indictment 
Under  the  same  section,  it  was  held  need  not  state  that  the  offense  was 
that  written  language  was  not  contem-  "unlawfully  "  done,  if  the  statute  de- 
plated  as  an  offense.  Stevenson  v.  scribing  the  offense  does  not  use  the 
State,  90  Ga.  456.  word  "unlawful."     State  v.   Murphy, 

Charging  in  Language  of  Statute.  —  In  43  Ark.  178. 

Missouri,  it  has  been  held  that  an  in-  1.    Virginia. — Code   (Supp.    1898),   5^ 

formation  that  charges  a  disturbance  of  37803. 

the  peace  by  using  offensive  and  inde-  See,  generally,  supra,  note  2,  p.  296; 

cent  conversation  in   the  terms  of  the  and  Forms  Nos.  7670,  7671,  7672,  and 

statute  is  sufficient.     State  v.  Fare,  39  notes  thereto. 

Mo.  App.  no  {overruling  State  v.  Bach,  2.    IVisconsin.  — Stat.  (1898),  §  4398. 

25   Mo.    App.  554).     But  the  contrary  See,  generally,  supra,  note  r,  p.  296;. 

was  held  in  State  v.  Hayward,  83  Mo.  note  2,  p.  296. 

299.     And  the  latter  seems  to   be  the  8.  Complaint   must   allege   that   the 

better  rule.     See  supra,  note  i,  p.  296.  language  was  used  in  the  presence  of 

Names  of  persons  in  reference  to  whom  the  complainant  or  of  some  member  of 

language  was  used  must  be  alleged,  if  his  family.     Peters  v.   State,  66  Wis. 

known.     State  v.  Clarke,  31  Minn.  207.  339.    Compare  State  v.  Clarke,  31  Minn. 

Naming  Person  to  Whom  Words  were  207. 

Spoken.  —  Complaint  for  using  abusive  4.  New  Mexico.  —  Comp.  Laws(i897), 

and  obscene  language  tending  to  pro-  §  1099. 

Yoke  an  assault  or  any  breach  of  the  See,  generally,  supra,  note  r,  p.  296^ 
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wilfully  and  unlawfully,  and  in  a  gross,  insulting  and  angry  manner, 
insult  one  Richard  Roe  personally,  against  the  reputation  of  the  said 
Richard  Roe,  by  Sdiy'xug  (setting  out  the  language),  said  language  then 
and  there  being  uttered,  said  and  spoken  by  the  ^2\.^  John  Doe  in  a 
gross,  insulting  and  angry  manner,  contrary  to  the  {concluding  as  in 
Form  No.  10709). 

4.  Following"  and  Mocking"  by. 

Form  No.  14600.' 

(Commencing  as  in  Form  No.  10685,  and  continuing  down  to  *)  did 
wilfully  and  unlawfully  provoke  contention  by  following  and  mock- 
ing ont  Richard  Roe  with  abusive  and  indecent  language,  to  wit,  (^set 
4mt  the  language),  against  the  {concluding  as  in  Form  No.  10685). 

5.  Intending  to  Insult. 

Form  No.  1 4  6  o  i  .* 

(Commencing  as  in  Form  No.  10695,  and  continuing  down  to  *)  did 
intentionally,  wilfully  and  unlawfully  use  to  and  in  the  presence  and 
hearing  of  ox\e  Richard  Roe  abusive  and  insulting  language,  to  wit, 
(setting  out  language),  then  and  there  intending  thereby  to  insult  the 
SdXdi  Richard  Roe,  against  the  (concluding  as  in  Form  No.  10695). 

6.  To  Teachep  in  Presence  of  Pupils. 

Form  No.  14602.^    • 

(Commencing  as  in  Form  No.  10688,  and  cofitinuing  down  to  *)  did 
wilfully  and  unlawfully,  while  in  a  school-house,  in  the  city  of  Webster^ 
upbraid  and  insult  one  Jane  Roe  in  the  presence  of  the  pupils  of  the 
said  school  by  saying  (setting  out  the  language  used),  the  said  Jane  Roe 
being  then  and  there  the  school-teacher  of  the  pupils  aforesaid,  against 
the  (concluding  as  in  Form  No.  10688). 

II.  USING  OBSCENE  AND  INDECENT  LANGUAGE. 
1.  By  Militiaman  on  Duty. 

Form  No.  14603.'* 

(Commencing  as  in  Form  No.  1068 Jf.,  and  continuing  down  to  *)  John 
Doe,  of  the  county  aforesaid,  on  the  first  day  of  January,  nineteen  hun- 
dred, being  then  and  there  a  commissioned  officer,  to  wit,  a  colonel  oi 
the  Colorado  National  Gtiards,2ind  then  and  there  being  in  the  military 
service  of  the  state  of  Colorado,  while  on  duty  in  a  public  place,  to 
wit,  in  the  city  of  Rico,  on  the  day  aforesaid,  did  unlawfully  use  cer- 
tain obscene  language,  to  wit,  (set  out  the  language),  contrary  to  the 
(concluding  as  in  Form  No.  1068Jf). 

1.  Connecticut.— Gen.  Stat.  (1888),  §  3.  /^/^r«Va.  —  Rev.  Stat.  (1892),  §  2623. 
1509.  See,  generally,  supra,  note  i,  p.  296. 

See,  generally,  supra,  note  i,  p.  296.         4.   Colorado.  —  Mills'     Anno.     Slat. 

2.  Kentucky.  —  Stat.  (1894),  §  1271.         (1891),  ^  3132. 

See.  generally,  supra,  note  i,  p.  296.         See,  generally,  supra,  note  i,  p.  296. 
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2.  By  Singing.i 

a.  In  General. 

Form  No.  14604.* 

{Commencing  as  in  Form  No.  10707,  and  continuing  down  to  *)  did 

wilfully  and  unlawfully  sing  and  repeat  a  certain  lewd  and  obscene 

song,  to  wit,  {setting  out  language),  contrary  to  the  {concluding  as  in 

Form  No.  10707). 

b.  In  Public  Place. 

Form  No.  14605.* 

{Commencing  as  in  Form  No.  10690,  and  continuing  down  to  *)  did 
then  and  there  wilfully  and  unlawfully  sing  a  certain  obscene  and 
lewd  song  containing  the  following  language,  to  wit,  {setting  out  the 
language),  in  a  certain  public  place,  to  wit,  in  the  National  Hotel  in 
Pierce  City  in  the  county  aforesaid,  where  there  were  then  present  to 
be  annoyed  thereby  certain  persons,  to  wit,  the  guests  and  patrons  of 
the  said  hotel,  contrary  to  {concluding  as  in  Form  No.  10690). 

3.  In  Presence  of  Child.* 

Form  No.  14606.* 

{Commencing  as  in  Form  No.  10700,  and  continuing  down  to*)  did 
wilfully  and  unlawfully,  within  the  limits  of  the  township  of  Coral,  use 
obscene,  vulgar  and  insulting  language,  to  wit,  {setting  out  words  used), 
within  the  hearing  of  a  child,  to  wit,  Mary  Roe,  [she,  the  said  Mary 
Roe,  being  then  and  there  less  than  twelve  years  of  age,  to  wit,  eight 
years  of  age],^  against  the  {concluding  as  in  Form  No.  10700). 

1.  Requisites  of  Indictment,  etc.,  Gen-  Utah. — Rev.Stat.  (1898),  ^4247,  subs.  5. 

erally.  —  See  supra,  note  i,  p.  296.  2.  New  Hampshire. — Pub.  Stat.  (1891), 

In  Indiana,  in  Mcjunkins  v.  State,  lo  c.  264,  §3. 

Ind.  140,  it  was  held   that  while  inde-  See,  generally,  supra,  note  1. 

cent  exposure  of  person,  under  .the  au-  3.  Idaho.  —  Rev.  Stat.  (1887),  §  6840, 

thorities,  was  an  offense  against  those  subs.  5. 

statutes  prohibiting  "notorious   lewd-  See,  generally,  supra,  note  1. 

ness   or   other   public  indecency,"  yet  4.  Bequisites   of  Indictment,  etc.,  Gen- 

the  singing  of  lewd  songs  and  the  use  erally. — See  supra,  note  i,  p.  296. 

of  obscene  language  could  not  properly  Statutory  provisions    relating   to   this 

be  brought  within  the  meaning  of  such  offense  exist  in  the  following  states: 

terms  in  the  statute  of  that  purport.     In  Arizona.  —  Pen.  Code  (1887),  §  515. 

the  case  above,  however,   the  obscene  California. — Pen.  Code  (1897),  §  415. 

language  was  used  to  induce  people  to  Idaho.  —  Rev.  Stat.  (1887),  §  6959. 

come  into  the  booth,  thus   connecting  Michigan.  —  Comp.   Laws   (1897),  §§ 

the  offenses.  II737,  11738;  Laws  (1897),  c.  219. 

In    A'orth    Carolina,    an    indictment  North  Dakota.  —  Rev.  Codes  (1895),  § 

charging  singing  of  obscene  song,  and  6836. 

setting  out  one  stanza,  was  held  good.  Oklahoma.  — Stat.  (1893),  §  1874. 

State  V.  Toole,  106  N.  Car.  736.  South   Dakota.  —  Dak.    Comp.    Laws 

Statutory  provisions   relating    to    this  (1887),  §  6237. 

offense  exist  in  the  following  states:  6.  Michigan.  —  Comp.  Laws  (1897),  § 

Idaho.  —  Rev.    Stat.    (1887),    §6840,  11737. 

subs.  5.  See,    generally,   supra,   note  4;   and 

Montana. — Pen.  Code  (1895),  §  562,  Form  No.  7668. 

■subs.  5.  6.  The  allegation  in  []  is  required  by 

Ne7o  Hampshire. —  Pub.  Stat.  (1891),  c.  some  statutory  provisions,  though  un- 

264,  §3.  necessary  under  ihe:  Michigan  statute. 
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4.  In  Prohibited  Place. 

a.  Domicile  of  Another.' 

Form  No.  14607.' 

{Commencing  as  in  Form  No.  10682,  and  continuing  down  to  *.) 
The  said  John  Doe,  on  Xht  first  day  of  January,  nineteen  hundred,  in 
the  county  aforesaid,  did  then  and  there  wilfully  and  unlawfully  go 
to  the  domicile  and  usual  place  of  abode  of  Richard  Roe  and  then 
and  there  did  utter  and  publish  certain  vulgar,  indecent  and  obscene 
language  {setting  out  the  language  used')  in  the  presence  and  hearing 
of  one  Mary  Roe,  a  person  then  and  there  bdng,  against  the  {con- 
cluding as  in  Form  No.  10682). 

b.  Public  Street. 

Form  No.  14608.' 

{Commencing  as  in  Form  No.  10711,  and  continuing  down  to  *)  and 
on  divers  other  days  and  times,  both  before  and  since  that  day,  in  a 
certain  public  street  and  highway  in  said  county,  and  in  the  presence 
and  hearing  of  divers  persons  then  and  there  and  on  the  said  other 
days  and  times  assembled,  did  use  vulgar  and  obscene  language,  in 
substance  {setting  out  the  language),  and  did  then  and  there  and  on 
said  other  days  and  times,  in  the  presence  and  hearing  of  the  said 
divers  persons  being  then  and  there  assembled,  repeat  said  language 
{setting  out  the  language),  to  the  evil  example  of  all  others  in  like  case 
offending,  to  the  common  nuisance*  of  all  the  good  citizens  then 
and  there  and  on  the  said  other  days  and  times  assembled  {concluding 
as  in  Form  No.  10711). 

e.  Public  Traveling  Conveyance. 

(1)  Railroad  Train. ^ 

1.  Requisites  of  Indictment,  etc.,  Gen-         See,  generally,  supra,  note  i. 
erally.  —  See  supra,  note  i,  p.  296.  4.  In  Pennsylvania,  a  count  in  an  in- 
Statutory   provisions    relating  to    this     dictment   alleging   speaking,    publicly 

offense  exist  in  in  the  streets,  wicked,  scandalous  and 

Alabama.  —  Crim.  Code  (1896),  §  4306.  infamous  words,  representing  men  and 

See  Form  No.  7669  and  notes  thereto.  women  in  obscene  and  indecent  posi- 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  §  tions,    was    held    to    be    sufficient    as 

1825.  charging  an  act  indictable  as  a  misde- 

Charging  in  Language  of  Statute. —  In  meanor  without  alleging  "  to  the  com- 

an  indictment  for  abusive  and  insult-  mon  nuisance."     Barker  v.   Com.,   19^ 

ing  language  in  or  near  dwelling-houses  Pa.  St.  412. 

in  presence  of  a  family,  it  is  sufficient  5.  Requisites  of  Indictment,  etc.,  Gen- 

to  follow  the  language  of  the  statute  erally. — See  supra,  note  i,  p.  296. 

defining  the  ofifense.     Weaver  v.  State,  Compare  Form   No.  7656,  and   notes 

79  Ala.  279.  thereto. 

2.  Arkansas. — Sand.  &  H.  Dig.  (1894),  Statutory  provisions  relating  to  this 
§  1S25.  offense  exist  in 

See,  generally,  J«;>ra,  note  I.  Maine. — Rev.  Stat.  (1883),  c.    51,   § 

3.  This    form    is    based    upon    the     73. 

indictment    set    out    in    substance    in         Michigan.  —  Comp.   Laws    (1897),    § 
State  V.   Brewington,   84  N.   Car.  783,     6289. 
which  was  considered  sufficient. 
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Form  No.  14609.' 

{Commencing  as  in  Form  No.  10700,  and  continuing  down  to  *)  while 
riding  as  a  passenger  in  the  passenger  car  of  the  Michigan  Central 
Railroad  passenger  train  between  the  city  of  Coral  and  the  city  of 
Denmark,  in  the  county  aforesaid,  did  wilfully  and  unlawfully  use  and 
utter  certain  indecent  and  obscene  language,  to  wit,  {setting  forth  the 
language'),  in  the  presence  and  hearing  of  other  passengers,  then  and 
there  being  and  riding  in  said  car,  and  to  the  great  annoyance  of  the 
said  other  passengers,  against  the  {concluding  as  in  Form  No.  10700). 

(2)  Stage. 

Form  No.  1 4  6 1  o .' 

(^Commencing  as  in  Forfn  No.  10701,  and  continuing  down  to  *)  while 
a  passenger  on  a  public  stage  going  between  the  city  of  St.  Paul  and 
the  city  of  Glencoe  in  the  state  of  Minnesota,  did  wilfully  and  unlaw- 
fully use  offensive  language,  to  wit,  {setting  out  the  language),  then 
and  there  annoying  thereby  the  other  passengers  in  the  stage 
aforesaid. 

Dated  {concluding  as  in  Form  No.  10701). 

(3)  Steamboat. 
Form  No.  i  4  6 1 1 .' 

{Commencing  as  in  Form  No.  10699,  a?id  continuing  down  to  *)  while 
in  and  upon  a  steamboat  known  as  Firefly,  which  said  boat  was 
engaged  in  carrying  passengers  from  Northampton  to  Smith  Ferry  on 
the  Connecticut  River,  did  then  and  there  wilfully  and  unlawfully  dis- 
turb and  annoy  the  passengers  traveling  on  said  boat  aforesaid  by 
using  obscene  and  indecent  language,  to  wit,  {setting  out  the  language), 
in  the  presence  and  hearing  of  the  passengers  aforesaid,  against  the 
{concluding  as  in  Form  No.  10699). 

(4)  Street  Car. 
Form  No.  1 4  6  i  2  .* 

{Commencing  as  in  Form  No.  10689,  and  continuing  down  to  *)  while 
a  passenger  on  a  street  car  in  the  city  oi  Hawkinsville,  in  the  county 
aforesaid,  did  wilfully  and  unlawfully  and  without  provocation  use 
obscene  and  vulgar  language,  to  wit,  {setting  out  the  language),  in  the 
hearing  and  presence  of  certain  females,  to  wit,  Jane  Roe  and  Lucy 
Short,  then  and  there  passengers  on  the  street  car  aforesaid,  contrary 
to  the  {concluding  as  in  Form  No.  10689). 

1.  Michigan.  —  Comp.  Laws  (1897),  3.  Massachusetts.  —  Stat.  (1883),  c. 
§  6289.  102. 

See,  generally,  supra,  note  5,  p.  300.         See,  generally,  supra,  note  5,  p.  300. 

2.  Minnesota.  — Stat.  (1894),  J5  6944.  4.  Georgia.  — 2  Code  (1895),  §  396. 
See,  generally,  supra,  note  5,  p.  300;         See,  generally,  supra,  note  5,  p.  300; 

and  compare  Form  No.  7653,  and  notes     and   compare   Forms    Nos.    7654,    7655, 
thereto.  and  notes  thereto. 
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5.  Phonograph  Exhibition. 

Form  No.  i  461  3.' 

(^Commencing  as  in  Form  No.  10693,  and  continuing  down  to  *)  while 
then  and  there  the  owner  and  proprietor  of  a  certain  saloon,  known 
as  the  Annex,  in  the  city  of  Logan,  in  the  county  aforesaid,  did  then 
and  there  unlawfully  and  wilfully  exhibit  through  a  phonograph  {o7- 
other  instrument  for  receiving  and  reproducing  the  human  voice,  designat- 
ing if)  a  certain  song  {or  other  matter^  containing  obscene,  indecent 
and  immoral  language,  to  wit,  {setting  out  the  language),  contrary  to 
(concluding  as  in  Form  No.  1069S). 

Ill,  OBSCENE  AND  INDECENT  PUBLICATIONS.^ 


1.  loioa.  — Code  (1897),  §  4958. 

See,  generally,  supra,   note  i,  p.  296. 

2.  Requisites  of  the  indictment,  etc., 
Generally.  —  See  supra,  note  i,  p.  296. 

Statutory  provisions  relating  to  offenses 
connected  with  obscene  and  indecent 
pictures,  publications  and  .prints  are 
found  in  the  following  states: 

Arizona. — Pen.  Code  (1887),  §  525, 
subs.  3,  4. 

Colorado. — Mills'  Anno.  Stat.  (1891), 
§  1327  et  seq. 

Idaho.  — Kev.  Stat.  (1887),  §  6840, 
subs.  3. 

Iowa. —  Code  (1897),  §  4951  et  seq. 

Kansas. — Gen.  Stat.  (1897),  c.  100,  § 
290  et  seq, 

Maine.  —  Rev.  Stat.  (1883),  c.  124,  § 
13;  c.  ir.  §  116. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  27,  §§  219,  220. 

Massachusetts. — Pub.  Stat.  (1882),  c. 
207,  §  15,  as  amended  Stat.  (1894),  c. 
433;  Stat.  (1890),  c.  70. 

Minnesota.  — Stat.  (1894),  §  6973. 

Mississippi.  —  Anno.  Code  (1892),  § 
1216. 

Missouri.  — Rev.  Stat.  (1889),  §§  3799, 
3802. 

Montana. — Pen.  Code  (1895),  §  562, 
subs.  3. 

Nevada.  —  Gen.  Stat.  (1885),  §  4663. 

New  York.  —Birds.  Rev.  Stat.  (1896), 
p.  2196,  §  I  et  seq.;  Cook's  Pen.  Code 
(1898),  §  317  et  seq. 

North  Dakota.  —  Rev.  Codes  (1895), 

§7215- 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
7027  et  seq. 

Oklahoma. — Stat.(i893),  §  2206,  subs.  3. 

Oregon. —  Hill's  Anno.  Laws  (1892), 
§  1870. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  525,  §  305  et  seq.;  Laws  (1897), 
p.  63,  No.  51. 


Rhode  Island.  — Gen.  Laws  (1896),  c. 
281,  §13;  Laws  (1897),  c.  455. 

South  Carolina.  —  Crim.  Stat.  (1893), 
§  255  et  seq. 

South  Dakota. — Dak.  Comp.  Laws 
(1887),  §  6567,  subs.  3. 

Tennessee.  — Code  (1896),  §  6770. 

Texas.  — Laws  (1897),  c.  116. 

Utah.  —  Rev.  Stat.  (1898),  §  4247, 
subs.  3. 

Vertnont.  —  Stat.  (1894).  §g  5009, 
5068  et  seq.,  as  amended  Laws  (1896),  p. 
68,  No.  no. 

Virginia.  — Code  (1887),  §  3791. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7246. 

Wisconsin.  — Stat.  (1898),  §  4590. 

Wyoming.  —  Rev.   Stat.  (1887),  §  997. 

United  States.  — 26  Stat,  at  L.  (1890), 
c.  1244,  ^  II  et  seq.;  Rev.  Stat.  (1878),  § 
3893,  as  amended  25  Stat,  at  L.  (1888), 
c.  1039. 

See  also  list  of  statutes  cited  infra^ 
note  5,  p.  313. 

In  Washington,  the  information  or 
indictment  is  sufficient  if  the  facts  are 
generally  stated.  Ballinger's  Anno. 
Codes  &  Stat.  Wash.  (1897),  §  6860. 

Following  the  language  of  the  statute 
is  not  ordinarily  sufficient.  Smith  v. 
State,  63  Ala.  55;  Reyes  v.  State,  34 
Fla.  181;  McNair  v.  People,  89  111.  441; 
State  V.  Fare,  39  Mo.  App.  no;  State 
V.  Peirce,  43  N.  H.  273;  U.  S.  v. 
Slenker,  32  Fed.  Rep.  691;  U.  S. 
V.  Clark,  37  Fed.  Rep.  106;  U.  S.  v. 
Brazeau,  78  Fed.  Rep.  464. 

Newspaper  or  book,  being  cumbrous 
by  nature,  need  not  be  set  out  in  its 
entirety.  Strohm  v.  People,  60  111. 
App.  128;  State  V.  Van  Wye,  136  Mo. 
227. 

knowledge  on  the  part  of  defendant 
that  matter  was  obscene  should  be 
alleged.     Barker  v.   Com.,   19   Pa.   St. 
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1.  In  General. 

a.  Buying. 
(1)  In  General. 
Form  No.  i  4  6 1  4  .' 

{Commencing  as  in  Form  No.  10703,  and  continuing  down  to  *)  did 
then  and  there  knowingly,  scandalously,  unlawfully,  wilfully,  felo- 
niously and  intentionally  buy  twenty-five  copies  of  a  certain  obscene, 
lewd  and  licentious  book  called  "  Cupid's  Yokes,  or  The  Binding  Forces 
of  Conjugal  Life,"  vihich.  said  book  is  a  publication  of  an  indecent  and 
scandalous  character  in  this,  to  wit :  (^setting  out  the  obscene,  lewd  and 
licentious  matter),  the  said  twenty-five  copies  of  the  said  book  being  then 
and  there  bought  and  feloniously  had  in  the  possession  of  him  the 
said  John  Doe,  then  and  there  with  the  felonious  intent  to  sell  and 
circulate  the  same,  contrary  to  {concluding  as  in  Form  No.  1070S). 

(2)  Importing. 

Form  No.  14615.' 

{Commencing  as  in  Form  No.  10717,  and  continuing  down  to  *)  did 
then  and  there  knowingly,  wilfully,  unlawfully  and  feloniously  import 
a  certain  book,  to  wit,  {setting  out  the  title  of  the  book),  containing 
obscene  language  manifestly  tending  to  the  corruption  of  the  morals 
of  youth,  portions  of  which*  said  obscene  language  are  as  follows,  to 
wit:  {setting  out  the  obscene  language),  and  other  portions  of  which  said 
obscene  language  are  so  lewd,  obscene,  lascivious  and  vulgar  that  the 
same  would  be  offensive  to  the  court  here  and  improper  to  be  placed 
upon  the  records  thereof,^  wherefore  the  jurors  aforesaid  do  not  set 
forth  the  same  in  this  indictment, f  against  Xho,  {concluding  as  in  Form 
No.  10717). 

412;  Abendroth  v.  State,  34  Tex.  Crim.  words    need    not    be   averred    in    hcec 

325;  State  V.   Holedger,   15  Wash.  443;  verba.      McNair  v.  People,  89  111.  441; 

U.    S.    V.    Bebout,    28   Fed.   Rep.    522;  Strohm   v.   People,    60    111.   App.    128; 

U.  S.  V.  Slenker,  32  Fed.  Rep.  691.  State  v.  Burrell,  86  Ind.  313;  Com.  v. 

But   it   seems    that   after    judgment  Tarbox,   i   Cush.   (Mass.)   66;  Com.  v. 

and  verdict,    alleging    that   defendant  Holmes,  17  Mass.  336;  People  7/.  Girar- 

knowingly  deposited  obscene  matter  is  din,   i   Mich.  90;  State    v.  Appling,  25 

sufficient,  without  an  allegation  to  the  Mo.    315;    People   v.    Hallenbeck,  (Su- 

effect    that   he   knew    that  the    matter  preme  Ct.)  2  Abb.  N.  Cas.  (N.   Y.)  66; 

which  he   mailed  was  obscene.     U.  S.  People  v.  Danihy,  63  Hun  (N.  Y.)  579; 

V.    Bennett,    16   Blatchf.   (U.   S.)   338;  Barker  z/.  Com.,  19  Pa.  St.  412;  Com.  i/. 

Price  V.  U.  S.,  165  U.  S.  in;  Rosen  v.  Sharpless,  2  S.  &  R.  (Pa)  91;  State  v. 

U.  S.,  161  U.  S.  29.  Smith,  17  R.  I.  37i;  State  v.  Steele,  3 

1.  Missouri.  —  Rev.  Stat.  (1899),  §  Heisk.  (Tenn.)  135;  State  v.  Brown,  27 
2176.  Vt.  619;  U.   S.  V.  Bennett,   16  Blatchf. 

See.  generally,  sufra,  note  2,  p.  302.      (U.  S.)  338;  U.  S.  v.  Kaltmeyer,  16  Fed. 

2.  Rhode  Island.— hsivts  (i^()l),  c.  ^SS-     Rep.    760;  U.    S.    v.  Gaylord,    17  Fed. 
See,  generally,  supra,  note  2,  p.  302.       Rep.  438. 

3.  If  the  indictment  alleges  that  the  But  the  better  rule  seems  to  be  to  set 
obscene  matter  would  be  offensive  to  out  the  obscene  matter  verbatim.  See 
the  court  and  improper  to  be  placed  supra,  note  i,  p.  296;  Com.  z/.  McCance, 
upon    the    records  thereof,    the   exact  164  Mass.  162. 
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b.  Manufacturing.' 
(1)  In  General, 
Form  No.  i  4  6  1 6 .' 

(^Commencing  as  in  Form  No.  10713,  and  continuing  down  to  *)  did 
then  and  there  knowingly,  wilfully,  unlawfully  and  feloniously  make, 
print  and  publish  a  certain  indecent,  immoral  and  lascivious  picture, 
representing  a  man  in  an  indecent,  impudent  and  immoral  attitude 
with  a  woman,  the  said  making,  printing  and  publishing  not  then 
^and  there  being  for  medical  or  scientific  purposes,  contrary  to  the 
(^concluding  as  in  Form  No.  107 IS). 

(2)  Designing,   Drawing  or  Engraving. 
Form  No.  1 4  6  i  7  .* 

(^Commencing  as  in  Form  No.  10698,  and  continuing  down  to  *)  did 
then  and  there  knowingly,  wilfully  and  unlawfully,  at  the  city  of 
Westminster  in  the  county  aforesaid,  design,  draw  and  engrave  cer- 
tain obscene  pictures  and  representations  upon  paper  (or  other  mate- 
rial, designating  it)  of  an  indecent  and  immoral  nature,  representing 
men  in  obscene,  lewd  and  indecent  attitudes  with  women,  contrary 
to  the  (concluding  as  in  Form  No.  10698). 

(3)  Editing,  Printing  or  Publishing. 

Form  No.  1461  8.* 

(Precedent  in  State  v.  Holedger,  15  Wash.  444.)* 

1.   Eequisites   of  the  Indictment,   etc.,  verba  is  sufficient,  and  it  is  not  neces- 

Generally.  —  See  supra,  note  i,  p.  296.  sary  to  allege  the  manner  and  means 

Age  of  defendant,  where  the  penalty  of  the  making  of  the  same  or  the  cir- 
differs  for  persons  less  or  more  than  cumstances  in  connection  with  the  pub- 
twenty-one  years  old,  need  not  be  lication  thereof.  Smith  v.  State,  24 
stated.    Thecourt  may  determine  age  of  Tex.  App.  i. 

the  person  guilty  of  manufacturing  and  For  an  offense  under  Tex.  Pen.  Code 

printing  obscene  and  indecent  photo-  (1895),  art.   365,  the  indictment  should 

graphs.     People    v.    Justices,    10   Hun  set  out  the  tenor  or  description   of  the 

(N.  Y.)  224.  print,    picture  or  writing,  and  it  must 

Defendant's   Knowledge.  —  Knowledge  appear  from  an  inspection  thereof  that 

that    publication    was  obscene  is    pre-  it  is  obscene  or  indecent  and  that  the 

sumed    by   the    court   of   one    editing,  mode  and  manner  of  publication  was 

printing  and  selling  such  publication,  manifestly    designed    to    corrupt    the 

State  z/.  Holedger,  15  Wash.  443.  morals  of  youth.     Abendroth  v.  State, 

That  defendant  knew  the  publication  34  Tex.  Crim.  325. 

was  obscene  need  not  be  stated,  where  2.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 

he    is    charged    with    having    "know-  §7027 — i. 

ingly "  published   the  same.     State  v.  See,  generally,  supra,  note  r. 

Holedger,  15  Wash.  443.  3.  Maryland.   —  Pub.      Gen.     Laws 

Fablication    of    the    obscene    matter  (1888),  art.  27,  §  220. 

should  be  alleged.     State    v.    Kountz,  See,  generally,  supra,  note  i. 

12  Mo.  App.  511;  Com.  V.  Sharpless,  2  4.    Washington.  —  Ballinger's  A  n  no. 

S.  &  R.  (Pa.)  91;  State  v.  Syphrett,  27  Codes  &  Stat.  (1897),  §7246. 

S.  Car   29;  Smith  v.  State,  32  Tex.  594.  See,  generally,  supra,  note  i. 

Setting  out  the  Obscene  Publication,  etc.  5.  This  indictment  was  held  to  be  suf- 

—  An    indictment    setting  out   the  ob-  ficient   against    the    objection    that    it 

scene  and  indecent  composition  iti  hcec  charged  more  than  one  offense. 
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{{Caption  as  in  Form  No.  10842.)y 

Frank  Holedgcr  is  hereby  charged  with  the  crime  of  publishing, 
editing,  and  selUng,  obscene  and  indecent  literature,  committed  as 
follows,  to  wit:  That  on  the  12th  day  oi  January,  a.  d.  i895,  at  the 
county  of  Spokane,  and  state  of  Washington,  Frank  Holedger,  then 
and  there  being,  did  then  and  there  knowingly,  unlawfully,  maliciously, 
scandalously,  and  feloniously  compose,  edit,  print,  sell,  distribute,  and 
offer  for  sale  and  distribution  a  certain  lewd,  scandalous,  obscene  and 
indecent  newspaper  of  the  date  oi  January  12,  iS95,  commonly  known 
as  the  Spokane  Sunday  Sun,  —  contrary  to  the  \(concludifig  as  in  Form 
No.  108j^).Y 

e.  Selling  of  Disposing  of. 

(1)  In  General.2 

Form  No.  14619.^ 

{Commencing  as  in  Form  No.  10681,  and  continuing  down  to  *.) 
The  said  John  Doe,  on  the  first  day  of  January,  nineteen  hundred,  in 
the  county  aforesaid,  did  then  and  there  scandalously,  knowingly, 
wilfully  and  unlawfully  publish,  sell  and  otherwise  dispose  of  a  cer- 
tain lewd,  scandalous,  obscene  and  indecent  newspaper  of  the  date  of 
December  thirtieth,  i899,  known  as  the  "Mountain  City  Sunday  Sun." 
{Concluding  as  in  Form  No.  10681. ) 

(2)  Giving  Away,  Distributing  or  Circulating. 
Form  No.  14620.* 
{Commencing  as  in  Form  No.  10720,  and  continuing  down  to  *)  did 

1.  The  matter  to  be  supplied  within  Entertainment  of  Boccaccio:  A  revised 
"[]  will  not  be  found  in  the  reported  case,  translation  by    IV.  K.  Kelly,  with  por- 

2.  Bequisites  of  the  Indictment,  etc.,  trait  and  ten  illustrations  drawn  and 
Generally.  —  See  supra,  note  i,  p.  2g6.  engravedhy Leopold Flamen^,  Published 

Following  the  words  of  the  statute  is  for  the  Trade,'  and    which   said   book 

sufficient  under  the  Pa.  Crim.  Proc.  Act  then  and  there  contained,  among  other 

of  i860.     It  is  not  necessary  to  aver  that  things,  certain  obscene,  indecent,  and 

thedefendant  knew  the  paper  being  sold  impure  language,  and  manifestly  tend- 

was    obscene    or    indecent.     Com.     v.  ing  to  the  corruption  of  the   morals  of 

Havens,  6  Pa.  Co.  Ct.  545.  youth,  which  said  bpok  is  so  lewd,  ob- 

Defendant's  intent  need  not  be  averred,  scene,  indecent,  and  impure,  that  the 

State  7'.  Smith,  11  R.  I.  371.  same  would  be  offensive  to   the  court 

Mode  of  Distribntion. —  Indictment  un-  here  and  improper  to  be  placed  upon 

der  Rhode  Island  statute  for  distributing  the    records    thereof,    wherefore    said 

obscene  papers  should  set  out  the  mode  jurors  do  not  set  forth  the  same  in  this 

of  distribution.     State  z/.  Smith,  17  R.  I.  indictment,"  etc.     This  indictment  was 

371.  held  by  the  court  as  insufficient,  because 

Beasonable  Certainty  in  Charging. —  In  it  did  not  specify  with  reasonable  cer- 

Com.   V.    McCance,   164    Mass.  162,  for  tainty  the  parts  of  the  book  relied  on  as 

an  offense  under  Stat.  (1890),  c.  70,  the  obscene.     See  also  State  v.    Smith,   17 

indictment    in    substance    alleged   that  R.  I.  371.     But  see  Com.  z/.  Holmes,  17 

defendant     "  knowingly,     unlawfully,  Mass.  336;  State  v.  Griffin,  43  Tex.  538; 

feloniously,  wickedly  and  scandalously"  People  v.   Girardin,   i  Mich.  90;  In  re 

sold  "  to  ox\<i.  Jefferson  II.  Parker  a  cer-  Arentsen,  26  W.  N.  C.  (Pa.)  359. 

tain  book,  then  and  there  called  '  The De-  3.  Arizona.  —  Pen.  Code  (1887),  §  525, 

Cameron   of  Boccaccio^  and    which   said  subs.  3. 

book,  upon  the  title  page  thereof,  was  See,  generally,  supra,  note  2. 

thenandthereofthetenorfollowing.that  4.    Tennessee. — Code  (1896),  §  6770. 

is  to  say,  '  The  Decameron;  or  Ten  Days'  See,  generally,  supra,  note  2. 
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then  and  there  knowingly,  scandalously,  wilfully  and  unlawfully  give 
away,  distribute  and  circulate  in  the  city  of  Chattanooga,  in  the  county 
aforesaid,  copies  of  a  certain  printed  paper,  to  wit:  *'  The  Memphis: 
City  Sunday  Sun,"  of  the  date  of  March  10th,  nineteen  hundred,  which 
newspaper  and  printed  paper  was  then  and  there  devoted  mainly  to- 
the  publication  of  scandals,  whorings,  lechery,  assignation,  intrigues 
between  men  and  women,  and  contained  obscene  language,  prints 
and  pictures,  manifestly  tending  to  corrupt  the  morals  of  youth  and 
other  citizens  of  the  state  of  Tennessee,  to  the  evil  example  {concluding^ 
as  in  Form  No.  10720). 

Form  No.  i  462  i .' 
(Precedent  in  State  v.  Van  Wye,  136  Mo.  231.)' 

[(Commencing  as  in  Form  No.  10703,  and  continuing  down  to  *)]^ 
unlawfully,  wilfully,  and  feloniously,  did  then  and  there  engage  in 
the  business  of  disseminating  a  certain  newspaper  and  printed  paper 
commonly  called  and  known  as  "  The  Kansas  City  Sunday  Sun," 
which  newspaper  and  printed  paper  was  then  and  there  devoted 
mainly  to  the  publication  of  scandals,  whorings,  lechery,  assignation, 
intrigues  between  men  and  women,  and  immoral  conduct  of  persons,, 
against  the  [{concluding  as  in  Form  No.  10703).  Y 

(3)  Giving  Information  How  to  Obtain. 

Form  No.  14622.^ 

{Commencing  as  in  Form  No.  10713,  and  co/ttinuing  down  to  *)  did 
then  and  there  knowingly,  wilfully,  unlawfully  and  feloniously  give 
information  by  {setting  out  the  method)  how  (or  by  whom  or  by  what 
means)  a  copy  of  a  certain  obscene,  lewd  and  lascivious  book,  called 
"  Cupid's  Yokes,  or  The  Binding  Forces  of  Conjugal  Life,"  could  be 
obtained,  which  book  contains  obscene,  lewd  and  lascivious  language, 
portions  of  which  {continuing  as  in  Form  No.  lJf615,  after  *,  down  to  f ),. 
contrary  to  {concluding  as  in  Form  No.  10713). 

(4)  Lending. 
Form  No.  14623.^ 

{Commencing  as  in  Form  No.  10710,  and  conti fining  down  to  *)  did 
then  and  there  knowingly,  wilfully  and  unlawfully  lend  to  one 
Richard  Roe  a  certain  obscene,  lewd  and  lascivious  book,  called 
"  Cupid' s  Yokes,  or  The  Binding  Forces  of  Conjugal  Life,"  which  said 
book  contains  certain  obscene,  lewd  and  lascivious  language,  por- 
tions of  which  {continuing  as  in  Form  No.  lJf.615,  after  *,  down  to  f, 
and  concluding  as  in  Form  No.  10710). 

1.  Missouri.  — Rev.  Stat.  (1889),  §  []  will  not  be  found  in  the  reported  case. 
2176.  4.  Ohio.  —  Bates'  x\nno.  Stat.  (1897), 

See,  generally,  supra,  note  2,  p.  305.  §  7027. 

2.  This   indictment   was   held   to    be  See,  generally,  supra,  note  2,  p.  305. 
sufficient  without  setting  out  the  con-  5.  New     York.  —  Birds.     Rev.     Stat, 
tents  of  the  paper,  the  date  of  the  edi-  (1896),  p.  2196,  ^  i;  Cook's  Pen.  Code 
tion  to  be  sold,  and  like  details.  (1898),  §  317. 

3.  The  matter  to  be  supplied  within  See,  generally,  supra,  note  2,  p.  305. 
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(5)  Having  in  Possession  with  Intent  to  Give  Away,  Lend  or 

Sell. 

Form  No.  14624.' 

(^Commencing  as  in  Form  No.  10697,  and  continuing  dotvn  to  *)  did 
then  and  there  knowingly,  intentionally,  wilfully,  unlawfully  and 
feloniously  have  in  his  possession,  with  intent  to  sell  (or  exhibit  or 
circulate^  twenty  copies  of  a  certain  book  entitled  (jetting  out  the  title'), 
containing  obscene  language  manifestly  tending  to  corrupt  the 
morals  of  youth,  which  said  language  is  in  words  following,  to  wit: 
(setting  out  obscene  language),  against  the  (concluding  as  in  Form  No. 
10697). 

(6)  Introducing  into  Family. 

Form  No.  14625.' 

(^Commencing  as  in  Form  No.  1072Jf,  and  continuing  down  to  *)  while 
boarding  at  the  home  of  Richard  Roe,  did  then  and  there  knowingly, 
wilfully,  unlawfully  and  feloniously  introduce  into  the  family  of  the 
said  Richard  Roe  a  certain  obscene,  lewd  and  lascivious  book,  called 
''  Cupid's  Yokes,  or  The  Binding  Forces  of  Conjugal  Life,"  which  said 
book  contains  obscene  language,  portions  of  which  (continuing  as  in 
Form  No.  lJf.615,  after  *,  down  to  f),  against  the  (concluding  as  in 
Form  No.  1072Jf). 

(7)  Introducing  into  Place  of  Education. ^ 

Form  No.  14626.^ 

(Precedent  in  State  v.  Pennington,  5  Lea  (Tenn.)  507.)* 

^(Commencing  as  in  Form  No.  10720)  present]^  that  George  Penning- 
ton, on  the  10th  day  oi  July,  i879,  in  the  said  county  of  Scott,  at  New 
Salem,  a  place  of  education,  unlawfully,  wilfully,  obscenely  and  pub- 
licly introduced  an  obscene  picture  into  a  public  school  at  said  New 
Salem,  manifestly  tending  to  corrupt  the  morals  of  said  school  [to  the 
evil  example  (concluding  as  in  Form  No.  10720).  Y 

(8)  Receiving  Subscriptions  for. 
Form  No.  14627.'' 

(Commencing  as  in  Form  No.  1071^,  and  continuing  down  to  *)  did 
then  and  there  knowingly,  wilfully  and  unlawfully  receive  subscrip- 

1.  Maine.  —  Rev.  Stat.  (1883),  c.  124,  a  school.  Slate  v.  Pennington,  5  Lea 
§  13-  (Tenn.)  506. 

See,    generally,    supra,    note    2,    p.  4.   Tennessee.  —  Code  (1896),  §  6770. 

305.  See,  generally,  supra,  note  3. 

2.  Virginia.  —  Code  (1887),  §  3791.  5.  This    indictment    was   held    to    be 
See,    generally,    supra,    note    2,    p.  sufficient  against  a  motion  to  quash. 

305.  6.  The  matter  enclosed  by  and  to  be 

3.  Requisites  of  the  Indictment,  etc.,  supplied  within  []  will  not  be  found  in 
Generally.  —  See  supra,  note  2,  p.  305.         the  reported  case. 

The  picture  need  not  be  particularly  de-  7.  North  Dakota. —  Rev.  Codes  (1895), 
scribed  in  the  indictment  charging  the     §  7215. 

introduction  of  an  obscene  picture  into        See,  generally,  supra,  note  2,  p.  305. 
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tions  for  a  certain  obscene,  lewd  and  lascivious  book,  called  "  Cupia's 
Yokes,  or  The  Binding  Forces  of  Conjugal  Life"  which  said  book  con- 
tains obscene,  lewd  and  lascivious  language,  portions  of  which  {con- 
tinuing  as  in  Form  No.  11^.615,  after  *,  down  to  f).  This  contrary  to 
(^concluding  as  in  Form  No.  10112). 

(9)  Sending  by  Mail,^ 


1.  Beqoisites  of   the  Indictment,   etc., 

Generally.  —  See  supra,  note  i,  p.  296. 

Statutory  provisions  for  this  offense 
exist  in  the  following  states: 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  1328. 

Iowa.  —  Code  (1897).  §  4953. 

Missouri.  —  Rev.  Stat.  (1S89),  §  3802. 

Nevada.  —  Gen.   Stat.  (1885),  §  4663. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  2196,  §  3. 

C>>4«V.  —  Bates'  Anno.  Stat.  (1897),  § 
7028. 

United  States.  —  Rev.  Stat.  (1878),  § 
3893,  as  amended  25  Stat,  at  L.  (1888),  c. 
1039. 

TTnder  TJ.  S.  Rev.  Stat.  (1878),  §  3893, 
prior  to  the  amendment  (25  Stat,  at  L. 
(1888),  c.  1039),  it  was  held  that  mailing 
a  sealed  letter  containing  obscene  writ- 
ing was  not  an  offense  within  the  terms 
of  the  statute.  U.  S.  v.  Chase,  135  U. 
S.  255;  U.  S.  V,  Comerford,  25  Fed.  Rep. 
go2,  7  Crim.  L.  Mag.  465;  U.  S.  v.  Loftis, 
8  Sawy.  (U.  S.)  194.  But  contra  see 
U.  S.  V.  Ling,  61  Fed.  Rep.  loor;  U.  S. 
V.  Thomas,  27  Fed.  Rep.  6S2;  U.  S.  v. 
Britton,  17  Fed.  Rep.  731;  U.  S.  v. 
Hanover,  17  Fed.  Rep.  444. 

Bat  under  25  XT.  S.  Stat,  at  L.  (1888),  c. 
\{iZ^,  amending  U.  S.  Rev.  Stat.  (1878),  § 
3893,  by  the  insertion  of  the  word"  let- 
ter," the  mailing  of  a  sealed  letter  con- 
taining obscene  matter  is  an  indictable 
offense.  Andrews  v.  U.  S.,  162  U.  S. 
420;  Timmons  v.  U.  S.,  85  Fed.  Rep. 
204;  U.  S.  V.  Andrews,  58  Fed.  Rep. 
86 r  {disapproving  U.  S.  v.  Wilson,  58 
Fed.  Rep.  768);  U.  S.  v.  Martin,  50  Fed. 
Rep.  918;  In  re  Wahll,  42  Fed.  Rep. 
822";  U.  S.  V.  Huggett,  40  Fed.  Rep.  636. 

But  compare  U.  S.  v.  Jarvis,  59  Fed. 
Rep.  357;  U.  S.  V.  Warner,  59  Fed.  Rep. 
355;  U.  S.  V.  Wilson,  58  Fed.  Rep.  768; 
U.  S.  V.  Durant,  46  Fed.  Rep.  753. 

Address  of  matter  sent  through  the 
mails  should  be  set  out  in  the  indict- 
ment. U.  S.  V.  Chesman,  19  Fed.  Rep. 
497;  U.  S.  V.  Grimm,  45  Fed.  Rep.  558; 
U.  S.  V.  Brazeau,  78  Fed.  Rep.  464. 

Deposit  in  the  mails  should  be  alleged. 
U.  S.  V.  Bott,   II  Blatchf.  (U.  S.)  346; 


U.  S.  V.  Bebout,  28  Fed.  Rep.  522;  U.  S. 
V.  Grimm,  45  Fed.  Rep.  558. 

Charging  Defendant's  Knowledge. — For 
failure  to  allege  that  defendant  knew 
the  matter  deposited  in  the  mail  was 
obscene,  an  indictment  in  U.  S.  v. 
Slenker,  32  Fed.  Rep.  691,  was  deemed 
to  be  insufficient.  The  indictment 
charged  that  defendant  "  did  unlaw- 
fully and  knowingly  deposit  and  cause 
to  be  deposited  in  the  mail  of  the  United 
States,  for  mailing  and  delivery,  in  the 
post-office  of  Snowville,  Virginia,  cer- 
tain obscene,  lewd  and  lascivious 
writings,  papers,  prints,  and  publica- 
tions, one  of  which  said  writings, 
papers,  prints,  and  publications  is  called 
'  The  Girl  and  the  Dog,'  and  the  other 
of  said  writings,  papers,  prints,  and 
publications  are  without  any  title  what- 
soever; and  all  of  which  said  writings, 
papers,  prints,  and  publications  are  so 
lewd,  obscene,  and  lascivious,  the  same 
would  be  offensive  to  the  court  here, 
and  are  improper  to  be  placed  on  the 
records  thereof;  wherefore  the  jurors 
aforesaid  do  not  set  forth  the  same  in 
this  indictment.  Which  said  writings, 
papers,  prints,  and  publications  were 
then  and  there  inclosed  in  a  paper  enve- 
lope, which  said  envelope  was  indorsed 
in  red  ink  '  Private  papers  of  Elmina 
D.  Slenker,  Snowville,  Va.'  which  said 
envelope  containing  said  writings, 
papers,  prints,  and  publications,  as 
aforesaid,  were  then  and  there  inclosed 
in  another  paper  envelope,  which  said 
last  named  paper  envelope  was  then 
and  there  addressed  and  directed  as 
follows:  '  IV.  H.  Barclay,  Richmond, 
Virginia' "  etc. 

Second  count  charged  that  defend- 
ant "  did  unlawfully  and  knowingly 
deposit  and  cause  to  be  deposited  in  the 
mail  of  the  United  States,  for  mailing 
and  delivery,  in  the  post-office  of  Snow- 
ville, Virginia,  certain  obscene,  lewd, 
and  lascivious  writings,  papers,  prints, 
and  publications,  which  said  writings, 
papers,  prints,  and  publications  are 
without  any  title  or  heading  whatso- 
ever, and  said  writings,  papers,  prints, 
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{a)  Depositing  in  Post-office. 
Form  No.  14628.' 
(Precedent  in  U.  S.  v.  Bennett,  16  Blatchf.  (U.  S.)  339.)' 
[(Commencing  as  in  Form  No.  10731)]^  on  the  twelfth  day  of  Novem- 


and  publications  are  so  lewd,  obscene, 
aiid  lascivious  that  the  same  would  be 
offensive  to  the  court  here,  and  im- 
proper to  be  placed  on  the  records 
thereof;  wherefore  the  jurors  aforesaid 
do  not  set  forth  the  same  in  this  indict- 
ment. Which  said  writings,  papers, 
prints,  and  publications  were  then  and 
there  inclosed  in  a  paper  envelope, 
which  said  envelope  was  indorsed  in 
red  ink,  '  Private  and  to  be  returned 
to  Elmina  X'  which  said  envelope  con- 
taining said  writings,  papers,  prints, 
and  publications,  as  aforesaid,  were 
then  and  there  inclosed  in  another  paper 
envelope,  which  last-named  paper  en- 
velope was  then  and  there  addressed 
and  directed  as  follows:  '^R.  M.  Williams, 
Drazuer  D  6,  St.  Louis,  Mo.,'  and  was 
stamped  in  red  ink:  '  Please  order  them 
from  Elmina  D.  Slenker,  Snowville, 
Pulaski  Co.,   Va.,"'  etc. 

But  see  contra  U.  S.  v.  Bennett,  16 
Blatchf.  (U.  S.)  338,  where  it  was  held 
that  the  fact  that  defendant  knew  that 
the  matter  was  non-mailable  need  not 
be  alleged  in  an  indictment  for  deposit- 
ing in  the  mail  of  any  obscene  or  inde- 
cent publication,  where  it  is  alleged 
that  the  defendant  "knowingly  de- 
posited" the  obscene  book. 

Describing  as  a  "  Book."  —  In  U.  S.  v. 
Bennett,  16  Blatchf.  (U.  S.)  338,  it 
was  held  that  a  pamphlet  containing 
twenty-four  pages,  consisting  of  a  sheet 
and  one  half,  secured  together  by  stitch- 
ing with  a  cover  of  four  pages  and  hav- 
ing a  title-page,  was  properly  described 
as  a  "  book  "  in  the  indictment  under  19 
U.  S.  Stat,  at  L.  90,  forbidding  deposit- 
ing in  the  mail  of  any  obscene  or  inde- 
cent publication. 

Describing  Obscene  Matter.  —  Itissuili- 
cient  to  allege  that  the  pictures,  papers 
and  prints  were  obscene,  lewd  and  las- 
civious, without  incorporating  them 
into  the  indictment  or  giving  a  full  de- 
scription of  them.  Grimm  v.  U.  S., 
156  U.  S.  604.  See  also  U.  S.  v.  Ben- 
nett, 16  Blatchf.  (U.  S.)  338. 

Duplicity.  —  Charging  that  defendant 
"  deposited  and  caused  to  be  deposited 
in  the  mail "  obscene  matter  does 
not  render  the  indictment  duplicitous. 
U.  S.  V.  Janes,  74  Fed.  Rep.  545. 

The  use  of  the  words  "  obscene,  lewd 


and  lascivious,"  in  an  indictment  for 
sending  obscene  matter  through  the 
mail,  does  not  render  the  indictment 
duplicitous.  Swearingen  v.\}.  S.,i6i 
U.  S.  446. 

Negativing  Exception.  —  Under  the 
New  Jersey  statute,  in  State  v.  Smith, 
46  N.  J.  L.  491,  it  was  held  that  where 
sending  letters  without  a  lawful  pur- 
pose constituted  an  ingredient  of  the 
offense,  want  of  lawful  purpose  should 
be  alleged,  the  word  "unlawful"  not 
being  sufficient  in  lieu  of  such  allega- 
tion. 

Pamphlet  for  Treatment  of  Impotency.  — 
Indictment  charging  mailing  pamphlet 
for  the  treatment  of  spermatorrhea  and 
impotency  held  to  be  indecent  and  pro- 
hibited by  U.  S.  Rev.  Stat.  (1S78),  § 
3893.  U.  S.  V.  Chesman,  19  Fed.  Rep. 
497- 

Words  "and  of  an  indecent  character" 
need  not  be  used  in  an  indictment 
charging  defendant  with  depositing  in 
the  mails  a  letter  described  as  ' '  obscene, 
lewd  and  lascivious."  Timmons  v.  U. 
S.,  85  Fed.  Rep.  204. 

1.  United  States.  —  Rev.  Stat.  (1878), 
§  3893,  as  amended  25  Stat,  at  L.  (1888), 
c.  1039. 

2.  The  conviction  under  this  indict- 
ment was  sustained,  the  court  holding 
that  it  was  not  necessary  for  the  indict- 
ment to  set  forth  in  hcec  verba  the 
alleged  obscene  book  or  the  alleged  ob- 
scene pages  therein,  inasmuch  as  it 
was  charged  that  the  book  was  so  in- 
decent that  it  would  be  offensive  to  the 
court  and  improper  to  be  placed  on  its 
records,  and  that  therefore  the  jurors 
did  not  set  forth  the  same  in  the  in- 
dictment, the  book  being  otherwise  suf- 
ficiently identified  to  show  the  defendant 
unmistakably  what  bocjk  was  intended. 
Also  after  judgment,  on  motion  in 
arrest,  the  indictment  was  considered 
sufficientagainst  the  objection  that  it  did 
not  allege  in  terms  that  defendant  knew 
that  the  matter  mailed  was  of  an  obscene 
nature.  The  want  of  this  allegation 
seems  to  be  fatal  if  properly  and  season- 
ably objected  to  by  defendant.  See  also 
supra,  note  i,  p.  308. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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der,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
eight,  at  the  Southern  District  of  New  York,  and  within  the  jurisdiction 
of  this  court,  did  unlawfully  and  knowingly  deposit  and  cause  to  be 
deposited  in  the  mail  of  the  United  States,  then  and  there,  for  mailing 
and  delivery,  a  certain  obscene,  lewd  and  lascivious  book,  called 
'■'■Cupids  Yokes,  or  The  Binding  Forces  of  Coftjugal  Life;"  which  said 
book  is  so  lewd,  obscene  and  lascivious,  that  the  same  would  be 
offensive  to  the  court  here,  and  improper  to  be  placed  upon  the 
records  thereof;  wherefore  the  jurors  aforesaid  do  not  set  forth  the 
same  in  this  indictment;  which  said  book  was  then  and  there  inclosed 
in  a  paper  wrapper,  which  said  wrapper  was  then  and  there  addressed 
and  directed  as  follows:  G.  Brackett,  Box  202,  Gransville,  N.  Y. 
[Against  the  peace  of  the  United  States  and  their  dignity  and  con- 
trary to  the  form  of  the  statute  of  the  said  United  States  in  such  case 
made  and  provided. 

And  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  in  the 
name  and  by  the  authority  of  the  United  States  of  America,  do  further 
find  and  present  thdit  Deboigne  M.  Bennett^  on  the  twelfth  day  of 
November,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-eight,  at  the  Southern  District  of  New  York,  and  within  the 
jurisdiction  of  this  court,  unlawfully  and  knowingly  did  deposit,  and 
cause  to  be  deposited,  in  the  mail  of  the  United  States,  then  aijd 
there,  for  mailing  and  delivery,  a  certain  publication  of  an  indecent 
character,  called  "  Cupid's  Yokes,  or  The  Binding  Forces  of  Conjugal 
Life,''  which  said  publication  is  so  indecent  that  the  same  would  be 
offensive  [{continuing  as  in  first  count  and  concluding  as  in  Form  No. 
1073 1).Y 

(J?)  In  Anojiymous  Letter. 

Form  No.  14629.' 

(^Commencing  as  in  Form  No.  10706,  and  continuing  to  *)  did  then 
and  there  knowingly,  wilfully  and  unlawfully  send  through  the  mail 
of  the  United  States  (or  otherwise,  as  the  case  may  be'),  an  anonymous 
letter  to  one  Jafie  Roe,  containing  an  obscene  picture,  to  wit,  a  pho- 
tograph of  a  man  and  woman  in  an  obscene  and  indecent  attitude. 

(Concluding  as  in  Form  No.  10706.) 

(c)  Government  Official  Aiding  or  Abetting. 

Form  No.  14630.^ 

(Commencing  as  in  Form  No.  10730,  and  continuing  down  to  *)  while 
then  and  there  engaged  as  the  assistant  postmaster  in  the  United 
States  post-office  at  Boston,  in  the  state  of  Massachusetts,  being  then 
and  there  an  employee  of  the  United  States  government,  did  wilfully, 
knowingly  and  unlawfully  aid  and  abet  a  certain  person,  to  wit,  Samuel 

1.  The  matter  enclosed  by  and  to  be  See,  generally,  supra,  note  i,  p. 
supplied  within  []  will  not  be  found  in     308. 

the  reported  case.  3.    United   States.  —  26    Stat,     at    L. 

2.  Nevada.  —  Comp.   Laws   (1900),  §     (i8go),  c.  1244,  §  12. 

4754.  See,  generally,  supra,  note  i,  p.  308. 
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Shorty  the  said  Samuel  Short  then  and  there  being  engaged  in  violat- 
ing the  provisions  of  law  prohibiting  the  sending  by  mail  of  obscene 
and  indecent  publications,  the  sdixd  John  Doe  then  and  there  inform- 
ing and  assuring  William  West,  who  was  then  and  there  the  post- 
master in  charge  of  said  United  States  post-office  at  Boston,  in  the 
state  of  Massachusetts,  that  the  said  John  Doe  had  examined  a  certain 
publication  by  mail  sent  by  the  said  Samuel  Short,  through  said 
United  States  post-office  in  Boston,  in  the  state  of  Massachusetts,  and 
that  he,  the  said  John  Doe,  knew  that  said  publication  was  not 
obscene  or  indecent,  and  did  not  come  within  the  prohibition  of  the 
law  against  sending  obscene  and  indecent  publications,  whereas  he, 
the  Sdixd  John  Doe,  then  and  there  well  knowing  that  said  publication 
was  obscene  and  indecent  and  did  come  within  the  prohibition  of 
the  law  against  sending  by  mail  obscene  and  indecent  publications, 
the  said  publication  then  and  there  being  called  ''  Cupid's  Yokes,  or 
the  Binding  Forces  of  Conjugal  Life,"  and  which  said  publication  then 
and  there  contained  obscene  and  indecent  language,  portions  of 
which  {continuing  as  in  Form  No.  lJf.615,  after  *,  down  to  f ),  against  the 
{concluding  as  in  Form  No.  10780). 

(10)  Sending  by  Carrier  Other  than  Mail.^ 

Form  No.  14631.^ 

{Commencing  as  in  Form  No.  1068 Jf,  and  continuing  down  to  *)  John 
Doe,  at  the  county  aforesaid,  did  on  the  second  day  of  January,  a.  d. 
\2>99,  knowingly,  intentionally,  wilfully  and  unlawfully  place  in  charge 
of  one  Richard  Roe,  the  said  Richard  Roe  then  and  there  being  duly 
authorized  and  acting  agent  of  a  certain  express  company,  to  wit,  the 
Colorado  Express  Company,  a  certain  package  containing  two  dozen 
obscene,  lewd  and  lascivious  books,  for  expressage,  carriage  and 
delivery,  with  intent  that  said  package  containing  said  two  dozen 
obscene,  lewd  and  lascivious  books  should  be  carried  and  delivered 
to  one  Samuel  Short,  at  the  city  of  Rochester,  in  the  state  of  New 
York,  the  said  package  containing  the  said  two  dozen  obscene,  lewd 
and  lascivious  books  then  and  there  being  inclosed  in  a  paper  wrap- 
per, upon  which  said  paper  wrapper  was  written  in  ink  the  following 
direction  and  address,  to  wit,  "  Samuel  Short,  No.  23  John  street, 
Rochester,  N.  F.,"  and  which  said  two  dozen  books  and  each  and 
every  one  of  them  then  and  there  contained  obscene,  lewd  and  las- 
civious language,  portions  of  which  {continuing  as  in  Form  No.  lJf.615, 
after  *,  to  \,  afid  concluding  as  in  Form  No.  IO684.). 

1.    Requisites  of  the  Indictment,   etc.,  New  York.  —  Birds.  Rev.  Stat.  (1896), 

Generally.  —  See  supra,  note  i,  p.  308.  p.  2196,  §  3. 

Statutory  provisions   for   this   offense  Ohio.  —  Bates'  Anno.   Stat.  (1897),   t^ 

exist  in  the  following  states:  7028. 

Colorado.  —  Mills'  Anno.  Stat.  (1891),  United  States.  — 2()  Stat,  at  L.  (1897), 

§  1328.  c.  172. 

Iowa. — Code  (1897),  §  4953.  2.     Colorado.    —  Mills'    Anno.     Stat. 

Missouri.  —  Rev.      Stat.     (1889),     §  (1891),  §  1328. 

3802.  See,  generally,  supra,  note  i. 
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d.  Showing,  Exhibiting  or  Posting. 
(1)  In  General.^ 
Form  No.  14632.* 

{Commencing  as  in  Form  No.  10681,  and  continuing  doivn  to  *.) 
The  %?i\d  John  Doe,  on  the.  first  day  oi  April,  a.  d.  nineteen  hundred, 
at  the  town  of  Globe,  county  of  Gila,  did  then  and  there  knowingly, 
wilfully  and  unlawfully  exhibit,  post  and  show,  on  his  news-stand,  and 
on  the  walls  of  his  store,  a  certain  paper  containing  among  other 
things  obscene  and  indecent  language  and  pictures,  which  said, 
obscene  and  indecent  language  was  as  follows:  (setting  out  language^, 
and  which  said  obscene  and  indecent  pictures  were  as  follows:  (describ- 
ing pictures'),  and  which  said  newspaper  and  printed  paper  was  then 
and  there  commonly  called  and  known  as  ^^  The  Kansas  City  Sunday 
Sun,"  of  the  date  of  March  17th,  nineteen  hundred. 
(Concluding  as  in  Form  No.  10681.) 

Form  No.  14633. 

(Precedent  in  Com.  v.  Sharpless,  2  S.  &  R.  (Pa.)  91.)^ 
(Commencing  as  in  Form  No.  10716,  and  continuing  doton  to  *)  being 
evil-disposed  persons,  and  designing,  contriving  and  intending  the 
morals,  as  well  of  youth  as  of  divers  other  citizens  of  this  common- 
wealth, to  debauch  and  corrupt,  and  to  raise  and  create  in  their  minds- 
inordinate  and  lustful  desires,  on  the  first  day  of  March,  in  the  year 
one  thousand  eight  hundred  and  ninety-nine,  at  the  city  aforesaid,  and 
within  the  jurisdiction  of  this  court,  in  a  certain  house  there  situate, 
unlawfully,  wickedly  and  scandalously  did  exhibit  and  show  for  money, 
to  persons  to  the  inquest  aforesaid  unknown,  a  certain  lewd,  wicked, 
scandalous,  infamous  and  obscene  painting,  representing  a  man  in  an 
obscene,  impudent  and  indecent  posture  with  a  woman,  to  the  mani- 
fest corruption  and  subversion  of  youth  and  other  citizens  of  this 
commonwealth,  to  the  evil  example  of  all  others  in  like  case  offend- 
ing, and  against  the  (concluding  as  in  Form  No.  10716). 

1.  Eequisites   of  the   Indictment,   etc.,  Oklahoma.  —  Stat.     (1893),    §     2206, 

Generally.  —  See  supra,  note  2,  p.  302.  subs.  3. 

Statutory  provisions   relating   to  this  Oregon.  —  Hill's  Anno.  Laws  (1892), 

offense  exist  in  the  following  states:  §  1870. 

Arizona.  —  Pen.   Code  (1887),   §  525,  Pennsylvania. — Bright.     Pur.     Dig. 

subs.  3.  (1894).  p.  525.  §  305- 

Colorado. — Mills' Anno.  Stat.  (1891),  South  Carolina.  —  Crim.   Stat.  (1893), 

§  1327.  §  256. 

Idaho. — Rev.    Stat.    (1887),    §    6840,  South  Dakota.  —  Dak.   Comp.    Laws 

subs.  3.  (1887),  §  6567,  subs.  3. 

Minnesota. — Stat.  (1894),  §  6973.  Utah. — Rev.    Stat.    (1898),    §    4247, 

Mississippi.  —  Anno.    Code   (1892),   §  subs.  3. 

1216.  Vermont. — Stat.    (1894),    §    5068;   as 

Missouri.  —  Rev.  Stat.  (1889),  §  3799.  amended     Laws     (1896),     p.     68,     No. 

Montana. — Pen.  Code  (1895),  i^  562,  no. 

subs.  3.  Washington.  —  Ballinger's     Anno. 

Neiv  York.  —  Birds.  Rev.  Stat.  (1896),  Codes  &  Stat.  (1897),  §  7246. 

p.  2196,  §  I.  2.  Arizona.  —  Pen.    Code    (1887),    § 

North  Dakota.  —  Rev.    Codes  (1895),  525,  subs.  3. 

§  7215.  See,  generally,  supra,  note  i. 

Ohio.  —  Bates'    Anno.  Stat.  (1897),  §  3.  The  court  held  this  to  be  a  good 

7027  et  seq.  common-law  indictment. 
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(2)  By  Means  of  Show-bill. 

Form  No.  14634.' 

{Commencing  as  in  Form  No.  10718,  and  continuing  down  to  *)  did 
then  and  there  knowingly,  wilfully  and  unlawfully  post  and  exhibit  in 
a  public  place,  to  wit,  on  all  of  the  fences  on  Main  street,  in  the  town 
of  Orangeburg  Court  House  in  the  county  aforesaid,  show-bills  and 
advertisements  of  an  indecent  and  obscene  character,  then  and  there 
being  indecent  and  obscene  pictures  representing  the  human  nude 
and  in  impudent,  obscene  and  indecent  attitudes,  contrary  to  the 
{concluding  as  in  Form  No.  10718'). 

(3)  Keeping  Room  for  Purpose  of. 

Form  No.  14635.' 

{Commencing  as  in  Form  No.  10716,  and  continuing  down  to  *)  did 
then  and  there  intentionally,  knowingly,  wilfully  and  unlawfully  keep 
and  maintain  a  certain  room  in  a  house  of  which  he  is  the  owner,  at 
one  hundred  and  ten  Main  street,  in  the  city  of  Scranton,  in  the  county 
aforesaid,  for  the  purpose  of  exposing  and  exhibiting  lewd,  indecent 
and  obscene  pictures  and  prints  representing  men  in  indecent,  impu- 
dent and  lewd  attitudes  with  women,  contrary  to  the  {concluding  as 
in  Form  No.  10716). 

(4)  Writing,  Marking  or  Printing  on  Public  or  Private 

Property.^ 

Form  No.  14636.* 

{Commencing  as  in  Form  No.  6703)  did  then  and  there  knowingly, 
wilfully,  maliciously  and  unlawfully  deface  and  disfigure  a  certain 
house,  which  said  house  was  then  and  there  the  property  of  one 
Fie  hard  Foe,  by  writing  (or  printing  or  painting)  on  the  walls  thereof 
and  thereon  certain  obscene  language  and  words,  to  wit,  {setting  out 
the  words),  contrary  to  the  {concluding  as  in  Form  No.  6703). 

2.  Stories  of  Bloodshed,  Lust  or  Crime.^ 

1.  South  Carolina. — Crim.  Stat.  {1893),  United  States.  —  Rev.  Stat.  (Supp. 
§  256.  1892),  p.  56,  c.  320. 

See,  generally,  supra,  note  l,  p.  312.  4.    Vermont. — Stat.  (1894),  §  5009. 

2.  Pennsylvania.  —  Bright.  Pur.  Dig.         See,  generally,  supra,  note  3. 
(1894),  p.  525,  §  305.  5.  Bequisites  of  the   Indictment,  etc.,. 

See,  generally,  supra,  note  i,  p.  312.      Generally.  —  See  supra,  note  2,  p.  302. 

3.  Bequisites  of  the  Indictment,  etc.,  Statutory  provisions  relating  to  this 
Generally.—  See  supra,  note  r,  p.  312.        offense  exist  in  the  following  states: 

Statutory  provisions   relating   to   this        Illinois. — Starr   &    C.    Anno.    Stat, 

offense  exist  in  the  following  states:  (1896),  c.  38,  par.  289  et  seq. 

Maine.— R&v.  Stat.  (1883),  c.   II,  §        /^^Tt/a. —  Code  (1897),  §  4955. 
116.  Massachusetts. — Stat.  (1885),  c.  305. 

Pennsylvania.  —  Bright.     Pur.     Dig.         Michigan.  —  Comp.    Laws    (1897),    t^ 

(1894).  p.  525.  S  308.  5557- 

Vermont.  —Stat.  (1894),  §  5009.  Minnesota.  —Stat.  (1894),  §  6973. 
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a.  Printing  or  Publishing. 

Form  No.  14637.' 

[Commencing  as  in  Form  No.  10710,  and  continuing  down  to  *)  did 
then  and  there  knowingly,  wilfully  and  unlawfully  publish  and  print 
a  certain  newspaper  of  the  date  of  the  third  oi  January,  i899,  called 
"  TAe  Chicago  Police  Gazette^'  which  said  newspaper  was  then  and 
there  a  printed  paper  devoted  to  the  publication  *  and  principally 
made  up  of  criminal  news,  police  reports,  accounts  of  criminal  deeds 
and  pictures  and  stories  of  deeds  of  bloodshed,  lust  and  crime,  which 
said  newspaper  and  printed  paper  is  so  indecent  that  the  same  would 
be  offensive  to  the  court  here,  and  improper  to  be  placed  upon  the 
records  thereof;  wherefore,  the  jurors  aforesaid  do  not  set  forth  the 
same  in  this  indictment,  f 

{Concluding  as  in  Form  No.  10710.) 

b.  Giving,  Lending  of  Selling  to  Child. 

Form  No.  14638.' 

{Commencing  as  in  Fortn  No.  10699,  and  continuing  down  to  *)  did 
then  and  there  knowingly,  wilfully,  unlawfully  and  feloniously  give 
away  (or  lend  or  sell)  to  a  certain  minor  child,  to  wit,  Samuel  Short, 
a  certain  newspaper  commonly  known  as  the  "  Chicago  Police  Gazette  " 
of  the  date  of  the  tenth  day  of  January,  a.  d.  \Z99,  which  said  news- 
paper was  then  and  there  a  printed  paper  devoted  to  the  publication 
{continuing  as  in  Form  No.  lJi.615,  after  *,  to  f),  against  the  {concluding 
as  in  Form  No.  10699). 

c.  Having  in  Possession  with  Intent  to  Give,  Lend  or  Sell  to  Child. 

Form  No.  14639.' 

{Commencing  as  in  Form  No.  10703,  and  continuing  down  to*)  did 
then  and  there  knowingly,  wilfully  and  unlawfully  have  in  his  posses- 
sion, with  intent  to  sell  (or  lend  or  give  away)  to  minor  children  in 
the  said  county  of  Barton,  a  certain  newspaper  and  printed  paper  of  the 
date  of  the  twentieth  day  of  December,  i898,  called  "77;^  Chicas^o  Police 
Gazette;"  which  said  newspaper  and  printed  paper  was  then  and  there 
devoted  to  the  publication  {continuing  as  in  Form  No.  lJf.615,  after  *, 
■  to  f),  contrary  to  {concluding  as  in  Form  No.  10703). 

Missouri.  —  Rev.  Stat.  (1889),  §  3800.  No.  51;  Bright.  Pur.  Dig  (1894),  p.  525, 

Montana.  —  Pen.  Code  (1895),   §  560.  §  307. 

New  Hampshire.  —  Pub.   Stat.  (rSgi),  Washington.  —  Ballinger's       Anno. 

C.  265,  §  7  £"/  seq.  Codes  &  Stat.  (1897),  §  7246. 

Ne-M    York.  —  Cook's     Pen.      Code  1.  New  York.  —  Birds.  Rev.  Stat.,  p. 

(1898),  §  3x7.  2196,  §   I,   subs.   2;  Cook's    Pen.    Code 

North  Dakota.  —  Rev.    Codes  (1895),  (1898),  §  317,  subs.  2. 

§  7213.  See,  generally,  supra,  note  5,  p.  313. 

O/ieo.  —  Bates'   Anno.   Stat.  (1897),  §  2.  Massachusetts. — Stat.  (1885),  c.  305. 

7027.  See,  generally,  supra,  note  5,  p.  313. 

Oregon.  —  Hill's  Anno.   Laws  (1892),  3.  Missouri.  —  Rev.     Stat.    (1889),    § 

§  1870.  3800. 

Pennsylvania. —  Laws   (1897),    p.    63,  See,  generally,  jw/ra,  note  5,  p.  313. 
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d.  Offer  to  Give,  Lend  or  Sell  to  Child. 
Form  No.  14640.' 

(Commencing  as  in  Form  No.  10715,  and  continuing  do^vn  to  *)  did 
then  and  there  knowingly,  wilfully,  unlawfully  and  feloniously 
advertise  for  sale  (or  loan  or  gift  or  distribution^  in  the  city  of  Port- 
land, in  the  county  aforesaid,  by  circulating  and  distributing  certain 
printed  circulars,  then  and  there  and  thereby  offering  for  sale  (or 
loan  or  gift  or  distribution^  to  all  minor  children  who  could  read 
copies  of  a  certain  newspaper  commonly  known  as  the  "  Chicago 
Police  Gazette"  of  the  date  of  the  tenth  day  oi  January,  a.  d.  i%99, 
which  said  newspaper  was  then  and  there  a  printed  paper  devoted  to 
the  publication  (continuing  as  in  Form  No.  IJfilS,  after  *,  to  f),  con- 
trary to  the  (concluding  as  in  Form  No.  10715). 

6.  Pepmitting  op  Employing  Child  to  Give  or  Sell. 

Form  No.  14641.^ 

(Commencing  as  in  Form  No.  10712,  and  continuing  down  to  *)  then 
and  there  being  the  father  of  and  having  the  care,  custody  and  con- 
trol of  Charles  Doe,  the  said  Charles  Doe  being  a  child  of  twelve 
years  of  age,  did  knowingly,  wilfully  and  unlawfully  permit  the  said 
Charles  Doe  to  sell,  give  away  and  distribute  a  certain  stoi-y  paper 
of  the  date  of  the  fifteenth  day  of  December,  i898,  called  "  The 
Chicago  Police  Gazette;"  which  said  story  paper  and  printed  paper 
was  then  and  there  devoted  to  the  dissemination  (continuing  as  in 
Form  No.  IJ^GIS,  after  *,  down  to  f).  /  This  contrary  to  (concluding 
as  in  Form  No.  10712). 

Form  No.  14642.* 

(Commencing  as  in  Form  No.  10691,  and  continuing  down  to  *)  did 
then  and  there  knowingly,  wilfully  and  unlawfully  hire,  use  and  employ 
one  Charles  Roe,  a  minor  child,  to  give  away  and  distribute  copies  of 
a  certain  story  paper,  of  the  date  of  the  twelfth  day  of  December,  i898, 
called  '•'■The  Chicago  Police  Gazette,"  which  said  story  paper  or  printed 
paper  was  devoted  to  the  publication  (continuing  as  in  Form  No.  lJlf.615, 
after  *,  to  \),  contrary  to  (concluding  as  in  Form  No.  10691). 

f.  Showing  OP  Exhibiting  in  View  of  Child. 

Form  No.  i  4643.* 

(Commencing  as  in  Form  No.  10725,  and  continuing  down  to  *)  did 
then  and  there  knowingly,  wilfully,  unlawfully  and  feloniously  exhibit 
on  the  outside  walls  of  a  certain  building  in  which  his  store  and 
news-stand  was  then  and  there  located,  to  wit,  on  Main  street  in  the 

1.  Oregon.  —  Hill's     Anno.      Laws  3.  Illinois.  —  Starr  &  C.  Anno.  Stat. 

(1892),  §  1870.  (1896),  c.  38,  par.  291. 

See,  generally,  supra,  note  5,  p.  313.  See,  generally,  supra,  note  5,  p.  313. 

2.  North  Dakota. — Rev.  Codes  (1895),  4.    Washington.  —  Ballinger's    Anno. 

§  7213,  subs.  6.  Codes  &  Stat.  (1897),  g  7246. 

See,  generally,  supra,  note  5,  p.  313.  See,  generally,  supra,  note  5,  p.  313. 
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city  of  Spokane  Falls,  in  the  county  aforesaid,  and  facing  upon  said 
Main  street,  the  said  Main  street  being  then  and  there  a  public  street 
and  highway,  a  certain  newspaper  commonly  known  as  the  '■'■Chicago 
Police  Gazette"  of  the  date  of  \\\^  tenth  day  oi  January,  a.  d.  i89P, 
within  the  view  of  a  certain  minor  child,  to  wit,  Samuel  Short,  which 
said  newspaper  was  then  and  there  a  printed  paper  devoted  to  the 
publication  \continuing  as  in  Form  No.  llfilB,  after  *,  to  f ). 
Dated  {concluding  as  in  Form  No.  10725'). 


OBSTRUCTING   HIGHWAYS. 

See  the  titles  NUISANCES,  ante,    p.   226;    STREETS  AND 
HIGHWAYS. 

316  Volume  13. 


OBSTRUCTING  JUSTICE. 

By  Harold  N.  Eldridge. 

I.  By  assault  upon  officer,  318. 
IL  BY  Resisting  Officer,  319. 

1.  At  Common  Law,  321,  ■ 

«,    Under  Statute,  322. 

a.  In  General,  322. 

b.  While  Executing  Writ,  322. 

(i)  Of  Arrest,  324. 

(a)  Deputy  Sheriff,  325. 
\U)  Special  Deputy  Sheriffs  325. 
(r)  Constable,  326. 
(^)  Special  Constable,  328, 

(2)  Of  Attachment,  329. 

(3)  Of  Execution,  329. 
{a)  Sheriff,  330. 
(J))  Constable,  331. 

(4)  Of  Habeas  Corpus,  331. 

(5)  7(7  Collect  Taxes,  332. 

III,  BY  Resisting  person  aiding  Officer,  333. 

IV.  BY  Resisting  Receiver,  333. 

V.  BY  REFUSING  TO  AID  OFFICER,  334. 
VI.  BY  INTERFERING  WITH  WITNESS,  336. 
1.  Attempt,  337. 
a.   Completed  Act,  338. 

a.  By  Counseling  and  Advising,  338, 

b.  By  Making  Him  Intoxicated,  338, 

c.  By  Threats,  339. 

CROSS-REFERENCES. 

For  Forms  relating  to  Obstruction  of  Justice  by  Means  of  Bribery,  see 
the  titles  BRIBERY,  vol.  4,  p.   i;  EMBRACERY,   vol.   7, 

P-  554- 
For  Forms  relating  to  Obstruction  of  Justice  by  Means  of  Conspiracy, 

see  the  title  CONSPIRACY,  vol.  5,  p.  138. 
For  Forms  relating  to  Obstruction  of  Justice  by  Means  of  Escape  and 

Rescue,   see  the  title  ESCAPE  AND  RESCUE,  vol.   7,    p. 

781. 
See  also  the  titles  CHAMPERTY  AND  MAINTENANCE,  vol.  4, 

p.  614;  CONTEMPT,  vol.  5,  p.  226;  PER  JURY j  and  the 

GENERAL  INDEX  to  this  work. 
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I.  BY  ASSAULT  Upon  Officer.^ 

Form  No.  14644.'^ 
(Precedent  in  State  v.  Carpenter,  54  Vt.  551.) 

[(Commencing  as  in  Form  No.  10723.)]^ 

That  Eugene  Carpenter.,  and  Thomas  Fasseit,  of  Burlington,  in  the 
county  of  Chittenden,  on  the,  to  wit:  12th  day  of  September,  a.  d.  i8^i, 
at  Burlington,  in  said  county  of  Chittenden,  with  force  and  arms,  in 
and  upon  Joseph  A.  Larose,  then  and  there  being  a  police  officer  of 
the  city  of  Burlington,  in  the  county  of  Chittenden  aforesaid,  under  the 
authority  of  the  State,  did  an  assault  make  by  then  and  there  beating 
him,  the  ?>2^\<\  Joseph  A.  Larose,  with  fists,  clubs,  feet  and  sticks,  and 
did  then  and  there  by  means  of  which  impede  and  hinder  the  said 
Joseph  A.  Larose,  police  officer  aforesaid,  while  in  the  execution  of 


1.  Precedents  —  Common  Law.  —  In 
Rex  V.  Brady,  2  Leach  C.  C.  803,  the 
first  count  of  the  indictment  charged 
"  That  Nicholas  Brady.,  John  Kiertnan, 
and  Owen  Rooke,  on  the  21st  April  lygj, 
with  force  and  arms,  at  the  liberty  of 
Havering  Alte  Bower,  in  the  county  of 
Essex,  in  and  upon  Charley  Wake  ley, 
then  and  there  being  an  officer  of  our 
Lord  the  King,  in  the  service  of  the 
excise  of  our  said  Lord  the  King  duly 
constituted  and  appointed,  and  then 
and  there  being  on  shore  in  the  due 
execution  of  his  office  and  duty  as  such 
officer  aforesaid,  in  seizing  and  secur- 
ing, to  and  for  the  use  of  our  said  Lord 
the  King,  a  large  quantity,  to  wit,  joo 
pounds  weight  of  sope,  which  said  sope 
was  then  and  there  liable  to  be  seized 
by  the  said  Charles  Wakeley,  as  such 
officer  as  aforesaid,  and  then  and  there 
being  in  the  peace  of  God,  etc.  of  our 
said  Lord  the  King,  unlawfully  and 
violently  did  make  an  assault,  and  him 
the  said  Charles  Wakeley,  so  being  then 
and  there  on  shore  in  the  due  execu- 
tion of  his  said  office  and  duty  in  man- 
ner aforesaid,  unlawfully  and  forcibly 
did  hinder,  oppose,  and  obstruct,  to 
wit,  at  the  liberty  of  Havering  Alte 
Bower  aforesaid,  in  the  said  county  of 
Essex;  and  other  ways,  etc.  to  the  great 
damage,  etc.  in  contempt,  etc.  to  the 
evil  example,  etc.  against  the  peace, 
and  also  against  the  form  of  the  statute 
in  such  case  made  and  provided." 

See  also  Rex  v.  Brady,  i  B.  &  P.  187; 
Rex  V.  Osmer,  5  East  304;  Rex  v.  Gor- 
don, I  Leach  C.  C.  515;  Rex  v.  White, 
R.  &  R.  C.  C.  99;  Rexz/.  Ford,  R.  &  R. 
C.  C.  329;  and  forms  set  out  in  2  Chit. 
Crim.  L.  (5th  Am.  from  2d  Lond.  ed.) 
126   ei  seq.,  137  et  seq.,    144  et  seq.,  20I ; 


3  Chit.  Crim.  L.  (5th  Am.  from  2d 
Lond.  ed.)  832,  916;  4  Wentw.  PI.  63, 
394,  405,  410. 

Missouri.  —  State  v.  Phipps,  34  Mo. 
App.  400. 

Maine. — State  v.  Dearborn,  54  Me. 
442;  State  V.  Roberts,  26  Me.  263. 

Massachusetts.  —  Com.  v.  Ducey,  126 
Mass.  269;  Com.  v.  Tobin,  108  Mass. 
426;  Com.  V.  Hastings,  9  Met.  (Mass.) 
259;  Com.  V.  Kennard,  8  Pick.   (Mass.) 

133- 

New  York.  —  People  v.  Holcomb, 
(Supreme  Ct.  Gen.  T.)  3  Park.  Crim. 
(N.  Y.)  656. 

North  Carolina.  —  State  v.  Dunn,  log 
N.  Car.  839. 

South  Carolina. — State  v.  Hailey,  2 
Strobh.  (S.  Car.)  73. 

Texas.  —  State  7'.  Cofifey,  41  Tex.  46; 
State  V.  Bradley,  34  Tex.  95. 

Vermont.  —  State  v.  Downer,  8  Vt. 
424;  State  V.  Burt.  25  Vt.  373. 

Wisconsin.  —  Rountree  v.  U.  S.,  i 
Pin.  (Wis.)  59. 

United  States.  —  U.  S.  v.  Goure,  4 
Cranch  (C.  C.)  488;  U.  S.  v.  Bachelder, 
2  Gall.  (U.  S.)  15. 

2.  This  indictment  was  held  not  suffi- 
cient as  charging  the  defendant  with 
the  statutory  crime  of  hindering  an 
officer  in  the  execution  of  his  office,  but 
sufficient  at  common  law  as  charging 
the  defendant  with  the  crime  of  having 
committed  an  assault  and  battery  upon 
an  officer,  or  under  the  general  statute, 
for  breach  of  the  peace. 

See,  generally,  infra,  note  3,  p.  319; 
and  Johnson  v.  State,  26  Tex.  117. 
For  other  precedents  see  supra,  note  i. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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his  said  office,  of  police  officer  as  aforesaid,  and  while  he  as  such 
police  officer  was  engaged  in  attempting  to  quell  and  quiet  a  dis- 
turbance of  the  public  peace  between  them,  the  said  Eugene  Carpen- 
ter and  Thomas  Fassett  and  other  persons  to  the  grand  jurors  afore- 
said at  present  unknown,  [contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,]^  and  against  the  [{concluding  as  in  Form 
No.  10728).]'^ 

II.  BY  RESISTING  OFFICER.^ 


1.  As  the  indictment  was  held  suffi- 
cient not  under  the  statute  but  at  com- 
mon law,  the  words  within  [  ]  are 
surplusage,  for  a  conclusion  against 
the  statute  is  of  no  importance  un- 
less the  count  is  claimed  to  be  good 
under  the  statute.  State  v.  Burt,  25 
Vt.  373. 

2.  The  matter  to  be  supplied  within 
[]  will  not  be  found  in  the  reported 
case. 

3.  Beqaisites  of  Information  or  Indict- 
ment —  Generally.  —  For  the  formal  parts 
of  an  indictment  or  information  in  a 
particular  jurisdiction  consult  the  titles 
Indictments,  vol.  9,  p.  615;  Informa- 
tions IN  Criminal  Cases,  vol.  9,  p.  768. 

See  also  infra,  note  4,  p.  322,  relating 
to  obstructing  justice  by  interfering 
with  or  resisting  an  officer  in  the  ser- 
vice of  process. 

Statutes  which  provide  a  punishment 
for  resisting  or  obstructing  an  officer 
while  engaged  in  his  official  duties 
exist  as  follows: 

Alabama.  — Crim.  Code  (1896),  §  5463. 

Arizona.  —  Pen.  Code  (1887),  §  233. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  1826  etseq. 

California.  —  Pen.  Code  (1897),  §  148. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  1280. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
1498. 

Florida.  —  Rev.  Stat.  (1892;,  §  2580  et 
seq. 

Georgia.  —  3  Code  (1895),  §  306  et  seq. 

Idaho.— R&v.  Stat.  (1887),  §  6515. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  393. 

Indiana.  —  Horner's  Stat.  (1896),  § 
2034. 

Iowa.  —  Code  (1897),  ^  4900. 

Kansas.  —  Gen.  Stat.  (1897),  c.  lOO,  § 
188  et  seq. 

Louisiana.  —  Rev.  Laws  (1897),  §  865. 

Maine.  — Kev.  Stat.  (1883),  c.  122,  § 
18  ^/  seq. 

Michigan.  —  Comp.  Laws  (1897),  § 
•11327. 


Minnesota. — Stat.  (1894),  §^  6329.  6396. 

Mississippi.  —  Anno.  Code  (1892),  § 
1221. 

Missouri.  —  Rev.  Stat.  (1889),  §S  3684, 
3685. 

Montana.  —  Pen.  Code  (1895),  §§  134, 
277. 

Nebraska. — Comp.  Stat.  (1899),  §6681. 

Nevada. — Gen.  Stat.  (1885),  §  1699. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  280,  §  5  ^^  seq. 

North  Carolina.  —  Laws  (1889),  c.  51. 

N'orth  Dakota.  —  Rev.  Codes  (1895),  § 
6994. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
6908. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  526,  par.  310. 

Rhode  Island. — Gen.  Laws  (1S96),  c. 
276,  g  7- 

Tennessee.  —  Code  (1896),  §  6676. 

Texas.  —  Pen.  Code  (1895),  art.  235 
et  seq. 

C^tah.—Rev.  Stat.  (189S),  §§  4081, 
4142. 

Vermont.    —Stat.  (1894),  §  5102. 

Virgitiia.  —  Code  (1887),  ^  3772. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7208. 

West  Virginia. — Code  (1891),  c.  147, 

§17. 

Wisconsin.  —  Stat.  (1898),  §  4489. 
Wyoming.  —  Rev.  Stat.  (1887),  §  946. 
United  States.— Rev.   Stat.   (1878),  § 

5398- 

Offense  Described  in  Language  of  Statute. 
—  "  When  an  offense  is  specifically  de- 
scribed in  the  statute,  an  indictment  in 
the  words  of  the  statute  is  sufficient;: 
but  when  the  statute  is  more  general 
than  is  allowable  in  an  indictment,  the 
description  must  be  so  much  the  more 
specific  than  the  statute."  U.  S.  v. 
Wardell,  49  Fed.  Rep.  914;  State  v. 
Fifield,  18  N.  H.  34.  See  also  State 
v.  Perkins,  43  La.  Ann.  186;  Aylmore 
V.  State,  II  Ohio  Dec.  (reprint)  900,  30 
Cine.  L.  Bui.  376;  State  z/.  Maloney,  12 
R.  I.  251;  U.  S.v.  Armstrong,  59  Fed- 
Rep.  568. 
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And  even  the  statutory  words  need 
-not  be  strictly  pursued,  but  others  con- 
veying the  same  meaning  may  be  used. 
State  V.  Gilbert,  21  Ind.  474;  State  v. 
Morrison,  46  Kan.  679. 

If  the  offense  laid  in  the  indictment 
is  not  set  out  with  sufficient  particu- 
larity, defendant  should  move  for  a  bill 
of  particulars.  State  z/.  Pickett,  118  N. 
Car.  1231;  State  v.   Dunn,  lOg  N.  Car. 

839. 

Person  Besisted  an  Officer.  —  That  the 
person  resisted  was  an  officer  and  was 
so  acting  must  be  distinctly  charged  in 
the  indictment.  McQuoid  v.  People,  8 
111.  76. 

An  officer  is  sufficiently  designated 
when  he  is  described  as  "a  duly  con- 
stituted public  officer  of  the  police  for 
the  town  of  Rockingham."  State  v. 
Pickett.  118  N    Car.  1231. 

So  an  averment  that  the  person  re- 
sisted was  "then  and  there  a  public 
officer,  to  wit,  a  constable,"  and  "then 
and  there  in  the  due  execution  of  his 
duty  as  such  constable,"  is  an  averment 
of  his  official  capacity  and  jurisdiction 
to  serve  the  process.  Bowers  z/.  People, 
17  111-  373- 

And  an  allegation  that  defendant 
"  with  force  and  arms,  in  and  upon  one 
Howard  L.  Stevens  oi  IVo/coU  aforesaid, 
then  and  there  being  a  deputy  sheriff 
within  and  for  said  county,  under  the 
■authority  of  this  state,  an  assault  did 
make,"  etc.,  sufficiently  alleges  that 
Stevens  was  a  deputy  sheriff.  State  v. 
Fer«y,  61  Vt.  624. 

Misnomer  of  Officer. —  In  State  v.  Flynn, 
42  Iowa  164,  it  was  held,  by  reason  of 
-a  statute  which  provides  that  an  errone- 
ous allegation  of  the  name  of  the  person 
injured,  or  attempted  to  be  injured,  is 
not  material,  that  there  was  no  fatal 
variance  between  an  indictment,  which 
alleged  the  name  of  the  officer  resisted 
by  the  defendant  to  be  Patrick  Ryan, 
and  the  proof,  which  showed  his  name 
to  be  Patrick  Ryder. 

Knowledge  that  Person  Hindered  was 
an  Officer —  Generally.  —  It  is  necessary 
that  it  should  be  alleged  in  a  traversible 
form  in  the  indictment  that  the  party 
accused  knew  at  the  time  he  was  charged 
with  injuring  an  officer  that  he  was  one 
of  the  officers  described  in  the  statute 
that  it  was  a  crime  to  hinder.  State  v. 
Carpenter,  54  Vt.  551.  To  the  same 
effect  see  also  State  v.  Deniston,  6 
Blackf.  (Ind.)  277;  State  v.  Phipps,  34 
Mo.  App.  400;  Paris  v.  State,  3  Ohio  St. 
159;   State   V.    Maloney,  12  R.    I.   251; 


Horan  v.  State,  7  Tex.  App.  183;  Patton 
V.  State,  (Tex.  Crim.  1899)  49  S.  W.  Rep. 
389;  Bristow  V.  Slate,  36  Tex.  Crim. 
379;  State  V.  Ferry.  61  Vt.  624;  State  v. 
Downer,  8  Vt.  424. 

Though  knowledge  that  person  ob- 
structed was  an  officer,  while  it  must  be 
shown,  need  not  be  alleged  in  so  many 
words.     State  v.  Brown,  6  Wash.  609. 

But  "  It  [is]  not  necessary,  in  charging 
the  defendant  with  knowingly  and  will- 
fully  resisting  an  officer  authorized  by 
law  in  attempting  to  execute  a  legal 
writ,  to  aver  that  the  officer,  at  the  time, 
informed  the  defendant  that  he  acted 
under  the  authority  of  a  warrant.  In 
making  an  arrest  the  officer  must  in- 
form the  defendant  that  he  acts  under 
the  authority  of  the  warrant,  and  if  re- 
quired, must  produce  and  show  it. 
Code,  section  2839.  But  it  is  not  neces- 
sary that  the  indictment  should  set 
forth  at  length  the  acts  of  the  officer,  or 
show  that  in  making  the  arrest  he  com- 
plied, in  all  respects,  with  the  requisites 
of  the  statute.  In  serving  the  writ  he 
will  be  presumed  to  have  discharged 
his  duty;  and  if  the  defendant  relies  on 
the  fact  that  he  omitted  to  declare  the 
authority  under  which  he  acted,  it  was 
proper  matter  of  defense."  State  v. 
Freeman,  8  Iowa  428. 

An  indictment  which  alleges  that 
an  officer  was  in  due  and  lawful  execu- 
tion of  the  duties  of  the  office  of  con- 
stable, and  that  the  defendant,  "while 
the  said  Sanderson  was  in  the  due  and 
lawful  execution  of  his  said  duties, 
unlawfully,  knowingly,  and  designedly, 
did  hinder  and  oppose,"  etc.,  is  suffi- 
cient to  show  knowledge.  Com.  v. 
Kirby,  2  Cush.  (Mass.)  577. 

Where  an  indictment  is  not  a  good 
one  for  an -aggravated  assault,  because 
it  does  not  charge  that  it  was  known 
or  declared  to  the  defendant  that  the 
person  assaulted  was  an  officer  dis- 
charging an  official  duty,  it  may  still 
be  good  as  an  indictment  for  a  simple 
assault,  notwithstanding  it  is  alleged 
that  the  person  assaulted  was  then  and 
there  an  officer  in  the  lawful  discharge 
of  his  duties.  In  such  a  case  the  court 
ought  to  instruct  the  jury  that  the  de- 
fendant could  not  be  punished  for  an 
aggravated  assault  upon  such  an  in- 
dictment. Johnson  v.  State,  26  Tex. 
117. 

"  Knowingly"  etc.  —  An  indictment, 
however,  is  not  defective  in  not  charg- 
ing that  defendant  knew  the  person 
whom  he  resisted  to  be  an  officer,  pro- 


320 


Volume  13. 


14645. 


OBSTRUCTING  JUSTICE. 


14645. 


1.  At  Common  Law.^ 

Form  No.  14645. 

(Precedent  in  State  v.  Bowen,  17  S.  Car.  58,)' 

[(Commencing  as  in  Form  No.  10718,  and  continuing  down  to  *)]  ^  in 
and  upon  one  Samuel  G.  Gordon  an  assault  did  make,  the  said  Samuel 
G.  Gordon  then  and  there  being  a  peace  officer,  to  wit,  a  policeman 
of  the  city  of  Charleston,  an  incorporated  city  in  the  county  and  state 
aforesaid,  and  then  and  there  being  in  the  lawful  discharge  of  his 
duty  as  such  policeman,  and  the  said  Prince  Bowen  then  and  there 


vided  the  statute  which  creates  and  de- 
fines the  offense  does  not  contain  the 
word  "  knowingly  "  or  any  equivalent 
term.  Putman  v.  State,  49  Ark.  449; 
State  V.  Perkins,  43  La.  Ann.  186. 

But  an  indictment  which  charges 
that  defendant  "  did  unlawfully  and 
wilfully  resist,"  etc.,  does  not  satisfy  a 
statute  which  provides  that  "  if  any 
person  knowingly  and  wilfully  resist," 
etc.  "Unlawfully"  does  not  supply 
the  omission  of  "  knowingly,"  and 
"knowingly"  and  "  wilfully  "  are  not 
synonyms.  State  v.  Perry,  (Iowa,  1899) 
80  N.  W.  Rep.  40T. 

Ol'jectioti,  How  Raised.  —  An  indict- 
ment being  fatally  defective  which  does 
not  aver  that  the  defendant  knew  the 
person  resisted  to  be  an  officer  (State 
V.  Maloney,  12  R.  I.  251),  the  defect  is 
one  of  substance  and  cannot  be  cured 
by  plea;  and,  while  it  may  be  taken 
advantage  of  by  demurrer,  it  may  also 
be  urged  in  arrest  of  judgment.  State 
V.  Carpenter,  54  Vt.  551. 

Uode  of  Besistance. — Indictment  must 
charge,  by  proper  averment,  the  par- 
ticular mode  by  which  the  officer  was 
opposed  or  resisted.  People  v.  Ham- 
ilton, 71  Mich.  340;  Paris  v.  State,  3 
Ohio  St.  159;  Horan  v.  State,  7  Tex. 
App.  1S3;  State  V.  Ferry,  61  Vt.  624; 
State  V.  Burt,  25  Vt.  373;  State  v. 
Downer,  8  Vt.  424.  But  see  contra 
McQuoid  V.  People,  8  111.  76;  State  v. 
Fifield,  18  N.  H.  34;  U.  S.  v.  Bachelder, 
2  Gall.  (U.  S.)  15. 

And  in  State  v.  Copp,  15  N.  H.  212, 
it  was  held  sufficient  to  allege  that  the 
prisoner  resisted  the  officer  in  the  dis- 
charge of  his  duty.  "  It  has  never 
been  held  that  the  specific  acts  of  re- 
sistance should  be  stated." 

In  Oliver  v.  State,  17  Ark.  508,  a 
charge  in  the  language  of  the  statute 
that  the  defendant  resisted  the  officer 
in  the  execution  of  the  process  was  held 
good  on  the  ground  that  the  particular 


mode  of  resistance  or  obstruction  was 
properly  a  matter  of  evidence. 

So  an  allegation  that  defendant  did 
"  resist,  delay,  and  obstruct  "  an  officer 
in  the  performance  of  his  duty  is  suffi- 
cient, such  quoted  words  being  used  in 
the  statute.  The  particular  acts  of  re- 
sistance, delay  and  obstruction  need  not 
be  set  out.    People  z/.  Hunt,  120  Cal.  281. 

This  is  opposed,  however,  to  the  rule 
laid  down  in  State  v.  Maloney,  m  R.  I. 
251,  where  the  court  says  that  "  simply 
to  charge  in  the  language  of  the  statute 
that  the  accused  obstructed  the  officer  is 
extremely  vague  and  uncertain." 

That  the  resistance  was  made  during 
the  service  of  some  process,  or  an  at- 
tempt to  serve  it,  should  be  alleged 
under  statutes  making  such  resistance 
the  essence  of  the  offense.  State  v. 
Johnson,  42  La.  Ann.  559. 

Resistance  to  Officer's  Assistants.  —  Al- 
leging that  an  officer  was  impeded  and 
hindered  by  an  assault  upon  his  assist- 
ants is  sufficient.  "  This  is  an  allega- 
tion of  impeding  him  in  a  direct  manner, 
in  fact,  as  direct  and  forcible  as  could 
well  be  conceived."  State  v.  Emery, 
65  Vt.  464. 

Precedents  —  Common  Laiv.  —  See  2 
Chit.  Crim.  L.  (5th  Am.  from  2d  Lond. 
ed.)  126,  133  et  seq.,  137;  4  Wentw.  PI. 
375  et  seq.,  399. 

Alabama.  — Jones  v.  State,  60  Ala.  99. 
United  States.  —  U.  S.  v.  Fears,  3 
Woods  (U.  S.)  510. 

1.  Common-law  Offense.  —  An  assault 
and  resisting  an  officer  in  the  execution 
of  any  authority  or  power  is  indictable 
at  common  law.  State  v.  Downer,  8 
Vt.  424. 

2.  This  was  one  count  of  an  indict- 
ment which  contained  three  counts.  It 
was  held  to  charge  an  offense  cogniza- 
ble in  the  court  of  general  sessions. 

See,  generally,  supra,  note  3,  p.  319. 

3.  The  matter  to  be  supplied  within 
[]  will  not  be  found  in  the  reported  case. 
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well  knowing  the  said  Samuel  G.  Gordon  to  be  a  policeman  as  afore- 
said, and  him  the  said  Samuel  G.  Gordon  then  and  there  did  beat, 
bruise,  wound,  and  ill-treat,  and  did  then  and  there  resist,  obstruct, 
hinder,  and  oppose  the  said  Sa?nuel  G.  Gordon  in  the  discharge  of 
his  duty  as  said  policeman,  against  the  Uconcludin^  as  in  Form  No. 
10718).Y 

2.  Under  Statute. 

a.  In  Goneral. 

Form  No.  14646.* 
(Precedent  in  State  v.  Pickett,  118  N.  Car.  1231.)* 

[{Commencing  as  in  Form  No.  10711,  and  continuing  down  to  *)]  ^  will- 
fully and  unlawfully  did  resist,  delay  and  obstruct  W.  L.  Covington, 
a  duly  constituted  public  officer  for  the  town  of  Rockingham,  in  dis- 
charging and  attempting  to  discharge  a  duty  of  his  office,  contrary  to 
[{concluding  as  in  Form  No.  107 11).^ 

b.  While  Executing  Writ.* 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 

2.  North  Carolina.  —  Laws  (1S89),   c. 

See,  generally,  list  of  statutes  cited 
supra,  note  3,  p.  319. 

3.  A  motion  to  quash  the  bill  of  in- 
dictment because  of  its  alleged  failure 
to  describe  the  office  which  Covington 
held  at  the  time  the  offense  was  charged 
to  have  been  committed  was  overruled, 
and  on  exception  there  was  held  to  be 
no  error. 

See,  generally,  supra,  note  3,  p.  319. 

4.  Kequisites  of  the  Indictment,  etc., 
Generally,  —  See  supra,  note  3,  p.  319. 

Allegations  as  to  Process — Generally. — 
The  indictment  must  show  that  there 
was  a  writ  of  process.  Jones  v.  State, 
60  Ala.  99. 

Process  must  be  set  forth,  if  not  in 
hcBc  verba,  at  least  in  substance.  Faris 
V.  State,  3  Ohio  St.  159;  Lamberton  v. 
State,  II  Ohio  282.  Or  so  far  set  forth 
that  the  court  can  see  that  it  was 
legal  and  that  the  officer  had  au- 
thority to  serve  it.  State  v.  Burt,  25 
Vt.  373;  State  V.  Henderson,  15  Mo. 
486;  State  V.  Downer,  8  Vt.  424. 

But  in  State  v.  Maloney,  12  R.  I. 
251,  the  court  said  that  they  were  "not 
prepared  to  go  so  far  as  some  of  the 
cases,  which  hold  that,  if  the  officer  was 
engaged  in  the  serving  of  a  writ  or 
warrant,  it  is  not  enough  to  have  the 
writ  designated,  but  it  must  be  set 
forth     in    totidem    verbis."       And     see 


McQuoid  V.  People,  8  111.  76;  Bowers 
V.  People,  17  111.  373;  State  v.  Pickett, 
118  N.  Car.  1231;  State  v.  Dunn,  109 
N.  Car.  839. 

Legal  or  '''Lawful  Process." — Not 
only  must  the  indictment  show  by 
proper  averments  that  the  process  was 
legal  in  form  and  purpose,  but  it  must 
show  that  the  process  was  legal  as 
emanating  from  some  court  or  officer 
empowered  by  law  to  issue  such 
process.  "  What  particular  averments 
are  necessary  to  show  this  authority 
to  issue  the  process  alleged  to  be  ob- 
structed, depends  upon  the  character 
of  the  tribunal,  or  officer,  from  whom 
it  came.  If  the  officer  who  granted 
the  process,  had,  by  law,  only  a  lim- 
ited and  special  authority,  dependent 
for  its  existence  upon  particular  facts, 
every  fact  necessary  to  the  existence 
of  that  authority  must  either  be 
averred  in  the  indictment,  or  appear 
on  the  face  of  the  process  set  out 
therein.  Whether  it  be  sufficient,  that 
some  of  the  facts  necessary  to  the  ex- 
istence of  power  to  issue  the  process, 
where  the  jurisdiction  is  special  and 
limited,  appear  upon  the  face  of  the 
process  itself  set  out  in  the  indictment, 
but  are  not  averred  in  the  indictment 
to  be  true,  so  as  to  be  traversed  and 
put  in  issue  by  a  plea  of  not  guilty,  it 
is  not  necessary  in  this  case  to  decide." 
U.  S.  V.  Stowell,  2  Curt.  (U.  S.)  153. 
And  to  the  same  effect  see  Cantrill  v. 
People,  8  111.  356. 
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Under  the  Louisiana  statutes,  it  is 
not  necessary  to  aver  in  terms  that  the 
process  was  legal.  State  v.  Perkins, 
43  La.  Ann.  i86. 

Where  it  is  not  expressly  alleged  in 
the  indictment  that  the  process  is  a 
"  lawful  process,"  it  must  be  so  de- 
scribed that  it  shall  appear  to  be  so. 
State  V.  Flagg,  50  N.  H.  321;  State  v. 
Beasom,  40  N.  H.  367;  Slate  v.  May- 
nard,  3  Baxt.  (Tenn.)  348. 

And  a  count  which  sets  out  a  writ  of 
replevin,  but  does  not  state  that  the  writ 
was  duly  issued  out  of  the  court  of 
common  pleas,  or  that  the  bond  re- 
quired by  law  to  be  given  by  the  plain- 
tiff, "before  the  service  thereof,"  had 
been  given,  does  not  so  describe  the 
process  that  the  court  can  see  that  it  was 
legal.     State  v.  Beasom,  40  N.  H.  367. 

An  indictment  for  obstructing  the 
execution  of  a  search-warrant  must 
show  the  warrant  to  be  legal;  and  it 
must,  therefore,  show  that  the  warrant 
appeared  upon  its  face  to  be  founded 
upon  a  sufficient  affidavit.  State  v. 
Tuell,  6  Blackf.  (Ind.)  344.  See  also 
McQuoid  V.  People,  8  111.  76. 

Where  an  indictment  for  resisting  an 
officer  set  forth  that  the  defendant  op- 
posed such  officer  while  attempting  to 
serve  a  summons,  which  summons  was 
a  lawful  process,  it  was  held  that  the 
averment  that  the  process  was  a  lawful 
one  was  an  averment  of  jurisdiction  in 
the  officer  issuing  it.  It  is  not  neces- 
sary to  set  out  in  the  indictment  the 
procees  or  order,  the  execution  of  which 
was  resisted  or  opposed,  for  the  purpose 
of  proving  jurisdiction.  McQuoid  v. 
People,  8  III.  76.  See  also  Bowers  v. 
People,  17  111.  373. 

But  under  a  statute  which  expressly 
provides  that  the  officer  must  be  ob- 
structed in  the  service  of  a  "  lawful 
process  or  order,"  an  allegation  that  the 
sheriff  was  in  the  due  and  lawful  execu- 
tion of  his  office  cannot  be  regarded  as 
a  substantial  statement  that  the  process 
was  legal.  State  v.  Beasom,  40  N.  H. 
367- 

A  statement  of  facts  constituting 
the  legality  of  a  process  is  better  plead- 
ing than  to  plead  the  conclusion  of  law. 
State  V.  Brown,  6  Wash.  6og. 

Illustrations.  —  "  The  statute  [does 
not]  require  a  specific  averment  that  the 
process  which  the  officer  resisted  was 
executing,  was  a  legal  process.  The 
indictment  qualifies  the  process  as 
'  writ,  warrant  or  order  of  arrest  issued 
by  Opey  Johnson,  a  justice  of  the  peace 


in  and  for  the  said  parish  of  Calcasieu' 
etc.  This  is  sufficient  under  the  stat- 
ute."   State  V.  Perkins,  43  La.  Ann.  186. 

An  indictment  which  charged  that  the 
defendant  "  did  knowingly  and  wilfully 
oppose  or  resist  Greene  McMullen,  a 
constable  of  said  county,  in  attempting 
to  command  the  peace,"  was  held,  on 
demurrer,  insufficient,  because  the 
statutory  offense  was  for  knowingly 
and  wilfully  opposing  or  resisting  an 
officer  of  the  state  "in  serving,  execut- 
ing, or  attempting  to  serve  or  execute 
the  legal  writ  or  process,"  nothing  ap- 
pearing in  the  indictment  to  show  that 
there  was  a  writ  or  process.  Jones  v. 
Stale,  60  Ala.  99. 

An  indictment  which  charged  that 
one  Fielding  Madox  was  a  constable, 
duly  qualified,  etc.;  that  there  was  put 
into  his  hands  for  collection  a  certain 
execution  from  the  office  of  Simeon  M. 
Hubbard,  probate  justice  of  the  peace 
in  and  for  said  qounty,  etc.;  and  then 
proceeded  to  charge  the  defendant  in 
the  usual  form  with  obstructing  the 
constable  in  the  execution  of  said  pro- 
cess, was  held  insufficient,  on  the 
ground  that  "  the  process  charged  to  be 
in  the  hands  of  the  constable  is  not  set 
out,  nor  is  it  alleged  to  be  a  lawful 
process,  or  so  described  as  to  show  it  to 
be  so.  The  probate  court  is  one  cf  lim- 
ited jurisdiction.  It  must,  therefore, 
show  that  in  issuing  the  execution,  it 
kept  within  the  sphere  of  its  authority. 
This  is  not  shown."  Cantrill  z/.  People, 
8  111.  356. 

An  averment  that  the  officer  resisted 
was  engaged  in  "  due  and  legal  execu- 
tion of  his  office"  is  not  sufficient  where 
the  offense  defined  by  statute  is  for  re- 
sisting an  officer  "  while  serving  or 
attempting  to  serve  or  execute  the 
process,  writ  or  order  of  any  court." 
"An  indictment  under  a  statute  ought, 
with  certainty  and  precision,  to  charge 
defendant  with  having  committed  the 
act  under  the  circumstances  mentioned 
in  the  statute."  State  v.  Johnson,  42 
La.  Ann.  559. 

See  also  State  v.  Beasom,  40  N.  H. 
367. 

And  see  State  v.  Maloney,  12  R.  I. 
251,  where  a  count  which  alleged  that 
the  officer  was  obstructed  "  in  the  exe- 
cution of  his  said  office  "  was  held  de- 
fective because  it  did  not  set  forth  what 
official  duty  the  officer  was  performing, 
although  the  quoted  words  were  sub- 
stantially the  words  of  the  statute.  See, 
however,  contra.  State  v.   Pickett.    ii8 
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(1)  Of  Arrest.  1 


N.  Car.   1231;   State  v.   Dunn,   109    N. 
Car.  839. 
Process,  by  Whom  Delivered  to  Officer. — 

It  is  unnecessary  to  allege  that  the 
warrant  was  delivered  to  the  constable 
by  any  particular  person.  State  v. 
Estis,  70  Mo.  427. 

That  writ  was  in  the  hands  of  officer  is 
clearly  implied  by  the  allegation  that 
he  was  in  the  act  of  serving  it.  State  v. 
Fifield,  18  N.  H.  34. 

Eeturn  of  the  writ  need  not  be  alleged, 
for  the  offense  is  necessarily  committed 
before  the  return  date,  and  it  does  not 
appear  to  be  necessary  to  wait  for  the 
return  day  before  the  indictment  can  be 
found.     State  v.  Fifield,  18  N.  H.  34. 

Mode  in  which  process  was  attempted  to 
be  executed  should  be  specifically  set 
forth.  Paris  z.  State,  3  Ohio  St.  159; 
State  V.  Downer,  8  Vt.  424;  State  v. 
Burt,  25  Vt.  373.  S&e  also  People  v. 
Hamilton,  71  Mich.  340. 

An  indictment  sufficiently  sets  forth 
the  manner  in  which  officer  was  at- 
tempting to  execute  the  process,  which 
alleges  that  he  was  "attempting  to 
apprehend  the  body  of  one  Julia 
Whitcomh."     State  v.  Ferry,  61  Vt.  624. 

Resistance  to  Spent  Process.  —  Where 
the  offense  of  resisting  process  was 
charged  to  have  been  committed  on 
the  first  day  of  March,  1852,  while  the 
process  that  was  set  out  in  the  indict- 
ment was  returnable  on  the  tenth  day 
of  January,  1852,  before  the  justice  of 
the  peace  who  had  issued  it,  it  was  held 
that  the  indictment  was  fatally  de- 
fective, the  alleged  resistance  being 
charged  to  have  been  committed  after 
the  process  had  spent  its  force. 
McGehee  v.  State,  26  Ala.  154. 

Precedents.  —  Resisting  or  interfering 
with  officer  serving  distress  warrant, 
see  forms  set  out  in  2  Chit.  Crim.  L. 
(5th  Am.  from  2d  Lond.  ed.)  127,201;  4 
Wentw.  PI.  394. 

For  form  of  indictment  for  obstruct- 
ing deputy  sheriff  serving  order  to 
remove  person  from  court-room  see 
State  V.  Copp,  15  N.  H.  212. 

Interfering  with  excise  officer  serv- 
ing warrant  of  seizure,  see  form  given 
in  4  Wentw.  PI.  400. 

For  forms  of  indictments  for  resist- 
ing constable  serving  search  warrant 
see  State  v.  Tuell,  6  Blackf.  (Ind).  344; 
People  V.  Holcomb,  (Supreme  Ct.  Gen. 
T.)  3  Park.  Crim.  (N.  Y.)  656. 

For  forms  of  indictments   for  resist- 


ing officer  serving  writ  of  replevin  see 
State  V.  Beasom,  40  N.  H.  367;  State  v. 
Welch,  37  Wis.  196. 

For  form  of  indictment  for  inter- 
fering with  sheriff  serving  writ  of 
sequestration  see  Horan  v.  State,  7 
Tex.  App.  183. 

1.  Requisites  of  Indictment,  etc.,  Gen- 
erally.—  See  supra,  note  4,  p.  322. 

Statute  must  be  Followed.  —  Under  a 
statute  which  provided  that  "if  any 
party  against  whom  a  legal  warrant  of 
arrest  is  directed  in  any  criminal  case 
resist  its  execution  when  attempted 
by  any  person  duly  authorized  to  exe- 
cute the  same,  he  shall  be  fined,"  etc., 
the  information  must  allege  that  the 
legal  warrant  was  a  warrant  of  arrest, 
and  that  such  warrant  was  directed  to 
such  officer  in  a  criminal  case.  Mc- 
Grew  V.  Slate,  17  Tex.  App.  613. 

Possession  of  Warrant  by  Officer.  —  An 
indictment  need  not  charge  that  the 
officer  had  in  his  possession  the  warrant 
for  the  arrest  of  the  defendant  at  the 
time  such  officer  went  to  make  such 
arrest.     State  -u.  Estis,  70  Mo.  427. 

Name  of  Person  Under  Arrest.  —  While 
it  is  necessary  to  charge  that  the  officer 
was  resisted  in  attempting  to  make  a 
proper  disposition  of  a  person  under 
arrest,  the  name  of  that  person  is 
wholly  immaterial  for  the  purposes  of 
the  indictment.  State  v.  Garrett,  80 
Iowa  589. 

Arrest  Without  Warrant.  —  Where  an 
information  needlessly  alleges  that  the 
arrest  then  and  there  made  by  the 
sheriff  was  made  without  a  warrant, 
for  a  misdemeanor,  it  must  further  ap- 
pear that  the  misdemeanor  was  one 
for  which  an  arrest  could  be  made 
without  a  warrant.  McKinney  v.  State, 
(Tex.  Crim.  1893)  22  S.  W.  Rep.  146. 

Alleging  Acts  Constituting  Offense  of 
Disturbing  Peace. —  An  information  for 
resisting  and  obstructing  an  officer, 
who  was  engaged  in  arresting  defend- 
ant for  wilfully  and  unlawfully  dis- 
turbing the  peace,  need  not  set  out  the 
acts  done  by  defendant  which  consti- 
tute the  offense  of  disturbing  the  peace. 
People  V.  Hunt,  120  Cal.  281. 

Precedents  — Alabama.  —  Murphy  v. 
Stale,  55  Ala.  252;  Heath  v.  State.  36 
Ala.  273. 

Iowa. — State  v.  Freeman,  8  Iowa 
428. 

Maine.  —  State  v.  Roberts,  26  Me. 
263. 
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{a)  Deputy  Sheriff. 

Form  No.  14647.' 
(Precedent  in  People  v.  Hunt,  120  Cal.  281.)' 

[(^Commencing  as  in  Form  No.  10816,  and  continuing  down  to*^Y  ^^^ 
willfully,  unlawfully,  and  feloniously  resist,  delay,  and  obstruct  one 
C.  Shanks  in  the  discharge  and  attempt  to  discharge  his  duties  as  a 
public  officer,  he,  the  said  C.  Shanks,  being  then  and  there  a  duly 
appointed,  qualified,  and  acting  deputy  sheriff  of  Los  Angeles  county, 
and  being  then  and  there  engaged  as  such  deputy  sheriff  in  arresting 
James  Hunt,  who  was  then  and  there  willfully  and  unlawfully  disturb- 
ing the  peace,  contrary  [(concluding  as  in  Form  No.  10816).^ 


(F)  Special  Deputy  Sheriff. 

Form  No.  14648.^ 

(Precedent  in  Andrews  v.  State,  78  Ala.  484.)* 

[(Commencing  as  in  Form  No.   10680,  and  continuing  down    to    *) 
James  E.  Andrews^  did  knowingly  and  willfully  oppose  or  resist  Sam 


New  Hampshire.  —  State  v.  Flagg,  50 
N.  H.  321;  State  v.  Webster,  39  N.  H. 
96. 

Washington.  —  State  v.  Brown,  6 
Wash.  6og. 

See  also  forms  given  in  2  Chit.  Crim. 
L.  (5th  Am.  from  2d  Lond.  ed.)  144, 
146;  Rex  V.  Osmer,  5  East  304. 

In  People  v.  Craig,  59  Cal.  370,  the 
indictment  below  was  held  bad  on  de- 
murrer, as  it  did  not  appear  from  the 
indictment  that  the  offense  was  com- 
mitted in  the  county  of  Monterey  or 
that  the  justice  had  any  jurisdiction  to 
issue  a  warrant.  The  charge  was  that 
the  defendant  "did  wilfully  and  un- 
lawfully resist,  delay,  and  obstruct  one 
H.  E.  West,  a  public  officer,  to  wit,  duly 
elected,  qualified,  and  acting  Constable 
of  Pajaro  Township,  of  the  County  of 
Monterey,  in  the  State  of  California,  in 
the  discharge  and  attempt  to  discharge 
his  duty  as  such  officer,  to  wit,  in  the 
service  of  a  warrant  for  the  arrest  of 
said  Timothy  Craig,  on  a  warrant  duly 
issued  and  placed  in  said  H.  E.  West's 
hands  as  such  Constable,  by  one  M.  L. 
Ketchum,  a  Justice  of  the  Peace  of  said 
county,  charging  said  Timothy  Craig 
with  an  assault  with  a  deadly  weapon, 
contrary,"  etc. 

1.  California.  — 'Pqxx.  Code  (1897),  § 
148. 

See,  generally,  list  of  statutes  cited 
supra,  note  3,  p.  319. 

2.  An  order  sustaining  a  general  de- 
murrer to  this  information  was  reversed 


in  the  supreme  court.  The  reasons 
given,  in  the  words  of  the  court,  are  as 
follows:  "  The  sufficiency  of  this  infor- 
mation is  attacked  upon  two  grounds: 
I.  It  is  claimed  the  allegation  that  de- 
fendant did  '  resist,  delay,  and  obstruct ' 
an  officer  in  the  performance  of  his 
duty  states  a  mere  conclusion  of  law; 
and  that  the  particular  acts  of  resist- 
ance, delay  and  obstruction  should  be 
set  out.  The  rules  of  criminal  law 
pleading  in  this  state  are  broad  and 
liberal.  The  allegation  is  drawn  in  the 
language  of  the  statute,  and  we  deem 
it  entirely  sufficient.  The  means  and 
manner  of  the  obstruction,  resistance 
or  delay  are  matters  of  evidence,  and 
are  no  more  necessary  to  be  alleged 
than  the  means  or  instrument  used 
where  charging  a  defendant  with  the 
crime  of  murder.  2.  It  is  claimed  that 
the  acts  done  by  defendant  which  con- 
stituted the  offense  of  disturbing  the 
peace  should  have  been  set  out.  Upon 
the  grounds  already  suggested  this 
contention  is  likewise  untenable." 
See,  generally,  supra,  note  i.  p.  324. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

4.  Alabama.  —  Crim.  Code  (1896),  § 

5463- 

See,  generally,  list  of  statutes  cited 
supra,  note  3,  p.  319. 

6.  The  defendant  demurred  to  this 
indictment  "  because  it  does  not  show 
that  said    Dick  was  an   officer  of   the 
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Dick^  who  was  then  and  there  a  person  specially  deputized  by  the 
sheriff  to  execute  the  warrant  hereinafter  set  out  in  full,  an  officer  of 
said  State  and  county,  in  attempting  to  serve  or  execute  z  warrant 
of  arrest  issued  by  John  W.  Sinwwns,  judge  of  the  County  Court  of 
said  county,  which  said  warrant  was  in  the  following  words,  (setting 
out  warrant'),  against  the  [{concluding  as  in  Form  No.  10680).Y 

(c)  Constable. 

Form  No.  14649.* 

(Precedent  in  Howard  v.  State,  (Ala.  1899)  25  So.  Rep.  1000.)' 

[(Commenci/ig  as  in  Form  No.  10680,  and  continuing  do7vn  to  *)]i  Jack 
Harvard  did  knowingly  and  willfuly  oppose  or  resist  W.  B.  Gilmer,  a 
constable  of  said  county,  in  attempting  to  serve  or  execute  a  writ 
of  arrest,  called  a  "warrant,"  issued  by  one  B.H.  Screws,  a  justice 
of  the  peace  in  and  for  said  county,  against  the  [(concluding  as  in 
Form  No.  10680).Y 

Form  No.  14650.* 
(Precedent  in  Bowers  v.  People,  17  111.  373.)* 

[(Commencing  as  in  Form  No.  10691,  and  continuing  do7vn  to  *)]i  in 
a.n6.  Vi'^on  one.  Michael  Hickey,m  the  peace  of  the  said  people  then 
and  there  being,  and  being  then  and  there  a  public  ofificer,  to  wit,  a 
constable,  and  being  then  and  there  in  the  due  execution  of  his  duty 
as  such  constable,  and  being  then  and  there  attempting  to  serve  a 
lawful  process,  did  then  and  there  unlawfully,  knowingly  and  willfully 
resist,  obstruct  and  oppose,  and  him,  the  said  Hickey,  acting  as  such 
ofificer,  he  the  said  Elijah  Bowers,  did  then  and  there  beat,  wound 
and  ill-treat,  contrary  to  [(concluding  as  in  Form  No.  10691).y- 

state  at  the  time  of  the  alleged  resist-  or  writ  of  arrest  mentioned  therein  was 
ance;  "  and  "  because  it  fails  to  show  issued;  second,  it  fails  to  aver  or  charge 
that  said  sheriff  was  at  the  time  an  when  the  writ  of  arrest  or  warrant 
officer  of  the  state,  and  that  he  had  mentioned  therein  issued;  third,  it  fails 
authority  to  deputize  Dick  to  make  to  charge  for  what  person  or  persons 
said  arrest;"  and  "because  said  in-  the  writ  of  arrest  mentioned  in  the  in- 
dictment was  bad  or  defective  for  am-  dictment  was  issued."  The  demurrer 
biguity  and  uncertainty,  in  that  it  fails  was  overruled. 

to  allege  that  said  Dick  was  specially  For  the  other  counts  of  the  indictment 

deputized  by  a  sheriff  of  the    state  of  see  infra.  Forms  Nos.  14652,  14659. 

Alabama  or  by  any  state  officer."     The  See,  generally,  supra,  note  i,  p.  324. 

demurrer  was  overruled.  4.  Illinois. — Starr   &  C.  Anno.  Stat. 

See,  generally,  supra,  note  i,  p.  324.  (1896),  c.  38,  par.  393. 

1.  The  matter  to  be  supplied  within  See,  generally,  list  of  statutes  cited 
[]  will  not  be  found  in  the  reported  case,  supra,  note  3,  p.  319. 

2.  Alabama.  —  Crim.  Code  (1896),  g  5.  A  contention  by  the  defendant 
5463.  that  the  indictment  was  insufficient  for 

See,  generally,  list   of  statutes  cited  want  of  an   averment  that  Hickey  was 

supra,  note  3,  p.  319.  an  officer  of  Cook  county,  and  because 

3.  This  was  one  of  three  counts,  each  it  did  not  set  forth  or  describe  the  process 
of  which  was    demurred  to  upon  the  which   he    was  attempting  to   execute 
following  grounds:   "  First,  it  fails  to  when  resisted,  was  not  sustained. 
charge    for   what  offense    the    warrant  See,  generally,  supra,  note  i,  p.  324. 
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Form  No.  14651.' 

(Precedent  in  State  v.  Estis,  70  Mo.  431.)' 
^Commencing  as  in  Form  No.  10703)^  that  on  the  6ih  day  of  Novem- 
ber, i876,  at  the  county  of  C/ay  aioresaid,  /oAn  V.  B.  Flack  came 
before  James  P.  Withers,  who  was  then  and  there  a  justice  of  the 
peace  in  and  for  Fishing  River  township,  in  said  county,  and  then  and 
there  made  comphiint  on  oath,  before  sa.\d  James  F.  Withers,  justice 
of  the  peace,  that  one  John  C.  Estis,  alias  George  Estis,  then  lately 
before,  to-wit:  on  the  26th  day  of  October,  i876,  at  the  county  of  C/ay 
aforesaid,  feloniously  and  designedly,  with  intent  to  cheat  and  defraud 
said  John  V.  B.  Flack,  did  falsely  pretend  to  the  sd,\d  John  V.  B.  Flack 
that  on&  John  Williams  was  owing  him,  the  Sdixd  John  C.  Estis,  alias 
George  Estis,  a  large  sum  of  money,  to-wit:  the  sum  of  '^20  for  work 
and  labor  performed  by  the  ssi\(l  John  C.  Estis,  alias  George  Estis,  for 
said  John  Williams;  and  the  S2i\d  John  V.  B.  Flack  believing  the  said 
false  pretenses,  so  made  as  aforesaid  to  be  true,  and  being  deceived 
thereby,  was  induced  by  reason  thereof  to  accept  an  order  given  by 
sdixd.  John  C.  Estis,  alias  George  Estis,  on  said  John  IVilliams  for  the 
sum  of  %5,  the  consideration  of  a  pair  of  boots  of  the  value  of  $5, 
which  said  pair  of  boots  the  said  John  V.  B.  Flack  then  and  there  sold 
and  delivered  to  the  said  John  C.  Estis,  and  that  the  said  JoJin  C.  EstiSy 
alias  George  Estis,  by  means  of  said  false  pretenses,  so  made  to  the  said 
John  V.  B.  Flack  as  aforesaid,  unlawfully,  feloniously  and  designedly 
did  obtain  of  and  from  the  said  John  V.  B.  Flack  the  said  pair  of 
boots  of  the  value  of  $-5,  of  the  goods  and  chattels  of  the  s,2i\d  John 
V.  B.  Flack,  with  intent  him,  the  s^xdjyhn  V.  B.  Flack,  then  and 
there  to  cheat  and  defraud  of  the  same,  whereas  in  truth  and  in  fact, 
the  sdLxd  John  Williams  was  not  owing  at  the  said  time  aforesaid  the 
sdixd  John  C.  Estis,  alias  George  Estis,  the  said  sum  of  ^0,  or  any  other 
sum  of  money  whatsoever  for  work  and  labor  performed  by  the  said 
John  C.  Estis  for  the  said  John  Williams',  the  S3\d  John  C.  Estis  then 
and  there  being  guilty  of  obtaining  the  said  pair  of  boots  aforesaid 
under  false  pretenses,  against  the  peace  and  dignity  of  the  State; 
which  said  complaint  is  in  words  and  figures  following,  to-wit:  i^Here 
was  set  out  the  complaint^. 

And  that  thereupon  the  said  James  P.  Withers,  as  such  justice  of 
the  peace,  then  and  there  issued  his  warrant  and  legal  process  under 
his  hand,  commonly  called  a  State  warrant,  in  the  words  and  figures 
following:  (^Here  was  set  out  the  warrant^. 

Directed  to  the  sheriff  or  any  constable  of  said  county,  reciting 
therein  the  aforesaid  accusation  against  the  sa.xd  John  C.  Estis,  alias 
George  Estis,  and  commanding  the  said  sheriff  or  said  constable  forth- 
with to  apprehend  the  said  John  C.  Estis,  alias  George  Estis,  and  bring 
him  before  the  said  justice  to  answer  the  premises,  and  further  to  be 
dealt  with  according  to  law;  which   said  warrant  the   %d\djames  P. 

1.  Missouri.  —  Rev.  Stat.  (1889),  i^  's  in  substantial  conformity  with  ap- 
3489.  proved  precedents." 

See,  generally,  list  of  statutes  cited        See,  generally,  supra,  note  i,  p.  324. 
supra,  note  3,  p.  319.  3.  The  matter  to  be  supplied  within 

2.  The  court  said  of  this  indictment:  \  ]  will  not  be  found  in  the  reported 
"The  indictment  is  well  enough   and  case. 
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Withers,  justice  of  the  peace,  then  and  there  delivered  to  Heiiry  A. 
Lynn,  who  was  then  and  there  a  ministerial  officer,  the  constable  of 
said  Fishing  River  township,  in  said  county  oiClay,  to  be  executed; 
and  the  said  Henry  A.  Lynn,  as  such  constable  and  ministerial  officer, 
on  \.\i^20th  day  oi  January,  a.  d.  i879,  proceeded  to  serve  and  execute 
the  said  warrant,  and  for  that  purpose  went  to  the  house  oi  Mary  Ann 
jEsiis,  then  and  there  being  in  said  house  of  the  said  Mary  Ann  Esiis, 
and  the  doors  of  said  house  being  then  and  there  closed  and  fastened;, 
the  said  Henry  A.  Lynn,  the  said  constable  and  ministerial  officer, 
then  and  there  publicly  demanded  to  be  admitted  into  the  said  house 
of  said  Mary  Ann  Esiis,  and  gave  notice  that  he  was  the  constable 
and  had  a  warrant  for  the  apprehension  of  the  said  John  C.  Esiis, 
alias  George  Esiis,  and  the  said  doors  not  being  then  and  there  opened, 
the  said  Henry  A.  Lynn,  constable  as  aforesaid,  did  then  and  there 
forcibly  open  a  door  and  was  about  to  enter  the  said  house  of  the  said 
Mary  Ann  Esiis  to  execute  the  said  warrant  and  arrest  the  said  John 
C.  Esiis,  alias  George  Esiis;  and  thdit  John  C.  Esiis  and  Anderson  Esiis 
then  and  there  being  within  the  said  house  and  well  knowing  the 
premises  aforesaid,  unlawfully,  forcibly,  knowingly,  willfully  and 
feloniously  did  obstruct,  resist  and  oppose  the  said  Henry  A.  Lynn, 
the  said  constable  and  ministerial  officer  as  aforesaid,  in  the  service 
and  execution,  and  in  the  attempt  to  serve  and  execute  the  said  war- 
rant and  legal  process,  by  then  and  there  feloniously,  on  purpose  and 
of  their  malice  aforethought  making  an  assault;^  and  did  then  and 
there  on  purpose  and  of  their  malice  aforethought  feloniously  shoot 
at  him,  the  said  Henry  A.  Lynn,  the  constable  aforesaid,  with  certain 
pistols  loaded  with  gunpowder  and  leaden  balls,  which  they,  the  said 
John  C.  Esiis  and  Anderson  Esiis,  then  and  there  held  in  their  right 
hands;  so  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
say  that  the  said  John  C.  Esiis  and  Anderson  Esiis  in  the  manner  afore- 
said, unlawfully,  knowingly,  willfully  and  feloniously  did  obstruct, 
oppose  and  resist  the  execution  of  the  legal  process  aforesaid,  in  the 
hands  of  the  said  Henry  A.  Lynn,  constable  and  ministerial  officer  as 
aforesaid,  in  the  service  and  execution,  and  in  the  attempt  to  serve 
and  execute  the  warrant  and  legal  process  aforesaid,  against  the  form 
of  the  statute  \{co7icluding  as  in  Form  No.  lOlOS).^ 

(^/)  Special  Constable. 

Form  No.  14652.* 

(Precedent  in  Howard  v.  State,  (Ala.  iSgg)  25  So.  Rep.  tooo.)* 

\{Commencing  as  in  Form  No.  10680,  and  continuing  down  to*y\^ 
Jack  Howard  6\di  knowingly  and  willfully  oppose  or  resist  G.  W.  Keai- 

1.  It  was  held  that  the  allegation  of  []  will  not  be  found  in  the  reported  case, 
an  assault  was  unnecessary.  This  was  3.  Alabama.  —  Crim.  Code  (1896),  § 
in  reply   to  an  objection  which   urged     5463. 

the     insufficiency    of    the     indictment         See,  generally,  list  of  statutes  cited 

because  it  did    not  charge  the  assault  supra,  note  3,  p.  319. 
to   have    been   made   with   a  "  deadly        4.  For  the  other  counts  of  the  indict- 

weapon."  ment  see  Forms  Nos.  14649,  14659. 

2.  The  matter  to  be  supplied  within         See,  generally,  supra,  note  i,  p.  324. 
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ing,  a  special  constable  of  said  county,  in  attempting  to  serve  or  exe- 
cute a  writ  of  arrest,  called  a  "  warrant,"  issued  by  one  B.  H.  Screws, 
a  justice  of  the  peace,  in  and  for  said  county.  Against  the  [icon- 
eluding  as  in  Form  No.  10680).  Y 

(2)  Of  Attachment. 

Form  No.  14653.* 

(Precedent  in  State  v.  Moore,  39  Conn.  244.)' 

[(^Commence ment  as  in  Form  No.  10818)]  ^  that  at  Washington,  in  said 
county,  on*  the  6th  ddiy  oi  January,  i?>71,  Julius  A.  Glover  •vjb.s  law- 
fully deputed,  according  to  the  statute  in  such  cases  provided,  as  an 
indifferent  person,  by  Frederick  Beardsley,  Esq.,  a  justice  of  the  peace 
for  said  county,  and  as  such  indifferent  person  had  in  his  hands  a 
writ  of  attachment,  issued  by  said  justice,  in  favor  of  Otis  E.  Gillette 
of  said  Washington,  and  digdanst  Joseph  P.  Moore  of  said  Washington, 
which  was  lawfully  issued  and  perfected  in  all  respects  according  to 
law,  and  directed  to  the  sheriff  of  the  county  of  Litchfield,  his  deputy, 
or  either  of  the  constables  of  said  town  of  Washington,  and  to  the 
?,s\A  Julius  A.  Glover  a.?,  an  indifferent  person,  to  serve  and  return, 
commanding  them  and  him  to  attach  to  the  value  of  twenty  dollars 
the  goods  or  estate  of  said  Joseph  P.  Moore,  and  him  summon  to 
appear,  etc.,  as  by  said  writ  and  oath  and  deputation  ready  in  court 
to  be  shown  may  appear;  and  that  while  the  sdi\(\  Julius  A.  Glover, 
thus  deputed  as  aforesaid,  was  proceeding  with  said  writ  of  attach- 
ment, to  serve  the  same,  and  to  levy  the  same  on  personal  property 
of  the  said  Joseph  P.  Moore,  in  conformity  with  the  command  and 
direction  therein  contained,  the  said  Joseph  P.  Moore,  with  force  and 
arms,  and  with  great  violence,  at  said  Washington,  on  the  day  last 
aforesaid,  did  unlawfully  resist,  hinder,  obstruct  and  abuse  the  said 
Julius  A.  Glover  in  the  discharge  of  his  duty  in  the  premises,  and  did 
prevent  the  sdixd  Julius  A.  Glover  ivom.  serving  said  writ  of  attach- 
ment; against  the  [{concluding  as  in  Form  No.  108 18).^- 

(3)  Of  Execution.* 

1.  The  matter  to  be  supplied  within  own  hand;  (4)  it  did  not  allege  that  the 
[]  will  not  be  found  in  the  reported  case,  writ  had  any  date;  and  (5)  it  did  not 

2.  Connecticut.  —  Gen.  Stat.  (1888),  §  appear  that  any  bond  for  the  prosecu- 
1498.  tion  of  the  cause  had  been  given.     The 

See,  generally,  list  of  statutes  cited  court  said,  however,  "the  information 

supra,  note  3,  p.  319.  is   not  as  precise  and   technical   as    it 

3.  To  this  information  the  defendant  should  have  been,  but  without  enlarg- 
made  the  objection  that  it  was  insuffi-  ing  on  the  subject,  we  think  it  a  suffi- 
cient, because  (i)  it  did  not  allege  that  cient  verdict." 

Glover  was  an  officer,  nor  that  he  was        For    other    precedents     see    State     v. 

resisted  in  the  execution  of  his  office;  Henderson,   15  Mo.  486;  Com.  v.  Ken- 

(2)  it  did  not  appear  that  the  plaintiff  nard,    8    Pick.    (Mass.)    133;    State   v. 

or  his  agent  took  the  oath  required  be-  Richardson,    38    N.   H.    208;    State   v. 

fore   an    indifferent    person    could   be  Fifield,   18   N.   H.  34;    State  v.  Miller, 

deputized  to  serve  the  writ;  (3)  it  did  12  Vt.  437. 

not  appear  that  Glover's  name  was  in-        4.  Beqaisites  of  Indictment,  etc.,  Oen- 

serted  in  the  writ  in   the  magistrate's  erally.  —  See  supra,  note  4,  p.  322. 
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{a)  Sheriff. 

Form  No.  14654.' 

(Ala.  Crim.  Code  (1896),  §  4923,  No.  73.) 

{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  John 
Doe  did  knowingly  and  willfully  oppose  or  resist  Clyde  Culp,  the  sheriff 
of  said  county,  in  attempting  to  serve  or  execute  a  writ  of  execution, 
called  a  fieri  facias,  issued  by  the  clerk  of  the  circuit  court  of  said 
county  (or  as  the  case  may  be,  describing  the  process  generally'),  against  the 
(concluding  as  in  Form  No.  10680). 

Form  No.  i  4655.' 

(Commencing  as  in  Form  No.  10720,  and  continuing  down  to  *)  did 
knowingly  and  willingly  oppose  and  resist  an  officer  of  the  state  of 
Tennessee,  to  wit,  one  R.  F.  Oakley,  sheriff  of  said  county,  in  serving 
and  attempting  to  serve  and  execute  a  legal  writ  or  process,  to  wit, 
an  execution,  which  said  execution  is  in  words  and  figures  following, 
to  wit:  (setting  out  execution  verbatim),  to  the  evil  example  of  (con- 
cluding as  in  Form  No.  10720). 

Alleging  Judgment.  —  An  indictment,  Ark.  397;    Finn  v.  Com.,  6  Pa.  St.  460; 

for  obstructing  an  officer  in  the  execu-  State  v.  Hooker,  17  Vt.  658. 

tion    of    process,    which    sets    out   the  1.  Alaba7jia.  —  Crim.  Code  (1896),  § 

writ  of    execution,    is    sufficient,     not-  5463. 

withstanding  there  is  a  failure  to  state  See,  generally,  list  of  statutes  cited 

that  there  was  any  judgment  rendered  supra,  note  3,  p.  319;  and  sup7-a,  note  4, 

upon  which  execution  issued.     State  v.  p.  329. 


Dickerson,  24  Mo.  365. 

Place  where  the  execution  was  delivered 
to  the  sheriff  need  not  be  alleged.  State 
V.  Hooker,  17  Vt.  658. 

Alleging  Execution  in  Hands  of  Officer. 


2.    Tennessee.  —  Code  (1896),  §  6676. 

See,  generally,  list  of  statutes  cited 
supra,  note  3,  p.  319. 

This  indictment  is  based  upon  the 
facts  of  the  indictment  set  out  in  part 


—  In    State    v.    Hooker,    17   Vt.    658,  it  in  Farris  v.  State,  14  Lea  (Tenn.)  295. 

was  alleged  that  the  officer  was  in  the  In  that  case  it  was  held  to  be  unneces- 

execution   of  his  duty  as   sheriff,   and  sary,  in  charging  this  offense,  to  aver 

that,   for  want  of  property,  on   which  jurisdiction  of  the  justice   who  issued 

to   levy  the    execution,    he    attempted  the    execution,    where    the    execution 

to  serve  and  execute  such  writ  of  exe-  itself  is  set  out  in  the  indictment  and 

cution,  as  he  was  therein  commanded,  is  regular  upon  its  face,  showing  it  to 

by    arresting    the    body    of  ,the    said  be  for  an  amount  within  the  justice's 

Hooker,  and  that  the  said  looker,  then  jurisdiction. 

and  there  well  knowing  that  said  See,  generally,  supra,  note  4,  p.  329. 
Smith  was  sheriff  of  the  county  of  In  State  v.  Maynard,  3  Baxt.  (Tenn.) 
Addison,  and  that  he  then  and  there  34S,  the  indictment  charged  that  de- 
had  such  writ  of  execution  to  serve  fendant  "  knowingly  and  wilfully  re- 
and  execute,  and  was  then  and  there  sisted  one  6".  C.  Dobson,  deputy  sheriff, 
attempting  to  serve  and  execute  the  in  serving  or  attempting  to  serve  a  legal 
same,  did  then  and  there  impede  and  process,  to  wit,  a  civil  warrant  on  said 
hinder  the  said  Smith,  whik  attempt-  K.  Maynard,"  etc  In  this  case  the  court 
ing  to  serve  and  execute  said  writ  of  said,  "  it  is  averred  that  the  process 
execution.  It  was  held  that  all  these  was  issued  by  a  justice  of  the  peace, 
allegations,  taken  together,  though  not  the  word  'warrant'  being  the  usual 
in  terms,  fullv  amount  to  the  allega-  language  in  which  process  issued  by  a 
tion  that  the  sheriff  had  the  execution  justice  of  the  peace  is  described  *  *  * 
in  his  hands  at  the  time  the  resistance  we  think  the  averment  reasonably  cer- 
<was  made.  tain  and  that  the  indictment  was  erro- 
Frecedents.  —  See  Slicker  v.  State,  13  neously  quashed." 
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(J))  Constable. 

Form  No.  14656.' 
(Precedent  in  Oliver  v.  State,  17  Ark.  508.)* 

[(^Commencing  as  in  Form  No.  10682.^ 

The  said]^  Richmond  Oliver,  on  the  10th  day  of  February,  a.  d.  i855, 
in  the  county  of  Scott  aforesaid,  did,  then  and  there,  knowingly  and 
willfully  resist*  Hiratn  Glover^  who  was  then  and  there  the  constable 
of  Washburn  Township^  in  the  county  aforesaid,  in  the  attempt  to 
execute  a  certain  execution^  issued  by  Robert  N.  Smith,  an  acting 
justice  of  the  peace,  within  and  for  the  township  and  county  afore- 
said, in  favor  of  Stephen  If.  Chism  against  James  Hays,  against  the 
peace  and  dignity  {concluding  as  in  Form  No.  10682).^ 

(4)  Of  Habeas  Corpus. 

Form  No.  14657.' 

(Precedent  in  State  v.  YetTy,  61  Vt.  624.)' 

{{Commencing  as  in  Form  No.  10723.)]^ 

That  George  Ferry,  G.  A.  Ferry  and  Vernon  Whittemore  of  Wolcott^ 
in  said  county,  on  the  18th  day  oi  August,  a.  d.  \%88,  at  Wolcott  afore- 
said, with  force  and  arms  in  and  upon  one  Howard  L.Stet^ens  of  Wol- 
cott aforesaid,  then  and  there  being  a  deputy  sheriff  within  and  for 
said  county,  under  the  authority  of  said  State,  an  assault  did  make, 
and  did  impede  and  hinder  him,  the  said  Stevens,  while  in  the  execu- 
tion of  his  said  office,  by  so  assaulting,  by  pushing,  striking,  obstruct- 
ing, threatening  and  opposing  him,  the  said  Stevens,  while  he,  the 
^^ix'^  Stevens,  was  executing  his  said  office  by  attempting  to  apprehend 
the  body  of  one  Julia  Whitcomb,  then  and  there  being  in  the  custody 
of  said  George  Ferry,  G.  A.  Ferry  and  Vernon  Whittemore,  under  and 
by  virtue  of  a  certain  process  which  was  and  is  in  the  words  and  fig- 
ures following:  {setting  out  process  verbatim).^ 

1.  Arkansas.  —  Sand.  &  H.  Dig.  the  indictment,  because  the  constable 
(1894),  §  1826.  is  not  restricted  to  the  limits  of  his  own 

See,  generally,  list  of  statutes  cited  township    in    executing    civil    process. 

supra,  note  3,  p.  319.  Oliver  v.  State,  17  Ark.  508. 

2.  A  motion  to  quash  this  indictment  6.  Although  this  indictment  did  not 
was  overruled,  and  the  court  found  describe  the  process  alleged  to  have 
the  defendant  puilty  upon  the  evidence,  been    restricted  with   the   particularity 

See.  generally,  supra,   note  4,  p.  329.  observed  in  the  English  precedents,  it 

8.  The  matter  enclosed  by  and  to  be  was  held,  upon  the  authority  of  Slicker 

supplied  within   [  ]  will   not  be  found  v.  State,    13  Ark.   397,    to  be  substan- 

in  the  reported  case.  tially  good. 

4.  Charging  in  the    langfuage   of    the  7.    Vermont.  —  Stat.  (1894),  §  5C02. 

statute  that  the  defendant  resisted   the  See,  generally,  list  of  statutes  cited 

officer  in  the  execution  of  the  process  is  supra,  note  3,  p.  319. 

sufficient.     The  particular  mode  of  re-  8,  This    indictment    was    adjudged 

sistance   or  obstruction    is    properly  a  sufficient  upon  general  demurrer, 

matter  of  evidence.     Oliver  v.  State,  17  See,  generally,  supra,  note  4,  p.  322. 

.Ark.  noS.  9.  Process  referred  to  in  the  text  was  in 

6.  Failure  to  charge  that  proces:   jas  the  words  and  figures  following: 

resisted  within  township  of  which  Glover  ''To  H.  II.  Powers,  Judge  of  the  ^'k- 

was  constable  was    held  not   to  afifect  preme  Court  of  Vermont: 
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And  the  said  George  Ferry,  G.  A.  Ferry  zwdn  Vernon  Whittemore  then 
and  there  well  knew  said  Stevens  to  be  a  deputy  sheriff  as  aforesaid, 
and  to  be  then  and  there  engaged  in  the  execution  of  his  said  office 
by  attempting  to  apprehend  the  body  of  said  Julia  Whitcomb  by  vir- 
tue of  said  process  as  aforesaid. 

Contrary  to  \{concluding  as  in  Form  No.  i(97^5).]^ 


(5)  To  Collect  Taxes, 

Form  No.  14658.' 

(Precedent  in  State  v.  Roberts,  52  N.  H.  492.)^ 

[(^Commencing  as  in  Form  No.  10707,  and  continuing  down  to  *)]^  upon 
one  Warren  W.  Holmes,  then  and  there  being  collector  of  taxes  for 
said  town  of  Jefferson,^  and  in  the  due  discharge  of  the  duties  of  his 
said  office,  to  wit,  in  the  service  of  a  certain  warrant  for  the  collec- 
tion of  taxes  theretofore  issued  and  directed  to  ssixd  Holmes  by  the 
selectmen  of  said  town  oi  Jefferson,  then  and  there  did  make  an 
assault,  and  him,  the  said  Holmes,  so  being  in  the  due  discharge  of 
the  duties  of  his  said  office,  then  and  there  did  wilfully  obstruct, 
oppose,  and  hinder,  and  then  and  there  did  beat,  bruise,  wound,  and 


Your  relator  L.  S.  Whitcomb,  of  Wol- 
cott,  in  the  County  oi  Lamoille  and  State 
of  Vermont  states: 

That  his  minor  daughter, yw/Za  Whit- 
comb, aged  seventeen  years,  is  impris- 
oned and  detained  by  G.  A.  Ferry  and 
Geort^e  Ferry,  under  the  false  pretense 
that  the  said  Julia  is  not  in  a  suitable 
condition  to  be  moved,  and  your  re- 
lator further  states  that  the  place  at 
which  said  Julia  is  detained  is  not  a 
suitable  place  for  any  girl,  sick  or  well, 
and  that  the  said  Ferrys  are  not  suit- 
able persons  to  care  for  a  girl,  in  her 
condition,  and  that  he  has  good  reason 
to  believe,  and  does  believe,  that  the 
said  G.  A.  Ferry  and  George  Ferry  are 
attempting  an  abortion  upon  the  said 
Julia   Whitcomb. 

Wherefore,  your  relator  prays  that 
the  writ  of  habeas  corpus  may  be 
granted  for  the  custody  of  the  said 
Julia  Whitcomb.  L.  S.  Whitcomb. 

Subscribed  and  sworn  to  before  me 
this  i8th  day  oi  August,  A.  D.  i8<$'<5'. 
//.  Henry  Powers, 
Judge  of  the  Supreme  Court. 
State  of  Vermont,        \ 
Lamoille  County,  ss.  f 
To  any  Sheriff  in  the  State,  Greeting: 

By  the  authority  of  the  State  of  Ver- 
mont, you  are  hereby  commanded  to 
apprehend  the  body  of  the  ssliA  Julia 
Whitcomb,  and  have  her  before  me  at 
the  office  of  Wilson  &=  Powers  in  Wol- 
cott,  in  said  county,  on  Monday,  August 


20,  A.  D.  i?>S8.  ate?  o'clock,  and  on  receipt 
hereof  you  are  further  commanded  to 
summon  the  said  G.  A.  Ferry  and 
George  Ferry  to  appear  before  me  at 
Wilson  iSr*  Powers'  office  at  said  time 
and  place  and  show  cause  for  taking 
and  detaining  sa^iA  Julia  Whitcomb. 

Serve  and  return  according  to  law. 
Dated  at  Wolcott  aforesaid  this  i8tk  day 
of  August,  A.  D.  ii88. 

LI.  LLenry  Powers, 
Judge  of  the  Supreme  Court." 

1.  The  matter  to  be  supplied  within 
[  J  will  not  be  found  in  the  reported 
case. 

2.  Nezv  LLampshire.  —  Pub.  Stat. 
(1891),  c.  280,  §  8. 

See  list  of  statutes  cited  supra,  note 

3,  P-  319- 

3.  A  judgment  on  the  verdict  was 
ordered  to  be  entered  in  this  case,  the 
court  holding  that  it  was  unnecessary 
to  set  out  in  here  verba  the  process 
under  which  the  officer  was  acting,  pro- 
vided the  indictment  sufficiently  de- 
scribed it,  so  as  to  identify  it,  and 
informed  the  defendant  of  what  he  was 
called  upon  to  answer. 

See,  generally,   supra,  note  4,  p.  322. 

4.  The  party  assaulted  may  be  suffi- 
ciently designated  as  "then  and  there 
being  a  collector  of  taxes  of  said  town," 
without  alleging  that  he  was  duly 
authorized  to  serve  the  warrant  in  the 
service  of  which  he  was  obstructed. 
State  V.  Roberts,  52  N.  H.  492. 
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ill-treat,  and  other  wrongs  [and  enormities  to  the  said  Warren  W. 
Hohnes  then  and  there  did,  to  the  great  damage  of  the  said  Warren 
W.  Holmes,  in  contempt  of  the  laws  of  the  said  state,  to  the  evil 
example  of  all  others  in  like  case  offending,  contrary  to  {concluding 
as  in  Form  No.  10707).  Y  '       ' 

III.  BY  RESISTING  PERSON  AIDING  OFFICER. 

Form  No.  14659.' 
(Precedent  in  Howard  v.  State,  (Ala.  1899)  25  So.  Rep.  looo.)* 

\{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)]i 
Jack  IIo7vard  Ci\di  resist  a  certain  person,  not  an  officer,  to  wit,  G.  W. 
Keating,  in  attempting  to  serve  or  execute  a  writ  of  arrest,  called  a 
"warrant,"  issued  by  one  B.  H.  Screws,  a  justice  of  the  peace  in  and 
for  said  county;  the  said  Keating  then  and  there  acting  in  the  matter 
of  said  arrest  in  obedience  to  the  lawful  command  or  summons  of  one 
W.  B.  Gilmer,  a  constable  of  said  county,  to  aid  said  Gilmer  in  the 
execution  of  the  said  process;  the  %z\dLjackIIo7vard\\2:^\x\^  at  the 
time  a  knowledge  of  said  command  or  summons,  against  the  [(con- 
cluding as  in  Form  No.  10680).^- 

IV.  BY  RESISTING  RECEIVER. 

Form  No.  14660.'* 
(Precedent  in  State  v.  Rivers,  64  Iowa  729.)* 

[(Commencing  as  in  Form  No.  10693,  and  continuing  down  to  *)]i  know- 
ingly, unlawfully  and  willfully  did  resist  and  oppose  one  Stephen 
Adams,  there  and  then  duly  appointed  and  acting  as  receiver^  of 
and  for  the  circuit  court  of  Folk  county,  Iowa,  in  the  case  of  the 
National  Life  Ins.  Co.  of  Montpelier,  Vermont,  plaintiff,  against  _/<?/%« 
D.  Rivers  and  others,  defendants,  and  by  said  court  then  and  there, 
by  order  in  writing,  duly  made  and  delivered  to  him,  directed, 
authorized,  and  empowered  to  take  charge  of,  and  hold  the  crops 
growing  or  grown  on  the  following  described  premises,  to  wit, 
(describing  them),  in  his,  the  said  Stephen  Adams'  efforts  to  obey  and 
execute  the  said  order  of  said  court;  and  the  said  defendants  above 

1.  The  matter  enclosed  by  and  to  be  or  writ  of  arrest  is  required  in  an 
supplied  within  []  will  not  be  found  in  indictment  under  this  section  than  is 
the  reported  case.  required  under  section  5463  [see  Form 

2.  Alabama.  —  Crim.  Code  (1896),  §  No.  14649].  There  was  no  error  in  over- 
5466.  ruling  the  demurrer." 

See,  generally,  supra,  note  3,  p.  319.         For   the  other  counts  of  the  indict- 

3.  This  was  one  of  three  counts,  each  ment  see  supra.  Forms  Nos.  14649, 
of  which   was  demurred   to   upon  the     14652. 

grounds  set  out  supra,  note  3,  p.  326.  4.  /o7va.  —  Code  (1897).  §  4899. 

Demurrer    was    overruled,    the    court  6.  This  indictment  was  held  sufficient, 

saying:  "The  count  in  the  indictment  See,  generally,  Jw/>/-rt,  note  3,  p.  319. 

under  consideration    follows   the   Ian-  6.  A  receiver  was  held  in  this  case  to 

guage  of  this  section  [Ala.  Crim.  Code  be  a  "  person  authorized   by  law  *  *  * 

(1896),  §  5466],  and  no  more   particu-  to   execute  a  legal  order"    within  the 

larity  in  the  description  of  a  warrant  meaning  of  the  code. 
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named,  when  and  while  said  Stephen  Adams,  as  such  receiver,  was 
legally  and  peacefully  attempting  to  take  charge  of  said  crops,  growing 
and  grown  on  the  lands  aforesaid,  unlawfully,  knowingly  and  willfully 
did,  then  and  there,  resist  and  oppose  him,  the  said  Stephen  Adams,  by 
then  and  there  closing  and  keeping  closed  the  gates  and  other  ways 
of  entrance  to  and  upon  said  lands,  by  threats  of  personal  violence, 
by  having  and  displaying  arms  and  weapons,  and  other  acts  and 
threats  unknown  to  the  grand  jury  —  contrary  to  [(^concluding  as  in 
FortnNo.  10693).^ 


V.  BY  REFUSING  TO  AID  OFFICER.^ 

Form  No.  14661.^ 

•    (Precedent  in  Comfort  v.  Com.,  5  Whart.  (Pa.)  436.)* 

[(^Commencing  as  in  Form  No.  107 Idy]^  thdiX.  Daniel  Poor,  then  and 
there  being  one  of  the  justices  of  the  peace  in  and  for  the  county  of 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

2.  Requisites  of  Information  or  Indict- 
ment —  Generally.  —  For  tlie  formal  parts 
of  an  indictment  or  information  in  a 
particular  jurisdiction  consult  the  titles 
Indictments,  vol.  9,  p.  615;  Inform.^- 
TioNs  IN  Criminal  Casf;s,  vol.  9,  p.  76S. 

Statutes  whicli  provide  a  punisliment 
for  refusing  to  aid  an  officer  in  execut- 
ing process  exist  as  follows: 

Alabama.  —  Crim.  Code  (1896),  §§ 
5464,  5465. 

Arizona.  —  Pen.  Code  (1887),  §  235. 

California.  —  Pen.  Code  (1897),  §  150. 

Florida.  —  Rev.  Stat.  (1S92),  S§  2583, 
25S5,  2586. 

Ida/io.  —  Rev.  Stat.  (1887),  §  6517. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  394. 

Indiana.  —  Horner's  Stat.  (1896),  § 
2041. 

Iowa.  —  Code  (1897),  §  4901. 

Kentucky. — Stat.  (1894),^  1340;  Stat. 
(Supp.  1899),  p.  33,  c.  36,  ^  4. 

Massac tiusetts.  —  Pub.  Stat.  (1882),  c. 
205,  g  21. 

Michigan.  —  Com  p.  Laws  (1897),  § 
1 1 320. 

Minnesota. — Stat.  (1894),  §  6394. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
1202. 

New  Fi^r/^.  — Birds.  Rev.  Stat.  (1896), 
p.  2509,  par.  112. 

Nortti  Dakota.  —  Rev.  Codes  (1895),  § 
6991. 

Otiio.  —  Bates'  Anno.  Stat.  (1897),  § 
6918. 

Oregon, — Hill's  Anno.  Laws  (1892),  § 
1840. 


Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  526,  §  310. 

Tennessee.  —  Code  (1896),  ^  6687. 

Texas.  —  Pen.  Code  (1895).  art.  245. 

UtaJi.  —  Rev.  Stat.  (1898),  §  4144. 

Vermont.  — Stat.  (1894),  §  5103. 

Virginia.  —  Code  (1887),  ^  3758. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7209. 

West  Virginia.  —  Code  (1899),  c.  147, 
§14- 

Wisconsin.  —  Stat.  (189S),  §  4488. 

Authority  of  Officer,  How  Alleged.— An 
indictment  against  one  who  refuses  to 
assist  in  taking  into  custody  a  person 
arrested  by  a  deputy  sheriff  is  defective 
where  the  authority  of  the  deputy 
sherifi  to  arrest  is  not  set  forth.  A 
statement  that  the  arrest  was  "  by  law- 
ful authority  "  is  not  sufficient.  "  The 
grand  jury  are  lay  gens,  and  are 
not  entrusted  by  the  law  to  pronounce 
what  would  constitute  lawful  authority 
to  enable  an  officer  to  make  an  arrest." 
State  V.  Shaw,  3  Ired.  L.  (25  N.  Car.)  20. 

3.  Pennsylvania. —  Bright.  Pur.  Dig. 
(1894),  p.  526,  §  310. 

See,  generally,  list  of  statutes  cited 
supra,  note  2. 

4.  After  a  verdict  of  guilty,  counsel 
for  the  defendant  filed  the  following 
reasons  in  arrest  of  judgment:  First, 
the  indictment  does  not  set  forth  a 
criminal  offense;  second,  it  is  not  an 
indictable  offense  to  refuse  to  aid  an 
officer  charged  with  the  execution 
of  mesne  process  in  a  civil  suit.  The 
motion  in  arrest  of  judgment  was 
overruled  and  on  error  to  the  supreme 
court  judgment  was  affirmed. 

See,  generally,  supra,  note  2. 
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Bucks,  duly  commissioned,  qualified  and  empowered  to  perform  the 
duties  of  that  office,  and  being  so  commissioned,  qualified  and 
empowered,  did,  on  the  twenty-ninth  day  of  May,  one  thousand  eight 
hundred  and  thirty-nine,  at  the  said  county,  then  and  there  make  his 
certain  writ  in  writing  under  his  hand  and  seal,  directed  to  the  con- 
stable of  the  borough  ol  Nexvhope,  or  to  the  next  constable  of  the  said 
county,  most  convenient  to  the  defendant,  in  the  county  aforesaid; 
by  which  said  writ  the  constable  a_foresaid  was  commanded  to  take 
John  Hulsey,  of  Solesbury  township,  in  the  said  county,  and  bring 
him  before  the  subscriber,  a  justice  of  the  peace  of  said  county, 
forthwith  on  the  service  thereof,  to  answer  Levi  Stout  in  a  plea  of 
debt  not  exceeding  one  hundred  dollars,  and  that  should  be  his  war- 
rant; which  said  writ  was  afterwards,  to  wit,  on  the  thirtieth  day  of 
May,  one  thousand  eight  hundred  and  thirty-nine,  delivere(;J  to  one 
Samuel  H.  Potts,  town  constable  of  the  borough  of  Newhope,  in  the 
said  county,  duly  elected,  appointed  and  qualified  to  perform  the 
duties  of  that  office,  to  be  by  him  executed  in  due  form  of  law,  and  that 
the  said  Samuel  H.  Potts  so  being  town  constable  as  aforesaid,  after- 
wards, to  wit,  on  thQ  fourth  day  oi  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-nine,  by  virtue  of  the  said  writ 
did  then  and  there  at  the  county  aforesaid,  and  within  the  jurisdic- 
tion of  this  court,  take  and  arrest  the  said  John  Hulsey,  and  him  the 
sz\d  John  Ilulsey  the.  sdad  Samuel  II.  Potts,  in  his  custody,  by  virtue 
of  the  said  writ  then  and  there  had,  and  that  the  said  John  Hulsey 
did  then  and  there  at  the  county  aforesaid,  on  the  day  and  year  last 
aforesaid,  with  force  and  arms  violently,  forcibly  and  unlawfully 
resist  and  obstruct  the  said  Samuel  II .  Potts  in  the  due  execution  of 
his  said  office,  and  attempt  to  escape  from  his  lawful  custody  and  go 
at  large,  contrary  to  the  will  of  the  ^sdd  Samuel  IT.  Potts,  and  that 
he,  the  said  Samuel  H.  Potts,  being  such  town  constable,  as  aforesaid, 
thereupon  did  then  and  there  on  the  day  and  year  last  aforesaid,  at 
the  county  aforesaid,  and  within  the  jurisdiction  of  this  court,  in  his 
proper  person  apply  to  John  Comfort,  Ezra  Comfort,  John  Kitchen, 
Thomas  Kitchen,  dindi  William  Kitchen.,  Jr.,  all  late  of  the  township  of 
Solesbury,  in  the  said  county,  yeomen,  and  they  the  sa.\(^  John  Com- 
fort, Ezra  Comfort,  John  Kitchen,  Thomas  Kitchen,  and  IVilliam 
Kitchen,  Jr.,  all  being  then  and  there  present,  and  in  the  name  of 
the  Commonwealth  of  Pennsylvania,  did  then  and  there  on  the  day  and 
year  last  aforesaid,  at  the  county  aforesaid,  charge  and  require  them, 
the  said  John  Comfort,  Ezra  Cotnfort,  John  Kitchen,  Thomas  Kitchen, 
Sind  IVilliam  Kitchen,  Jr.,  to  aid  and  assist  him  in  the  preservation 
of  the  peace  of  the  said  Commonwealth,  and  for  the  securing  the  said 
John  Hulsey,  and  for  preventing  the  ?>a.\<^  John  Hulsey  from  effecting 
his  escape  from  and  out  of  the  lawful  custody  of  him,  the  said  Samuel 
H.  Potts;  he,  the  sa\<\  Samuel  H.  Potts,  being  then  and  there  such 
town  constable,  as  aforesaid,  in  the  due  execution  of  his  said  office, 
in  conveying  the  said  John  Hulsey  before  the  said  justice  of  the 
peace,  to  be  dealt  with  according  to  law.  Yet  the  saidy.3^«  Comfort, 
Ezra  Comfort,  John  Kitchen,  Thomas  Kitchen,  and  William  Kitchen, 
Jr.,  all  being  then  and  there  duly  informed  that  the  said  Samuel  H. 
Potts  was  such  town  constable,  as  aforesaid,  and  well  knowing  the 
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same,  and  that  he,  the  ssiid  Samuel H.  Potis,  was  in  the  due  execu- 
tion of  his  oflfice;  and  not  regarding  their  duty  in  that  respect,  to 
wit,  on  the  day  and  year  last  aforesaid,  to  wit,  at  the  county  afore- 
said, and  within  the  jurisdiction  of  the  court,  with  force  and  arms 
unlawfully,  obstinately  and  contemptuously  did  neglect  and  refuse 
to  aid  and  assist  him,  the  said  Samuel  H.  Fotts,  for  the  purpose  and 
on  the  occasion  aforesaid,  in  the  manner  they,  the  said  Joh?i  Cotnfori, 
Ezra  Comfort,  John  Kitchen,  Thomas  Kitchen,  and  William  Kitchen, 
Jr.,  were  charged  and  required  to  do  as  aforesaid  or  in  any  other 
manner  whatever;  contrary  to  their  duty  in  that  behalf;  thereby  the 
said  John  Hulsey  did  then  and  there,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  the  county  aforesaid,  and  within  the  jurisdiction  of  this 
court,  effect  his  escape  from  and  out  of  the  lawful  custody  of  him,  the 
said  Samuel  H.  Potts,  and  against  the  will  of  the  said  Samuel  H.  Potts, 
he,  the  said  Samuel  H.  Potts,  being  then  and  there  such  town  constable 
as  aforesaid,  and  in  the  due  execution  of  his  said  office,  and  did  go 
at  large  in  manifest  contempt  of  our  said  Commonwealth  and  her 
laws;  to  the  .great  hindrance  of  justice,  to  the  evil  example  of  all 
others  in  like  manner  offending,  contrary  to  [{concluding  as  in  Form 
No.  10716).Y 

VI.  BY  INTERFERING  WITH  WITNESS.^ 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

2.  Eequisites  of  Information  or  Indict- 
ment —  Generally.  —  For  the  formal 
parts  of  an  indictment  or  information 
in  a  particular  jurisdiction  consult  the 
titles  Indictments,  vol.  g,  p.  615;  In- 
formations IN  Criminal  Cases,  vol  9, 
p.  768. 

Common-law  OflFense.  —  The  doing  of 
any  act  tending  to  obstruct  the  due 
course  of  public  justice,  as,  forexample, 
interfering  with  witnesses  in  any  way, 
has  always  been  held  indictable  as  a 
misdemeanor  at  common  law.  State  v. 
Holt.  84  Me.  509;  State  v.  Ames,  64  Me. 
386;  Com.  V.  Reynolds,  14  Gray  (Mass.) 
87;  State  V.  Keyes,  8  Vt.  57. 

And  in  many  states,  by  statute,  a  pun- 
ishment is  provided  for  such  obstruc- 
tion. 

Minnesota.  — Stat.  (1894).  §  6400. 

Mississippi.  —  Code  (1892),  §  1222. 

New  Mexico.  — Comp.  Laws  (1897),  § 
1 196. 

Ohio.  —  Bates'  Anno.  Stat.  (1897).  § 
6907. 

Virginia.  —  Code  (1887),  §  3772. 

IVest  Virginia.  —  Code  (1899),  c.  147, 
§30. 

United  States.  —  Rev.    Stat.   (1878),   § 

.5399- 

" '  Due  course  of  justice '  means  not  only 


the  due  conviction  and  punishment  or 
the  due  acquittal  and  discharge  of  an 
accused  party,  as  justice  may  require; 
but  it  also  means  the  due  course  of 
proceedings  in  the  administration  of 
justice.  By  obstructing  those  proceed- 
ings, public  justice  is  obstructed." 
Com.  V.  Reynolds,  14  Gray  (Mass.)  87. 

Knowledge  of  Prosecution.  —  An  indict- 
ment which  alleges  that  defendant,  "  be- 
ing an  evil-disposed  person  and  con- 
triving and  intending  to  obstruct  and 
impede  thedue  course  of  justice,"  "  un- 
lawfully and  unjustly  did  endeavor  to 
dissuade,  hinder  and  prevent  the  said" 
witness,  etc.,  sufficiently  shows  that 
defendant  knew  of  the  existence  of  the 
prosecution  and  of  the  obligation  of  the 
witness  to  attend.  State  v.  Carpenter, 
20  Vt.  9, 

Service  of  Subpoena,  —  An  information 
is  not  insufficient  because  it  fails  to  al- 
lege that  no  subpoena  was  served  upon 
the  alleged  witness.  The  essence  of 
the  olTense  is  obstructing  the  due  course 
of  justice.  "Whether  the  witness  has 
been  served  by  a  subpoena  or  not  can- 
not be  esteemed  very  material.  The 
effect  of  the  act  and  the  intent  of  the 
offender  is  the  same,  whether  the  wit- 
ness has  been  or  is  about  to  be  served 
with  subpoena,  or  is  about  to  attend  in 
obedience  to  a  voluntary  promise." 
Stata  V.  Keyes,  8  Vt.  57. 
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1.  Attempt.! 

Form  No.  1 4.6  6  2 . 

(Precedent  in  State  v.  Ames,  64  Me.  386.)* 

\{Commencing  as  in  Form  No.  10697,  and  continuing  down  to  *)  did 
enter  into  a  recognizance  before  Hiram  Bass,  a  trial  justice  of  said 
county,  for  his  appearance  at  the  then  next  ensuing  term  of  this 
court,  to  answer  to  a  complaint  charging  him  with  the  offense  of  being 
a  common  seller  of  intoxicating  liquors;  that  one  Williain  H.  Trim 
was,  at  the  same  time,  recognized  to  appear  as  a  witness  in  that  case 
for  the  state;]^  and  the  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  further  present,  that  the  said  John  N.  Ames,  at  Camden  aforesaid, 
on  the  sixth  day  of  July,  in  the  year  aforesaid,  not  being  ignorant  of 
the  premises,  but  well  knowing  the  same,  and  contriving  and  intend- 
ing the  due  course  of  justice  to  obstruct  and  impede,  unlawfully,  cor- 
ruptly and  wickedly  did  entice,  solicit,  and  endeavor  to  persuade  the 
said  IVilliam  H.  Trim  to  absent  himself*  from  the  said  supreme  judi- 
cial court,  then  next  to  be  holden  as  aforesaid,  on  the  third  Tuesday 
of  September,  in  the  year  aforesaid,  and  not  to  appear  there  before  the 
said  court,  to  give  evidence  in  behalf  of  the  state  relative  to  the  mat- 
ters contained  in  the  said  complaint,  to  the  evil  example  of  all  others 
in  like  case  offending,  [and  against  the  {concluding  as  in  Form  No. 
10697)].^ 


Upon  Whose  Behalf  Witness  Summoned. 

—  It  is  not  necessary  for  the  indict- 
ment to  allege  upon  whose  behalf  the 
witness  was  summoned.  "  The  act  of 
dissuading  and  preventing  the  attend- 
ance of  a  witness  at  a  trial  is  punishable 
by  indictment,  in  whose  behalf  soever 
that  witness  is  summoned."  Com.  v. 
Reynolds,  14  Gray  (Mass.)  87. 

Place  where  witness  was  summoned 
need  not  be  alleged.  Com.  v.  Reynolds, 
14  Gray  (Mass.)  87. 

Materiality  of  Testimony.  —  The  indict- 
ment need  not  allege  that  the  testimony 
of  the  witness,  who  was  dissuaded  and 
prevented  by  the  defendant  from  at- 
tending at  the  police  court,  was  mate- 
rial on  the  trial  of  the  defendant  there. 
Com.    V.    Reynolds,    14    Gfav   (Mass.) 

87. 

Indictment,  How  Concluded.  —  A  failure 
to  conclude  "to  the  obstruction  and 
hindrance  of  public  justice"  is  not  a 
cause  for  arresting  judgment.  This 
was  so  held  where  the  facts  alleged  in 
the  indictment  showed  an  obstruction 
and  hindrance  of  public  justice,  in  the 
legal  sense  and  meaning  of  those  words. 
Com.  V.  Reynolds,  14  Gray  (Mass.) 
«7. 


1.  Attempt. —  An  information  or  in- 
dictment is  not  insufficient  because  it 
does  not  appear  that  the  offense  was 
consummated.  It  is  enough  that  an 
attempt  was  made.  State  v.  Keyes,  8 
Vt.  57;  State  V.  Ames,  64  Me.  386;  State 
V.  Carpenter,  20  Vt.  9. 

See,  generally,  supra,  note  2,  p.  336. 

2.  Upon  demurrer,  this  indictment 
was  held  sufficient  as  charging  a  crime 
known  to  the  common  law.  That  the 
indictment  charged  an  attempt  rather 
than  an  accomplished  act  was  held  im- 
material. 

See,  generally,  supra,  note  2,  p.  336. 

3.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 

4.  It  was  held  sufficient  to  allege  that 
defendant  did  "entice,  solicit  and  en- 
deavor to  persuade  "  the  witness  to  ab- 
sent himself,  it  not  being  necessary,  or 
perhaps  possible,  to  set  out  the  means 
used  for  this  purpose?  "The  words 
'entice,  solicit  and  persuade'  suffi- 
ciently indicate  the  nature  of  the  act 
and  cannot  leave  the  defendant  in  any 
possible  doubt  as  to  the  'nature  and 
cause  of  the  offense  '  with  which  he  is 
charged." 
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2.  Completed  Act. 

a.  By  Counseling  and  Advising. 

Form  No.  14663.' 

(Precedent  in  Perrow  v.  State,  67  Miss.  366.)' 

[(^Commencing  as  in  Form  No.  10702)]^  that  y.  J.  Goss  was  indicted 
for  murder  by  the  grand  jury  at  the  April  term,  i8<?P,  sitting  in  and 
for  said  county  of  Pike,  and  that  one  ^S".  F.  Perrow  was  a  material 
witness  on  behalf  of  defendant,  J.  J.  Goss,  and  that  said  S.  F.  Perrow 
was  duly  summoned  to  appear  before  the  Hon.  circuit  court  of  Pike 
county  at  its  April  term,  \2>89,  on  the  20th  day  of  April,  iS89,  and  to 
appear  from  day  to  day  and  from  term  to  term  of  said  court  until 
discharged  by  law;  and  so  the  grand  jurors  upon  their  oaths  dO' 
further  present  that  S.  P.  Perrow,  late  of  the  said  county,  on  the  2Ifih 
day  of  April,  iS89,  in  the  county  aforesaid,  unlawfully  and  wilfully  did 
then  and  there  attempt  to  obstruct  and  impede  the  trial  of  said  cause, 
to  wit,  the  State  of  Mississippi  v.  J.  J.  Goss,  charged  with  murder,  by 
then  and  there  counselling,  advising  and  secreting  said  witness,  6".  F. 
Perrotv,  to  remain  away  from  and  absent  himself  as  a  witness  on 
behalf  of  saidy.  J.  Goss,  when  said  case  was  called  for  trial  in  afore- 
said court,  and  by  virtue  of  said  counselling  and  advising  to  the  said 
S.  F.  Perrow,  given  by  the  said  S.  R.  Perrow,  said  S.  F.  Perrom 
failed  to  answer  as  a  witness  as  aforesaid,  when  said  cause  was  duly 
called  in  court,  against  the  [(concluding  as  in  Form  No.  10702).]^ 

b.  By  Making  Him  Intoxicated. 

Form  No.  14664. 

(Precedent  in  State  v.  Holt,  84  Me.  510.)* 

[(Commencing  as  in  Form  No.  10697,  and  continuing  down  to  *)]3  well 
knowing  that  one  Fred  N.  Treat,  had  been  summoned  in  due  form 
of  law  to  appear  before  the  Supreme  Judicial  Court  holden  at  Belfast 
within  and  for  the  county  of  Waldo,  on  the  thirtieth  day  of  April 
aforesaid,  then  and  there  to  give  evidence  in  said  court  in  behalf  of 
the  State,  and  contriving  and  intending  to  obstruct  the  due  course 
of  justice,  did  then  and  there  unlawfully  and  corruptly  prevent,  and 
attempt  to  prevent  the  said  Treat  from  appearing  at  said  court  to  give 
evidence  as  aforesaid,  by  then  and  there  soliciting,  enticing,  and 
persuading  the  said  Treat  to  become  intoxicated,  and  by  then  and 
there  removing  and  abducting  him  the  said  Treat,  whereby  the  said 
Treat  did  riot  appear  at  said  court  and  give  evidence,  against  the 
[(concluding  as  in  Form  No.  10697\^ 

1.  Mississippi. — Anne.  Code  (1892),  4.  "f he  objection  that  this  indictment 
§  1222.  was    not  sufficient    because   it    did  not 

See,  generally,  list  of  statutes  cited  aver  that  the   witness   had  been  sum- 

supra.  note  2,  p.  336.  moned  or  that  a  summons    had   been 

2.  There  was  a  conviction  under  this  issued,  or  that  there  was  a  cause  pend- 
indictment.  ing    requiring    the    attendance  of    the 

See,  generally,  supra,  note  2,  p.  336.     witness,  was  not  sustained.     The  court 

3.  The  matter  to  be  supplied  within  said,  "the  doing  of  any  act  *  *  * 
[]  will  not  be  found  in  the  reported  case,     tending  to  obstruct   the  due  course  of 
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e.  By  Threats, 

Form  No.  14665. 
(Precedent  in  Com.  v.  Reynolds,  14  Gray  (Mass.)  87.)' 

\{Commencing  as  in  Form  No.  10699.')^ 

The  jurors  for  the  said  commonwealth  on  their  oath  present,  that 
heretofore,  to  wit,  on  the  ^ri'/ day  oi  June  m  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-eight.,  George  R.  Hurlbut,  a 
deputy  of  the  sheriff  of  the  county  of  Bristol,  duly  authorized  and 
legally  qualified  to  perform  the  duties  of  said  office,  by  virtue  of  a 
warrant  directed  to  him,  and  issued  in  due  course  of  law  by  Morrill 
Robinson,  Jr.,  a  justice  of  the  peace  within  and  for  the  county  of 
Bristol,  did  summon  and  give  notice  to  one  Culbert  Reynolds  to  appear 
before  the.  police  court  of  the  city  of  New  Bedford,  in  said  county  of 
Bristol,  to  give  evidence  of  what  he,  the  said  Culbert  Reynolds,  knew 
relating  to  the  matter  of  a  certain  complaint  of  Gideon  Reynolds  — 
charging  Xhz.t  Jonathan  Reyjiolds,  on  the  30th  day  of  May  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty-eight,  in  and  upon 
the  body  of  one  Daniel  Reynolds,  did  make  an  assault  —  when  and 
where  the  said  Jonatha?i  Reynolds  should  be  had  for  triil  on  said  com- 
plaint* the  matter  of  said  complaint  being,  on  sQ.\d.  first  day  oi  June 
in  the  year  aforesaid,  within  the  jurisdiction  of  the  said  police  court 
of  said  city  of  New  Bedford. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  Jonathan  Reynolds,  of  Freetoivn  in  the  county  of  Bristol, 
at  Freetown  in  the  county  of  Bristol,  on  the  second  day  of  June  in  the 
year  of  our  Lord  one  thousand  eight  hundred  ^.nCi  fifty -eight,  then  and 
there  well  knowing  the  premises,  and  that  the  said  Culbert  Reynolds 
had  been  summoned  and  notified  as  aforesaid,  and  then  and  there 
contriving  and  intending  the  due  course  of  justice  to  obstruct  and 
impede,  did  wilfully,  knowingly,  unlawfully  and  unjustly  dissuade, 
hinder  and  prevent  the  said  Culbert  Reynolds  from  appearing  before 
saJid.  police  court  of  the  city  oi  New  Bedford,  when  and  where  the  said 
Jonathan  Reynolds  was  had  for  trial  on  said  complaint,  as  the  said 
Culbert  had  been  then  and  there  notified  and  summoned,  and  as  the 
said  Culbert  Reynolds  was  then  and  there  required  by  law  to  appear 
and  give  evidence  of  what  he,  the  said  Culbert  Reynolds  knew  relating 
to  the  matter  stated  in  said  complaint,  by  then  and  there  threatening 
to  cause  the  said  Culbert  Reynolds Xo  be  arrested  and  imprisoned  if  he 

public  justice  has  always  been  held  to  prevent  his  attendance,  is  equally  cor- 
be  an  indictable  offense  at  common  rupt,  equally  criminal,  and  equally  de- 
law;  and  bribing,  intimidating  and  serving  of  punishment." 
persuading  witnesses  to  prevent  them  See,  generally,  supra,  note  2.  p.  236. 
from  testifying,  or  to  prevent  them  from  1.  After  conviction  under  this  indict- 
attending  court  has  been  among  the  ment,  defendant  moved  in  arrest  of 
most  common  and  the  most  corrupt  of  judgment,  which  motion  was  over- 
this  class  of  offenses;  and  whether  ruled,  and  on  exceptions  to  the  supreme 
a  witness  has  been  served  with  a  court  the  form  was  held  sufficient, 
subpoena  or  is  about  to  be  served  with  See,  generally,  supra,  note  2,  p.  236. 
one,  or  is  about  to  attend  in  obedience  2.  The  matter  to  be  supplied  within 
to  a  voluntary  promise  is  not  material;  [  ]  will  not  be  found  in  the  reported 
for    any    attempt     in    either    case    to  case. 
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appeared  before  said  police  court  as  he  was  then  and  there  sum- 
moned, notified  and  required  by  law  to  do;  and  that  by  the  threaten- 
ing of  the  said  Jonathan  Reynolds  as  aforesaid  the  said  Culbert  Reynolds 
was  then  and  there  hindered,  dissuaded  and  prevented  from  appear- 
ing, and  did*  not  appear,  before  said  police  court  —  when  and  where 
the  said  Jonathan  Reynolds  was  had  for  trial  before  said  police  court 
on  said  complaint — then  and  there  to  give  evidence  before  said 
police  court  of  what  he,  the  said  Culbert  Reynolds,  knew  relating  to 
the  matter  of  said  complaint;  against  the  peace  of  said  common- 
wealth, [and  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided.]^ 

[(^Signature  and  indorsetnents  as  in  Form  No.  10699^)^ 

1.  The  offense  not  being  punishable        2.  The  matter  to  be  supplied  within 
by  any  statute  of  the  commonwealth,     [  ]  will  not  be  found  in  the  reported 
the  words  included  within  [  ]  were  re-     case. 
jected  as  surplusage. 
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OBSTRUCTING  NAVIGABLE  WATERS. 

See  the  titles  BRIDGES,  vol.  4,  p.  42;  FERRIES,  vol.  8,  Form  No. 
gsog; NUISANCES,  ante,  p.  226 ;  WA  TERS  AND  WA  TER- 
COURSESj  and  the  GENERAL  INDEX  to  this  work. 


OCCUPATION  TAXES. 

See  the  titles  ATTORNEYS,  vol.  2,  Form  No.  3536; BROKERS, 
vol.  4,  Form  No.  487461  seq.j  COMMERCIAL  TRA  VELERS, 
vol.  4,  p.  920;  FERRIES,  vol.  8,  Form  No.  9508;  FOREIGN 
CORPORA  TIONS,  vol.  8,  Forms  Nos.  9586,  9590 ;  HA  WK- 
ERS  AND  PEDDLERS,  \o\.  9,  p.  284;  INNKEEPERS, 
vol.  10,  Form  No.  11076;  IN  TOXICA  TING  LIQUORS,  vol. 
10,  p.  448;  LICENSES,  vol.  II,  p.  439;  MUNICIPAL  COR- 
PORATIONS, vol.  12,  p.  952;  OPIUM  AND  OPIUM- 
JOINTS,  post,  p.  351;  TAXATION;  and  the  GENERAL 
INDEX  to  this  work. 


OFFER  OF  JUDGMENT. 

See  the  title  APPEALS,  vol.  i,  Form  No.  1925;  COMPROMISE, 
vol.  5,  p.  12 ;  CONFESSION  OF  JUDGMENT,  vol.  5,  p.  46; 
DAMAGES,  OFFER  TO  LIQUIDATE,  vol.  5,  p.  1018. 


OFFICERS. 


Seethe  titles  DIRECTORS  AND  CORPORATION  OFFICERS, 
vol.  6,  p.  691;  PUBLIC  OFFICERS;  and  the  GENERAL 
INDEX  to  this  work. 


OFFICIAL    BONDS. 

For  Forms  relating  to  Proceedings   on,   see  the  title  BONDS  AND 

UNDERTAKINGS  {ACTIONS  ON),  vol.  3,  p.  528. 
For  Forms  of  Guardians' Bonds,  see  the  titles  GUARDIAN  AD  LITEM, 

vol.   8,   p.   1024;   GUARDIAN  AND  WARD,  vol.  9,  p.   i; 

INSANE  PERSONS,  vol.  10,  p.  35. 
For   Forms   of  Administrators'  and  Executors'    Bonds,   see    the  title 

PROBA  TE  AND  ADMINISTRA  TION. 
See  also  the  GENERAL  INDEX  to  this  work. 

841  Volume  13. 


OLEOMARGARINE. 

By  John  J.  McNally  and  Andrew  Foulds,  Jr.,  LL.B. 

I.  CRIMINAL  PROSECUTION,  342. 
1.  For  Manufacturings  343. 

a.  In  General,  343. 

b.  Coloring  to  Represent  Butter,  343. 
a.   For  Selling,  344. 

a.  In  General,  344. 

b.  Without  Label,  345. 

(i)   Generally,  345. 

(2)  And  Not  Colored  Pink,  346. 

3.  For  Using,  346. 

a.  In  Bakery,  346. 

b.  In  Hotel,  346. 

c.  In  Penal  or  Charitable  Institution,  347. 

4.  For  Removing  Label,  347. 

II.  CIVIL  ACTION  FOR  PENALTY,  347. 

III.  Summary  Proceedings,  348. 

1.  Complaint  or  Affidavit,  348. 

2.  Summons,  349. 

3.  Warratit,  349. 

4.  Constable's  Return,  350. 
6.  Conviction,  350. 

I.  Criminal  prosecution.^ 

I.  Eequisites  of  Indictment,  etc,  —  6^^M-  2614-2619;   Laws  (1893),   c.  114;   Laws 

erally.  —  For   the    formal    parts   of   an  (1895),  c.  32. 

indictment,     information    or    criminal  Delazvai-e.  —  Laws  (1895),  c.  209. 

complaint  in  a  particular   jurisdiction  District  of  Columbia.  —  Comp.   Stat, 

consult  the  titles  Indictments,  vol.  9,  (1894),  c.  16,  §g  108-110. 

p.    615;     Informations    in    Criminal  Florida.  —  Rev.  Stat.  (1892),  §§  2662, 

Cases,  vol.  9,  p.  768;  Criminal  Com-  2663. 

plaints,  vol.  5,  p.  930.  Georgia. — 3  Code  (1895),  §§  547,  548. 

For  statutes  of  the  various  states  re-  Idaho.  —  Rev.  Stat.  (1887),  §6917. 

lating  to   criminal   offenses   connected  Illinois.  —  Starr    &    C.  Anno.     Stat, 

with  the   manufacture,  sale  or  use  of  (1896),  c.  38,  pars.    28,  29;  Laws  (1897), 

oleomargarine  see  as  follows,  to  wit:  p.  3. 

Alabama.  —  Crim.  Code  (1896),  ^  5326.  Indiana. —  Horner's   Stat.    (1896),    § 

Arizona.  —  Pen.  Code  (1887),  i^§  622-  2071^. 

624.  loiva.  —  Code  (1897),  §  2516  et  seq. 

Arkansas. —  Sand.  &  H.  Dig.  (1894),  Kentucky.  — Stat.  (1894),  p  1283. 

§§  1 586-1 590.  Louisiana.  —  Rev.  Laws  (1897),  p.  752. 

California. —  Pen.  Code    (1897),    pp.  Maine.  —  Rev.  Stat.  (1883),  c.  128,  §§ 

517,  587.  3-5;  Stat.  (Supp.  1895),  c.  128,^  3. 

Colorado. — Laws  (1895),  p.  57,  §  4.  Maryland.  —  Pub.  Gen.   Laws  (i888)» 

Connecticut.  —  Gen.   Stat.   (1888),   §§  art.  27,  §§  88-91. 
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1.  For  Manufacturing. 

a.  In  General. 

Form  No.  14666.' 

{Commencing  as  in  Fortn  No.  10698,  and  continuing  down  to  *)  did 
unlawfully  manufacture  out  of  an  oleaginous  substance  other  than 
that  produced  from  unadulterated  milk  or  from  cream  of  the  same,  an 
article  designed  to  take  the  place  of  butter  produced  from  pure 
unadulterated  milk  or  cream  of  the  same,  contrary  to  the  form  {con- 
cluding as  i?i  Form  Mo.  10698). 


b.  Coloring  to  Represent  Butter. 

Form  No.  14667.* 

{Commencing  as  in  Form  No.  10703,  and  continuing  down  to  *)  did 
unlawfully  combine  with  a  combination  of  an  animal  fat  and  vege- 
table oil,  to  wit,  with  a  combination  of  beef  fat  and  cotton-seed  oil,  a 


—  Comp.    Stat.  (1899), 
-  Comp.    Laws    (1900), 


Massachusetts.  —  Stat.  (1891),  cc.  58, 
412;  Stat.  (1894),  c.  280. 

Michigan.  —  Comp.  Laws  (1897),  §§ 
2243,  2244,  4985-4991,  11429,  I 1430; 
Acts  (1899),  p.  218,  No.  147. 

Minnesota.  —  Stat.  (1894),  §§  6641, 
6983-6991,  6995-6997,  7008. 

Mississippi. — Anno.  Code  (1892),  § 
1242. 

Missouri.  —  Rev.  Stat.  (1899),  ^§  2276, 
2277. 

Montana.  —  Pen.  Code  (1895),  §§  684- 
686. 

Nebraska. 
6927-6939. 

Nevada.  - 
4906-4908. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  127,  §§  18-22;  Laws  (1893),  p.  31,  c. 
37;  Laws  (1895),  p.  477,  c.  115;  Laws 
(1899).  p.  297,  c.  58. 

New  Jersey. —  Gen.  Stat.  (1895),  p. 
1169,  ^§  29,  30. 

North  Carolina,  —  Laws  (1895),  p.  105, 
c.  106. 

North  Dakota.  —  Rev.  Codes  (1895), 
§§  7639.  7640;  Laws  (1899),  p.  91,  §^ 
13.  14- 

Ohio  — Bates'  Anno.  Stat.  (1897),  §g 
4200 — 14  to  4200 — 20,  4200 — 30  ei  seq. 

Pennsylvania.  —  Laws  (1899),  p.  241, 
No    136. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
146,  g§  4,  5. 

South  Carolina.  — Laws(iS96),  p.  215, 
No.  96. 

South  Dakota.  —  Dak.  Comp.  Laws 
(18S7),  §§  2248-2250. 

Tennessee.  —  Code  (1896),  §§  3469- 
3473;  Acts  (1899),  p.  716. 


Utah.  —  Rev.  Stat.  (1898),  §§  736-746. 

Vermont.  — Stat.  (1894),  ^^  4334-4340. 

Virifinia. —  Code  (18S7),  §}5  1900,  i9or; 
Code(Supp.  1898),  §  18997,  18995. 

IVashim^ton.  —  Ballinger's  Anno. 
Stat.  (1897),  S  2846. 

IVest  Virginia. —  Code (1899),  p.  III5. 

Wisconsin.  —  Stat.  (1898),  ^§  4607^- 
4607^. 

United  States.  —  24  Stat,  at  Large 
(1886),  c.  840. 

Sale  Made  by  Agent. — A  complaint 
charging  defendant  with  selling  at  re- 
tail without  a  descriptive  wrapper  need 
not  allege  that  the  sale  was  actually- 
made  by  defendant's  agent.  Com.  v. 
Gray,  150  Mass.  327. 

Not  Produced  from  Unadulterated 
Milk  or  Cream.  —  A  complaint  which 
fails  to  charge  as  a  fact  that  the  ole- 
aginous substance  and  compound  was 
not  produced  from  unadulterated  milk 
or  cream  from  the  same  is  insufficient. 
Stale  V.  Henderson,  15  Wash.  598. 

Charging  Diff'ercnt  Offenses  in  Dis- 
junctive. —  An  affidavit  under  the  Ohio 
statute,  charging  the  defendant  with 
keeping  for  sale  an  article  made  by 
compounding  and  adding  with  cream 
or  butter  animal  fats  or  animal  or 
vegetable  oils,  is  insufficient  as  alleging 
different  offenses  and  in  the  disjunctive. 
Ryan  v.  State,  5  Ohio  Cir.  Ct.  486,  3 
Ohio  Cir.  Dec.  23S. 

1.  Maryland.  —  Pub.  Gen.  Laws 
(1888).  art.  27,  §  88.  See,  generally, 
supra,  note  i,  p.  342. 

2.  Missouri.  —  Laws  (1895),  p.  26,  § 
2.  See,  generally,  supra,  note  i,  p. 
342- 
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quantity  of  annatto  for  the  purpose  and  with  the  effect  of  imparting 
to  said  combination  a  yellow  color  so  that  said  combination  resem- 
bled a  shade  of  genuine  yellow  butter,  the  said  annatto  not  being 
salt  or  a  harmless  coloring  matter  used  for  coloring  a  substitute  for 
butter  manufactured  for  export  or  sale  outside  the  state  of  Missouri^. 
contrary  to  the  form  {concluding  as  in  Form  No.  lOHOS). 


2.  For  Selling.^ 

a.  In  General. 

Form  No.  14668. 
(Precedent  in  Cook  v.  State,  no  Ala.  42.)' 

[(  Title  of  court  and  venue  as  in  Form  No.  10680.  y^ 
'The  grand  jury  of  said  county  charge  that  before  the  finding  of 
this  indictment  Eason  T.  Cook  did  unlawfully  sell  or  offer  for  sale  one 
pound  of  oleomargarine  to  one  William  Otven,  which  said  oleomarga- 
rine was  an  article,  product  or  compound  made,  wholly  or  partly,  out 
of  fat,  oil  or  oleaginous  substance  or  compound  thereof,  and  which 
said  oleomargarine  was  not  produced  directly,  and  at  the  time  of  its 
manufacture,  from  unadulterated  milk,  or  cream  from  the  same,  and 
which  said  oleomargarine  was  in  imitation  of  yellow  butter  produced 
from  pure,  unadulterated  milk,  or  cream  from  the  same. 

The  grand  jury  of  said  county  further  charge  that  before  the  find- 
ing of  this  indictment  Eason  T.  Cook  did  unlawfully  sell  to  one  William 
Owen  one  pound  of  oleomargarine,  it  being  an  article,  product,  or 
compound  made  wholly  or  partly  out  of  beef  fat,  and  which  said 
oleomargarine  was  not  produced  directly,  and  at  the  time  of  its 
manufacture,  from  unadulterated  milk,  or  cream  from  the  same,  and 
which  said  oleomargarine  was  in  imitation  of  yellow  butter  produced 
from  pure,  unadulterated  milk,  or  cream  from  the  same. 

The  grand  jury  of  said  county  further  charge  that  before  the  finding 
of  this  indictment  Eason  T.  Cook  did  unlawfully  and  knowingly  sell, 
offer  for  sale,  expose  for  sale,  or  have  in  his  possession  with  intent  to 
sell,  a  certain  article,  product  or  compound,  to  wit,  oleomargarine, 
which  was  made  wholly  or  partly  out  of  certain  fats,  oils,  oleaginous 
substances  or  compounds  thereof  to  the  grand  jury  unknown,  which 
said  oleomargarine  was  not  produced  directly  and  at  the  time  of  its 
manufacture,  from  unadulterated  milk,  or  cream  from  such  milk,  and 
which  said  oleomargarine  was  in  imitation  of  yellow  butter  produced 
from  pure,  unadulterated  milk,  in  this,  that  said  oleomargarine  was 
made  the  color  of  such  butter,  against  the  peace  and  dignity  of  the 
State  of  Alabama. 

\{Signature  and  indorsements  as  in  Form  No.  10680.  y\^ 

1.  Selling  from  Wagons.  —  For  the  sub-  under  Ala.  Crim.   Code  (1S96),  §5326. 
stance  of  a  complaint  for  selling  oleo-  See,  generally,  supra,  note  i,  p.  342. 
margarine  from  a  wagon  see  Com.  v.  3.  The  matter  to  be  supplied  within 
Crane,  162  Mass.  506.  [  ]  will  not  be  found  in   the  reported 

2.  This  indictment  was  held  suflScient  case. 
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Form  No.  14669. 

(Precedent  in  Com.  v,  Russell,  162  Mass.  520.)' 
[(^Commencing  as  in  Form  No.  H671,  and  continuing  down  to  *)]^ 
expose  for  sale  a  certain  quantity,  to  wit,  one  pound,  of  a  certain 
product  commonly  called  oleomargarine,  made  partly  out  of  an  oleagi- 
nous substance  not  produced  from  unadulterated  milk  or  cream  from 
the  same,  and  that  said  product,  so  exposed  as  aforesaid,  by  reason  of 
containing  annatto  coloring  matter,  was  then  and  there  in  imitation  of 
yellow  butter  produced  from  pure  unadulterated  milk  or  cream  of  the 
same,  [against  the  peace  {concluding  as  in  Form  No.  6681).^^ 

b.  Without  Label. 
(1)  Generally. 

Form  No.  14670.* 

(Commencing  as  in  Form  No.  10689,  and  continuing  down  to  *)  did 
unlawfully  sell  to  one  Leonard  A.  Ford  and  expose  for  sale  the 
product  known  as  oleomargarine  without  first  branding,  marking  or 
labeling  it  in  a  legible  manner  and  conspicuous  place  with  the  word 
"  Oleomargarine,"  so  as  to  be  easily  observed  by  persons  offering  to 
purchase  the  same,  and  also  without  first  informing  said  Leonard  A. 
Ford,  the  person  offering  to  purchase  the  same,  that  the  article  was 
oleomargarine,  contrary  to  the  laws  of  said  state,  (^concluding  as  in 
Form  No.  10689). 

Form  No.  14671. 

(Precedent  in  Com.  v.  Gray,  150  Mass.  327.)* 
[(Commencing  as  in  Form  No.  6681)  on  oath  complains  that  Joseph 
L.  Gray  oi  Boston,  in  the  county  of  Suffolk,  on  the  fifteenth  day  of 
November,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-eight,  at  the  city  of  Boston,  within  the  judicial  district  of  said 
court,  in  the  county  of  Suffolk,  with  force  and  arms  did  *  sell  to  one 
Michael  Terry^  a  certain  article,  substance,  and  compound  made  in 
imitation  and  semblance  of  butter,  and  not  made  exclusively  and 
wholly  of  milk  or  cream,  and  containing  fats  not  produced  from 
milk  or  cream,  to  wit,  a  certain  article,  substance,  and  compound 
known  as  oleomargarine;  the  said  sale  being  then  and  there  at  retail, 
and  not  in  the  original  package;  and  he,  the  said  Gray,  did  not  then 
and  there  attach  to  the  package  so  sold,  and  did  not  then  and  there 
deliver  therewith  to  the  said  Terry,  a  label  and  wrapper  bearing  in  a 
conspicuous  place  upon  the  outside  of  the  said  package  the  word 
"oleomargarine,"  and  no  other  words,  in  printed  letters  in  a  straight 
line  of  plain  uncondensed  Gothic  type  not  less  than  one- half  \nc\\  in 
length,  against  the  peace  of  said  Commonwealth  and  the  form  of 
the  statute  in  such  case  made  and  provided. 
[(Signature  and  Jurat  as  in  Form  No.  6681.y\^ 

1.  This  complaint  was  held  sufficient  3.  Georgia.  — 3    Code   (1895),   §    547. 
under   Mass.    Stat.    (1891),    c.    58,  §  i.  See,  generally,  supra,  note  i,  p.  342. 
See,  generally,  supra,  note  i,  p.  342.  4.  This  complaint  was  drawn  under 

2.  The  matter  enclosed  by  and  to  be  Mass.  Stat.  (1886),  c.  317,  §  i,  and  was 
supplied  within  [  ]  will  not  be  found  held  sufficient  without  averring  that  the 
in  the  reported  case.  sale  was  actually  made  by  defendant's 
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(2)  And  Not  Colored  Pink. 
Form  No.  14672.' 

{Commencing  as  in  Form  No.  10101  .^  and  continuing  doivn  to  *)  did 
unlawfully  sell  and  offer  for  sale  a  certain  substance  and  compound 
made  wholly  or  in  part  of  fats,  oils  or  grease,  not  produced  from  milk 
or  cream,  in  imitation  of,  and  as  a  substitute  for,  butter,  the  same 
not  being  contained  in  tubs,  firkins,  boxes  or  other  packages,  each  of 
which  had  upon  it,  to  indicate  the  character  of  its  contents,  the  word 
"Oleomargarine"  in  plain  Roman  letters  not  less  than  one-half  inch 
in  length  and  so  placed  and  made  or  attached  that  they  could  be 
readily  seen  and  read  and  could  not  be  easily  defaced,  and  the  said 
substance  and  compound  not  being  of  a  pink  color,  but  of  another 
color,  to  wit,  of  a  yellow  color,  contrary  to  the  form  of  the  statute 
(concluding  as  in  Form  No.  10101'). 

3.  For  Using:, 
a.  In  Bakery. 

Form  No.  14673.* 

(Commencing  as  in  Form  No.  10698,  and  continuing  down  to  *)  was 
the  keeper  and  proprietor  of  a  bakery,  and  on  said  date  did  unlaw- 
fully use  for  cooking  purposes  in  the  said  bakery  an  article  designed 
to  take  the  place  of  butter  produced  from  pure  unadulterated  milk  or 
cream  of  the  same,  which  said  article  was  manufactured  out  of  an 
oleaginous  substance  other  than  that  produced  from  unadulterated 
milk  or  cream  from  the  same,  contrary  to  the  form  (concluding  as  in 
Form  No.  10698). 

b.  In  Hotel. 

Form  No.  14674,' 

(Commencing  as  in  Form  No.  10681,  and  continuing  down  to  *)  was 
the  proprietor,  keeper  and  manager  of  an  hotel,  and  on  said  date,  in 
the  county  aforesaid,  did  unlawfully  and  knowingly  furnish,  offer 
and  set  before,  and  permit  to  be  offered,  furnished  and  set  iDefore, 
his  guests  in  said  hotel  an  article  known  as  "oleomargarine,"  with- 
out first  putting  his  guests  on  notice  by  posting  in  conspicuous  places 
in  the  dining-room  and  in  all  other  rooms  where  guests  of  such 
hotel  were  accustomed  to  take  meals,  and  also  in  the  private  rooms 
of  guests,  a  notice  that  could  be  easily  observed  and  read  by  the 
guests,  in  the  following  words,  "This  house  uses  oleomargarine,"  and 
also  by  printing  said  notice  on  the  bills  of  fare  which  were  used  by 
said  house,  contrary  to  the  laws  of  said  state  (concluding  as  in 
Form  No.  10681). 

agent.     See,   generally,  supra,   note  I,         2,  Maryland. — Pub.  Gen.  Laws  (1888), 
p.  342.  art.    27,  §  91.     See,  generally,    supra, 

1.  A^ew  Hampshire.  —  Pub.  Stat. (1891),     note  i,  p.  342. 
c.  127,  ^  19.     See  also,  supra,  note  I,         3.  Georgia.-. —  3  Code   (1895),    §    548. 
J).  342.  See,  generally,  supra,  note  i,  p.  342. 
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e.  In  Panal  or  Charitable  Institution. 

Form  No.  14675.' 

{Commencing  as  in  Form  No.  10683,  and  continuing  down  to  *)  the 
SAid  John  Doe,  on  the.  first  ddij  oi  January,  a.  d.  i()00,  at  the  said 
county  of  Los  Angeles,  was  the  superintendent  of  the  Whittier  State 
School,  and  on  said  day  did  unlawfully  serve  to  the  inmates  of  said 
Whittier  State  School,  the  same  being  a  penal  institution,  a  certain 
compound  made  wholly  or  partly  out  of  fat,  oil  or  oleaginous  sub- 
stances, or  compound  thereof,  not  produced  directly  and  at  the  time 
of  manufacture  from  unadulterated  milk  or  cream  of  the  same,  which 
said  article  was  colored  in  imitation  of  butter  produced  from  unadul- 
terated milk  or  cream  from  same,  contrary  to  the  form  {concluding  as 
in  Form  No.  10683). 

4.  Fop  Removing  Label. 

Form  No.  14676. 

(Precedent  in  Wilkins  v.  U.  S.,  96  Fed.  Rep.  838.)» 

[{Caption  as  in  Form  No.  10729.)^  *  *  * 

And  the  grand  inquest  aforesaid,  inquiring  as  aforesaid,  upon  their 
respective  oaths  and  affirmations  as  aforesaid,  do  further  present 
that  afterwards,  to  wit,  upon  the  day  and  year  aforesaid,  the  said 
Joseph  Wilkins,  late  of  the  district  aforesaid,  yeo}fian  at  the  district 
aforesaid,  and  within  the  jurisdiction  of  this  court,  did,  at,  to  wit, 
pier  No.  21^,  South  Delaware  avenue,  in  the  city  of  Philadelphia,  and 
district  aforesaid,  knowingly,  willfully,  unlawfully,  and  fraudulently 
remove  a  certain  brand  from  a  certain  package  then  and  there  con- 
taining oleomargarine,  to  wit,  six^y  pounds  of  oleomargarine,  to  wit, 
the  word  "Oleomargarine,"  which  was  then  and  there  required,  and 
was  then  and  there,  under  the  requirements  of  law,  branded  upon 
the  aforesaid  package  then  and  there  containing  oleomargarine 
as  aforesaid;  contrary  to  the  form  of  the  act  of  congress  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
United  States  of  America. 

[{^Signature  and  indorsements  as  in  Form  No.  10129.^)^ 

II.  CIVIL  ACTION  FOR  PENALTY. 

Fo^m  No.  14677.* 

Supreme  Court,  Suffolk  County. 
The  People  of  the  State  of  New  York,  plaintiff, 
against 
Richard  Roe,  defendant. 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 

1.  California.  —  Pen,  Code  (1897),  p.  and,  generally,  supra,  note  i,  p.  342, 
517,  ^  2.  See,  generally,  supra,  note  3.  The  matter  to  be  supplied  within 
I,  p.  342.  [  ]  will    not  be  found  in  the  reported 

2.  A  judgment  of  conviction  under  case. 

this  count  of  the  indictment,  which  4.  New  York.  —  Birds.  Rev.  Stat, 
was  the  third,  was  sustained.  See  24  (1896),  p.  40,  §§  26-37.  See  also  Pa. 
U.  S.  Stat,  at  Large  (1886),  c.  840,  g  15;     Laws  (1899).  p.  241,  No.  136. 
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this  court  that  the  said  defendant,  Richard  Roe.,  at  Northport,  in  said 
county,  between  \\\t  first  da.y  oi  June,  igOO,  and  the  Unt/i  day  oi  June, 
igOO,  in  violation  of  chapter  338  of  the  Laws  of  1893  and  the 
statutes  amendatory  thereof,  did  produce  and  manufacture  out  of 
and  from  animal  fats  and  vegetable  oils  not  produced  from  unadul- 
terated milk  or  cream  from  the  same,  to  wit,  beef  fat  and  cotton-seed 
oil,  an  article  in  imitation  and  semblance  of  natural  butter  produced 
from  pure  unadulterated  milk  or  cream  of  the  same. 

Wherefore   the  plaintiff  demands  from  said  defendant  the  sum  of 
nine  hundred  doWdiVS    together  with  the  costs  of  this  action. 

Daniel  Webster, 
District  Attorney  of  Suffolk  County. 

(^Verification.) 

III.  SUMMARY  PROCEEDINGS. 

1.  Complaint  or  Affidavit. 

Form  No.  14678. 

(Precedent  in  Bayles  v.  Newton,  51  N.  J.  L.  553.)' 

State  of  Neiv  Jersey,  ] 
County  of  Mercer.        f 

James  H.  McGuire,  of  full  age,  being  duly  sworn  according  to  law, 
on  his  oath  saith,  that  "on  the  19th  day  of  October,  in  the  year  of  our 
Lord  \%86,  at  the  borough  of  Princeton,  in  said  county  and  state, 
Henry  B.  Bayles  and  Clarence  B.  Updike^  partners,  trading  under  the 
firm  name  of  Bayles  dr*  Company,  who  were  then  the  keepers  of  a  cer- 
tain grocery  store  situate  at  the  borough  of  Princeton,  in  said  county 
and  state,  did  sell^  to  this  deponent  a  certain  quantity,  that  is  to  say, 
one-half  oi  a  pound,  of  a  substance  in  imitation  or  semblance  of  natu- 
ral butter,  the  same  not  being  natural  butter,  and  not  produced  from 
pure  milk,  or  the  cream  from  pure  milk,  at  retail,  and  in  a  quantity 
less  than  the  original  tub,  firkin  or  other  package;  and  the  said  Henry 
B.  Bayles  and  Clarence  B.  Updike,  partners  as  aforesaid,  did  not,  nor 
did  either  of  them,  first*  inform  this  deponent  that  said  substance  was 
not  natural  butter,  but  was  imitation  butter,  and  at  the  time  of  said 
sale  and  with  said  sale  did  not  give  to  this  deponent  a  caid  or  notice, 
at  least  six  inches  long  and  four  inch*  wide,  on  which  was  printed 

1.  N^ew  Jersey.  —  Gen.  Stat.  (1895),  p.  the  complaint  fully  sets  forth  the  of- 
1166,  >5  13.  fense    in    the    words    of    the    statute. 

2.  Where  the  defendants  are  partners,  Bayles  z-.  Newton,  50  N.J.  L.  549. 
they  are  liable  in  solido  for  the  tort  of  4,  First  Informing  Purchaser.  —  The 
one,  if  the  tort  be  committed  by  him  as  a  statute  (Gen.  Stat.  N.  J.  (1895),  p.  1167, 
partner  in  the  course  of  the  business  of  §  24)  provides  that  the  seller  shall  first 
the  partnership,  and  a  joint  action  may  inform  the  purchaser  that  the  substance 
be  maintained  against  them,  but  only  is  not  natural  butter,  etc.,  and  a  com- 
one  penalty  is  recoverable.  Bayles  v.  plaint  charging  that  the  defendant  did 
Newton,  50  N.  J.  L.  549.  not   "at  the  time  of  said  sale  inform 

3.  Scienter.  —  The  complaint  need  not  the  purchaser,"  etc.,  has  been  held 
state  that  the  defendant  knowingly  defective.  Hoeberg  v.  Newton,  49  N. 
committed  the  act.     It  is  sufl5cient   if  J.  L.  617. 
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in  black,  in  the  English  language,  in  letters  at  least  of  the  size  known 
as  two-line  English,  the  name  of  the  said  substance  sold,  and  the  name 
and  address  of  the  seller  or  vendor;  and  that  said  Henry  B.  Bayles 
and  Clarence  B.  Updike,  partners  as  aforesaid,  did  not,  nor  did  either 
of  them,  at  the  time  of  said  sale  to  this  deponent,  give  to  this  depo- 
nent any  card  or  notice  of  any  kind  or  character,  in  violation  of  the 
provisions  of  section  4  of  the  act  of  the  legislature  of  the  State  of 
New  Jersey  entitled  "  An  act  to  prevent  deception  in  the  sale  of  oleo- 
margarine, butterine  or  any  imitation  of  dairy  products,  and  to  pre- 
serve the  public  health,"  approved  March  22nd,  1886. 

James  H.  McGuire. 
Sworn  to  and  subscribed  before  me  at  Trenton,  in  the  county  of 
Mercer  and  State  of  New  Jersey^  this  2Ifth  day  of  November,  1S86. 

Jesse  E.  Bodine,  Justice  of  the  Peace. 


2.  Summons. 

Form  No.  14679. ■ 
City  of  Pater  son, 
County  of  Passaic,  to  wit: 

The  State  of  New  Jersey  to  any  Constable  of  our  County  of  Passaic,  or 
(seal)     any  Police  Officer  of  the  City  of  Paterson,  Greeting:* 

We  command  you  that  you  summon  Richard  Roe,  of  Paterson,  to 
appear  before  the  District  Court  in  and  for  our  said  city,  at  the  city 
hall  in  the  city  of  Paterson,  in  the  county  aforesaid,  at  the  hour  of  ten 
o'clock  in  the  forenoon  of  the  tenth  day  of  September,  in  the  year  one 
thousand  eight  hundred  and  ninety-five,  to  answer  and  make  defense 
against  the  complaint  oi  John  Doe,  who  sues  for  the  use  and  benefit 
of  the  state  of  New  Jersey,  wherein  plaintiff  claims  from  the  defend- 
ant one  hundred  dollars  for  a  violation  of  the  provisions  of  section 
four  of  the  act  of  the  legislature  of  the  state  of  New  Jersey,  entitled 
"An  act  to  prevent  deception  in  the  sale  of  oleomargarine,  butterine 
or  any  imitation  of  dairy  products  and  to  preserve  the  public  health," 
approved  March  22,  1886,  and  have  you  then  and  there  this  writ, 
with  a  return  of  your  proceedings  thereon; 

Witness  y^-^«  Marshall,  judge  of  the  said  District  Court,  at  Pater- 
son, on  the  fifth  day  of  September,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-five. 

Alexander  Hamilton,  Clerk. 

3.  Warrant. 

Form  No.  14680.' 

{Commencing  as  in  Form  No.  lJfiT9,  and  continuing  down  to  *.) 
We  command  you  that  you  take  the  body  of  Richard  Roe,  of  Pater- 
son, so  that  you  have  him  forthwith  before  the  District  Court  {con- 
cluding as  in  Form  No.  1^.679). 

1.  New  Jersey.  —  Gen.  Stat.  (1895),  p.  1166,  §  13. 
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4.  Constable's  Return. 

Form  No.  i  4  6  8  i . 
(Precedent  in  Bayles  v.  Newton,  51  N.  J.  L.  555.) 
I  served  the  within  summons  November  26th,  1886,  on  Clarence  B. 
Updike,  personally,  by  reading  it  to  him,  and  giving  him  a  true  copy 
thereof.  Henry  B.  Bayles  not  being  found  I  served  '\t  November  26th^ 
1S86,  by  leaving  a  true  copy  thereof  at  his  place  of  business  with 
Clarence  B.  Updike,  a  member  of  the  firm  of  Bayles  ^  Company,  whom 
I  informed  of  the  contents  of  said  summons.  ' 

W.  E.  Branin,  Constable. 

5.  Conviction. 

Form  No.  14682. 
(N.  J.  Gen.  Stat.  (1895),  p.  1168,  §  27.) 

State  of  New  Jersey,  county  of  Passaic,  ss. 

Be  it  remembered  that  on  this  thirty -first  day  of  July,  igOO,  at  the 
city  of  Paterson,  in  said  county,  Richard  Roe,  defendant,  was,  by  the 
district  court  of  the  city  of  Paterson  (or  by  the  recorder,  or  as  the  case 
is),  convicted  of  violating  Xhe.  fourth  section  of  "An  act  to  prevent 
deception  in  the  sale  of  oleomargarine,  butterine  or  any  imitation  of 
dairy  products,  and  to  preserve  the  public  health,"  approved  March 
twenty-second,  one  thousand  eight  hundred  and  eighty-six,  in  a  sum- 
mary proceeding  at  the  suit  ol  John  Doe,  state  dairy  commissioner, 
who  sues  for  the  use  and  benefit  of  the  State  of  New  Jersey,  plaintiff, 
upon  a  complaint  made  by  yi?/z/^  .S/y/^?^;  and,  further,  that  the  witnesses 
in  said  proceeding  who  testified  for  the  plaintiff  were  (name  them~), 
and  the  witnesses  who  testified  for  the  defendant  were  (name  themy, 
wherefore  the  said  court  (or  recorder,  or  as  the  case  is)  doth  hereby 
give  judgment  that  the  plaintiff  recover  of  the  6.Q.i&x\<\z.wX.  07ie  hundred'^ 
dollars  penalty,  and  three  dollars  costs  of  this  proceeding. 

John  Marshall,  Judge  of  the  District  Court. 

1.  In  case  ot  the  infliction  of  a  pen-     previously    convicted  of  violating  the 
alty  of  two  hundred  dollars,  the  convic-     said  act.      N.  J.   Gen.    Stat.   (1895),    p. 
tion  shall   contain  a  statement  that  it     1168,  §  27. 
appeared  that  the  defendant  had  been 
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See  the  title  VACA  TING  AND  OPENING  JUDGMENTS  AND' 

DECREES. 


OPIUM   AND   OPIUM-JOINTS.^ 

By  Harold  N.  Eldridge. 

I.  Selling  Opium,  352. 
II.  Smoking  Opium,  352. 

III.  KEEPING  Opium-joints,  352. 

IV.  Being  present  at  Opium-joints,  353. 

CROSS-REFERENCES. 

See,  generally,  the  title  DISORDERLY  HOUSES,  vol.  6,  p.  953. 


1.  Beqaisites  of  Indictment,  etc.,  Gen- 
erally. —  For  the  formal  parts  of  an 
indictment,  information  or  criminal 
complaint  in  a  particular  jurisdiction 
consult  the  titles  Indictments,  vol.  9, 
p.  615;  Informations  in  Criminal 
Cases,  vol.  9,  p.  768;  Criminal  Com- 
plaints, vol.  5,  p.  930. 

Statutes  relating  to  opium  and  opium- 
joints  exist  in  the  followine  states: 

Arizona.  —  Pen.  Code  (1887),  ^  508. 

California.  —  Pen.  Code  (1897),  §  307. 

Idaho.  —  Laws  (1899),  No.  81, 

lo'wa.  —  Code  (1897),  §  5003. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  27,  g  221. 

Minnesota.  —  Stat.  (1894),  ^  6950. 

Missouri.  —  Rev.  Stat.  (1899),  §  2264. 

Montana.  —  Pen.  Code  (1895),  g  538. 

Nevada.  —  Comp.  Laws  (1900),  §4811 
et  seq. 

New  Mexico. — Comp.  Laws  (1897), 
§  1263. 

New  ybr/6.— Cook's  Pen.  Code  (1898), 
§388. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  7627. 

Ohio. — Bates'  Anno,  Stat.  (1897),  § 
7017— I. 


Oregon.  —  Hill's  Anno.   Laws  (1892),. 
t^§  1919  et  seq.,  3661. 

Pennsylvania. — Pepp.  &  L.  Dig.  (1896), 
p.  1285,  §  487  et  seq. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  2240  et  seq. 

Utah. —Rev.  Stat.  (1898),  §§  4466- 
4468. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7284  et  seq. 

Wisconsin.  —  Stat.  (1898),  §  4575a. 

Wyoming.  —  Rev.  Stat.  (1887),  §  1014 
et  seq. 

Constitntionality  of  Qpitun  Acts. —  In 
Ah  Lim  v.  Territory,  i  Wash.  156, 
there  was  an  indictment  based  upon 
the  statute  that  "any  person  or  per- 
sons who  shall  smoke  or  inhale  opium 
*  *  *  shall  be  deemed  guilty  of  a  mis- 
demeanor," etc.  It  was  held  by  the 
court  that  the  statute  was  constitutional 
on  the  ground  that  "if  the  state  con- 
cludes that  a  given  habit  is  detrimental 
to  either  the  moral,  mental  or  physical 
well-being  of  one  of  its  citizens  to  such 
an  extent  that  he  is  liable  to  become  a 
burthen  upon  society,  it  has  an  un- 
doubted right  to  restrain  a  citizen  from 
the  commission  of  that  act;  and  fair 
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I.  Selling  Opium. 

Form  No.  14683.' 
(Precedtnt  in  State  v.  Ah  Chew,  16  Nev.  53.)* 

[{Commencing  as  in  Form  No.  10706.')]'^ 

The  said  deienda.ntAhChew,  on  th^  30th  day  ol  April,  a.  d.  1Z8O, 
or  thereabouts,  and  before  the  finding  of  this  indictment,  at  the 
county  of  ^«r^^«,  in  the  state  oi  Nevada,  did  unlawfully  and  feloni- 
ously sell  and  dispose  of  opium,  of  the  value  oi fifty  cents.  United 
States  silver  coin,  to  one  Frank  Connor,  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  oi  Nevada. 

[{^Signature  and  indorsements  as  in  Form  No.  10706. y^^ 

II.  SMOKING  OPIUM. 

Form  No.  14684.^ 
'  (Precedent  in  Ah  Lim  v.  Territory,  i  Wash.  158.)' 

[{Commencing  as  in  Form  No.  10725,  and  continuing  down  to  *)]3 
then  and  there  being,  did  then  and  there  wilfully  and  unlawfully 
smoke  opium,  by  then  and  there  burning  said  opium  and  inhaling 
the  fumes  thereof  through  an  instrument  commonly  known  as  an 
opium  pipe. 

Dated  at  [{concluding  as  in  Form  No.  10725).^ 

III.  KEEPING  0PIUM-J0INTS.« 

and    equitable    consideration    of     the  5.  A  demurrer  was  interposed  to  the 

rights  of  other  citizens   makes   it   not  indictment  in  this  case  specifying  sev- 

only  its  right,  but  its  duty  to  restrain  eral  grounds,  but  the  one  relied  upon 

him."     See  also  State  v.  Ah  Chew.  16  by  the  defendant  was  that  the  statute 

Nev.  50,  upholding  the  constitutionality  upon   which  the  indictment  was  based 

of  a  similar  statute.  was    unconstitutional.     The   demurrer 

1.  Nevada. —  Comp.    Laws   (1900),  §  was  overruled. 

.4811.     See  also  Me.   Stat.  (Supp.  1895),  6.  Abated  as  Pablic  Nuisance.  —  Every 

p.  212,  (2)  g  i;  and  list  of  statutes  cited  room,  building,  cellar  or  other  place  or 

supra,  note  i,  p.  351.  premises  used  or  permitted  to  be  used 

2.  The  indictment  in  this  case  was  for  the  smoking  of  opium  or  any  of  its 
held  to  state  an  offense,  although  the  preparations,  is  deemed  and  hereby  de- 
exception   named  in  the  statute  above  clared  to  be  a  public  nuisance. 

was  not  negatived.     "  It  is  only  neces-  North  Dakota. —  Rev.  Codes  (1895),  § 

sary,  in  an  indictment  for  a  statutory  7626. 

offense,  to  negative  an  exception  to  the  South  Dakota.  —  Dak.    Comp.    Laws 

statute,  when  that  exception  is  such  as  (1887),  §  2244. 

to  render  the  negative  of  it  an  essential  Washington.  —  Ballinger's    Anno. 

part  of  the  definition  or  description  of  Codes  &  Stat.  (1897),  i^  3096. 

the  offense  charged."     Such  a  necessity  Form  No.  7706  can  readily  be  adapted 

does  not  exist  here.  to  meet  the  requirements  of  the  above 

3.  The  matter  to  be  supplied  within  statutes.  See  also,  generally,  the  title 
[  ]  will   not  be  found   in   the  reported  Nuisances,  ante,  p.  226. 

case.  Landlord    of    Premises    Panishable.  — 

4.  Washington.  —  Ballinger's    Anno.  There  are  statutes   which   provide  for 
Codes  &  Stat.  (1897),  §  7285.  the  punishment  of  owners  of  the  build- 
See,   generally,  list  of  statutes  cited  ings  leased  or  permitted  to  be  used  as 

supra,  note  i,  p.  351.  opium-resorts.     See  as  follows: 
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Form  No.  14685.' 

(Precedent  in  People  v.  Read,  (Supreme  Ct.  App.  Div.)  61  N.  Y.  Supp.  521.)' 

[{Commencing  as  in  Form  No.  11597 ,  and  continuing  down  to  *)  that 
on  the  seventh  day  oi  June,  a.  d.  \W8,  in  the  borough  oi  Brooklyn,  in 
the  city  of  New  York,  and  county  of  Kings,  at  premises  No.  IJ^S 
Livingston  street,  Margaret  White  having  apartments  at  said  IJ46  Liv- 
ingston street  in  said  city  and  borough,  then  and  there  had  in  her  said 
apartments]  ^  opium  or  a  preparation  of  opium  used  by  opium 
smokers,  an  opium  pipe,  and  other  paraphernalia  used  in  smoking 
opium,  and  permitted  other  persons  to  visit  her  apartments  for  the 
purpose  of  smoking  opium  in  violation  of  section  388  of  the  Penal 
Code. 

[Wherefore  deponent  prays,  {concluding  as  in  Form  No.  11597).]^ 

IV.  BEING  PRESENT  AT  OPIUM- JOINTS.-* 

Form  No.  14686.*' 

(Precedent  in  Com.  v.  Kane,  173  Mass.  477.)* 

[Commonwealth  of  Massachusetts.]^ 

To  the  justices  of  the  Municipal  Court  of  the  city  oi  Boston,  holden 

at  said  city  oi  Boston  for  the  transaction  of  criminal  business 

within  the  county  of  Suffolk, 
Patrick  M alley,  of  the  city  of  Boston,  in  the  county  of  Suffolk,  police 
officer  in  behalf  of  the  commonwealth  of  Massachusetts,  on  oath  com- 
plains that  one  Clarence  H.  K?io7ulton  on  the  twenty-sixth  day  of 
Noz'etnber,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-seven,  on  oath  informed  the  said  justices  that  he  suspected,  and 

Arizona.  —  Pen.  Code  (1887),  §  509.  3,  The  matter  enclosed  by  and  to  be 

Maryland.  —  Pub.  Gen.   Laws  (1888),  supplied  within  [  ]  will  not  be  found  in 

art.  27,  §  221.  the  reported  case. 

Nevada.  —  Comp.  Laws  (1900),  §  4S14.  4.  Requisites  of  Indictment,  etc.,  Gen- 

Utah.  — Rev.  Stat.  (1S98),  §  4467.  erally,  —  See  supra,  note  i,  p.  351. 

Wisconsin.  —  Stat.  (i8gS),  t^  4575^.  Joinder  of  Several   Defendants.  —  The 

Forms    Nos.    7695,     7696,    7697    can  fact  that  several  defendants  are  joined 

easily  be  adapted  to  meet  the  require-  in  one  complaint  is  immaterial.     The 

ments  of  the  above  statutes.  act  is  more  analogous  to  the  maintain- 

Keeper  of  Premises.  —  It  need   not  be  ing  of  a  public  nuisance  than  to  those 

alleged  who  is  keeper  of  the  premises  which  are  necessarily  the  separate  acts 

unless  a  person  is  charged  as  keeper,  of  single  persons.     Com.  v.  Smith,  166 

Com.  V.  Kane,  173  Mass.  477.  Mass.  370. 

Eequisites  of  Indictment,  etc.,  Generally.  Knowledge  of  the  character  of  place  need 

—  See  JM/Trt,  note  i,  p.  351.  not  be  alleged.     "The  statute   means 

For  form  of  an  indictment   against  a  that  people  enter  such  places  at  their 

keeper  of  an  opium-joint  see  Form  No.  peril."      Com.  v.  Kane,  173  Mass.  477. 

7703.  See  also  Com.  v.  Smith,  166  Mass.  370. 

1.  New  York.  —  Cook's    Pen.    Code  5.  Massachusetts.  —  Stat.     (1895)?    c. 
(1898),  §  388.     There  is  alike  statute  in  194,  §  i. 

N.  Dak.  Rev.  Codes  (1895),  §  7627.  See,  generally,   list  of  statutes  cited 

See  also,   generally,  list  of   statutes  supra,  note  i,  p.  351. 

cited  supra,  note  i,  p.  351.  6.  A  motion  to  quash   the  complaint 

2.  The    complaint  in   this   case   was  was  overruled  and  the  jury  returned  a 
held  to  charge  a  crime.  verdict  of  guilty. 

See,  generally,  supra,  note  6,  p.  352.         See,  generally,  supra,  note  4. 
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had  probable  cause  to  suspect,  that  the  rooms  designated  as  suite 
two  in  the  first  story  of  the  building  situated  and  numbered  sixty- 
three,  in  Emerald  street,  in  said  city  oi  Boston,  and  within  the  judicial 
district  of  said  court  (which  said  rooms  were  occupied  by  some  per- 
son whose  name  was  to  the  informant  unknown),  were  unlawfully 
used  and  resorted  to  by  divers  persons  whose  names  were  to  the  inform- 
ant unknown,  for  the  purpose  of  smoking  opium  and  preparations  of 
opium,  and  for  the  purpose  of  selling  and  giving  away  opium  and 
preparations  of  opium  to  be  smoked  in  said  rooms,  and  that  divers 
persons  whose  names  were  to  the  informant  unknown,  unlawfully 
resorted  to  said  rooms  for  the  purposes  aforesaid;  and  prayed  for  a 
warrant  to  enter  into  said  rooms,  and  to  arrest  the  keepers  of  the 
same,  and  all  persons  then  and  there  present,  whether  engaged  in 
smoking  opium  or  any  preparation  of  opium  as  aforesaid,  or  not,  if 
implements  for  smoking  opium  or  any  preparation  of  opium  were 
then  and  there  found  in  said  rooms,  and  to  take  into  custody  all  the 
opium  and  any  preparation  of  opium,  and  all  the  implements  for 
smoking  opium  or  any  preparation  of  opium,  and  all  the  personal 
property,  furniture,  and  fixtures  then  and  there  found.  And  there- 
upon the  said  court  issued  a  warrant,  in  due  form  of  law,  under  the 
seal  thereof,  commanding  the  sheriff  of  said  county  of  Suffolk,  his 
deputies,  and  the  constables  and  police  officers  of  said  city  of  Boston, 
and  each  of  them,  forthwith  to  enter  in  the  daytime  or  in  the  nighttime 
into  said  rooms,  and  there  to  arrest  the  keepers  of  the  same  and  all 
persons  there  found  present,  whether  engaged  in  smoking  opium  or  any 
preparation  of  opium  as  aforesaid  or  not,  if  implements  for  smoking 
opium  or  any  preparation  of  opium  were  then  found  in  said  rooms,  and 
to  take  into  their  custody  all  the  opium  and  any  preparation  of  opium, 
and  all  the  implements  for  smoking  opium  or  any  preparation  of 
opium,  and  all  the  personal  property,  furniture,  and  fixtures  then  and 
there  found  as  aforesaid,  and  to  keep  the  said  persons,  opium, 
preparations  of  opium,  implements  for  smoking  opium  or  any  prepara- 
tion of  opium,  personal  property,  furniture,  and  fixtures  so  that  they 
might  be  forthcoming  before  said  court,  to  be  disposed  of  and  dealt 
with  according  to  law;  and  that  afterwards,  to  wit,  on  the  tiventy-ninth 
day  oi  November  in  the  year  aforesaid,  by  virtue  of  said  warrant,  and 
in  obedience  to  the  commands  and  requirements  therein  contained, 
the  said  Malley,  being  then  and  there  a  police  officer  of  said  city,  and 
being  then  and  there  duly  authorized  to  serve  said  warrant,  did  enter 
into  said  rooms  described  in  the  warrant  aforesaid,  and  then  and 
there  found  David  Kane,  Patrick  Lawler,  and  James  Martin,  all  of 
said  Boston,  present  in  said  rooms  at  the  time  implements  for  smok- 
ing opium  and  preparations  of  opium  were  then  and  there  by  said 
Malley  found  in  said  rooms;  and  that  the  said  Malley  did  then  and 
there  seize  the  said  implements  for  smoking  opium  and  preparations 
of  opium,  and  did  then  and  there  arrest  and  take  into  his  custody  the 
said  Kane,  Lawler,  and  Martin,  so  found  present  at  the  time  imple- 
ments for  smoking  opium  and  preparations  of  opium  were  then  and 
there  found  as  aforesaid,  so  that  they  might  be  forthcoming  before 
said  court,  to  be  dealt  with  according  to  law.  And  the  said  Malley, 
upon  his  oath  aforesaid,  doth  say  that  the  said  rooms,  in  manner  and 
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form  aforesaid,  were  then  unlawfully  used  and  resorted  to  for  the 
purpose  of  smoking  opium  and  preparations  of  opium  as  aforesaid, 
and  for  the  purpose  of  selling  and  giving  away  opium  and  prepara- 
tions of  opium  to  be  smoked  in  said  rooms  as  aforesaid,  and  that  the 
said  Kane,  Lauler,  and  Mariiti  were  then  and  there,  and  in  manner 
and  form  aforesaid,  severally  present  in  said  rooms  at  the  time  imple- 
ments for  smoking  opium  and  preparations  of  opium  were  found  in 
said  rooms  as  aforesaid;  against  the  ^concluding  as  in  Form  No. 
6726).y 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 

855  Volume  13. 


ORDERS. 

I.  In  General,  356. 

1.  In  Chancery  Court,  357. 

2.  In  Circuit  Court,  359. 

3.  In  Coufity  Court,  360. 

4.  In  Court  of  Appeals,  360. 

5.  In  Court  of  Common  Pleas,  360. 

6.  In  District  Court,  361. 

7.  In  Justice's  Court,  362, 

8.  In  Probate  Court,  362. 

9.  In  Superior  Court,  363, 
10.  In  Supreme  Court,  363. 

a.  Court  Order,  364. 

b.  Judge' s  Order,  364. 

II.  Nunc  pro  Tunc,  364. 

CROSS-REFERENCES. 

See  also  the  titles  JUDGMENTS  AND  DECREES,  vol.  lo,  p.  645; 
MOTIONS,  vol.  12,  p.  938;  and  the  GENERAL  INDEX  to 
this  work. 

I.  IN  General.^ 

1.  In  Writing.  —  In  numerous  states  Gen.  T.)  30   How.    Pr.   (N.  Y.)  339,   3 

an  order  is  defined  to  be  "  every  direc-  Robt.  (N.  Y.)  615. 

tion  of  the  court  or  judge  made  or  en-  jVortA  Carolina.  — Clark's   Code  Civ. 

tared  in  writing  and  not  included  in  a  Proc.  (i8qi),  i;  594. 

judgment."  North  Dakota.  —  Rev.  Codes  (1895),  § 

Arkansas. — Sand.  &  H.   Dig.  (1894),  5714. 


Ohio. — Bates'  Anno.   Stat.  (1897),    § 

Califortiia.  —  Code  Civ.  Proc.  (1897),  5310. 

§  1003.  Oklaho?na.  — Stat.  (1893),  t^  4432. 

Colorado.  —  Mills' Anno.  Code  (1896),  South   Carolina.  — Code    Civ.     Proc. 

§  371-  (1893),  §  401. 

Idaho.  —  Rev.  Stat.  (1887).  §  4880.  South  Dakota.  —  Dak.    Comp.    Laws 

Iowa.  —  Code  (1897),  §  3842.  (1887),  g  5323 

Kentucky. — Bullitt's  Civ.  Code (1895),  Utah.  —  Rev.  Stat.  (1898),  §  3323. 

§622.  IVashitigton.   —  Ballinger's    Anno. 

Minnesota.  — Stat.  (1894),  §  5224.  Codes  &  Stat.  (1897),  §  5080^. 

Missouri.  —  Rev.  Stat.  (1899),  g  768.  Wisconsi^i.  —  Stat.  (1898),  §  2812. 

Montana,  — Code  Civ.  Proc.  {1895),  §  VVyo/ning.  —  Rev.  Stat.  (1887),  ^  2657. 

1820.  The  order  should  be  molded  in  shape  to 

Nebraska. — Comp.     Stat.     (1899),    §  meet  the  exigencies  of  each  particular 

6170.  case.     Worth  v.  Gray,  6  Jones  Eq.  (59 

Nezv  Mexico. — Comp.  Laws    (1897),  N.  Car.)  4. 

§  2685,  subs.  97.  Caption.  —  An  order  granted  at  cham- 

New  York. — Code  Civ.  Proc,  §  767;  bers  should  express  in  its  caption  the 

Smith  V.   Spalding,  (N.  Y.   Super.    Ct.  true    time  and  place   when  and  where 
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it  was  granted  and  by  what  justice. 
Matter  of  Myers,  (Supreme  Ct.)  3  How. 
Pr.  (N.  Y.)  234.  But  the  caption  pre- 
ceding an  order  is  not  at  all  conclusive 
as  to  its  character.  Lachenmeyer  v. 
Lachenmeyer,  26  Hun  (N.  Y.)  542; 
Wicker  v.  Dresser,  (Supreme  Ct.  Spec. 
T.)  13  How.  Pr.  (N.  Y.)  331.  Thus,  if 
the  caption  be  that  of  an  order  made 
at  a  special  term,  if  it  is  signed  by  the 
judge  with  his  full  name  with  no  direc- 
tions to  enter  it  and  it  is  not  entered,  it 
is  a  judge's  order  and  not  a  special 
term  order.  Atlantic,  etc.,  Tel.  Co.  v. 
Baltimore,  etc.,  R.  Co.,  46  N.  Y.  Super. 
Ct.  377.  See  also  People  v.  Kelly,  35 
Barb.  (N  Y.)  444;  Matter  of  Knicker- 
bocker Bank,  ig  Barb.  (N.  Y.)  602; 
Wickes  V.  Dresser,  (Supreme  Ct.  Spec. 
T.)  4  Abb.  Pr.  (N.  Y.)  93;  Phinney  v. 
Broschell,  80  N.  Y.  544;  Mojarrieta  v. 
Saenz,  80  N.  Y.  553.  And  an  order  in 
fact  made  by  a  justice  in  chambers, 
having  a  caption  as  though  made  at 
a  special  term,  may  be  amended  by 
striking  out  the  caption.  Coffin  v. 
Lesster,  36  Hun  (N.  Y.)  347. 

An  order  in  the  New  York  common 
pleas  is  valid  even  though  entitled  in 
the  supreme  court  and  made  by  a  judge 
of  that  court.  Hazard  v.  Wilson,  (C. 
PI.  Spec.  T.)  3  Abb.  N.  Cas.  (N.  Y.)  50. 

Where  a  cause  is  properly  com- 
menced and  entered  upon  the  orders 
of  the  court  with  the  full  names  of  the 
parties,  it  is  only  necessary  after  this 
to  so  designate  the  orders  that  there 
can  be  no  mistake  as  to  the  cause  in 
which  they  are  entered;  and  while  this 
is  no  doubt  generally  best  done  by 
placing  the  full  title  of  the  cause  at 
the  head  of  each  order,  yet  if  another 
designation  is  given  or  other  means  of 
identification  adopted  so  as  to  clearly 
point  out  in  what  cause  the  order  is 
made  it  answers  every  legal  require- 
ment. Telfer  v.  Hoskins,  32  111.  165. 
And  there  are,  no  doubt,  cases  in  which 
it  is  advisable  to  abbreviate  the  title  of 
the  cause  in  the  orders,  as  where  the 
parties  are  very  numerous  and  their 
names  difficult  to  spell.  Telfer  v. 
Hoskins,  32  111.  165. 

The  omission  of  the  name  of  one 
defendant  in  the  caption  to  an  order 
is  immaterial  where  the  name  of  such 
defendant  appears  in  the  body  thereof, 
as  the  caption  to  an  order  is  not  a 
necessary  part  of  the  record.  Jones  v. 
Janes,  6  Leigh  (Va.)  167.     And  where 


an  order  was  agreed  upon  by  the  at- 
torneys of  the  respective  parties  in 
open  court,  but  by  mistake  the  christian 
name  of  the  defendant  was  entered 
in  the  order  as  "  Z>aw?V/"- instead  of 
'^Jonathan"  it  was  held  that  the  order 
was  valid  and  that  the  defendant  might 
have  leave  to  properly  amend  it.  Peo- 
ple V.  Tarbell  (Supreme  Ct.  Spec.  T.) 
17  How.  Pr.  (N.  Y.)  120. 

Enumerating  Motion  Papers.  —  When 
any  order  is  entered,  all  of  the  papers 
used  or  read  on  the  motion  on  either 
side  shall  be  specified  in  the  order. 
Hun's  N.  Y.  Ct.  Rules,  No.  3;  Faxon 
V.  Mason,  87  Hun  (N.  Y.)  139;  Farm- 
ers' Nat.  Bank  v.  Underwood,  12  N.Y. 
App.  Div.  269;  N.  Dak.  Rev.  Codes 
(1895),  S  5719.  But  it  is  not  necessary 
to  recite  or  set  forth  the  tenor  or 
substance  thereof.  S.  Car.  Cir.  Ct. 
Rules,  No.  LXIV;  Vt.  Ch.  Ct.  Rules, 
No.  32.  And  papers  not  used  upon  the 
motion  should  not  be  recited  or  referred 
to  in  the  order.  Lord  v.  Van  Gelder, 
(Supreme  Ct.  App.  T.)  16  Misc.  (N.  Y.) 
24. 

A  statement  that  the  order  is  made 
"on  all  the  papers  and  proceedings 
herein"  is  too  indefinite.  Faxon  v. 
Mason,  87  Hun  (N.  Y.)  139;  Hobart  v. 
Hobart,  85  N.  Y.  637. 

Reasons  on  Which  Based.  —  The  clerk 
is  not  bound  to  place  among  the  orders 
of  the  court,  which  he  is  directed  to 
enter,  the  reasons  or  causes  which  in- 
fluenced the  court  in  granting  such  or- 
ders. Hasselback  v.  Sinton,  17  Ind. 
545- 

The  evidence  on  which  the  order  is 
based  need  not  be  set  out.  Simpson  v. 
Rhinelanders,  20  Wend.  (N.  Y.)  103. 

Recitals  in  an  order,  though  not  con- 
clusive, are  presumptive  evidence  of 
their  truth.  Smith  v.  Grant,  (N.  Y. 
City  Ct.  Gen.  T.)  u  Civ.  Proc.  (N.  Y.) 

354- 

A  recital  that  a  motion  was  made 
"  upon  the  grounds  set  forth  in  de- 
fendant's notice  of  motion,"  suffi- 
ciently shows  that  a  notice  was  given. 
Randall  v.  Duff,  79  Cal.  115. 

A  recital  in  an  order  "  that  the  court 
was  desirous  of  being  advised  on  the 
facts"  is  equivalent  to  a  recital  that  a 
question  had  arisen  as  to  which  the 
court  desired  further  proof.  Burnett  z'. 
Snyder,  41  N.  Y.  Super.  Ct.  342. 

An  order  reciting  that  it  was  made 
"by  consent  of  all  parties"  binds  the 
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Form  No.  14687.' 
In  the  Chancery  Court  of  Hamblen  County,  Tennessee. 


supreme  court,  and  a  party  to  the  ac- 
tion cannot  contend  that  his  attorney 
was  not  authorized  to  consent  to  such 
order.     Henry  v.  Hilliard,  120  N.  Car. 

470- 

Where  an  order  is  required  to  be 
made  by  the  court  and  is  entitled 
and  filed  in  the  court  and  bears  the 
seal  of  the  coun,  it  will  not  be  consid- 
ered as  an  order  of  the  judge  at  cham- 
bers because  the  words  "it  appearing 
to  me"  are  used  in  it  and  it  concludes 
"  in  witness  whereof  I  have  hereunto 
set  my  hand."  Oaks  v.  Rodgers,  48 
Cal.  197. 

Terms.  —  The  court  has  power  to 
grant  an  order  upon  terms.  15  Encycl. 
of  PI.  and  Pr.  336. 

"  By  the  Court."  —  The  addition  of  the 
words  "  by  the  court"  does  not  neces- 
sarily make  the  order  a  court  order. 
Matter  of  Newman,  75  Cal.  213;  Marty 
V.  Ahl,  5  Minn.  27;  Merriman  v.  Mc- 
Cormick  Harvesting  Mach.  Co.,  86  Wis. 
142. 

A  direction  to  enter  does  not  neces- 
sarily render  the  order  a  court  order. 
Lowerre  v.  Owens,  14  N.  Y.  App.  Div. 
215;  Phinney  v.  Broschell,  80  N.  Y.  544; 
Mojarrieta  v.  Saenz,  80  N.  Y.  553. 

Dating.  —  The  order  may  be  dated 
back  so  as  to  give  effect  to  it  as  of  a  prior 
date.  15  Encycl.  of  PI.  and  Pr.  334. 
But  where  it  is  material  to  either  party, 
the  caption  or  date  should  be  made  to 
correspond  to  the  time  of  the  actual 
entry  of  the  order.  Whitney  v.  Belden, 
4  Paige  (N.  Y.)  140.  If,  however,  the 
party  entitled  to  draw  the  order  enters 
it  as  of  the  time  the  decision  of  the 
court  was  pronounced,  he  cannot  after- 
ward object  that  it  was  not  actually 
entered  at  that  time.  Whitney  v.  Bel- 
den, 4  Paige  (N.  Y.)  140. 

An  order  dated  at  a  period  which  has 
not  yet  arrived  is  absolutely  void,  at 
least  until  the  day  on  which  it  purports 
to  be  dated  shall  have  arrived.  Smith 
V.  Coe,  7  Robt.  _(N.  Y.)  477. 

Where  a  motion  is  heard  on  a  day 
other  than  that  required  by  the  rules, 
the  order  should  recite  that  the  parties 
appeared  at  the  hearing,  or  that  an 
order  was  made  by  the  court  allowing 
a  motion  to  be  made  on  a  different 
date.  Fitzgerald  v.  Fitzgerald,  7  D.  C. 
240. 

Signature.  —  In  some  states,  no  other 
signing   of   orders   is    necessary    than 


that  the  orders  for  the  day  be  signed 
at  the  close  thereof.  Com.  v.  Lewis, 
(Ky.  1897)  39  S.  W.  Rep.  438;  Leyde  v. 
Martin,  16  Minn.  38.  And  a  statute 
requiring  orders  of  the  probate  court 
to  be  entered  at  length  in  the  minute- 
book  and  signed  by  the  judge  is  held 
to  be  directory  merely.  McCrea  v. 
Haraszthy,  51  Cal.  146;  Baker  v. 
Baker,  51  Wis.  538.  But  it  has  also 
been  held  that  except  in  cases  of  con- 
sent, and  where  otherwise  provided  by 
statute,  orders  should  be  signed  in 
open  court.  Branch  v.  Walker,  92  N. 
Car.  87. 

Where  an  order  was  signed  "J.  Ber- 
mudez.  Judge  of  the  Second  District 
Court,  acting  in  the  place  of  Judge 
Burthe,  recused,"  it  was  held  that  the 
signing  of  the  order  in  this  manner 
showed  that  the  signer  was  acting  as 
judge  of  the  second  district  court  of 
New  Orleans  and  not  as  judge  of  the 
second  judicial  district  of  Louisiana. 
Millaudon  v.  Davis,  17  La.  Ann.  85. 

Other  Illustrations  —  By  Board  of 
County  ConitJiissioners.  — See  as  follows, 
to  wit: 

Indiana.  —  Form  No.  8022. 

Minnesota.  —  Form  No.  8025. 

Nebraska.  —  Form  No.  8016. 

By  Circuit  Court  Commissioner.  — See 
Morgan  v.  Jones,  117  Mich.  59. 

By  Interstate  Commerce  Commission.  — 
See  Forms  Nos.  11571,  11572,  11575. 

By  Register.  —  See  Form  No.  9907. 

By  United  States  Commissioner. — See 
Form  No.  8668. 

In  Court  of  General  Sessions  of  the 
Peace. — See  People  v.  Rich,  36  N.  Y. 
App.  Div.  60. 

In  Court  of  Oyer  and  Terminer.  — 
See  Form  No.  3891. 

In  Criminal  Court.  —  See  Forms  Nos. 
5580,  10295. 

In  Municipal  Court.  —  See  Forms 
Nos.  1920,  4025,  9820. 

In  Ordinary  s  Court.  —  See  Forms  Nos. 
10109,  10359,  10364. 

In -Orphans  Court. — See  as  follows, 
to  wit: 

Delaware.  —  Form  No.  9940. 

Newjersev.  —  Forms  Nos.  7994,  7999, 
11817. 

Pennsylvania.  —  Forms  Nos.  10063, 
11808,  Ii8ifi,  11827. 

In  Police  Court.  —  See  Form  No.  7425, 

1.  See,  generally,  supra,  note  i,  p. 
356. 
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John  Doe  et  al.      \ 

against  >• 

Richard  Roe  et  al.   ) 

Be  it  remembered  that  this  cause  came  on  for  hearing  on  this 
seventh  day  oi  January,  igOO,  before  the  Yioxi.  John  Marshall,  Chan- 
cellor, at  two  o'clock  P.  M.,  at  chambers,  aX  Jonesboro,  upon  the  motion 
of  complainants  for  (Jlere  state  object  of  motion^. 

And  it  appearing  to  the  court  that  \Here  state  finding). 

It  is  ordered  that  {Ilere  state  what  is  orderea). 

Done  at  chambers,  at  Jonesboro,  this  seventh  day  oi  January,  igOO. 
John  Marshall,  Chancellor,  First  Division,  Tennessee. 


2.  In  Circuit  Court.^ 

Form  No.  i  4  6  8  8  .< 

In  the  Posey  Circuit  Court,  September  Term,  igOO. 

John  Doe,  plaintiff,      ) 

against  >■  Order  that  (^stating  for  what). 

Richard  Roe,  defendant.  ) 

And  now  come  the  above  named  parties  by  their  attorneys  and  the 
motion  of  said  defendant,  Richard  Roe  instating  object  of  motion),  com- 
ing on  to  be  heard,  and  the  counsel  of  the  aforesaid  parties  having 
been  heard  in  argument,  the  aforesaid  motion  is  sustained  by  the 
•court,  and  it  is  therefore  ordered  that  {Ilere  state  what  is  ordered). 


For  illastrations  of  orders  in  proceed- 
ings pending  in  chancery  courts  see  as 
follows,  to  wit: 

Alabama.  —  Ex  p.  Gist,  119  Ala.  463. 

Delaware. — Form  No.  112S8. 

Michigati.  —  Form  No.  14143. 

Newfersey.  —  Forms  Nos.  1490,  6405, 
8003,  9908,  10617,  10619,  10627,  10632, 
10634,  10635,  "545,  11793.  "794,  "795, 
1 1802,  14035,  14037,  14044,  14046,  14047, 
14152;  Streitwolf  v.  Streitwolf,  (N.  J. 
1899)43  Atl.  Rep.  904. 

Neiv  York.  —  Otis  v.  Wells,  i  Edw. 
(N.  Y.)  83;  Desplaces  v.  Goris,  2  Edw. 
(N.  Y.)422. 

Tennessee.  —  Leftwick  v.  Hamilton,  9 
Heisk.  (Tenn.)3io;  Shields  z/.  Coleman, 
157  U.  S.  168. 

West  Virginia.  —  Form  No.  13149. 

1.  In  Circuit  Court  of  Appeals. — For  a 
form  of  order  in  the  United  States  cir- 
cuit  court   of   appeals    see   Form  No. 

5254- 

2.  See,  generally,  supra,  note  i,  p.  356. 

For  illnstrations  of  orders  in  proceed- 
ings pending  in  a  circuit  court  see  as 
follows,  to  wit: 

Alabama.  —  Forms  Nos.  3631. 

Arkansas. — Forms  Nos.  5577,  5605, 
13293,  13296,  13533;  Moss  V.  Ashbrooks, 
15  Ark.  169. 


Florida.  —  Forms  Nos.  4766,  5519, 
5520,  5525,  5578,  5579,  10625,  10626, 
10636,  13279. 

Illinois.  —  Forms  Nos.  4314,  5533, 
6120,  7626,  7629,  11522,  11523,  11800, 
11809,  11821,  14036,  14144;  Watson  V. 
Reissig,  24  111.  282;  Warren  v.  Mc- 
Carthy, 25  III.  95;  Chicago  Artesian 
Well  Co.  V.  Connecticut  Mut.  L.  Ins. 
Co.,  57  111.  424;  Peoria  County  v. 
Roche,  65  111.  77;  Holbrook  v.  Gouve- 
neur,  114  111.  623;  Petty  v.  People,  118 
111.  148;  McGuire  v.  Gilbert,  80  111. 
App.  235;  Gould  V.  Watson,  80  111. 
App.  242;  Manufacturers'  Paper  Co.  v. 
Lindblom,  80  111.  App.  267. 

Indiana.  —  Forms  Nos.  1866,  2135, 
2138,  3545,  3889,  4315,  4335,  4336,  6958, 
6959, 8015,  12969. 

Kentucky.  —  Forms   Nos.   3888,  9431. 

Maryland.  —  Forms  Nos.  4316, 10177, 
14307. 

Michigan.  —  Forms  No.  3883,  5515, 
5522,  10288,  14034,  14461,  Richards  v. 
Morton,  18  Mich.  255;  People  v.  Rich- 
mond, 57  Mich.  399;  Cofrode  v.  Gart- 
ner, 79  Mich.  332;  Kelsey  v.  Kinne, 
(Mich.  1899)  79  N.  W.  Rep.  694. 

Missouri.  —  Forms  Nos.  3890,  5583, 
6309,  6310,  8650,  8651,  9822,  10179, 
13498,  14490;  Mercier  v.  West  Kansas 
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3.  In  County  Court. 

Form  No.  14689.' 

State  of  Colorado^      \ 

Clear  Creek  County.  \ 

John  Doe 

against 
Richard  Roe. 

Now,  at  this  day,  the  above-entitled  cause  coming  on  to  be  heard, 
upon  the  petition  of  the  defendant,  addressed  to  the  judge  of  said 
court  at  chambers,  praying  for  {Here  state  relief  desired);  and  the 
judge  at  chambers  being  fully  advised  in  the  premises,  from  affi- 
davits filed,  and  after  hearing  arguments  of  counsel,  it  is  ordered 
that  {Here  state  matter  ordered^ 

Given  under  my  hand  this  thirteenth  day  oi  January.,  i<)00. 

John  Marshall,  Judge  of  County  Court. 

4.  In  Court  of  Appeals. 

Form  No.  14690.' 

State  of  New  York,  ) 
In  Court  of  Appeals.  \ 

At  a  court  of  appeals  of  the  state  of  Ne7a  York,  held  at  the  capital 
in  the  city  of  Albany  on  the  first  day  of  December,  a.  d.  i897. 

Present.  —  Hon.  Clark  Andrews,  Chief  Judge,  presiding. 

Ordered,  {Here  set  out  matter  ordered). 

(seal)  W.  H.  Shankland,  Clerk, 

5.  In  Court  of  Common  Pleas. 

Form  No.  i  469  i  .* 

City    Land    Co.,    72    Mo.  473;    Bell    v.  1.  See,  generally,  j-^^/^a,  note  l,  p.  356. 

Brinkmann,    123   Mo.    270;  St.    Louis,  For   illustrations   of    orders    in    pro- 

etc,  R.  Co.  V.  Donovan,  149  Mo.  93.  ceedings    pending    in    a   county  court 

New  fersey.   —  Forms     Nos.     7607,  see  as  follows,  to  wit: 

14308,     14311,     14442;     Humphreys    v.  Arkansas.  —  Blackwell  v.   State.    36 

Woodstown,  48  N.  J.  L.  588.  Ark.  178;  Cope  v.  Collins,  37  Ark.  649. 

Oregon.  —  Form  No.  7899.  Colorado.  —  Forms   Nos.    5524,   8395; 

South  Dakota.  —  Form  No.  14153.  Hughes  v.  McCoy,  11  Colo.  591. 

Virginia. — Form  No.  6531;  String-  Florida. — Form  No.  9775;  Williams 

fellow  V.  Somerville,  95  Va.  701;  Lewis  v.  Mosely,  2  Fla.  304. 

V.  Hicks,  96  Va.  92.  Georgia.  —  Flury   v.    Grimes,    52   Ga, 

West  Virginia.  —  West  Virginia  Oil,  341. 

etc.,    Co.    V.    Vinal,    14   W.    Va.    637;  Illinois.  —  Forms    Nos.    8024,    9970. 

Moren  v.  American   Fire-Clay    Co.,  44  looio.  10062,  10091,  11120;  Randolph  v, 

W.  Va.  42.  People,    130  111.  533;  American  Trust, 

Wisconsin.  —  Forms  Nos.  5534,  9761,  etc..  Bank  v.  Dawson,  75  111.  App.  624. 

I002T,  10037,  10064,  T-^ni-  Nebraska. — Form  No.  8361. 

United   States.  —  Forms    Nos.    1489,  Texas.  —  Form  No.  6546. 

3563,  8473,  10320,    13850,    13982,    13983,  Washington. —  Form  No.  13232. 

14033,  14139,  14140,  14145,  14146,  14147,  2.  See,   generally,   supra,   note  i,  p. 

14154,    14317;    Thomas   v.   Lawson,   21  356;  and  Form  No.  5262. 

How.  (U.  S.)  331;  Hentig  z/.  Page,  102  3.  See.  generally,  j«/ra,  note  i,  p.  356. 

U.  S.  219;  Andes  v.  Slauson,  130  U   S.  For  illustrations  of  orders  in  proceed- 

435;  Houston,  etc.,  R.  Co.  v.   Bath,  17  ings    pending   in    a    court   of  common 

Tex.  Civ.  App.  697.  pleas  see  as  follows,  to  wit: 
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\  Court  of  Common  Pleas^ 
\  Fairfield  County, 


John  Doe 
against 
Richard  Roe.  )  September  Term,   \^00. 

Order  for  {stating  for  what). 

It  appearing  to  the  court  that  {Here  state  finding). 
Ordered,  That  {Here  state  what  is  ordered). 
By  order  of  court. 

John  Hancock^  Clerk. 


6.  In  District  Court. 

Form  No.  14692.' 

State  of  Colorado,       \^  In  the  District  Court. 
County  of  Arapahoe.  \  No.  IS. 

John  Doe 

against 

Richard  Roe. 

On  this  twenty-fifth  day  of  September,  a.  d.  19OO,  came  the  parties 
in  the  above  entitled  cause  by  their  attorneys  respectively.  And 
thereupon  said  cause  coming  on  to  be  heard  upon  the  petition  of 
Richard  Roe,  defendant  herein,  for  {Here  state  order  desired)  argu- 
ments of  counsel  being  heard,  and  the  court  being  fully  advised  in 
the  premises. 

Ordered  by  the  court  that  {Here  state  what  was  ordered). 


Connecticut. —  Forms  Nos.  2024,  13101. 

New  Hampshire.  —  Forms  Nos.  3885, 
3886. 

Ohio.  —  Forms  Nos.  5656,  9147. 14485. 

Pennsvlvnuia. — Forms  Nos.  1088  et 
seq.,  4309,  fi823,  11825,  11829,  11831, 
11960.  13753.  13798,  13799.  14462;  Yard- 
ley  V.  Cuthbertson,  108  Pa.  St.  395; 
Cake  V.  Cake,  156  Pa.  St.  47;  Speer  v. 
Pittsburg,  166  Pa.  St.  86. 

South  Carolina.  —  Forms  Nos.  6117, 
6244;  State  V.  Parker,  7  S.  Car.  235; 
McCown  V.  Northeastern  R.  Co.,  55  S. 
Car.  384;  Ex  p.  Hill,  55  S.  Car.  446. 

1.  See,  generally,  supra,  note  i,  p.  356. 

For  illastrations  of  orders  in  proceed- 
ings pending  in  a  district  court  see  as 
follows,  to  wit: 

Arizona. — Woffenden  v.  Woffenden, 
I  Ariz.  328. 

Arkansas.  —  Form  No.  9430. 

Colorado.  —  Forms  Nos.  2217,  2218, 
5518;  In  re  Smith,  4  Colo.  532;  People 
V.  Butler,  24  Colo.  401. 

Idaho. — Form  No.  13535;  Durant  r. 
Comegys,  2  Idaho  809;  Orr  v.  State 
Board  of  Equalization,  2  Idaho  923. 

Iowa. —  Forms  Nos.  13290,  14492, 
14493;  Palmer  v.  Palmer,  90  Iowa  17. 

Kansas.  —  Forms  Nos.  3552,  3564, 
4834.     5581,    8831,    9207,    9211,     12533, 


14150,  14155;  Baker  v.  Hall,  29  Kan. 
617;  O'Flanagan  z'.  Case,  41  Kan.  183. 

Louisiana.  —  Form  No.  10615. 

Minnesota.  —  Forms  Nos.  3546, 14151, 
14171. 

Montana. — Form  No.  12536. 

A^ebraska.  —  Forms  Nos.  3470,  4715, 
5584,  10022,  10035,  10060,  14148;  Arm- 
strong V.  Middlestadt,  22  Neb.  711; 
Stack  V.  Royce,  34  Neb.  833;  Larimer 
V.  Wallace,  36  Neb.  444;  Ellsworth  v. 
Fairbury,  41  Neb.  881. 

jVevada. —  Exp.  Larkin,  11   Nev.  90. 

North  Dakota.  -^  Form  No.  9208; 
Hanberg  v.  National  Bank,  8  N.  Dak. 
328;  Mares  v.  Wormington,  8  N.  Dak. 

329- 

Oklahoma. —  Herren  v.  Merrilees,  7 
Okla.  261;  Cox  V.  Garrett,  7  Okla.  375. 

Pennsylvania.  —  Form  No.  11092. 

Texas. —  Forms  Nos.  3472,  5523,  5586, 
6253,  10792,  loSgo;  Edrington  v.  Prid- 
ham,  65  Tex.  612;  Forbes  v.  State, 
35  Tex.  Crim.  24;  Ex  p.  Mayes,  39 
Tex.  Crim.  36;  Birmingham  Drug  Co. 
V.  Freeman,  15  Tex.  Civ.  App.  451. 

Utah.  —  Form  No.  5452;  Wescott  v. 
Eccles,  3  Utah  258. 

United  States.  —  Forms  Nos.  564  et 
seq.,  601,  8669,  8672;  In  re  Mudsill  Min. 
Co.,  31   U.   S.   App.    112;  Parkersburg 
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7.  In  Justice's  Court. 

Form  No.  14693.' 

For  the  reasons  set  forth  in  the  foregoing  affidavit  it  is  ordered 
that  {^Here  state  matter  ordered^. 

Witness  my  hand  this  tenth  day  of  January^  igOO. 

Abraham  Kent,  Justice  of  the  Peace. 

8.  In  Probate  Court. 

Form  No.  14694.* 
State  of  Michigan,  \ 
County  of  Ionia.      \ 

At  a  session  of  the  Probate  Court  for  the  county  of  Ionia,  held  at 
the  probate  office  in  the  city  of  Ionia,  on  Monday,  the  tenth  day  of 
September,  in  the  year  \gOO. 

Present,  John  Marshall,  Judge  of  Probate. 

In  the  matter  of  \ 

{stating  subject  of  proceedings).       \ 

Upon  reading  and  filing  in  this  court  the  {enumerating  papers')  and 
after  maturely  considering  the  proofs  and  allegations  of  the  peti- 
tioners, and  it  satisfactorily  appearing  to  the  court  that  the  facts  set 
forth  in  said  petition  are  true  and  that  the  prayer  of  said  petition  in 
that  behalf  ought  to  be  granted,  therefore, 
It  is  ordered  that  {Here  state  matter  ordered). 

John  Marshall,  Judge  of  Probate. 

First    Nat.    Bank  v.   Prager,  63  U.   S.  Virginia.  —  Form  No.  8360. 

App.  703;  Evans  z/,  Stettnisch,   149  U.  2.  See,  generally,   supra,   note   i,   p. 

S.   605;  Cooper  v.   Newell,   173    U.    S.  356. 

555;    McDonald    v.    Burton,    68    Cal.  For  illustrations  of  orders  in  proceed- 

445.  ings  pending  in   the  probate  court  see 

1,  See,   generally,  supra,  note   i,   p.  as  follows,  to  wit: 

356.  Alabama.  —  Forms   Nos.    2017,  7989, 

For  illustrations  of  orders  in  proceed-  9973,  9992,    10003,   10020,  10023,  ioo73. 

ings  pending  in  a   justice's   court  see  10079,  10093,  10099,  10121,  11 104,  11 144, 

as  follows,  to  wit:  11284,  11287;  Lightfoot  z/.   Doe,    i  Ala. 

Connecticut.    —    Forms     Nos.     4024,  475;    Wyatt    v.    Steele,    26   Ala.    639; 

12526.  Craft  V.  Simon,   118  Ala.  625;  Balkam 

Iowa. — Form  No.  3635.  v.    Woodstock    Iron    Co.,    154    U.    S. 

Kansas.  — Form  No.  9136.  177. 

Maryland. — Form  No.  4048.  Arkansas.  — Form  No.  710. 

Michigan.  —  Form  No.  4026.  Connecticut.    —    Forms    Nos.     10024, 

Missouri.  —  Form  No.  13076.  11146,  11183,  11186. 

New  Jersey.  —  Forms  Nos.  4029,  8697,  Idaho.  —  Form  No.  9942. 

8835.  Kansas.  —  Form  No.  9943. 

New  York.  —  Forms  Nos.  4027,  4051,  Maine.  —  Form  No.  11147. 

4056,  5980.  Michigan. — Form  No.  10034;   Grand 

North  Carolina. —  Forms   Nos.    5606,  Rapids,    etc.,    R.    Co.    v.    Weiden,    69 

10363.  Mich.    572;    Morrison   v.    Sessions,    70 

Oregon.  —  Forms  Nos.  3637,  3638.  Mich.  297. 

Ohio.  —  Forms  Nos.  5657,  8803.  Minnesota.  —  Forms  Nos.  9950,  11148. 

Texas.  —  Form  No.  7737.  11185,  11289. 
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9.  In  Superior  Court. 


Form  No.  14695.' 

In  the  Superior  Court  of  the  City  and  County  of  San  Francisca, 
State  of  California. 

John  Doe,  plaintiff,        ^  > 

against  >  Order  (^stating  for  whaf). 

Richard  Roe,  defendant.  ) 

Good  cause  being  shown  therefor,  it  is  hereby  ordered  that  (^Hert 
state  matter  ordered^. 

Dated  this  tenth  day  of  September,  a.  d.  x()00. 

John  Marshall,  Judge  of  the  Superior  Court. 


10.  In  Supreme  Court.^ 


1.  See,  generally,  supra,  note  i,  p.  356. 

For  illastrations  of  orders  in  proceed- 
ings pending  in  the  superior  court  see 
as  follows,  to  wit: 

California.  —  Forms  Nos.  2023,  2514, 
3471,  3483,  3634,  5516  et  seq.,  6463,  6529, 
7627,  9936,  10176,  13534,  14458,  14459. 
14460,  14463;  San  Mateo  County  v. 
Oullahan,  69  Cal.  647;  McGowan  v. 
Ford,  107  Cal.  181, 

Delaware.  — Form  No.  9371- 

Georgia.  —  Forms  Nos.  1929,  2136, 
2137,  3884,  6391,  7630,  8472.  8474,  9193, 
12966,  12967,  13278,  14188, 14189,  14441, 
14474;  Hines  v.  Rosser,  27  Ga.  85; 
Vason  V.  Clanton,  102  Ga.  540. 

Massachusetts.  — Form  No.  7605. 

New  Hampshire.  —  Hovey  v.  Perkins, 
63  N.  H.  516. 

New  Jersey.  —  Form  No.  8813. 

New' York.  —  Forms  Nos.  6427,  6428, 
7631,  7878,  8590,  8591;  O'Mahoney  v. 
Belmont,  37  N.  Y.  Super.  Ct.  223. 

North  Carolina. — Forms  Nos.  4712, 
5585,  6545,  8814,  9910,  14465;  Irvin  V. 
Clark,  98  N.  Car.  437. 

Washington. — Form  No.  9209;  Hazard 
V.  McAndrews,  18  Wash.  392;  Denny 
V.  Northern  Pac.  R.  Co.,  19  Wash.  298. 

Wisconsin.  —  Form  No.  13549. 

2.  For  IHostrations  of  orders  in  pro- 
■ceedings  pending  in  a  supreme  court 
see  as  follows,  to  wit: 

Arizona.  —  Campbell  v.  Shivers,  i 
Ariz.  161. 

Arkansas.  —  Form  No.  13496. 

District  of  Columbia.  —  Forms  Nos. 
13803,  14038;  Com.  L.  Ct.  Rules,  p.  13, 
No.  17,  ^  4. 

Kansas.  — Commercial  Union  Assur. 
Co.  V.  Norwood,  54  Kan.  500. 

.Maine.  —  Forms  Nos.  11801,  13490. 


Massachusetts.  —  Form  No.  13536. 

Michigan,  —  Matter  of  Stockman,  71 
Mich.  180. 

Nebraska.  —  Stuart  v.  Staplehurst 
Bank,  57  Neb.  569. 

New  Hampshire.  —  Form  No.  13491; 
56  N.  H.  600;  38  N.  H.  601. 

New  Jersey.  — Forms  Nos.  1091,  5370, 
5411,  10281,  11786,  11837,  11838,  13492, 

13493- 

New  York.  —  Forms  Nos.  468,  1445, 
1863,  1864,  3478,  3484,  3485,  3633,  3636, 
3882,  4317,  4318,  4465,  4716,  4832,  4833, 
4^87,  5335,  5369,  5392,  5399,  5441.  5451. 
5576,  6115,  6116,  6118,  6193,  6223,  6226, 
6236,  6495,  6496,  6497,  6530,  6543,  6544, 
6547,  6548,  6570.  6577.  6583,  6586,  6957, 
7628,  7832,  7869,  7876,  7972,  7975,  7980, 
8181,  8200,  8355.  8377,  8592,  8800,  8812, 
8820,  8823,  8827,  8857,  8859,  9296,  9876, 
9877,  9892,  9893,  9909,  10278,  10279, 
10283  et  seq.,  102()0  et  seq.,  10297,  10298, 
10306,  10307,  11083,  11184,  "553.  11588, 
11803,  11806, 11822, 11984, 11985,  12198, 
12454,  13300,  13301,  13494,  13537.  13796. 
14039,  14040,  14041,  14042,  14043,  14045, 
14048,  14049,  14149,  14179, 14182,  14257, 
14309,  14310,  14464;  Brittan  v.  Peabody, 
4  Hill  (N.  Y.)  61:  Greene's  Case,  (Su- 
preme Ct.  Spec.  T.)  8  Abb.  N.  Cas.  (N. 
Y.)  450,  note;  Phinney  v.  Broschell,  80 
N.  Y.  544. 

North  Carolina.  —  Long  7>.  Cole,  66 
N.  Car.  381. 

Ohio.  —  Form  No.  3653. 

Pennsylvania.  —  Forms  Nos.  5285, 
13538. 

Rhode  Island.  —  Forms  Nos.  7958, 

7959. 

Virginia.  —  Dillard  v.  Dunlop,  83 
Va.  755;  Meyer  v.  Richmond,   172  U. 

S.  82. 
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a.  Coupt  Order. 

Form  No.  14696.' 

At  a  Special  Term  of  the  Supreme  Court,  held  in  and  for  the  County 
of  Suffolk,  at  the  County  Court-house  in  Riverhead  in  said  County,  on  the 
tenth  day  of  September,  igOO. 

Present,  Yion.  John  Marshall,  Justice. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

On  reading  and  fi\mg  (enumerating  all  motion  papers)  and  diittr  htdiX- 
mg  Jeremiah  Mason,  Esquire,  of  counsel  for  plaintiff,  in  support  of 
said  motion,  and  Joseph  Story,  Esquire,  of  counsel  for  defendant,  in 
opposition,  and  after  due  deliberation  thereon,  now,  on  motion  of 
Jeremiah  Mason,  attorney  for  plaintiff, 

Ordered  (Here  insert  matter  ordered). 

Enter:  /.  M.,  J.  S.  C. 

b.  Judge's  Order. 
Form  No.  14697.' 

Supreme  Court,  Suffolk  County. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

Upon  the  annexed  (enumerating  all  motion  papers)  and  upon  motion 
oi  Jeremiah  Mason,  Esquire,  attorney  for  the  defendant  (ox  plaintiff\ 
Ordered  (Here  insert  matter  ordered). 
September  10,  \gOO. 

John  Marshall,  J.  S.  C. 

II.  NUNC  PRO  TUNC.2 

Form  No.  14698. 

(Precedent  in  Johnson  v.  Wright,  27  Ga.  557.)' 
James  Kirkpatrick  ^ 

T  1.     xxr   T  jr  J-         J  1- Scire  Facias,  in  Cass  Superior  Conrt. 

John  IV.  Taff,  guardian  ad  \  '  ^ 

litem  of  Harriett  Taff.      j 

It   appearing  to  the    court    that   the    entry    of   '•'■John    W.     Taff, 

United  States.  —  Forms    Nos.    4741,  done  at  a  former  term  of  the  court,  was 

4848,  4S51,  4853,4854,  5346,  6572,  10183,  not  entered  upon  the  journal.     Cleve- 

10282.  land  Leader  Printing  Co.  v.  Green,  52 

In  Supreme  Court  —  Appellate  Division.  Ohio  St.  487. 

—  For  illustrations  of  orders  in  the  ap-  For  illustrations  of  ««wf/ro/««c  orders 

pellate  division  of  the  supreme  court  in  see  the  title  Nunc  pro    Tunc,  ante,   p. 

New  York  see  Forms   Nos.  5260,  5377,  293;  and    the    following  cases,  to    wit: 

9760.  Gunn  V.  Howell,  35  Ala.  144;  Gunn  v, 

1,  See,  generally,  JM/ra,  note  I,  p.  356.  Howell,  22  Ga.  377;  Mayo  v.  Whitson, 

2.  Theprovinceof  a  nunc  pro  tunc  entry  2  Jones  L.  (47  N.  Car.)  233;  Lewis  v. 
is  to  correct  the  record  of  the  court  in  a  State,  34  Tex.  Crim.  126;  Wilkins  v. 
cause  so  as  to  make  it  set  forth  an  act  State,  15  Tex.  App.  420. 

of  the  court,    which,    though   actually         3.  See,  generally,  jw/ra,  note  r,  p.  356. 
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appointed  guardian  pendente  lite"  was  made  by  the  presiding  Judge 
at  the  time — March  Term,  i85^  —  on  the  bench  docket,  in  the 
above  stated  case,  and  it  further  appearing  that  a  similar  entry  was 
made  on  the  scire  facias  —  that  said  entry  and  order  was  not  placed 
upon  the  minutes  of  said  court,  at  that  Term,  by  the  Clerk  of  said 
Court,  it  is  on  motion,  ordered  by  the  Court  that  said  entry  be  now 
entered  on  the  minutes  as  of  that  time,  by  the  Clerk,  nunc  pro  tunc. 


ORDERS   TO   SHOW   CAUSE. 

For  Form  of  Order  to  Shoiv  Cause  Why  Appeal  should  Not  be  Dis- 
missed, see  the  title  APPEALS,  vol.  i,  Form  No.  igo2. 

For  Form  of  Order  to  Sho7v  Cause  Why  an  Order  of  Arrest  should  Not 
be  Vacated,  see  the  title  ARREST  IN  CIVIL  ACTIONS,  vol. 
2,  Form  No.  2^24. 

For  Forms  of  Orders  to  Shoiv  Cause  Against  Dissolving,  Discharging  or 
Setting  Aside  Attachment  Proceedings,  see  the  title  ATTACH- 
MENT, ETC.,  vol.  2,  Form  No.  jogj  et  seq. 

For  Form  of  Order  to  Shojv  Cause  Against  the  Sale  of  Personal  Prop- 
erty Before  Judgment,  see  the  title  ATTACHMENT,  ETC., 
vol.  2,  Form  No.  2q6j. 

For  Forms  of  Orders  to  Shoiv  Cause  Why  an  Attorney's  Name  should 
Not  be  Stricken  from  the  Roll,  see  the  title  ATTORNEYS,  vol. 
2,  Fortns  Nos.  Sjdo-jsdj. 

For  Form  of  Order  to  Shore  Cause  Why  Bail  in  Civil  Action  should  Not 
be  Exonerated,  see  the  title  BAIL  AND  RECOGNIZANCE, 
vol.  3.  Form  No.  3881. 

For  Fortn  of  Order  to  Show  Cause  Why  Bill  of  Particulars  should  Not 
be  Amended,  see  the  title  BILLS  OF  PARTICULARS,  vol.  3, 
Form  No.  JJJJ. 

For  Form  of  Order  to  Show  Cause  Whv  Writ  of  Certiorari  should  Not 
Issue,  see  the  title  CERTIORARI,  vol.  4,  Form  No.  ^354- 

For  Forms  of  Orders  to  Shmv  Cause  Against  Commitment  for  Contempt, 
see  the  title  CONTEMPT,  vol.  5,  For7n  No.  6i8g  et  seq. 

For  Form  of  Order  to  Show  Cause  Whv  Corporation  should  Not  be  Dis- 
solved, see  the  title  CORPORATIONS,  vol.  5,  Form  No.  6462. 

For  Form  of  Order  to  Show  Cause  Against  Relaxation  of  Costs,  see  the 
title  COSTS,  vol.  5,  Form  No.  6565. 

For  Form  of  Order  to  Sho^v  Cause  Why  Security  for  Costs  should  Not 
be  Given,  see  the  title  COSTS,  vol.  5,  Form  No.  64go. 

For  Form  of  Order  to  Sho^v  Cause  Why  Writ  of  Executio7i  Against 
the  Person  should  Not  Issue,  see  the  title  EXECUTIONS 
AGAINST  PERSON,  vol.  7,  Form  No.86gi. 

For  Form  of  Order  to  Shoiv  Cause  Why  Execution  Against  Propertv 
should  Not  Issue,  see  the  title  EXECUTIONS  AGAINST 
PROPERTY,  vol.  8,  Form  No.  881  t. 

For  Form  of  Order  to  Show  Cause  Against  the  Sale  of  Ward's  Real 
Estate,  see  the  title  GUARDIAN  AND  WARD,  vol.  9,  Form 
No.  10026. 
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ORDERS  TO  SHOW  CAUSE. 

For  Forms  of  Orders  to  Show  Cause  Against  the  Issuing  of  an  Injunc- 
tion, see  the  titles  INJUNCTIONS,  vol.  9,  Forms  Nos.  /op66, 
10967;  CORPORATIONS,  vol.  5,  Form  No.  6404. 

For  Fortn  of  Order  to  Shora  Cause  When  Used  as  Short  Notice  of 
Motion,  see  the  title  MOTIONS,  vol.  12,  p.  938. 

See  also  the  GENERAL  INDEX  to  this  work. 


ORDINANCES. 

See  the  title  MUNICIPAL  CORPORA  TIONS,  vol.  12,  p.  952. 


ORIGINAL   NOTICE. 

See  the  title  SUMMONS. 


OYSTERS. 


See  the  titles  FISH  ANJD  GAME,  vol.  8,  p.  624;  LARCENY^ 
vol.  II,  Form  No.  12 86 1. 


PAPER  BOOK. 

See  the  title  APPEALS,  vol.  i    p.  811. 
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PARDONS. 

By  Harold  N.  Eldridgk. 

I.  GENERAL  PARDON  OR  AMNESTY,  367. 
II.  SPECIAL  PARDON,  369. 

1.  Application  for  ^  369. 

a.  Notice  of  Application^  369. 

b.  Petition^  369.  ' 

2.  Pardon,  370. 

a.  Full  and  Unconditional,  2>1^' 

b.  With  Conditions,  372, 

c.  Commutation  of  Sentence,  373. 

III.  REPRIEVE,  375. 

IV.  WARRANT  OR  ORDER  REMANDING  PRISONER  PARDONED,  375. 
V.  PLEA  OF  PARDON,  377. 

VI.  REPLICATION     ALLEGING     THAT     PARDON     WAS     SECURED 

THROUGH  FRAUD,  377. 
VII.  JUDGMENT,  378. 

I.  GENERAL  PARDONi  OR  AMNESTY. 

1.  Statutes  governing,  to  some  extent  Michigan.  —  Comp.    Laws    (1897),  § 

at  least,  proceedings  in  cases  relating  141  et  seq. 

to  pardons,  etc.,  exist  as  follows,  to  wit:  Minnesota.  —  Stat.    (1894),    §§    7415, 

Alabama.  —  Crim.     Code    (1896),     §  7416;  Laws  (1897),  c.  23. 

5453<f/jify.  Montana.  —  Pen.   Code  (1895),  §  2630 

California.  —  Pen,     Code    (1897),    §  et  seq. 

\^\-ietseq.  Nebraska.  —  Comp.    Stat.    (1899),    § 

Connecticut.  —  Gen.     Stat.    (1888),    §  7295  et  seq. 

3269  et  seq.  Nevada.  — Comp.  Laws  (1900),  §  1451 

Florida.  —  Rev.   Stat.  (1892),  §   2997  et  seq. 

et  seq.  New  Hampshire.  —  Pub.  Stat.  (1891), 

Idaho.  —  Rev.    Stat.    (1887),    §    8248  c.  20,  §  3  .?/  seq. 

et  seq.\  Laws  (1891),  p.  17;  Laws  (1899),  New  fersey. — Gen.  Stat.  (1895),   p. 

p.  12.  2418,  §  I  el  seq. 

Illinois.  —  Starr    &    C.    Anno.   Stat.  New    York.  —  Cook's     Code     Crim. 

(1896),    c.    38,   par.    668   et  seq.;    Laws  Proc.  (1898),  §  692  ^/ Ji?^. 

(1897),  p.  272.  North  Dakota.  —  Rev.    Codes  (1895), 

Iowa.  —  Code  (1897),  §  5626  et  seq.  §  8431  et  seq. 

Kansas.  —Gen.  Stat.  (1897),  c.  20.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 

Maine.  —Rev.    Stat.  (1883),    c.    138;  %<^  et  seq.;  4og-42  et  seq.;  6797. 

Stat.   (Supp.   1895),   p.  511,   c.    134,  ^  7  Oklahoma.  —  Stat.     (1893),     §     5508 

et  seq.,  p.  516,  c.  138.  et  seq. 

Maryland.  —  Pub.  Gen.  Laws  (1888),  Oregon.  —  Hill's  Anno.  Laws  (1892),  § 

art.  41,  §  5  <"/  seq.  1537  etseq. 

Massachusetts.  —  Pub.   Stat.  (1882),  c.  Pennsylvania.  —  Bright.     Pur.     Dig. 

218,  g  12  et  seq.  (1894),  p.  36,  §  89. 
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Form  No.  1469. 

(Precedent  in  Knote  v.  U.  S.,  95  U.  S.  150.) 

[Andrtiv  Johnson,  President  of  the  United  States  of  America,  to  all 
to  whom  these  presents  may  come,  greeting:]^ 

Whereas  the  President  of  the  United  States  has  heretofore  set 
forth  several  proclamations  offering  amnesty  and  pardon  to  persons 
who  had  been  or  were  concerned  in  the  late  rebellion  against  the 
lawful  authority  of  the  government,  which  proclamations  were  sever- 
ally issued  on  the  eighth  day  of  December,  i863,  on  the  twenty-sixth 
day  of  March,  xWJ^.,  on  the  twenty-ninth  day  of  March,  iS65,  on  the 
seventh  day  oi  September,  i867,  and  on  the  fourth  day  oi  July,  in  the 
present  year. 

And  whereas  the  authority  of  the  Federal  government  having  been 
re-established  in  all  the  States  and  Territories  within  the  jurisdiction 
of  the  United  States,  it  is  believed  that  such  prudential  reservations 
and  exceptions,  as  at  the  dates  of  said  several  proclamations,  were 
deemed  necessary  and  proper,  may  now  be  wisely  and  justly  relin- 
quished, and  that  a  universal  amnesty  and  pardon  for  participation 
in  said  rebellion,  extended  to  all  who  have  borne  any  part  therein, 
will  tend  to  secure  permanent  peace,  order,  and  prosperity  through- 
out the  land,  and  to  renew  and  fully  secure  confidence  and  fraternal- 
feeling  among  the  whole  people,  and  their  respect  for  and  attach- 
ment to  the  national  government  designed  by  its  patriotic  founders 
for  the  general  good. 

Now,  therefore,  be  it  known  that  I,  Andrew  Johnson,  President  of 
the  United  States,  by  virtue  of  the  power  and  authority  in  me  vested 
by  the  Constitution,  and  in  the  name  of  the  sovereign  people  of  the 
United  States,  do  hereby  proclaim  and  declare  unconditionally,  and 
without  reservation,  to  all  and  to  every  person  who  directly  or  indi- 
rectly participated  in  the  late  insurrection  or  rebellion,  a  full  pardon 

Rhode   Island.  —  Gen.     Laws    (1896),  ployed  where  the   pardon  is  extended 

c.  15.  to  whole  classes  and  communities,  in- 

South  Dakota.  —  Dak.  Comp.    Laws  stead  of  to  individuals.     Knote  v.   U. 

(1887),  §  7595  et  seq.  S.,  95  U.  S.  149;  State  v.  Blalock,  Phil. 

Tennessee.  —  Code     (1896),     §     7226  L.  (61  N.  Car.)  242. 
et  seq.;  Acts  (1899),  c.  10.  Need  Not  be   Pleaded. —  An  amnesty 

Texas.  —  Code    Crim.    Proc.  (1895),  is   a    public    and    official    act   and    the 

art.  1016  et  seq.  court  will  take  judicial  notice  of  it.     It 

Utah.  —  Laws  (1899),  c.  39.  corresponds  to  a  class  of  pardons  well 

Vermont.  — Stat.  (1894),  ^5  5306  et  seq.  known  in  England,  to  wit,  pardons  by 

Virginia.  — Code  (Supp.  1898),  c.  205,  act  of  parliament.     Greathouse's  Case, 

SiS  amended  A.CX.S  {iqoo).  c.  244.  2  Abb.  (U.   S.)  382;  State  v.   Keith,  63 

Washin^j:;ton.  —  Ballinger's     Anno.  N.  Car.  140. 
Codes  &  Stat.  (1897),  §  6997.  Signattire    and    Attestation.  —  All   re- 

West  Virginia. — Code  (1899),   c.    14,  missions  of  fines  and  forfeitures,  and 

^  10  et  seq.  all  reprieves,  commutations  of  punish- 

Wisconsin.  —  Stat.      (1898),    §     4855  ment  and  pardons,  shall   be  signed  by 

et  seq.  the  governor  and  certified  by  the  sec- 

Wvoming.  — Rev.  Stat.  (1887),  §  3364  retary  of  state  under  the  great  seal  of 

ttseq.  state.     Tex.    Code  Crim.    Proc.  (1S95), 

Amnesty  Defined. — There  is  no   dis-  art.  1022. 
tinction    in    law    between    the    words         1.  The    matter   supplied    within    f  ] 

"pardon"     and     "amnesty,"     except  will    not    be    found    in    the    reported 

that  the  latter  term   is  generally  em-  case. 
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and  amnesty  for  the  offense  of  treason  against  the  United  States,  or 
of  adhering  to  their  enemies  during  the  late  civil  war,  with  restora- 
tion of  all  rights,  privileges,  and  immunities  under  the  Constitution 
and  the  laws  which  have  been  made  in  pursuance  thereof. 
[In  witness  whereof  {concluding  as  in  Form  No.  i^TO-^).]^ 

II.  SPECIAL  PARDON. 

1.  Application  for.^ 
a.  Notice  of  Application.^ 

Form  No.  i4  7oo.'* 

Public  notice  is  hereby  given  \XidiX.  John  Doe,  now  confined  as  a 
prisoner  in  the  state  penitentiary  at  Joliet,  will,  as  soon  as  is  prac- 
ticable, after  three  weeks  from  this  date,  apply  to  the  board  of  par- 
■dons  of  the  state  of  Illinois  for  a  pardon. 
Dated  the  eighth  day  oi  January,  iS99. 

John  Doe, 
By  James  Black,  his  Attorney. 

b.  Petition. 

Form  No.  1 4  7  o  i  .* 

To  his  Excellency  John  P.  Altgeld,  Governor  of  the  State  of  Illinois. 

Your  petitioner  respectfully  shows  that  on  the  eighth  day  of  March, 
A.  D.  \W8,  in  the  Circuit  Court  of  Cook  county,  state  of  Illinois,  he 
was,  by  the  consideration  and  judgment  of  such  court,  tried  and  con- 
victed of  the  crime  of  arson,  and  thereupon  was  sentenced  to  the 
penitentiary  dit  Joliet  for  the  term  oi  fifteen  years,  and  was  taken  to 
said  penitentiary  on  the  ninth  day  of  March,  a.  d.  i?>98,  where  he  is 
now  confined. 

That  {Here  give  a  brief  history  of  the  case~). 

And  for  reasons  why  this  petition  should  be  granted,  your  peti- 
tioner further  shows  {Here  give  reasons  why  the  pardon  should  be 
granted). 

1.  The  matter  enclosed  by  and  to  be  ance  of  certain  statutory  provisions,  as 
supplied  within  [  ]  will  not  be  found  to  giving  and  publishing  notice  of  the 
in  the  reported  case.  application  for  the  pardon,  did  not.  in 

2.  For  statutes  in  the  different  states  any  way,  affect  the  validity  of  the  par- 
relating  to  the  application  for  pardon  don,  such  provisions  being  merely 
see  Mills'  Anno.  Stat.  Colo.  (1891),  i^  directory  and  not  limiting  or  imposing 
1506;  N.  Car.  Code  (1883),  §  3336,  and  any  restrictions  upon  the  authority  of 
list  of  statutes  cited  supra,  note  i,  p.  367.  the  governor  to  grant  pardons. 

3.  Giving  of  Notice.  —  See,  generally,  4.  Illinois. — Starr  &  C.  Anno.  Stat, 
list  of  statutes  cited  supra,  note  i,  p.  (1896),  c.  38,  par.  669,  as  aw^-wa?*?^  Laws 
367.  (1897).  p.  273,  g  5. 

No  notice  of  intention  to  apply  for  See  also  list  of  statutes  cited  supra, 

pardon  is  required  by  the  law  of  Cali-  note  i,  p.  367. 

fornia,    when   the   term   of   imprison-  6.  Illinois.  —  Starr  &  C.  Anno.  Stat, 

ment  is  completed.     State  v.  Foley,  15  (18 -;6),  c.  38,  par.  668. 

Nev.   64.     And  it  was   held    in    In  re  See  also  list  of  statutes  cited  supra^ 

-Moore,  4  Wyo.  98,  that  the  nonobserv-  note  i,  p.  367. 
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And  your  petitioner  further  shows  the  written  statements  herein 
of  the  judge  and  prosecuting  attorney  of  the  court  trying  the  case 
of  your  petitioner,  as  follows:  {^Here  set  out  statements^  or  give  satis- 
factory reasons  why  statements^  or  either  of  them,  do  not  accompany 
petition^. 

And  your  petitioner  further  shows  the  following  statements  herein 
of  {Here  set  out  names  of  jurymen),  jurymen  who  tried  said  cause  in 
the  criminal  court:     (^Here  set  out  statements). 

Wherefore,  your  petitioner  respectfully  prays,  the  premises  being 
considered,  that  your  Excellency  will,  in  the  exercise  of  your  great 
clemency,  grant  unto  your  petitioner  a  pardon  of  his  said  crime, 
and  a  release  from  said  imprisonment,  and  a  restoration  to  the  rights 
of  citizenship. 

John  Doe. 

2.  Pardon.i 


1.  For  statutes  see,  generally,  supra, 
note  I,  p.  367. 
Word  "  Pardon  "  Need  Not  be  Used.  — 

It  is  not  necessary  that  the  word  "  par- 
don "  or  any  equivalent  phrase  be  used 
in  order  to  constitute  a  warrant  a  par- 
don.  Lee  V.  Murphy,  22  Gratt.  (Va.)  789. 

Only  Offense  Named  is  Pardoned.  — 
Where  a  distinct  offense  is  pardoned 
and  described  in  the  instrument  of  par- 
don, no  other  offense  is  embraced. 
Hawkins  v.  State,  i  Port.  (Ala.)  475; 
State  V.  Foley,  15  Nev.  64;  State  v. 
M'Carty,  i  Bay  (S.  Car.)  334;  Ex  p. 
Weimer,  8  Biss   (U.  S.)  321. 

Misstatement  of  Date  of  Judgment.  — 
A  misstatement  of  the  date  of  the 
judgment  in  a  pardon  is  immaterial  in 
the  absence  of  fraud.  It  is  enough  that 
the  pardon  was  intended  to  cover,  and 
does  cover,  the  particular  offense. 
Hunnicutt  v.  State,  18  Tex.  App.  498. 

Bemoval  of  Disabilities.  —  "  Pardons, 
in  cases  of  murder,  arson,  burglary, 
rape,  assault  with  intent  to  commit 
rape,  perjury,  forgery,  bribery  and 
larceny  shall  not  relieve  from  civil  and 
political  disability  unless  specifically 
expressed  in  the  pardon."  Ala.  Const., 
art.  5,  ^  12. 

Attested  by  Secretary  of  State.  —  It  is 
the  duty  of  the  secretary  of  state  to  at- 
test pardons.     Ala.   Civ.    Code  (1896), 

§  1974- 

Acceptance  of  Pardon  —  Acceptance  Es- 
sential. —  Delivery  and  acceptance  of 
a  pardon  are  essential  to  render  it  ef- 
fectual. The  same  rules  which  govern 
the  delivery  and  acceptance  of  deeds 
govern  in  the  case  of  a  pardon.  De- 
livery and  acceptance  are  complete 
■when    the  grantor  has  parted  with  his 


entire  control  and  dominion  over  the 
instrument,  with  the  intention  that  it 
shall  pass  to  the  grantee,  and  the  latter 
assents  to  it  either  by  himself  or  agent. 
Exp.  Powell,  73  Ala.  517;  Rosson  v. 
State,  23  Tex.  App.  287;  U.  S.  v.  Wilson, 
7  Pet.  (U.  S.)  150. 

Precedents  of  Acceptance.  —  In  In  re 
Ross,  140  U.  S.  453,  is  set  out  the  fol- 
lowing acceptance: 

'''\,  fohn  Ross,  the  person  named  in 
the  warrant  of  conditional  pardon 
granted  to  me  by  the  President  of  the 
United  States  of  America,  dated  the 
sixth  day  of  August,  \%8o,  and  of  which 
the  foregoing  is  a  correct  copy,  do 
hereby  acknowledge  the  delivery  of 
said  original  warrant  of  conditional 
pardon  to  me,  and  do  hereby  volun- 
tarily and  without  qualification  accept 
said  conditional  pardon  with  the  condi- 
tion thereof  as  therein  stated,  to  wit, 
that  '  I,  Rutherford B.  Hayes,  President 
of  the  United  States  of  America,  etc., 
etc.,  do  hereby  pardon  the  said  John  M. 
Ross  on  the  condition  that  the  said 
John  M.  Ross  be  imprisoned  at  hard 
labor  for  the  term  of  his  natural  life  in 
the  Albany  penitentiary  in  the  State  of 
New  York.'  John  M.  Ross. 

Kanagaiva,  Yokohama,  Japan,  Feb- 
ruary 28th,  \%8i. 

Witness:  Thos.  B.  Van  Buren,  U.  S. 
Consul  General." 

In  Arthur  v.  Craig,  48  Iowa  264. 
there  was  indorsed  upon  a  conditional 
pardon  the  following  acceptance:  "  I 
accept  the  within  pardon  with  all  its 
conditions.  R.  D.  Arthur." 

And  upon  the  face  of  said  instru- 
ment the  following  appeared:  "  I  sub- 
scribe to  the  above." 
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a.  Full  and  Unconditional.' 

Form  No.  14702. 

(Precedent  in  Edwards  v.  State,  12  Ark.  122.)* 

The  State  oi  Arkansas  —  To  all  to  whom  these  presents  shall  come  — 
Greeting: 

Whereas,  At  the  late  term  of  the  circuit  court  for  the  county  of 
Poinsett  John  R.  Edwards  was  convicted  and  sentenced  to  the  peni- 
tentiary for  the  term  of  two  years  for  the  felonious  killing  of  Parker 
Furnish;  and  whereas,  it  appears  from  the  certificate  of  the  jurors 
who  sat  upon  the  trial  of  said  case,  that  their  verdict  of  guilty  was 
rendered  under  a  misconception  of  the  law,  otherwise  they  would 
have  returned  a  verdict  of  not  guilty,  or  inflicted  a  slight  punish- 
ment: 

Now,  therefore,  I,  John  Selden  Roane,  Governor  of  the  State  of 
Arkansas,  in  consideration  of  the  premises,  and  being  petitioned 
thereto  by  many  of  the  good  citizens  of  said  county,  and  by  virtue  of 
the  authority  in  me  vested  by  the  constitution  of  said  State,  do 
hereby  pardon  the  said  Edwards,  and  fully  acquit  and  release  him 
from  all  the  pains  and  penalties  of  said  conviction.  The  sheriff  of 
Poinsett  county,  or  whosoever  may  have  the  custody  of  the  said 
Edivards,  is  hereby  commanded,  without  excuse  or  delay,  forthwith 
to  discharge  him  from  all  further  confinement. 

In  testimony  whereof,  I  have  hereunto  set  my  hand,  and  caused 
the  seal  of  said  State  to  be  affixed  at  Little  Rock,  on  the  ISth  day  of 
May,  A.  D.  \%50. 

(seal)  John  Selden  Roane. 

By  the  Governor: 

D.  B.  Greer,  Secretary  of  State. 

See  also  another  precedent  in  Lee  v.  State,  65  Ark.   475;  Ex  p.    Purcell,  6r 

Murphy,  22  Gratt.  (Va.)  789.  Ark.  17;  Blanc  v.  Rodgers,  49  Cal.  15; 

Pardon  by  Act  of  Legislatore. —  For  a  People  v.  Bowers,  43  Cal.  439;  Libby  v. 

certified  copy  of  an  act  by  the  legisla-  Nicola,  2i  Ohio  St.  414;  Rivers  z/.  State, 

ture,  vacating  and  annulling  a  fine  and  10  Tex.  App.    177;   U.  S.   v.    Bassett,  5 

imprisonment,  see  People  v.  Stewart,  i  Utah  131;  Boyd  v.  U.  S.,  142  U.  S.  450; 

Idaho  546.  U.  S.  V.  Wilson,  7  Pet.  (U.  S.)  150. 

1.  Bestoration  of  Citizenship. —  In  Redd  2,  The  legal  effect  of  the  pardon  in 

V.  State,  65  Ark.    475,  a  full  and   free  this  case  was  held   not   to  discharge  a 

pardon    concluded    as    follows:  "This  judgment  for  costs.     "Costs  are  neither 

pardon    being    for    the  purpose  of  re-  '  fines '  nor  '  forfeitures,'  nor  are  they 

storing  said  Robinson   to  citizenship."  imposed  by  way  of  punishment,  or  as 

This  was  held  to  be  superfluous.  amercement   at  common  law,    but  by 

Semission  of  Fines.  —  A  pardon  in  gen-  way  of   sequence   to  every  judgment, 

eral  terms  of  the  "crimes  whereof  he  whether  in  a  civil  or  criminal  case,  as 

is  convicted  "  includes  fines.     Com.  j/.  a  matter  of  common  justice  to  the  party 

Shisler,  2  Phila.  (Pa.)  256.  14  Leg.  Int.  complainant,  witnesses  and  officers  of 

(Pa.)  92;  Cope  z/.  Com.,  28  Pa.  St.  297.  court,    although    the    judgment   is    in 

But  the  grantee  is  not  discharged  from  favor  of  the  complainant  alone.     Costs 

the  costs.     Holliday  v.  People,  10  111.  then   partaking,    in   no  respect,  of  the 

214;  Estep  z/.  Lacy,  35  Iowa  419;  Exp.  nature,  either  of  punishmentorof  guilt, 

Gregory,  56  Miss.  164.  are  without  the  sphere  of  the  legitimate 

Precedents.  —  For    other    precedents  legal  operation   of  a  pardon,  however 

see   the  following  cases,  to  wit:   Bald-  general  in  its  terms." 

win  V.   Scoggin,  15  Ark.  427;  Redd  v.  See,  generally,  supra,  note  i,  p.  370. 
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b.  With  Conditions.' 

Form  No.  14703. 

(Precedent  in  Flavell's  Case,  8  W.  &  S.  (Pa.)  igy.)' 

Pennsylvania,  ss. 
In   the   name    and   by   the   authority   of   the    Commonwealth   of 
Pennsylvania  — 

David  R.  Potter.  David  R.  Potter,  Governor  of  the  said  Com- 

(seal)  ~  monwealth  — 


1.  For  statutes  concerning  conditional 
pardons  see  Va.  Code  (Supp.  189S),  c. 
205,  as  amended  Acts  (1900),  c.  244,  and 
list  of  statutes  cited  jw/nz,  note  i,  p.  367. 

See,  generally,  supra,  note  i,  p.  370. 

That  Conditions  may  be  Annexed.  —  See, 
to  the  effect  that  the  executive  may 
annex  to  a  pardon  any  condition  prece- 
dent or  subsequent,  provided  it  be 
not  illegal,  immoral,  or  impossible  to 
be  performed,  State  v.  Mateer,  105 
Iowa  66;  State  v.  Turney,  77  Iowa  269; 
Arthur  v.  Craig,  48  Iowa  264;  Flavell's 
Case,  8  W.  &  S.  (Pa.)  197. 

Sufficient  Conditions.  —  In  Arthur  v. 
Craig,  48  Iowa  264,  the  conditions  of 
the  pardon  were  as  follows:  "This  par- 
don is  granted  upon  the  following  con- 
ditions, and  acceptance  and  release 
under  this  instrument  shall  be  an 
acceptance  of  each  and  all  of  such  con- 
ditions, viz:  First,  said  R.  D.  Arthur 
shall,  during  the  remainder  of  the 
term  of  his  sentence,  refrain  from  the 
use  of  intoxicating  liquors  as  a  bever- 
age; second,  he  shall,  during  that  time, 
use  all  proper  exertion  for  the  support 
of  his  mother  and  sister;  third,  he  shall 
not,  during  said  time,  be  convicted  of 
any  offense  against  any  of  the  criminal 
laws  of  the  State.  Should  said  Arthur 
violate  either  of  these  conditions  he 
shall  be  liable  to  summary  arrest  upon 
the  warrant  of  the  Governor  of  the 
State  for  the  time  being,  whose  judg- 
ment shall  be  conclusive  as  to  the 
sufficiency  of  the  proof  of  the  violation 
of  the  first  and  second  conditions,  and 
to  be  confined  in  the  penitentiary  of 
the  State  for  the  remainder  of  the  term 
of  his  sentence,  and  this  instrument  to 
be  summarily  revoked." 

See  further  the  following  conditions, 
which  were  held  sufficient,  to  wit:  "  On 
condition  that  he  do  absolutely  abstain 
from  visiting  places  where  intoxicating 
liquors  are  sold,  from  using  intoxicat- 
ing liquors  as  a  beverage,  and  from 
associating  with  bad  characters  having 
a  criminal  reputation."  People  v. 
Moore,  62  Mich.  496.    That  the  prisoner 


"  take  up  his  residence  out  of  the  state, 
and  maintain  the  same  outside  of  the 
state  during  the  balance  of  his  life." 
State  V.  Wolfer,  53  Minn.  135.  "  That 
the  said  Burns  shall  totally  abstain 
from  the  use  of  intoxicating  liquors  for 
five  years  from  the  date  hereof,  and  if 
he  violate  such  condition  he  shall  be 
compelled  to  serve  in  the  state  prison 
at  said  Auburtt,  the  portion  of  said 
term  now  remaining  unserved,  without 
commutation  for  good  behavior."  Peo- 
ple V.  Burns,  77  Hun  (N.  Y.)  92. 
"That  he  (plaintiff)  shall  abstain  from 
the  use  of  intoxicating  liquors  as  a 
beverage."  Huff  v.  Dyer,  4  Ohio  Cir. 
Ct.  595,  6  Ohio  Cir.  Dec.  727.  "Upon 
condition  that  he  shall  leave  the  state 
within  forty-eight  hours  never  to  re- 
turn." State  V.  Barnes,  32  S.  Car.  14. 
"  Do  hereby  pardon  the  said  John 
Spellings  of  the  said  offense  so  far  as 
relates  to  the  fine  and  term  of  imprison- 
ment yet  unexpired,  but  in  no  [other] 
way  interfering  with  the  judgment  and 
sentence  of  said  court,  and  do  authorize 
and  direct  that  said  John  Spellings  be 
forthwith  liberated  and  put  at  large." 
This  pardon  was  held  not  to  extend  to 
costs,  and  did  not  prevent  the  person 
pardoned  from  being  remanded  to  jail 
until  he  should  in  some  manner  dis- 
charge his  costs.  Spellings  v.  State,  99 
Tenn.  201.  And  in  Ex  p.  Hawkins,  61 
Ark.  321,  a  condition  as  follows:  "  That 
the  said  Hawkins  shall  immediately 
depart  from  and  remain  without  the 
borders  of  the  state  of  Arkansas,  said 
pardon  to  be  void  if  said  Hawkins  is 
found  within  the  borders  of  the  state 
after  the  12th  day  oijune,  i?>Si,"  was 
held  good,  notwithstanding  a  constitu- 
tional provision  which  provides  that 
under  no  circumstances  shall  any  per- 
son be  exiled  from  the  state. 

Precedents. —  For  other  forms  see  the 
following  cases,  to  wit:  State  v.  Kirsch- 
ner,  23  Mo.  App.  349;  State  v.  Mcln- 
tire,  I  Jones  L.  (46  N.  Car.)  i;  Illinois 
Cent.  R.  Co.  v.  Bosworth,  133  U.  S.  92. 

2.  It  was  held  in  this  case  "that  the 
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To  all  to  whom  these  presents  shall  come,  sends  greeting:  — 

Whereas  at  a  Court  of  Oyer  and  Terminer.,  held  in  and  for  the  city 
and  county  of  Philadelphia  at  September  Sessions  i8^,  a  certain 
Wesley  Flavell  yfa.s  indicted  and  convicted  of  murder  in  the.  second 
degree,  and  was  thereupon  on  the  28th  day  of  December,  i8^4.  sen- 
tenced by  the  said  court  to  pay  a  fine  of  %1  to  the  Commonwealth, 
undergo  an  imprisonment  in  separate  or  solitary  confinement  at 
labor  in  the  State  Penitentiary  for  the  Eastern  District  of  Penn- 
sylvania for  the  term  of  12  years,  and  be  fed,  clothed,  and  in  all 
respects  treated  as  the  law  directs;  that  he  pay  the  costs  of  prosecu- 
tion, stand  committed,  etc. 

And  whereas  it  is  made  manifest  to  me  that  the  said  Wesley  Flavell 
was  deprived  of  his  reason  at  the  time,  and  wholly  unconscious  of 
having  committed  the  act,  and  his  friends  offering  to  take  him  home 
to  Ireland  immediately,  there  to  remain  until  his  reason  shall  have 
been  fully  restored. 

I  do  therefore  in  consideration  of  the  premises,  hereby  pardon  the 
said  Wesley  Flavell,  on  the  express  condition  that  he  be  taken  direct 
from  the  penitentiary  on  board  the  vessel  which  is  to  convey  him  out 
of  the  country,  there  to  remain  until  the  vessel  put  to  sea,  and  he  is 
hereby  fully  pardoned  accordingly. 

Given  under  my  hand  and  the  great  seal  of  the  State  at  Harris- 
burgh,  this  20th  day  oi  January,  i8^,  and  of  the  Commonwealth  the 

edth. 

By  the  Governor,  Thomas  L.  Wilson, 

Deputy  Secretary  of  the  Commonwealth. 

e.  Commutation  of  Sentence.' 

Form  No.  14704. 

(Precedent  in  In  re  Ross,  140  U.  S.  454.) 

Rutherford  B.  Hayes,  President  of  the  United  States  of  America,  to 
all  to  whom  these  presents  shall  come.  Greeting: 
Whereas,  JohnM.  Ross,  an  American  seaman  on  board  of  the  Ameri- 
can ship  ^^ Bullion,"  was,  on  \.\i&20th  day  oi  May,  188O,  convicted  of  the 

governor  may  annex  to  a  pardon  any  1.  For  statutes  relating  to  commuta- 

condition  whether  precedent  or  subse-  tion  of  sentence  see  the  list  cited  supra, 

quent  not  forbidden  by  law,  and  it  lies  note  i,  p.  367. 

upon  the  grantee  to  perform  the  condi-  "Commutation  is  simply  a  substitu- 
tion. If  he  does  not.  in  case  of  a  con-  tion  of  a  less  for  a  greater  penalty  or 
dition  precedent,  the  pardon  does  not  punishment.  If  followed  by  the  ac- 
take  effect;  in  case  of  a  condition  sub-  ceptance  of  the  convict,  it  practically 
sequent,  such  as  this  before  us,  the  amounts  to  the  same  thing  as  a  condi- 
pardon  becomes  null;  and  if  the  condi-  tional  pardon."  Lee  v.  .Murphy,  22 
tion  is  not  performed,  the  original  sen-  Gratt.  (Va.)  789;  State  v.  State  Board  of 
tence  remains  in  full  vigor,  and  may  Corrections,  16  Utah  478. 
be  carried  into  effect.  The  propriety  Precedents.  —  In  In  rt'  Hall,  34  Neb. 
or  wisdom  of  granting  such  pardons,  or  206,  is  set  out  the  following  order  of 
of  the  terms  and  conditions  annexed,  commutation  of  sentence,  to  wit: 
must  rest  with  the  executive,  to  "  Whereas  Harry  tV.  Hall  was  by 
whom  the  constitution  entrusts  this  the  Cheyntu  county  district  court  con- 
authority."  victed  of  the  crime  of  murder  in  the 
See,  generally,  supra,  note  i,  p.  372.  .f^^^W degree,  and  was  sentenced  to  the 
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crime  of  murder  committed  on  board  the  said  ship  ^^ Bullion,"  then 
in  the  harbor  of  Yokohama,  Japan,  before  Thomas  B.  Van  Buren, 
Esquire,  consul  general,  of  the  United  States,  at  Kanagawa,  Japan, 
holding  court  at  that  place,  and  was  by  said  consul  general  on  such 
conviction  aforesaid,  in  pursuance  and  by  authority  of  the  statutes  of 
the  United  States  to  that  end  made  and  provided,  sentenced  to  be 
hanged,  "at  such  time  and  place  as  the  United  States  minister  in 
Japan  may  direct,  according  to  law;" 

And  whereas  Mr.  Bingham,  the  United  States  minister  aforesaid, 
on  the  22d  of  May  following,  approved  the  proceedings,  verdict  and 
sentence; 

And  whereas  the  said  minister  has  postponed  the  execution  of  sen- 
tence, believing  the  ends  of  justice  demand  it,  and  has  submitted  the 
record  of  the  case  to  the  Department  of  State  for  the  President's 
consideration  and  for  commutation  of  sentence  or  pardon,  if  deemed 
advisable; 

And  whereas  the  President,  upon  a  careful  consideration  of  the 
facts  and  circumstances  of  the  case  as  they  were  presented  in  the 
record  of  the  proceedings  and  by  a  report  from  the  Secretary  of  State, 
has  arrived  at  the  conclusion  that  the  ends  of  justice  will  be  fulfilled 
"by  the  infliction  of  a  less  severe  punishment  than  that  of  death: 

Now,  therefore,  be  it  known  that  I,  Rutherford  B.  Hayes,  Presi- 
dent of  the  United  States  of  America,  in  consideration  of  the  prem- 
ises, divers  other  good  and  sufficient  reasons  also  me  thereunto 
moving,  do  hereby  pardon  the  said  John  M.  Ross  on  condition  that 
the  said  John  M.  Ross  be  imprisoned  at  hard  labor  for  the  term  of 
his  natural  life  in  the  Albany  penitentiary,  in  the  State  of  New  York. 

This  order  will  be  carried  into  effect  under  the  direction  of  the 
Secretary  of  State. 

In  testimony  whereof  I  have  hereunto  signed  my  name  and  caused 
the  seal  of  the  United  States  to  be  affixed. 

Done  at  the  city  of  Washington  this  sixth  day  of  August,  a.  d.  x^80, 
-and  of  the  Independence  of  the  United  States  the  one  hundred  and 
fifth. 

(seal)  R.  B.  Hayes. 

By  the  President: 

Wm.  M.  Evarts,  Secretary  of  State. 

penitentiary  for  the  term  of  life,  and         In  witness  whereof,  I  have  hereunto 

was  received  at  the  said  penitentiary  on  set  my  hand  and  affixed  the  great  seal 

the  ^th  day  of  April,  \%82\  Now,  there-  of  the  state  of  Nebraska.     Done  at  Lin- 

fore,   under  and  by  virtue  of   the  au-  coin  this  second  day  oifanuary,  year  of 

thority  in   me  vested  by  law,   I,  fokn  our  Lord  one  thousand  eight  hundred 

M.    Thayer,   governor  of  the   state   of  and  ninety-one,  the  twenty-third  year  of 

Nebraska,  for  good  and  sufficient  rea-  the  state,  and  of  the  independence  of 

sons  unto  me  apparent,  and  which  are  the  United  States  the  one  hundred  and 

satisfactory,   do  hereby    commute    the  fifteenth.  fohn  M.  Thayer." 

sentence  of  the  said    Harry    IV.   Hall        It  was  held  that    this    commutation 

from  life  to ««'«(»  years  of  actual  time  in  was    to    be    construed    to    mean    nine 

said   penitentiary,  and    when  he  shall  years  exclusive  of  any  reduction  on  ac- 

have  served  nine  years'  actual  time  in  count  of  good  time  as  provided  by  the 

said  penitentiary  he  shall  be  discharged  law  known  as  "  the  good  time  act." 
with  all  his  former  rights  of  citizenship        See  another  precedent  in  Lee  v.  Mur- 

restored.  phy,  22  Gratt.  (Va.)  789. 
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III.  REPRIEVE.! 

Form  No.  14705. 
(Precedent  in  Sterling  v.  Drake,  29  Ohio  St.  458.)^ 

The  State  of  Ohio,  Executive  Department, 
Columbus,  March  26,  iS77. 
To  the  Sheriff  of  Mahoning  County,  greeting: 

Whereas,  Charles  M.  Sterling  v^di's,  at  the  September  term,  a.  d.  i876, 
of  the  Court  of  Common  Fleas  of  Mahoning  county,  Ohio,  convicted  of 
murder  in  t\\Q  first  degree,  and  was,  on  the  5th  day  of  December,  a.  d. 
1^76,  sentenced  to  be  hanged  on  the  28th  day  of  March,  a.  d.  i877; 
and  whereas,  good  and  sufficient  reasons  have  become  known  to  me 
why  the  execution  of  said  sentence  should  be  respited  for  a  time: 
Now,  therefore,  I,  Thomas  L.  Young,  governor  of  the  state  of  Ohio,  by 
virtue  of  the  power  and  authority,  vested  in  me  by  the  constitution 
and  laws  of  said  state,  do  hereby  reprieve  the  said  Charles  M.  Sterling 
until  the  21st  day  of  April,  a.  d.  i877,  and  I  do  hereby  command  you, 
the  sheriff  of  said  Mahonittg  county,  that  you  delay  the  execution  of 
said  sentence  against  the  said  Charles  M.  Sterling,  until  Saturday,  the 
21st  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy-seven. 

You  are  further  commanded  that,  on  sai^  day  last  named,  to  wit, 
the  21st  day  of  April,  a.  d.  i877,  between  the  hours  of  10  a.  m.  and 
8  p.  M.,  you  proceed  to  carry  into  execution  the  sentence  of  said 
court  0/  common  pleas  against  said  Charles  M.  Sterling. 

In  witness  whereof,  [I  have  set  my  hand  and  caused  the  great 
seal  of  the  state  of  Ohio  to  be  aflfixed,  at  Columbus,  this  tiventy-sixth 
day  of  March,  in  the  year  of  our  Lord  eighteen  hundred  and  seventy- 
seven,  and  in  the  one  hundred  and  first  year  of  the  independence  of 
the  United  States  of  America. 

(seal)  Thomas  L.  Young. 

By  the  Governor, 

John  Hancock,  Secretary  of  State.]  ^ 

IV.  WARRANT  OR  ORDER  REMANDING  PRISONER  PARDONED.* 

1.  For  statutes   relating  to    reprieves     the  sentence  of  death  after  the  day  fixed 
see  list  cited  supra,  note  i,  p.  367.  by  the  court  for  the  execution  of  sen- 
Definition. —  "The   term    'reprieve'     tence    had   passed.     Both    points  were 

as  used  both  in  the  constitution  and  in  decided  in  the  affirmative, 
the  statute  is  merely  the  postponement         3.  The  matter  supplied  within  [  ]  will 

of  a  sentence   for  a  time      It  does  not  not  be  found  in  the  reported  case, 
and  cannot  defeat  the  ultimate  execu-        4.  In  State  v.  Wolfer,  53  Minn.  135, 

tion  of  the  judgment    of   the  court;  it  the  court  said:  "Asa  pardon  is  wholly 

merely  delays  it.  '     Clifford  v.    Heller,  a   matter  of   mercy,    we   are    not   pre- 

(N.  J.  1899)42  Atl.  Rep.  155.  pared  to  hold  that  the  legislature  may 

Precedent.  —  For   another    form    see  not  provide   that  in   case  of  a  condi- 

State  V.  Gardiner,  Wright  (Ohio)  392.  tional  pardon  the  governor  may,  even 

2.  The  points  made  in  this  case  were,  without  giving  the  person  an  opportu- 
first,  that  the  governor  had  no  power  to  nity  to  be  heard,  determine  whether 
reprieve  Sterling  without  his  assent  the  condition  has  been  violated,  and, 
thereto;  second,  that  the  governor  had  if  he  determines  that  it  has,  remand 
no  authority  to  order  the  execution  of  him  to  the  state  prison;  and  it  may  be 
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Form  No.  14706. 

(Precedent  in  Kennedy's  Case,  135  Mass.  49.)' 

Commonwealth  of  Massachusetts. 

Council  Chamber,  Boston,  March  2,  iS83. 

Whereas  notice  has  been  received  by  the  Governor  and  Council 
that  Samuel  Kennedy,  a  convict  in  the  state  prison,  who  was  granted 
a  conditional  pardon  on  the  eighteenth  day  oi  July,  a.  d.  i877,  has 
violated  the  condition  of  his  pardon;  and  whereas,  upon  examination 
of  the  case  by  the  Governor  and  Council,  it  appears  by  evidence 
that  the  conditions  of  said  pardon  have  been  violated  by  said  Samuel 
Kennedy:  it  is  hereby  ordered,  that  the  Governor  do  remand  said 
convict  to  be  confined  in  said  state  prison,  at  hard  labor,  during  the 
unexpired  term  of  his  sentence. 

Adopted.     Henry  B.  Feirce,  Secretary. 

The  Commonwealth  of  Massachusetts.  To  all  persons  to  whom 
these  presents  shall  come,  greeting.  Whereas,  on  the  eighteenth  day 
ai  July,  A.  D.  i877,  a  pardon  or  remission  of  punishment  was  granted 
to  Samuel  Kennedy,  who  had  been  sentenced  to  be  confined  in  the 
state  prison  for  the  term  of  his  natural  life,  and  said  pardon  or 
remission  of  punishment  was  granted,  on  condition  that,  if  before 
the  expiration  of  said  sentence  he  be  convicted  of  any  crime  punish- 
able by  imprisonment,  he  shall  serve  the  remainder  thereof;  and 
whereas  it  appears  by  evidence  that  the  said  Samuel  Kemiedy  has 
violated  the  condition  of  his  pardon  or  remission  of  punishment:  we 
do  hereby  order  that  the  said  Samuel  Kennedy  be  remanded  to  said 
state  prison,  and  there  be  confined  for  the  unexpired  term  of  his 
sentence  herein  first  referred  to,  under  and  according  to  the  said 
sentence:  of  which  all  our  judges,  justices,  magistrates  and  officers 
of  every  denomination,  especially  the  warden  of  said  state  prison, 
are  to  take  notice. 

Witness,  his  Excellency  Benjamin  F.  Butler,  our  Governor,  with 

that,  even  in  the  absence  of  any  stat-  dition  of  his  pardon,  a  warrant  is  is- 

ute,  the  governor  would  have  the  right  sued,  upon  which  he  is  arrested,  and 

to  insert  such  a  provision  or  condition  committed    to    jail    until    he    can    be 

in  the  pardon  itself,  for  it  might  well  brought  before  the  court  for  a  hearing; 

be  argued  that  the  statute  in  the  one  that  thereupon  an  order,  rule,  or  some 

case,  and  the  express  provision  of  the  such    process,    (the    precise     form    of 

instrument  itself  in  the  other,  consti-  which  is  not  very  material,)  issued  by 

tuled  a  condition  to  which  the  prisoner  the  court  in    which  he  was  convicted, 

voluntarily   subjected    himself   by   the  \ox   some    superior    court   of   criminal 

acceptance   of   the    pardon.      But    the  jurisdiction,)  he  is  brought  before  the 

pardon  in  this  case  contained  no  such  court    to    show    cause    why    execution 

condition,  and   our  statute  is  entirely  should  not  be  awarded  against  him  on 

silent   as    to    the    mode   of   procedure,  his  original  sentence." 

The  procedure  therefore,  in  such  cases,  1.  Massachusetts.  —  Pub.  Stat.  (1882), 

is  governed   by  the  rules  of  the  com-  c.  218,  §§  13,  14. 

mon    law.     We  have   carefully  exam-  See  also  list  of  statutes  cited  supra, 

ined  all  the   cases  within    our   reach,  note  i,  p.  367. 

both  English  and  American,  and  find  The  above  statute,  upon  which  the 

that,  except  where  otherwise  provided  warrant  in   this   case   was    based,   was 

by  statute,    as    in    Massachusetts,   the  held  constitutional,   and    the  proceed- 

uniform  practice  from  the  earliest  date  ings  were  held  not  irregular  because 

has    been    that,    upon    complaint   that  there  had   been   no  notice  to  the  con- 

the  person  has  not  performed  the  con-  vict,  or  order  for  him  to  appear. 
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the  advice  of  our  Council,  and  our  seal  hereunto  affixed,  at  Boston, 
this  second  day  of  March,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-three,  and  of  the  independence  of  the  United 
States  of  America  the  one  hundred  and  seventh. 

By  his  Excellency  the  Governor,  with  the  advice  of  the  Council. 

(seal)  Henry  B.  Peirce,  Secretary  of  the  Commonwealth. 

V.  PLEA  OF  PARDON.i 

Form  No.  14707. 

(Precedent  in  Bennett  v.  State,  8  Humph.  (Tenn.)  125.)* 
[The  State  of  Tennessee 
against 

Harrison  Bennett?^ 

This  day  came  the  defendant  by  his  attorneys,  and  for  a  further 
plea  in  this  cause  as  to  carrying  into  effect  the  judgment  and  sen- 
tence of  this  court,  so  far  as  the  same  relates  to  the  confinement  of 
the  body  of  defendant  in  the  jail  and  penitentiary  of  this  state,  it 
ought  not  to  be  executed  and  put  in  force  against  him,  because  he 
says  that  since  the   rendition  of   the  said  judgment  and  sentence 

in  said  court  at,  to  wit,  in  the  county  aforesaid,  on  the day 

oi  December,  i8^7,  he  was  by  his  excellency  N.  S.  Brown,  Governor  of 
the  State  of  Tennessee,  fully  pardoned  and  released  of  the  said  judg- 
ment so  far  as  the  same  relates  to  the  imprisonment  aforesaid,  which 
said  pardon  is  in  due  form  and  attested  and  now  here  to  the  court 
shown;  which  he  is  ready  to  verify,  wherefore  he  prays  judg- 
ment, etc. 

Stokes  (St*  Brien,  Attorneys. 

VI.  REPLICATION  ALLEGING  THAT  PARDON  WAS  SECURED 
THROUGH  FRAUD. 

Form  No.  14708. 
(Precedent  in  Com.  v.  Ahl,  43  Pa.  St.  56.)* 

1.  Necessity  of  Plea.  —  The  pardon  to  be  issued  on  the  z^th  day  of  Feb- 
must  be  brought  judicially  before  the  ruary,  iS66,  full  amnesty  and  pardon 
court  by  plea,  motion  or  otherwise,  was  granted  to  this  defendant  for  said 
Territory  v.  Richardson,  (Okla.  1900)  offense  so  charged  in  said  indictment, 
60  Pac.  Rep.  244;  U.  S.  v,  Wilson,  7  and  he  is  not  now  liable  to  be  prose- 
Pet.  (U.  S.)  150.  cuted    for   said   offense   as  charged  in 

Precedent.^ — In  Michael  v.  State,  40  said  indictment;  and   this  he  is  ready 

Ala.  361,  the  following  precedent  is  set  to  verify.     Wherefore  he  prays  judg- 

out,  to  wit:  ment." 

"And  the  said  defendant,  in  his  own  See    other    precedents    in    State    v. 

proper   person,    protesting   that   he  is  Nichols,   26  Ark.  74;  Com.  v.  Ahl,  43 

not    guilty   in    manner    and    form   as  Pa.  St.  53. 

charged  in  said  indictment,  says  that  2.  There  was  a  judgment  for  the  de- 

the  said  offense,  so  charged  in  said  in-  fendant  in  this  case,  which  is  set  out 

dictment,  is   charged  as    having    been  in/ra.  Form  No.  14709. 

committed    between   the   /^M   day   of  3.  The  matter   enclosed   by   [  ]  will 

April,   iS6/,  and  the  2ot/t  day  oi  July,  not  be  found  in  the  reported  case. 

iSdj;  and  that  by  the  proclamation  of  4.  No  objection  was  made  to  the  form 

the   governor  of  Alabama,  purporting  of  this  replication. 
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\{^Title  of  court  and  cause  as  in  Form  No.  121 80 ^\- 
The  defendant  having  produced  in  court  as  a  bar  to  the  sentence 
in  the  above-stated  case,  a  certain  paper  writing  which  he  alleges  to 
be  a  pardon  granted  to  him  by  the  governor  of  the  said  Common- 
wealth in  the  above-stated  case,  the  said  Commonwealth  by  the  dis- 
trict attorney  appears  and  denies  the  validity  of  the  said  alleged 
pardon,  for  that  the  said  paper  was  obtained  improperly,  unduly,  and 
by  deceptive,  false,  and  fraudulent  representations,  and  asks  this 
court  to  direct  an  inquiry  into  the  facts  of  the  case  in  such  form  as 
the  court  may  think  proper,  either  by  an  issue  or  in  a  more  summary 
way  upon  notice  and  depositions;  and  the  court  is  further  asked  to 
detain  the  defendant  in  the  meantime  upon  recognizance  with  surety 
to  appear  and  abide  the  sentence  of  the  court. 

W.  C.  Chapman,  District  Attorney. 

VII.  JUDGMENT. 

Form  No.  14709. 
(Precedent  in  Bennett  v.  State,  8  Humph.  (Tenn.)  126.)* 

[  The  State  of  Tennessee 
against 

Harrison  Bennett.^ 

And  now  came  the  said  Harrison  Bennett.,  and  the  attorney  gen- 
eral for  tTie  state,  and  the  counsel  for  said  Bennett  filed  a  plea  of 
executive  pardon  since  the  affirmance  of  the  judgment  by  this  court, 
and  which  said  plea  verified  by  the  said  executive  pardon,  now  here 
produced,  being  seen  and  fully  understood,  and  the  court  being 
satisfied  of  the  truth  thereof,  order  and  direct  that  the  same  be  sus- 
tained. It  is,  therefore,  considered  by  the  court,  that  the  said  Har- 
rison Bennett  be  discharged  from  the  judgment  of  the  court  heretofore 
rendered,  so  far  as  his  confinement  in  the  jail  and  penitentiary  house 
for  three  years  is  ordered,  upon  condition,  that  he  pay,  or  secure  to 
be  paid,  the  costs  of  this  prosecution. 

1.  The  matter  enclosed  by  and  to  be        2.  The  plea  of  pardon  in  this  case  is 
supplied  within  [  ]  will  not  be  found  in     set  out  supra.  Form  No.  14707. 
ahe  reported  case. 
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PARENT  AND  CHILD. 

By  Harold  N.  Eldridge. 

I.  CIVIL  ACTION,  380. 

1.  By  Parent  Against  Third  Person^  380. 

a.  Complaint,  Declaration  or  Petition,  380. 

(i)  For  Harboring  and  Secreting  Child,  381. 

(2)  For  Injuries  to  Child  Employed  by  Defendant,  383. 

{a)  In  Dangerous  Place  or  Work,  383. 
ijt)   Due  to  Cruel  Treatment,  383. 

(3)  For  Services  Rendered  by  Child,  385. 

(a)  Suit  by  Father,  385. 
\F)   Suit  by  Mother,  385. 

b.  Return,  in  Habeas  Corpus  Proceedifigs,  that  Child  was  in 

Custody  of  Third  Person  by  Agreement,  386. 

2.  By  Grandparent  Against  Third  Person  for  Forcibly  Taking  Pos- 

session of  and  Concealing  Children,  388. 

3.  By  Third  Person  Against  Parent,  389. 

a.  Declaration  for  Support  of  Child,  389. 

b.  Demurrer  that  Support  was  Gratuitous,  389. 

c.  Affidavit  of  Defense  that  Support  was  Gratuitous,  390. 

HI.  Criminal  prosecution,  391. 

1.   Against  Third  Person,  ^gi. 

a.  For  Abduction  of  Child  from  Parent,  391. 

(i)  For  Purpose  of  Marriage,  391. 
(2)  For  Purpose  of  Prostitution,  391. 

b.  For  Inducing  Child  to  Leave  Parent's  Service,  392. 
».  Against  Father  for  Neglect  to  Support  Child,  392. 

8.  Against  Child  for  Stubbornly  Refusing  to  Submit  to  Lawful 
Authority,  392. 

CROSS-REFERENCES. 

For  Forms  in  Prosecutions  for  Abandonment  of  Children,  see  the  title 
ABANDONMENT  OF  CHILDREN,  vol.  i,  p.  i. 

For  Forms  in  Prosecutions  for  the  Abduction  of  Girls,  see  the  title 
ABDUCTION  OF  WOMEN,  vol.  i,  p.  93. 

For  Forms  relating  to  the  Adoption  of  Children,  see  the  title  ADOP- 
TION OF  CHILDREN,  vol.  i,  p.  482. 

For  Forms  relating  to  Apprentices,  see  the  title  APPRENTICES,  vol. 
2,  p.  I. 

For  Forms  relating  to  Bastardy,  see  the  title  BASTARDY,  vol.  3,  p. 

For  Forms  in  Prosecutions  for  the  Concealment  of  Birth  or  Death  of 
Child,  see  the  title  CONCEALMENT  OF  BIRTH  OR 
DEA  TH,  vol.  5,  p.  30. 

379  Volume  13. 


14710.  PARENT  AND  CHIL D.  14710. 

For  Forms  in  Prosecutions  for  Cruelty,  Negligence  and  Illegal  Employ- 
ment of  Children,  seethe  title  CRUELTY  TO  CHILDREN, 
vol.  5,  p.  1009. 

For  Fortn  of  Petition  by  Parent  for  Death  of  Child  Due  to  Wrongful 
and  Negligent  Act  of  Defendant,  see  the  title  DEATH  BY 
WRONGFUL  ACT,  vol.  6,  Form  No.  6843. 

For  Forms  relating  to  the  Disposition  of  Children  in  Divorce  Proceedings, 
see,  generally,  the  title  DIVORCE  AND  SEPARATION, 
vol.  7,  p.  I. 

For  Forms  relating  to  Guardian  and  Ward,  see  the  title  GUARDIAN 
AND  WARD,  vol.  9,  p.  i. 

For  Forms  in  Proceedings  to  Get  Possession  of  Children  Under  Illegal 
Restraint,  see  the  title  HABEAS  CORPUS,  vol.  9,  p.  143. 

For  Forms  in  Prosecutions  for  Incest  Bettveen  Parent  atid  Child,  see 
the  title  INCEST,  vol.  9,  p.  567. 

For  Forms  in  Proceedings  to  Secure  the  Commitment  of  Children  to 
Industrial  and  Reform  Schools,  see  the  title  JUVENILE  OF- 
FENDERS, vol.  10,  p.  1 106. 

For  Forms  in  Prosecutions  for  Child-stealing,  see  the  title  KIDNAP- 
PING, vol.  10,  p.  1 122. 

For  Forms  in  Legitimacy  Proceedings,  see  the  title  LEGITIMACY, 
vol.  II,  p.  329. 

For  Form  of  Complaint  by  Parent  Against  a  Third  Person  for  Injuries 
Caused  to  a  Child  Through  Negligence,  see  the  title  NEGLI- 
GENCE, ante,  Form  No.  14350. 

See  also  the  titles  SEDUCTION;  SCHOOLS;  and  the  GENERAL 
INDEX  to  this  work. 

I.  CIVIL  ACTION. 

1.  By  Parent  Ag-ainst  Third  Person, 
a.  Complaint,  Declaration  or  Petition.' 

1.  Requisites  of  Complaint,  etc. —  Gen-  Minnesota. — Stat.  (1894),  ^  5164;  La- 

erally.—  For  the  formal  parts  of  a  com-  throp  v.  Schutte,  61  Minn.  ig6;  Buech- 

plaint,    declaration    or    petition    in    a  ner  v.   Columbia    Shoe   Co.,  60  Minn, 

particular  jurisdiction  consult  the  titles  477. 

Complaints,  vol.  4,  p.  X019;  Declara-  Texas. —  Rev.  Stat.  (1895),  art.  2910. 

TIONS,  vol.  6,  p.  244.  Washington.  —  Ballinger's     Anno. 

Suit  by  Father.  — For  torts  to  minor  Codes  &  Stat.  (1897),  §  4829. 
children  there  are  two  actions,  one  by  This  is  but  declaratory  of  the  com- 
the  father  for  his  personal  losses  in  the  mon  law,  however,  and  a  declaration 
way  of  service,  expenses,  etc.,  the  sets  forth  no  cause  of  action  which 
other  by  the  children  severally,  alone,  does  not  allege  that,  by  reason  of  the 
for  injury  to  their  persons.  Rogers  v.  tort  of  the  defendant,  plaintiff  lost  the 
Smith,  17  Ind.  323.  And  in  some  states  services  of  the  child.  It  is  fatally  de- 
an action  by  a  father  in  his  own  name  fective  and  therefore  not  amendable, 
for  an  injury  to  his  minor  child  is  ex-  Bell  v.  Central  R.  Co.,  73  Ga.  520. 
presslv  authorized  by  statute.  Suit    by    Mother.  —  The     following 

Alabama. — Civ.  Code  (i8g6),  §  25.  statutes  allow  suits  to  be   brought  by 

Arkansas. — Sand.  &  H.   Dig.  (1894),  the  mother  upon  the  happening  of  cer- 

§  6351.  tain  contingencies,  such,  for  example, 

Georgia.  — 2  Code  (1895),  §  38 16.  as  the  death  of  the  father,  to  wit: 
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Alabama.  —Civ.  Code  (1896),  §  25. 
Arkansas. —Sa^nd..  &  H.   Dig.  (1894), 

§6351- 

Texas. —  Rev.  Stat.  (1895),  art.   2910, 

Washington. —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  48^9- 

But  when  an  action  is  brought  by 
the  mother,  it  must  appear  from  the 
complaint  that  some  contingency  pro- 
vided for  by  statute  has  happened. 
Citizens'  St.  R.  Co.  v.  Willoeby,  15  Ind. 
App.  312. 

Kno7vledge  of  Minority.  —  Where  the 
father  sues  in  tort  as  for  enticing  away 
or  harboring  his  minor  child,  the  rule 
seems  to  be  clearly  established  that  he 
must  aver  and  prove  that  the  defend- 
ant knew  of  the  minority.  Gulf,  etc., 
R.  Co.  V.  Redeker,  67  Tex.  190. 

Loss  of  Services.  — Where  an  action  is 
brought  by  a  father  for  an  injury  to  his 
minor  child,  the  father  must,  to  enable 
him  to  recover  for  loss  of  the  services 
of  the  child,  allege  and  prove  that 
the  child  was  his  servant  at  the 
time  of  the  injury.  Dunn  v.  Cass 
Ave.,  etc.,  R.  Co.,  21  Mo.  App.  188; 
Matthews  v.  Missouri  Pac.  R.  Co.,  26 
Mo.  App.  75.  And  that  by  reason  of 
the  injury  he  was  deprived  of  the 
services  of  his  child.  Matthews  v. 
Missouri  Pac.  R.  Co.,  26  Mo.  App.  75. 
And  an  averment  that  "  said  son  has 
been  permanently  disabled  from  labor  " 
does  not  amount  to  an  averment  that 
the  plaintiff  has  lost  his  services. 
Dunn  V.  Cass  Ave.,  etc.,  R.  Co.,  21 
Mo.  App.  188.  But  in  Buck  v.  People's 
St.  R.,  etc.,  Co.,  46  Mo.  App.  555,  a 
petition  which  failed  to  allege  ex- 
pressly that  the  plaintiff's  child  was  his 
"servant"  at  the  time  of  the  injury, 
but  did  allege  that  the  child  was  an  in- 
fant only  six  years  old,  and  that  the 
plaintiff  was  his  father,  and  that  in  con- 
sequence of  the  injury  received  by  the 
child  the  plaintiff  would  be  deprived  of 
his  services,  was  held  to  be  sufficient, 
at  least  when  not  seasonably  objected 
to  in  the  court  below.  And  a  petition 
which  alleged  "that  plaintiff  is  the 
father  of  one  Charles  H.  Burton,  who 
was,  at  the  happening  of  the  injuries 
hereinafter  mentioned,  a  minor  of  the 
age  of  twenty  years;  that  there  was  yet 
due  plaintiff  one  year's  services  from 
his  said  son,  by  reason  of  his  minority, 
which  said  services  were  of  great  value 
<o  plaintiff;  that  on  the  seventh  day  of 
April,  A.   D.   i8<y6,  defendant,  without 


881 


the  knowledge  or  consent  of  plaintiff, 
employed  his  said  minor  son  to  per- 
form the  dangerous  and  hazardous 
duties  of  a  section  hand,  to  work  on  its 
said  railroad,"  and  also  alleged  "  that 
by  reason  of  the  injuries  aforesaid, 
plaintiff's  said  son  has  been  rendered  a 
cripple  for  life;  that  he  is  unable  to  per- 
form any  kind  of  labor  and  is  a  burden 
for  life  on  this  plaintiff,"  was  held  to 
aver  "with  sufficient  particularity  that 
the  plaintiff  was  entitled  to  his  son's 
services  and  had  been  deprived  of 
them."  Burton  v.  Missouri  Pac.  R. 
Co.,  32  Mo.  App.  455. 

In  an  action  of  replevin  by  the  father 
to  recover  possession  of  personal 
property  belonging  to  his  son,  the 
father,  being  the  natural  guardian, 
is  entitled  to  the  possession  of  the 
property  and  is  entitled  to  sue  for 
the  same,  but  in  such  a  case  the 
complaint  should  show  the  nature  of 
the  claim.  If  he  sues  as  guardian,  it 
should  be  so  stated.  Rhoades  v. 
McNulty,  52  Mo.  App.  301. 

Damages.  —  In  suits  for  injuries  to  a 
minor,  the  proper  items  of  charge  are 
"  loss  of  service  of  the  son  until  the 
age  of  twenty-one  years,  expense  of 
medical  attendance  and  of  nursing, 
and  such  other  expenses  as  are  ren- 
dered necessary  by  the  injury."  Hous- 
ton, etc.,  R.  Co.  V.  Miller,  49  Tex.  322; 
Oakland  R.  Co.  v.  Fielding,  48  Pa.  St. 
320. 

In  Hussey  v.  Ryan,  64  Md.  426,  it 
was  alleged  that  ^'Maggie  Ryan,  the 
infant  daughter  of  the  plaintiff,  then 
passing  on  and  along  said  IVest  Pratt 
street,  on  the  way  to  the  place  of  her 
employment,  while  in  the  exercise  of 
reasonable  caution  and  care  on  her 
part,  was  unavoidably  crushed  be- 
neath the  weight  of  the  said  falling 
fence  and  nuisance,  and  thereby  cut, 
bruised,  wounded  and  permanently  in- 
jured; whereby  she  became  sick,  sore 
and  disordered,  and  has  so  remained 
until  the  institution  of  thissuit;  whereby 
the  plaintiff  during  all  that  time  was 
deprived  of  the  services  and  assistance 
of  his  said  infant  daughter,  and  was 
forced  to  lay  out  and  expend  a  large 
sum  of  money  in  and  about  her  care 
and  nursing,  to  wit,  the  sum  of  one 
hundred  dollars,  and  has  during  all 
that  time  been  deprived  of  her  services 
and  assistance;  and  other  wrongs  and 
injuries  were  inflicted  upon  the  plain- 
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Form  No.  14710. 
(Precedent  in  Stowe  v.  Hey  wood,  7  Allen  (Mass.)  119.)' 

\{Title  of  court  and  cause  as  in  Form  No.  694^.)]^ 

And  the  plaintiff  further  saith  that  one  Laura  M.  Stowe  was  his 
minor  child  and  servant,  and  he  was  entitled  to  her  service  and 
society  during  her  minority,  which  the  defendant  well  knew;  yet  the 
defendant,  with  intent  to  deprive  the  plaintiff  of  her  society  and 
service,  harbored,  secreted  and  concealed  the  said  Laura,  she  being 
absent  from  the  plaintiff's  family  and  service  against  his  will,  persuaded 
her  to  remain  absent  as  aforesaid,  and  thereby  caused  the  plaintiff  to 
lose  her  society  and  service,  and  caused  him  much  expense  in  endeavors 
to  discover  said  child,  and  much  injury,  sorrow  and  distress  of  mind. 

\(^Signature  as  in  Form  No.  6943.)]^ 

says,  that  he  has  incurred  great  ex- 
pense and  labor  in  and  about  the  heal- 
ing of  said  child,  to  wit,  to  the  amount 
ol  five  hundred  dollars,  and  by  reason 
of  said  fault,  carelessness  and  negli- 
gence of  the  defendants  toward  and  in 
relation  to  said  child,  he  has  sustained 
damages  in  the  further  sum  of  five 
thousand  dollars." 

In  Buck  V.  People's  St.  R.,  etc.,  Co., 
46  Mo.  App.  555,  damages  were  al- 
leged as  follows:  "  By  reason  whereof 
plaintiff  has  laid  out  and  expended 
large  sums  of  money,  to  wit,  %r,ooo,  for 
nursing,  drugs  and  medical  attend- 
ance for  his  said  son;  and  has  and  will 
be  deprived  of  the  services  of  his  son 
of  the  value  of  $^,000." 

In  an  action  to  recover  damages 
caused  to  the  plaintiff  and  his  family 
by  reason  of  a  nuisance,  a  bill  of  par- 
ticulars was  filed,  alleging  damages  as 
follows:  "  The  plaintiff  claims  damages 
*  *  *  for  the  loss  of  services  and 
necessary  expenses  of  caring  for  and 
attending  properly  to  his  children 
during  sickness  directly  resulting  from 
the  wrongs  complained  of,  which  he 
fixes  at  %Soo\  for  the  discomfort  and  in- 
convenience of  himself  and  family 
in  occupying  their  home  by  reason  of 
the  wrongs  complained  of,  which  he 
fixes  at  one  thousand  dollars."  Adams 
Hotel  Co.  V.  Cobb,  (Indian  Ter.  1899), 
53  S.  W.  Rep.  478. 

1.  The  original  declaration  in  this 
case  was  for  enticing  away  the  plain- 
tiff's minor  daughter  from  his  service 
and  home.  After  the  evidence  for  the 
plaintiff  was  in,  he  was  allowed  to  add 
by  amendment  the  count  here  set  out. 
It  was  held  good  on  demurrer. 

See,  generally,  supra,  note  i,  p.  380. 

2.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 


tiff  by  the  wrongful,  unjust  and  negli- 
gent acts  of  the  defendant  hereinbefore 
alleged." 

The  plaintiff,  under  this  declaration, 
was  allowed  to  recover  not  only  for 
damages  sustained  by  reason  of  loss  of 
services  up  to  the  date  of  suit,  but 
also  for  prospective  loss  of  services  up 
to  the  date  of  the  child's  majority. 
But  see  Gilligan  v.  New  York,  etc.,  R. 
Co.,  I  E.  D.  Smith  (N.  Y.)  453,  which 
throws  doubt  upon  the  right  to  re- 
cover for  prospective  loss  of  services, 
on  the  ground  that  they  are  too  un- 
certain, but  holds  that  in  any  event  a 
recovery  of  such  damages  depends 
upon  a  claim  made  in  the  pleading. 

It  was  held  in  Martin  v.  Wood  (Su- 
preme Ct.  Gen.  T.)  5  N.  Y.  Supp.  274, 
that  evidence  of  the  value  of  the  ser- 
vices of  the  wife  of  the  plaintiff  in  the 
care  of  the  injured  child  was  properly 
received,  no  objection  having  been 
taken  that  it  was  not  specifically  stated 
in  the  complaint. 

In  Cincinnati,  etc.,  R.  Co.  v.  Ches- 
ter, 57  Ind.  2g7,  the  allegations  of  the 
complaint  were  in  part  as  follows: 
"  And  the  plaintiff  further  says,  that 
at  the  same  time  and  place,  by  reason 
of  the  same  fault,  carelessness  and 
negligence  of  the  defendants,  without 
any  fault,  carelessness  or  negligence 
of  the  plaintiff,  or  of  his  child  herein- 
after named,  viz.,  Effie  B.  Chester, 
daughter  of  the  plaintiff,  of  the  age  of 
four  years,  said  child  received  great 
bodily  injuries,  wounds  and  bruises  on 
the  face  and  body,  by  means  whereof 
said  child  is,  and  was,  greatly  disabled 
and  disfigured,  and  suffered  great 
bodily  pain,  and  is  thereby  disfigured 
for  life,  without  any  fault  or  negli- 
gence of  the  plaintiff  or  any  other 
person  or  persons  other  than  the  de- 
fendants as  aforesaid",  and  the  plaintiff 
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(2)  For  Injuries  to  Child  Employed  by  Defendant. 
(a)  In  Dangerous  Place  or  Work. 

Form  No.  1471 1. 
(Precedent  in  Marbury  Lumber  Co.  v.  Westbrook,  121  Ala.  182.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  5901.)^ 

Plaintiff  claims  of  the  defendant  ten  thousand  dollars  as  damages 
for  that  heretofore,  to  wit,  on  the  16th  day  of  September.,  iS96,  defend- 
ant was  running  and  operating  a  saw-mill  at  or  nea.r  Poze man,  A ta- 
bama,a.nd  in  or  about  the  operation  or  running  thereof  the  defendant 
wrongfully,  without  the  consent  of  plaintiff,  caused  plaintiff's  minor 
son,  Guy  Westbrook,  whose  father  was  then  dead,  and  who  was  a 
member  of  plaintiff's  family,  to  work  in  or  about  the  running  or 
operation  of  said  saw-mill  at  a  place  or  at  work  which  was  highly 
dangerous  to  a  person  of  his  youth  and  inexperience;  and,  as  a  proxi- 
mate consequence  of  said  wrong,  plaintiff's  said  son  had  his  foot 
partly  or  entirely  torn  off,  or  so  badly  mangled  or  crushed  that  said 
foot  was  amputated,  and  her  said  son  was  made  a  cripple,  and  dis- 
figured for  life,  and  was  rendered  less  able  to  work  and  earn  money, 
and  plaintiff  was  put  to  great  expense  and  trouble  to  heal  and  cure 
his  said  wounds  and  injuries,  and  plaintiff  lost  the  services  of  her  said 
son  for  a  long  time,  and  his  services  were  rendered  permanently  less 
valuable  to  her,  and  she  lost  his  society,  and  suffered  great  mental 
pain  and  anxiety,  by  reason  of  his  said  injury;  and  that  her  said  son 
was  so  injured  while  engaged  in  or  about  such  dangerous  work  or 
place,  all  to  her  damage  [ten  thdusa?id  dollars. 

(^Signature  as  in  Form  No.  5907.)]^ 

(Ji)  Due  to  Cruel  Treatment. 

Form  No.  1 4  7  1 2 . 

(Precedent  in  Larson  v.  Berquist,  34  Kan.  335.)* 

\(  Title  of  court  and  cause  as  in  Form  No.  <55i7.)]^ 

The  above-named  plaintiff,  Peter  Larson,  complains  of  the  above- 
named  defendants,  Charles  Perquist  and  Sarah  Perquist,  his  wife,  for 
that  heretofore,  to  wit,  from  the  fall  of  \Z82  until  fall  of  \^8S,  the 
plaintiff's  daughter,    Tilda  Larson,  a  minor  then  and  now  under  the 

1.  This   was    the    first   count   of   the  answerable  in  damages  to  the  plaintiff, 

complaint,   the  second   being  substan-  regardless  of  negligence  vy^/ mum  on  its 

tially  like  it.     The   court  said:     "The  part,  and  also  regardless  of  contribu- 

gravamen  of   the   action    obviously  is  tory  negligence  vel  non  on   the  part  of 

the  alleged  wrong  of  the  defendant  in  the  boy." 

putting    the    plaintiff's     minor   son    to  See,    generally,    sup7-a,    note    i,    p. 

work  at  a  dangerous    place,   or  upon  380. 

dangerous  work,  without  her  consent.  2.  The  matter  enclosed  by  and  to  be 

This  is  the  charge,  and   it  manifestly  supplied  within  [  ]  will  not  be  found 

involves  no  issue  of  negligence.     If  the  in  the  reported  case, 

defendant  so  put  the  boy  to  work  with-  3.  On    demurrer,    this    petition   was 

out  the  mother's  consent,  and  the  boy  held  sufficient  to  constitute  a  cause  of 

was  injured  in  consequence,  the  lum-  action. 

ber  company  is  guilty  as  charged,  and  See,  generally,  supra,  note  i,  p.  38a 
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age  oi  eighteen  years,  was  employed  by  defendants  as  a  servant  in  their 
house  to  do  about  the  same  such  worlc  as  was  suitable  for  a  person  of 
her  years  and  strength,  and  to  receive  therefor  her  board  and  cloth- 
ing, except  for  the  last  six  months  of  said  employment,  when  she 
was  to  receive  instead  of  clothing  the  sum  of  %1.25  per  week;  that 
the  said  minor  was  of  tender  years  and  delicate  health,  [to  wit,  of  the 
age  of  twelve  years]-*^  and  her  mother  having  died  several  years  pre- 
vious to  the  dates  above,  she  looked  to  and  depended  upon  said 
defendant  Sarah  Berquist  for  a  mother's  advice,  which  both  defend- 
ants well  knew;  that  during  the  time  of  her  said  employment,  her 
menses  began,  and  caused  her  great  pain  and  sickness,  of  all  which 
she  informed  defendants;  that  they,  well  knowing  her  weakness  and 
inexperience,  and  the  confidence  she  placed  in  them,  for  the  purpose 
of  inducing  her  to  do  and  perform  for  them  a  large  amount  of  work 
and  labor,  more  than  she  or  anyone  else  was  able  to  do,  carelessly, 
negligently,  willfully,  falsely  and  wickedly  pretended  and  represented 
to  her  that  said  menstruation  was  a  dangerous  and  unusual  disease, 
very  likely  to  produce  insanity  and  death,  and  that  the  best  and  only 
known  remedy  was  constant,  hard  and  unremitting  work  and  labor; 
that  the  said  Tilda^  believing  said  representations,  to  recover  her 
health  and  to  avoid  said  pretended  evils,  did  then  and  there  perform 
for  said  defendants  a  great  amount  of  work  and  labor  far  beyond  her 
strength,  among  other  things  arising  about  Jive  o'clock  in  the  morn- 
ing, and  remaining  on  her  feet  continuously  until  ten  or  eleven  o'clock 
at  night,  milking  daily  from  eight  to  fourteen  cows,  carrying  water 
quite  a  distance  up  hill  for  from  twe)ity  to  forty  head  of  hogs,  digging 
and  bringing  potatoes  from  the  field,  cooking  and  helping  to  cook  for  a 
family  of  from  six  to  eight,  caring  and  helping  to  care  for  several 
young  children  of  defendants,  scrubbing  the  floors,  and  many  other 
things  too  numerous  to  mention  —  compelling  her  to  do  the  work 
that  t7vo  stout  girls  had  done  before;  that  also  at  one  time,  during 
said  time,  she  was  by  command  of  defendants  engaged  in  helping 
them  prevent  their  hogs  from  escaping  from  a  corral,  and  for  that 
purpose  had  caught  and  was  holding  by  the  ears  a  large  hog,  when 
defendant  Charles  Berquist  in  a  rude,  rough  and  angry  manner  threw 
a  large  stone,  barely  escaping  said  Tilda's  person,  and  striking  said 
hog  on  the  head  and  face  or  snout,  causing  its  instant  death,  and  so 

1.  The  words  enclosed  by  [  ]  are  in-  not  stated,  enough  is  alleged  to  make 
verted  to  make  the  petition  more  deft-  it  appear  that  she  was  immature  and 
nite  with  regard  to  the  immaturity  of  the  did  not  have  the  capacity  and  discre- 
child.  This  question  was  discussed  by  tion  to  understand  her  condition  and 
the  court  in  the  following  words:  "It  the  dangers  of  the  extraordinary  service 
is  said  that  the  petition  does  not  state  which  the  defendants  wrongfully  in- 
the  age  of  the  plaintiff's  minor  child,  duced  her  to  perform.  Besides,  it  is 
and  that  there  is  nothing  to  show  that  averred  in  express  terms  that  she  was 
she  had  not  the  intelligence  and  judg-  a  delicate,  inexperienced  girl  of  tender 
ment  of  an  adult.  In  this  respect  the  years.  She  was  therefore  not  bound  to 
petition  is  somewhat  faulty;  but  if  they  the  same  rule  of  care  and  diligence  in 
desire  to  assail  the  petition  upon  the  avoiding  the  consequence  of  the  de- 
ground  of  indefiniteness  and  uncer-  fendants'  neglect  that  would  be  re- 
tainty,  it  should  be  done  by  a  motion  quired  of  adult  persons  of  ordinary 
instead  of  a  demurrer.  While  the  intelligence  and  discretion." 
exact  age  of  the  plaintiff's  daughter  is 
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frightening  said  Tilda  that  she  fainted  and  suffered  great  pain;  and 
in  general  the  whole  conduct  to  and  treatment  of  the'  said  Tilda  by 
the  said  defendants  was  so  careless,  negligent,  willful,  and  criminal, 
refusing  to  allow  her  rest  until  in  her  weakness  she  repeatedly  fainted; 
that  by  means  thereof,  including  all  above  alleged,  she  became  very 
lame,  sick,  sore,  crippled,  and  disabled,  and  must  so  remain  for  life, 
unable  to  do  or  perform  any  work  for  or  render  any  assistance  to  the 
plaintiff,  her  father,  so  that  ever  since  said  employment  he  has  been 
wholly  deprived  of  her  assistance  and  service,  and  instead  thereof  has 
been  obliged  to,  and  has  paid  out  for  care,  nursing,  and  medical 
attendance,  in  endeavoring  to  give  her  relief,  the  sum  oi  five  hundred 
dollars  —  all  with  damage  in  the  sum  of  one  thousand  dollars;  for 
which,  with  costs  of  suit  and  such  other  relief  as  he  may  be  entitled 
to,  he  prays  judgment. 

[(^Signature  and  verification  as  in  Form  No.  5917.y\^ 

(3)  For  Services  Rendered  by  Child. 
(a)  Suit  by  Father. 

Form  No.  14713. 

(Conn.  Prac.  Act.  p.  95,  No.  145.)* 

(Commencing  as  in  Form  No.  5912.') 

1.  Richard  Roe  rendered  services  to  the  defendant,  at  his  request, 
as  a  clerk  in  his  store  at  Somers,  from  May  1st,  iS78,  until  November 
1st,  j878. 

2.  Such  services  were  reasonably  worth  ^100  (or  allege  price 
agree  a). 

3.  Said  Richard  Roe  is  the  son  of  the  plaintiff,  and  was  then,  and  is 
now,  under  twenty-one  years  of  age. 

4.  The  defendant  has  not  paid  the  plaintiff  for  said  services. 
The  plaintiff  claims  %100  damages. 

{Concluding  as  in  Form  No.  5912.) 

(fi)  Suit  by  Mother.'^ 
Form  No.  i  4  7  1 4  .* 

(  Title  of  court  and  cause,  and  venue  as  in  Form  No.  69^.7. ) 

The  plaintiff  says  that  she  is,  and  was,  at  the  date  below  mentioned, 

1.  The  matter  to  be  supplied  within  in  not  setting  forth  the  amount  claimed 
[  ]  will  not  be  found  in  the  reported  or  sued  for;  secondly,  in  not  averring 
case.  that  the  father  of  the  minor   was  not 

2.  See,  generally,  supra,  note  i,  p.  380.  living,  or  that  the  plaintiff  was  entitled 

3.  Insafficient  Precedent.  —  In  Jones  v.  to  the  service  of  the  minor  as  guardian 
Buckley,   19  Ala.   604,  a  statement  or  or  otherwise. 

declaration  filed  before  a  justice  of  the  4.  This  form  is  in  substance  the  dec- 
peace,  as  follows,  to  wit:  laration  set  out  in  Franz  v.  Riehl,  4  Pa. 
1  Plaintiff  claims  from  Dist.  627,  with  the  addition  of  an  aver- 
defendant  for  the  work  ment  that  the  child  was  receiving  the 
and  labor,  care  and  actual  support  of  the  mother,  such  an 
Francis  Jones.    |  diligence  of  her  minor  averment  being  held  necessary  by  the 

J  son,  Peter  "  court  in  that  case. 

-was  held  insufficient  on  demurrer,  first.  See,  generally,  supra,  note  i,p.  380. 
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the  widow  of  one  Franz,  deceased;  that  they  had  a  son  named  yi7/J«, 
who  was  at  said  date  a  minor  actually  living  with  and  receiving  the 
support  of  the  plaintiff;  that  on  or  about  the/^«rMday  of  September, 
in  the  year  of  our  Lord  i85^  it  was  agreed  between  plaintiff  and 
defendant  that  said  minor  son  should  do  work  for  defendant  in  con- 
sideration of  the  sum  of  fifteen  dollars  per  month;  that  such  minor, 
in  pursuance  of  said  agreement,  did  work  as  a  teamster  and  other 
work  for  the  defendant  during  the  month  oi  October  in  said  year,  and 
that  such  defendant  neglected  and  refused  and  still  neglects  and 
refuses  to  pay  to  the  plaintiff  said  monthly  sum  agreed  upon,  to  wit, 
fifteen  dollars.  Plaintiff  further  says  no  guardian  has  ever  been 
appointed  for  said  minor  son,  and  that  she  is  dependent  upon  hi& 
earnings  for  her  support. 

{Signature  and  verification  as  in  Form  No.  69^7.^ 

b.  Return,  in  Habeas  Corpus  Proceedings,  that  Child  was  in  Custody  of 
Third  Person  by  Agreement.' 


1.  Order  Bemanding  Child  to  Custody.  — 

In  Stringfellow  v.  Somerville,  95  Va. 
701,  the  following  order  by  the  circuit 
court  was  set  out:  "  This  matter  came 
on  to  be  heard  upon  the  petition  of  said 
Stringfellow,  the  return  of  the  respond- 
ents thereto,  and  the  answer  of  the 
petitioner  to  said  return,  and  a  general 
replication  thereto  by  the  respondents, 
and  upon  the  testimony  of  the  witnesses 
taken  ore  tenus,  as  well  as  documentary 
evidence,  and  the  child,  Glassell  Somer- 
ville Stringfellow,  being  produced  in 
open  court,  this  case  was  argued  by 
counsel.  On  consideration  whereof, 
the  court,  for  reasons  stated  in  writing 
and  filed  with  the  record,  having  reached 
the  conclusion  that  the  respondents  do 
not  illegally  detain  from  the  petitioner 
the  custody  of  the  child,  Glassell  Somer- 
ville Stringfellow,  the  court  doth  order 
that  the  said  petition  of  6^1?^.  F.  String- 
fellow be  dismissed,  but  without  costs 
to  either  party,  and  that  the  said  infant 
be  remanded  to  the  custody  of  respond- 
ents, and  the  court  doth  further  order 
that  the  respondents,  so  long  as  the 
said  child  is  in  their  custody,  shall 
teach  him,  among  other  things,  a  due 
and  proper  regard  for,  and  use  all 
proper  means  to  promote  his  love  and 
affection  for  his  father,  and  shall 
permit  the  father  to  have  free  and 
ready  access  to  the  said  child  at  all 
proper,  reasonable  and  suitable  times 
and  occasions,  and  they  shall  permit 
the  petitioner  to  take  said  child  to  visit 
him  at  his  own  home  at  such  proper 
and  reasonable  and  suitable  times  and 
occasions  as  he  may   wish,   not,   how- 


ever, exceeding  ten  days  at  any  one 
time,  and  not  exceeding  sixty  days  in 
any  one  year  following  the  entry  of 
this  order,  but  before  calling  for  said 
child  under  this  provision,  the  said 
petitioner  is  required  to  give  respond- 
ents at  least  twenty-four  hours'  notice 
of  the  time  when  he  will  call  for  him, 
and  it  shall  be  the  duty  of  the  father 
to  return  said  child  to  the  custody  of 
the  respondents  at  the  end  of  the  periods 
herein  limited,  or  sooner,  if  he  so 
elects,  but  nothing  herein  contained 
shall  be  construed  as  finally  adjudicat- 
ing the  final  and  permanent  custody  of 
said  child." 

This  order  was  entered  in  an  action, 
commenced  by  petition,  to  obtain  a 
writ  of  habeas  corpus.  The  object  of 
the  writ  was  to  determine  who  was 
entitled  to  the  custody  of  the  child 
named  in  the  order,  an  infant  of  tender 
years,  the  son  of  the  petitioner  and 
nephew  of  the  respondents.  It  appeared 
from  the  facts  in  the  case  that  the 
mother  of  the  child,  before  her  death, 
which  happened  a  few  days  after  the 
birth  of  the  child,  had  prepared  for  her 
a  will,  in  which  she  expressed  the 
desire  that  the  child  be  permitted  to 
remain  with  and  be  reared  by  the  re- 
spondents, and  that  the  petitioner  pre- 
pared the  will,  assented  to  its  execution 
and  immediately  upon  the  death  of  the 
mother  surrendered  the  custody  of  the 
child  to  the  respondents.  On  error  to 
the  supreme  court,  so  much  of  the  or- 
der as  undertook  to  regulate  the  inter- 
course between  the  father  and  the  child 
was  held  subversive  to  that  discipline 
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Form  No.  i  4  7  i  5 . 

(Precedent  in  Anderson  v.  Young,  54  S.  Car.  389.)' 

[(^Commencing  as  in  Form  No.  1034^9)]^  that  he  holds  in  custody  and 
detains  the  bodies  of  Mattie  Anderson  and  Sim  Anderson;,  jr..,  by 
reason  of  the  following  facts:  Sim  Anderson.,  sr.,  the  father  of  the  two 
infants,  Mattie  Anderson  and  Sim  Anderson.,  jr..,  came  to  live  with 
respondent,  John  Young.,  the  latter  part  of  December  last.,  bringing 
with  him  the  two  said  infants,  one  six  and  the  other  seven  years  of 
age,  and  they  continued  on  there  during  the  year  \Z98.  Sim  Ander- 
son was  at  the  time  almost  totally  blind,  and  although  his  eyesight 
improved  some,  his  general  health  was  all  along  very  poor,  and  he 
was  utterly  unable  to  properly  take  care  of  the  said  infants,  and  his 
wife,  Neicy  Anderson,  who  lived  on  another  place,  applied  to  him  to 
be  allowed  to  take  the  children  and  care  for  them.  This  Sim  Ander- 
son refused  to  do,  but  after  consulting  together  they  agreed  between 
themselves,  as  a  wise  settlement  of  the  matter,  to  bind  the  children 
to  me.  Sim  Anderson  came  to  me  and  proposed  the  plan.  I  finally 
consented,  provided  Neicy,  the  mother,  was  willing.  He  assured  me 
she  was,  and  afterwards  I  saw  her  and  she  gave  her  consent.  We  all 
then  went  to  Magistrate  W.  M.  McMillan  and  explained  the  matter 
to  him.  He  drew  the  instrument  of  writing,  binding  over  the  chil- 
dren to  me,  which  he  explained  fully  to  us  all,  and  which  we,  the 
said  Sim  Anderson,  Neicy  Anderson  and  myself,  then  and  there  signed. 
This  indenture  is  herewith  exhibited,  marked  "^."^  This  respond- 
ent then  entered  upon  his  performance  of  said  indenture,  and  has 
since  carried  out  towards  the  said  children  all  the  obligations  therein 
required  of  him.  And  this  respondent  is  satisfied  that  the  welfare  of 
the  children  is  much  better  subserved  by  matters  remaining  as  they 
are,  than  giving  the  custody  of  the  children  to  the  said  Sim  Anderson, 
who  is  utterly  unable  to  care  for  them, 

[(Signature  and  verijication  as  in  Form  No.  10%J^9.^^ 

which   those  clothed  with  the  duty  of  relieve   at   the   will   or  caprice  of   the 

rearing  a  child  must  exercise  in  order  parent. 

that  they  may  well  and  faithfully  dis-        2.  The  matter  to  be  supplied  within 

charge  their  trust,  and   that  the  order  [  J  will  not  be  found  in   the  reported 

would  be  modified  in  that  respect.  case. 

1.  This  was  a  return  to  a  writ  of  3.  The  instrument  [of  indenture], 
habeas  corpus  in  an  action  commenced  among  other  things,  recited  that  the 
by  a  petition  by  Sim  Anderson,  asking  father  and  mother,  of  their  own  free 
for  a  writ  of  habeas  corpus  against  will  and  accord,  put  their  son  and 
John  Young,  for  possession  of  his  minor  daughter  apprentice  under  John  Young 
children.  The  court  held  that  the  al-  to  learn  to  be  farmers,  and  after  the 
leged  indenture  upon  which  the  return  manner  of  apprentices  to  serve  him  for 
was  based  was  void  as  to  the  infant  ap-  fourteen  years,  or  until  they  became  of 
prentices  because  they  were  not  parties  age,  containing  stipulations  as  to  the 
to  it,  but  that  the  return  nevertheless  service  and  conduct  of  said  children; 
showed  a  good  defense  at  common  law,  one  such  stipulation  being  that  they 
in  that  the  parent  may  lawfully  place  shall  not  absent  themselves  from  said 
his  children  in  the  custody  of  another  John  Young's  service,  day  or  night, 
and  assign  their  services  during  mi-  without  leave.  On  his  part,  John 
nority  for  their  own  welfare,  and  if  the  Young  covenanted  to  teach  and  to  pro- 
agreement  be  fair  it  is  not  unlawful  or  vide  for  said  apprentices  for  said  term, 
against  public  policy,  and  is  not  such  AH  parties  bound  themselves  "  for  the 
an  illegal  restraint   as   a    court   must  true  performance  of  all  and  singular 
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2.  By  Grandparent  Against  Third  Person  for  Forcibly 
Taking  Possession  of  and  Concealing  Children. 

Form  No.  i  4  7  i  6 . 

(Precedent  in  Clark  v.  Bayer,  32  Ohio  St.  299.)* 

\{^Title  of  court  and  cause  as  in  Form  No.  .5929.)]^ 

The  said  Edward  B.  Clark  says,  that  at  the  time  of  the  commission 
of  the  wrongs  hereinafter  stated  by  the  defendants,  he  had  two  grand- 
children, to  wit,  Edtuard  J.  Clark  and  Ada  H.  Clark,  who  were  the 
children  of  the  plaintiff's  son,  Edward  B .  Clark,  Jr. ;  that  on  or  about 
the  21st  day  of  August,  i872,  the  father  and  mother  of  said  children, 
then  living  separate  and  apart,  and  not  being  in  a  condition  to  take 
care  of  the  said  children,  Edward  J.  and  Ada  H.,  who  were  both 
minors,  under  the  age  oi  five  years,  transferred  the  care,  custody,  and 
possession  of  said  children  to  the  plaintiff,  and  wholly  renounced  and 
abandoned  all  right  as  parents  to  the  custody  and  possession  of  said 
children,  in  favor  of  the  plaintiff;  and  at  the  same  time,  in  considera- 
tion of  the  said  transfer  and  abandonment,  the  plaintiff  accepted  the 
care,  custody,  and  possession  of  said  children,  in  order  to  bring  up, 
maintain,  protect,  and  educate  his  said  grandchildren  as  his  own 
children ;  and,  in  consideration  of  the  matters  just  stated,  the  plaintiff, 
at  the  time  aforesaid,  and  in  the  county  aforesaid,  took  said  children 
to  his  own  home,  where  he  had  the  sole  care  and  custody  of  them, 
and  was  supporting  them  and  bringing  them  up  as  his  own  children; 
and  from  said  date  until  the  26th  of  April,  iS73,  the  plaintiff  and  his 
family  did  take  care  of  and  support,  maintain,  instruct,  and  expend 
money  upon  the  said  children  for  the  purpose  of  discharging  his  duty 
as  a  parent  toward  them;  nevertheless,  the  defendants  well  knowing 
the  premises,  and  intending,  at  the  date  last  named,  to  deprive  the 
plaintiff  of  the  custody,  possession,  and  services  of  said  children,  and 
to  injure  him,  wrongfully,  without  consent  or  authority,  and  forcibly 
took  possession  of  said  children  at  said  county,  and  carried  them  out 
of  said  county  into  other  counties  in  this  state  and  concealed  them, 
one  of  them  being  concealed  by  them  at  Columbus  and  the  other  at 
Cleveland,  in  Ohio;dx\di  the  plaintiff  says  that  he  was  put  to  great  loss 
of  time  and  expense  of  money  in  searching  for  said  children;  that  he 
was  engaged  for  the  period  of  two  weeks  in  searching  for  them,  and 
employed  officers  to  aid  him,  and  a  lawyer  to  prosecute  suits,  in  order 
to  obtain  possession  of  the  said  children;  and  he  incurred  liabilities 
in  regard  to  the  said  matter  to  the  amount  of  two  hundred  doUzLvs; 

the   covenants  and  agreements  afore-  tion    in    this   case,    assigning,    among 

said."     The  instrument  was  not  signed  other  reasons,  that  the  plaintiff  had  no 

by   the   said  children,    and   so   far   as  legal  capacity  to  sue,  and  that  the  peti- 

appears  they  were  not   present  at  the  tion    did    not   state    facts   sufficient    to 

execution,  and  there  was  no  certificate  constitute  a  cause  of  action.     The  de- 

upon  the  same  by  the  magistrate  be-  murrer  was  sustained   in  the  court  of 

yond   his  attestation  as  a  witness,  as  common    pleas  and  district  court,  but 

follows:    "  W.    M.    McMillan,    (L.    S.)  judgment  was  reversed  in  the  supreme 

magistrate   L.    C.    S.    C,"  under  the  court. 

words,  "  signed,  sealed  and  delivered  See,  generally,  supra,  note  i,  p.  380. 

in  the  presence  of."  2.  The  matter  to   be  supplied  within 

1.  Defendants  demurred  to  the  peti-  []  will  not  be  found  in  the  reported  case. 
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and  he  says  that  while  the  said  children  were  so  absent  from  his  cus- 
tody, and  hidden,  they  were  neglected,  abused,  and  ill  treated,  by 
the  persons  who  had  them  in  their  hands,  so  that  they  became  feeble 
and  sick,  and  the  plaintiff  was  obliged  to  nurse,  take  care  of,  and 
endeavor  to  cure  them;  and  the  plaintiff  alleges  that  the  defendants, 
at  the  times  aforesaid,  were,  and  yet  are,  husband  and  wife.  To  the 
damage  of  the  plaintiff  in  the  sum  of  five  thousand  dollars,  and  for 
which  sum  he  asks  a  judgment. 

\{Signature  and  verification  as  in  Form  No.  5929. y\^ 

3.  By  Third  Person  Against  Parent. 

a.  Declaration  for  Support  of  Child. 

Form  No.  i  4  7  i  7 . 

(Precedent  in  McLaughlin  v.  McLaughlin,  159  Pa.  St.  489.)* 

[{Commencing  as  in  Form  No.  69J^7.y\^ 

The  plaintiffs  seek  to  recover  the  sum  of  six  hundred  and  sixty-four 
dollars  with  interest  from  Oct.  28,  iS92,  said  sum  being  due  and 
owing  plaintiffs  by  the  defendant  for  the  support  and  maintenance 
of  George  B.  McLaughlin,  infant  son  of  the  defendant  aforesaid. 

The  said  infant,  at  the  request  and  instance  of  the  defendant,  was 
received  into  the  home  of  the  plaintiffs  on  March  10,  iS89,  and  there 
nursed,  boarded  and  maintained  by  the  said  plaintiffs,  to  wit,  from 
March  10,  iS89,  until  Oct.  28,  iS92,  when,  at  the  request  and  demand 
of  the  defendant,  said  child  was  delivered  to  him.  The  said  six  hun- 
dred and  sixty-four  dollars  is  estimated  by  charging  the  price  and 
sum  oi  three  and  one-half  AoWdiTs  per  week,  [the  amount  the  services 
of  plaintiffs  were  reasonably  worth, ]^  for  a  period  of  one  hundred  and 
eighty-nine  weeks  and  five  days,  being  the  time  said  infant  was  in 
charge  of  the  said  plaintiffs. 

The  plaintiffs  further  say,  that  no  part  of  said  sum  has  ever  been 
paid  them  for  or  on  account  of  said  claim,  but  that  the  whole  of  the 
same  is  now  due  and  owing  them  by  the  defendant. 

[(^Signature  and  verification  as  in  Form  No.  69Jf.7.)i\^ 

b.  Demurrer  that  Support  was  Gratuitous. 

Form  No.  i  4  7  i  8 . 
(Precedent  in  Everitt  v.  Walker,  109  N.  Car.  130.)' 

U  Venue,  title  of  court  and  cause  as  in  Form  No.  7112.^]^ 
The  defendants  demur  to  the  complaint,  upon  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  in  this  — 

1.  The  matter  supplied  and  to  be  sup-  it  averred  that  said  services,  etc.,  were 
plied  within  []  will  not  be  found  in  the  reasonably  worth  the  sum  per  week 
reported  case.  claimed  therefor."     The  defect  pointed 

2.  The  defendant  was  held  not  bound  out  by  the  court  has  been  remedied  in 
to  answer   the   declaration   set  out  in  the  form  here  set  out. 

this  case,  on  the  ground  that  "  it  is  not        The  affidavit  of  defense  in  this  case  is 
averred  in  the  statement  that  there  was     set  out  infra.  Form  No.  14719- 
any  express  contract  for  the  boarding,         3.  This   demurrer    was    filed    to   the 
maintenance,  etc.,  of  the  child,  nor  is     following  complaint: 
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1.  That  it  appears  on  the  face  of  the  complaint  that  there  was  no 
contract,  either  expressed  or  implied,  upon  the  part  of  the  defendants, 
or  either  of  them,  that  the  plaintiff  should  take  upon  herself  the  sup- 
port of  said  child,  or  that  they,  or  either  of  them,  would  pay  for  the 
support  of  said  child. 

2.  That  it  appears  upon  the  face  of  the  complaint  that  the  plaintiff 
took  upon  herself  the  care  and  support  of  the  said  child  out  of  pure 
benevolence,  and  solely  at  the  request  of  its  mother,  and  in  fulfill- 
ment of  a  promise  made  to  her  by  the  plaintiff. 

[Wherefore  {concluding  as  in  Form  No.  7112).]^ 


c.  Affidavit  of  Defense  that  Support  was  Gratuitous. 

Form  No.  1 4  7 1 9 . 

(Precedent  in  McLaughlin  v.  McLaughlin,  159  Pa.  St.  490.)' 

[(^Commencing  as  in  Form  No.  9711)^^  that  the  plaintiffs  therein  are 
Edward  McLaughlin  and  Mary  McLaughlin,  that  said  Mary  is  the 
wife  of  Edward  McLaughlin  and  the  sister  of  deponent's  wife,  who 
died  sovciQ  four  years  ago,  that  the  claim  in  this  case  is  for  the  board 
of  deponent's  minor  child,  now  about  Jive  years  of  age,  that  when 
deponent's  wife  died  said  Mary  McLaughlin  offered  to  take  said  child 
and  care  for  it,  and  deponent  allowed  her  to  have  it  until  about  the 


"I.  That  Mary  C.  Walker  is  the  child 
of  C.  C.  Walker  and  Mary  C.  Walker, 
his  wife,  and  that  said  child  was  born 
July  2Qth,  1879. 

2.  That  C.  C.  Walker,  the  father,  be- 
came insane  in  the  summer  of  i%8o, 
since  which  time  he  has  been  continu- 
ously insane,  and  an  inmate  of  the  In- 
sane Asylum  at  Raleigh,  and  that  Mary 
C.  Walker,  the  mother,  died  in  October, 
1^80. 

3.  That  the  plaintiff  is  the  sister  of 
the  child's  mother,  and  that  the  mother, 
on  her  death-bed,  requested  the  plain- 
tiff to  care  for  and  support  said  child; 
that  the  plaintiff  told  her  she  would, 
and  that  she  has  supported  her  of  her 
own  labor  since  the  mother's  death  in 
i8<?o,  the  child  being  of  too  tender  years 
to  assist  in  her  own  support. 

4.  That  the  plaintiff  tried  to  obtain 
aid  from  others  of  the  child's  relatives, 
but  failed  in  her  efforts,  and  that  the 
child  must  have  died  or  become  a 
charge  upon  the  county,  had  not  the 
plaintiff  supported  her. 

5.  That  the  plaintiff  is  dependent 
upon  her  own  labor  for  her  support. 

6.  That  %ioo  per  year  for  the  first  six 
years,  and  %200  per  year  for  the  re- 
mainder of  the  time  is  a  fair  compensa- 
tion for  the  expense  of  said  child's 
maintenance,  which,  up  to  the  institu- 
tion of  this  action,  will  thus  amount  to 


%i,266.  and  for  this  amount  the  plain- 
tiff claims  that  the  defendant  is  justly 
indebted  to  her. 

7.  That  the  Wilmington  Savings  and 
Trust  Company  has  been  appointed  by 
the  Clerk  of  the  Superior  Court  of  New 
Hanover   County,   guardian    of    C.    C. 

Walker,  that  said  company  has  quali- 
fied, and  is  now  acting  as  such 
guardian. 

8.  That  the  said  company  has  in  its 
hands  the  sum  of  $7,900,  more  or  less, 
personal  property  of  C.  C.  Walker,  and 
that  there  is  a  large  undivided  portion 
of  the  estate  oijohn  Walker,  deceased, 
of  which  estate  C.  C.  Walker  is  an  heir 
and  devisee,  and  that  his  portion  of 
said  undivided  estate  will  be  %4,ooo, 
more  or  less. 

Wherefore,  the  plaintiff  prays  the 
judgment  of  the  Court  for  the  sum  of 
%i,266,  the  costs  of  this  action,  and  for 
such  other  and  further  relief  as  the 
Court  shall  think  her  entitled  to." 

The  demurrer  was  sustained  on  the 
grounds  therein  set  out. 

1.  The  matter  supplied  and  to  be  sup- 
plied within  []  will  not  be  found  in  the 
reported  case. 

2.  The  affidavit  of  defense  in  this 
case  was  filed  to  the  declaration  set  out 
supra.  Form  No.  14717.  It  was  held 
"  quite  sufficient  to  carry  the  case  to  the 
jury." 
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twenty -eighth  day  of  October.,  iS92,  when,  upon  a  writ  of  habeas  corpus 
bein^  issued  by  deponent,  she  was  compelled  to  surrender  the  said 
child  to  him,  that  deponent  never  contracted  or  agreed  to  pay  any 
board  for  said  child,  neither  did  plaintiffs  ever  demand  any  board  for 
said  child,  but,  on  the  contrary,  refused  to  receive  or  charge  any 
board;  in  consequence  thereof  deponent,  considering  that  he  was 
indebted  to  plaintiffs  for  their  kindness,  made  Mary  McLaughlin 
presents,  etc.,  far  exceeding,  as  deponent  believes,  the  value  of  the 
board  of  said  child  as  charged  in  the  statement  filed.  Deponent  fur- 
ther says  that  during  the  time  the  child  was  with  plaintiffs  he  fur- 
nished and  paid  for  all  of  its  clothes  and  other  necessaries. 

That  the  charges  made,  if  proper  claims  against  him,  are  excessive 
and  entirely  out  of  proportion.  That  plaintiffs  are  not  entitled  to  a 
judgment  for  want  of  an  affidavit  of  defense,  as  the  claim  entirely  is 
upon  a  quantum  meruit,  and  not  upon  a  contract  or  promise  to  pay  a 
certain  amount,  all  of  which  deponent  believes  and  expects  to  be  able 
to  prove  upon  the  trial  of  the  cause. 

^Signature  and  jurat  as  in  Form  No.  9711.y\^ 

II.  CRIMINAL  PROSECUTION. 

1.  Against  Third  Person. 

a.  Fop  Abduction  of  Child  from  Parent.* 

(1)  For  Purpose  of  Marriage. 

Form  No.  14720. 

(Mass.  Stat.  (1899),  c.  409,  §  28.)' 
(Commencing  as  in  Form  No.  13793)  that  yohn  Doe  did  fraudu- 
lently and  deceitfully  entice  (and  take  away)  one  yane  Roe,  an 
unmarried  female  under  the  age  oi  sixteen  years,  from  the  house  of  her 
father  (or  guardian),  without  the  consent  of  the  said  father  (or 
guardian),  under  whose  care  and  custody  said  Jane  Roe  was  living,  for 
the  purpose  of  effecting  a  clandestine  marriage  of  said  Jane  Roe  with- 
out the  consent  of  her  said  father  (or  guardian),  against  {concluding 
/IS  in  Form  No.  6736). 

(2)  For  Purpose  of  Prostitution. 

Form  No.  i  4  7  2  i  . 

(Mass.  Stat  (1899),  c.  409.  §  28.)* 
(Commencing  as  in  Form  No.  12793)  that  John  Doe  did  fraudulently 
and  deceitfully  entice  (and  take  scn diy)  Jane  Roe,  an  unmarried 
woman  of  a  chaste  life,  from  her  father's  house  (or,  if  elsewhere,  state 
it,  as  the  case  may  be),  for  the  purpose  of  prostitution  (or  for  the  pur- 
pose of  unlawful  sexual  intercourse  with  her)  at  a  house  of  ill-fame  (or 
assignation,  or  elsewhere,  as  the  case  may  be),  against  (concluding  as  in 
Form  No.  6726). 

1.  The  matter  to  be  supplied  within  3.  Massachusetts.  —  Pub.  Stat.  (1882), 
[]  will  not  be  found  in  the  reported  c.  207,  §  2,  as  amended  Stat.  (1886),  c. 
case.  329,  ^  i;  Stat.  (1898),  c.  444,  §  i. 

2.  See  also  the  title  Abduction  of  4.  Massachusetts.  —  Pub.  Stat.  (1S82), 
WoMF.N,  vol.  I,  p   93.  c.  207,  §  r. 
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b.  Fop  Inducing  Child  to  Leave  Parent's  Service. 

Form  No.  14722.' 

{Commencing  as  in  Form  No.  10680,  and  continuittg  do-ivn  to*)  John 
Doe  knowingly  2  interfered  with,  hired,  employed,  enticed  away  or 
induced  Belle  Roe,  the  minor  daughter^  ol  John  Roe,  to  leave  the  ser- 
vice of  the  said  John  Roe,  without  the  consent  of  the  said  John  Roe 
given  in  writing  {or  in  the  presence  of  some  credible  persofi)  against 
{concluding  as  in  Form  No.  10680). 

2.  Against  Father  for  Neglect  to  Support  Child.* 

Form  No.  14723. 

(Mass.  Stat.  (1899),  c.  409,  ^  28.)* 

{Commencing  as  in  Form  No.  12793)  \.\\z.t  John  Doe,  during  the  three 
months  next  before  the  making  of  this  complaint,  being  of  sufficient 
ability,  did  unreasonably  neglect  to  provide  for  the  support  of  Sarah 
Doe,  his  minor  child,  against  {concludifig  as  in  Form  No.  6726). 

3.  Against  Child  for  Stubbornly  Refusing  to  Submit  to 
Lawful  Authority. 

Form  No.  14724. 

(Mass.  Stat.  (1899),  c.  409,  §  28.)* 

{Commencing  as  in  Form  No.  12793)  that  Joh?i  Doe,  a  minor,  during 
the  three  months  next  before  the  making  of  this  complaint,  was  a 
stubborn  child,  and  stubbornly  refused  to  submit  to  the  lawful  and 
reasonable  commands  of  William  Doe,  whose  commands  said  John  Doe 
was  bound  to  obey,  against  {cojicluding  as  in  Form  No.  6726). 

1.  Alabama.  Crim.  Code  (1896),  §  4.  See  also  the  title  Abandonment  OF 
5505.  Children,  vol.  i,  p.  i. 

2.  "Knowingly"  is  an  essential  word  5.  Massachusetts. —  Pub.  Stat.  (1882), 
and  without  it  the  complaint  is  de-  c.  207,  §  29;  Stat.  (1S82),  c.  270,  §  4,  as 
murrable.     Gandy  v.  State,  81  Ala.  68.  amended 'ix.aX.  (1884),  c.  210;  Stat.  (1885), 

3.  Minor  Daughter.  —  It  must  appear  c.  176;  Stat.  (1893),  c.  262. 

that  the  daughter  was   a  minor  or  the         6.  Massachusetts.  —  Pub.  Stat.  (1882),. 
complaint  is  bad  on  demurrer.     Gandy     c.  207,  ^  29. 
V.  State,  81  Ala.  68. 
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PARKS. 

Seethe  title  STREETS  AND  HIGHWAYS. 


PARTICULARS. 

See  the  title  BILLS  OF  PARTICULARS,  vol.  3,  p.  473. 


PARTIES. 

For  Forms  of  Pleas  in  Abatement  relating  to  Misnomer  or  Nonjoinder  of 
Parties,  seethe  title  ABATEMENT,  PLEAS  IN,  vol.  i,  p.  21. 

For  Forms  in  Proceedings  to  Amend  by  Addi?tg,  Striking  Out  or  Substi- 
tuting Parties,  see  the  title  AMENDMENTS,  vol.  i,  p.  712. 

For  Forms  of  Demurrers  for  Nonjoinder  and  Misjoinder  of  Parties,  see 
the  title  DEMURRERS,  vol.  6,  p.  294. 

For  Forms  in  Proceedings  to  Compel  Third  Persons  to  Interplead,  see  the 
title  INTERPLEADER,  vol.  10,  p.  391. 

For  Forms  in  Proceedings  by  Third  Persons  Seeking  to  Intervene,  see  the 
title  INTERVENTION,  vol.  10,  p.  438. 

For  Forms  in  Proceedings  to  Substitute  Parties  for  Deceased  Parties,  see 
the  title  REVIVOR  AND  ABATEMENT. 

See  also  the  GENERAL  INDEX  to  this  work. 


PARTITION. 

I.  IN  GENERAL,  398. 

1.  Notice  of  Intention  to  Make  Application,  399. 

2.  Obtaining  Leave  to  Bring  Action  by  Infant,  400. 

a.  Affidavit,  400. 

b.  Order  Directing  Action  to  be  Brought,  400. 

3.  Bill,  Complaint  or  Petition,  401. 

a.  In  General,  406. 

b.  For  Partition  of  Water-power,  429. 

c.  For  Sale,  432. 

(i)  In  General,  432. 

(2)   Where  Some  of  the  Parties  are  Minors,  433. 

d.  Praying  an  Accounting  for  Rents  and  Profits,  434. 

e.  Where  Cotenant  has  Committed  Waste,  437. 
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f.  Where  Life  Estate  Intervenes,  438. 

g.  Where  Property  is  Subject  to  Incumbrance,  440. 
h.    Where  Some  of  the  Parties  are  Minors,  446. 

/.    Where  Some  of  the  Parties  are  Unknotvn,  450. 

J.    Where  Some  of  the  Parties  Elect  to  Hold  Their  Shares  in 
Cofnmon,  451. 
-4,   Cross-complaint,  453. 
B.  Answer,  454. 

a.  Admitting  Allegations  of  the  Bill,  455. 

b.  Alleging  Advancements,  456. 

c.  Alleging  Homestead  Right  in  Defendants,  457. 

d.  Alleging  Partnership  with  Plaintiff's  Grantor,  458. 

e.  Denying  Title  iti  Plaintiff,  461, 

{\)  In  General,  462. 

(2)    With  Disclaimer,  469. 

f.  Setting     Up    Antenuptial    Agreement     in    Estoppel     of 

Plaintiff's  Claim,  470. 

g.  Setting  Up  Parol  Partition, /^i\. 
*«.  Reference,  472. 

a.  Appointment  of  Referee,  472. 

(i)  In  General,  472. 

{a)  Notice  of  Motion  for  Appointment,  472. 

(^)  Affidavit,  473, 

{/)  Order  Appointing  Referee,  474. 
( 2  )  Of  New  Referee,  477. 

{a)  Notice  of  Motion  for  Appointment,  477. 

\b)  Affidavit,  478. 

(/)  Order  Appointing  Nezv  Referee,  478. 

b.  Notice  by  Referee  of  flearing  as  to  Incumbrances,  479. 

c.  Report  of  Referee  or  Commissioner,  479. 

(i)  Of  Interest  and  Title  of  Parties,  479'. 

(2)  Of  Rentcil  Value  of  Property, /^Zi. 

(3)  That  Partition  of  Premises  can  be  Made,  483. 
7.  Interlocutory  Decree,  Judgment  or  Order,  484. 

a.  Notice  of  Motion  for,  484. 

b.  Affidavit  of  Nonappearance  by  Defendant,  485. 

c.  The  Decree,  Judgment  or  Order,  485. 

(i)  In  General,  485. 

(2)  For  Sale,  492. 

(a)  In  General,  493. 

(J))  On  Report  of  Commissioners  or  Referees,  494. 
(f)    Where  Some  of  the  Parties  were  Served  by 
Publication,  498. 

(3)  On  Report  of  Master  or  Referee,  499. 

(4)  Pro  Confesso,  502. 

{a)  In  General,  502. 

(b^    Where  Some  of  the  Parties  were  Served  by 
Publication,  504. 

(5)  Where  Partial  Partition  is  Adjudged,  508. 
•8.  Allotment  or  Sale,  509. 

a.  Actual  Partition,  509. 
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(i)  Appointment  of  Comfnissioners,  509. 

{a)  Advertisement  of  Nomination  of  Commission- 
ers, 509. 
{b)  Order  for  Publication  of  Advertisemefit,  509. 
\c)  Order  Appointing  Commissioners,  510. 

(2)  Commission  or  Writ,  510. 

(a)  Directed  to  Commissioners  or  Referees,  510, 
(^b)  Directed  to  Sheriff,  517. 

(3)  Oath  of  Commissioners  or  Referees,  518. 

(4)  Notice  of  Partition,  520. 

(5)  Notice  of  Allotment,  520. 

(6)  Report  of  Comfnissioners  or  Referees,  521. 

(a)  Of  Actual  Partition,  522. 

(J))    That  Lands  are  Not  Susceptible  of  Division^ 

531- 
b.   Sale  of  Premises,  532, 

(i)  Commission  or  Writ,  532. 

(a)  Directed  to  Commissioners  or  Referees,  532. 
(^)  Directed  to  Sheriff,  533. 

(2)  Notice  of  Sale,  533. 

(3)  Report  of  Sale,  535. 
9.   Final  I)ecree  or  Judgment,  540. 

a.  Dismissing  Bill,  540. 

b.  On  Report  of  Commissioners  or  Referees,  541. 

(i)  Notice  of  Motion  for  Judgment,  541, 

(2)  Notice  to  File  Exceptions  to  Report,  541. 

(3)  Decree  or  Judgment  Confirming  Report^  542. 

(a)  (9/  Actual  Partition,  542. 
(^)   (9/  6"^/^,  549. 

10.  Deed,  550. 

ff.  Executed  by  Master,  550. 
^.    Executed  by  Referee,  551. 

11.  Order  for  Execution  for  Amount  Charged  Against  Share  f^r 

Equality  of  Partition,  553. 
II.  BY  WRIT,  553. 

1.  Prcecipe  for  Summons,  554. 
«.   Summons,  554. 

3.  Declaration,  555. 

d!.   /«  General,  556. 

^.    Where  One  Tenant  Holds  a  Life  Estate,  557. 

4.  Plea,  558. 

a.  Confessing  Judgment,  558. 
^.  -A^<?«  Tenent  Insimul,  558. 

f .   Confessing  Judgment  as  to  Part  and  Non  Tenent  Insimul 
as  to  Residue,  559. 
6.  Election  by  Defendants  to  Hold  Their  Interests  Undivided,  559. 
6.  Judgment,  559. 

a.  Awarding  Partition,  560. 
(i)  In  General,  560. 
(2)  And  Appointing  Commissioners,  560. 
^.  Setting  Out  Plaintiff's  Purpart  Only,  561. 
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■7.    Commission  or  IVrif,  561. 

a.  The  Commission,  561, 

b.  The  Writ,  562. 

8.  Notice  of  Inquisition,  563. 

9.  Return,  564. 

a.  By  Commissioners,  564. 

b.  By  Sheriff,  564. 
10.  Allotment  or  Sale,  565. 

a.  Rule  to  Accept  or  Refuse  Premises  at  Valuation,  565. 

b.  Bid  Abo7>e  Valuation,  565. 

c.  Decree  Awarding  Pretnises  Upon  Acceptance  at  Valuatiotiy. 

566. 

d.  Order  for  Sale  of  Premises  Upon  Refusal  to  Accept,  567. 

III.  IN  PROBATE  Court,  567. 

1.  Partition  in  Kind,  567. 

a.  Petition,  567. 

(i)  In  General,  567. 

(2)  For  Partition  of  Crops,  569. 

b.  Proceedings  Upon  Petition,  570. 

(i)  Order  for  Hearitig  Upon  Petition,  570. 

(2)  Citation,  571. 

(3)  Appointment  of  Guardian  ad  Litem,  571. 

(4)  Order  Granting  Partition,  572. 

c.  Commission,  572. 

d.  Notice  of  Partition,  573. 

e.  Report  of  Commissioners,  573. 

2.  Sale  of  Premises,  ^'] Of. 

a.  Petition  for  Sale,  574. 

b.  Order,  576. 

(i)  For  Hearing  Upon  Petition,  576. 
(2)  Appointing  Cotnmissioners  to  Sell,  576. 

c.  Co?n?nission,  577. 

d.  Notice  of  Sale,  578. 

e.  Report  of  Commissioners,  578. 

f.  Decree  Confirming  Report  of  Sale,  579. 

IV.  OF  DECEDENTS'   ESTATES,  580. 

1.   Partition  in  Kind,  581. 
a.  Petition,  581. 

{i)  In  General,  581. 

(2)  By  Collateral  Heir,  581. 

(3)  For  Appointment  of  Commissioners,  582. 

(a)  /«  General,  582. 

(/^)   Where  Cotnmissioners  are  Chosen  by  Parties,. 

584. 

(4)  Where  Lands  Lie  in  Different  Counties,  585. 

(5)  Where  Lands  were  Derived  from  Different  Ances- 

tors, 585. 

(6)  Where  Lands  were  Devised,  586. 

(7)  Where  Lands  were  Held  by  Decedent  as  Tenant  in 

Common,  587. 

(8)  Where  Residctice  of  Some  Heirs  is  Unknown,  588. 
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b.  Proceedings  Upon  Petition,  588. 
(i)  Decree  for  Citation,  588. 

(2)  Citation,  589. 

(3)  Order,  589. 

{a)  Appointing  Commissioners,  590. 
{b)  Awarding  Inquest,  591. 
^.   Commission  or  Writ,  592. 

(i)  Directed  to  Comtnissioners,  592. 
(2)  Directed  to  Sheriff,  593. 
^.   (9aM  ^y  Commissioners,  594. 
^.  Notice  of  Hearing  or  Inquisition,  595. 
(i)  Of  Hearing,  595. 
(2)  6>/  Inquisition,  596. 

(d!)  /;/  General,  596. 
(/^)  ^^  Publication,  596. 
y.   Returfi,  596. 

(i)  J?)'  Commissioners,  596. 
(2)  ^^  ^/^^r/jf,  598. 
^.  Allotment,  599. 

(i)  ^«/^  <?«  Heirs  to  Appear  and  Accept  or  Refuse 
Prefnises  at  Valucition,  599. 

(2)  Acceptance  by  Heir  of  Purpart  at  Valuation,  599. 

(3)  Acceptance   of  Service  of  Rule   and  Refusal  to 

Accept  Purpart  at  Valuation,  599. 

(4)  Order  A^varding  Premises  Upon  Election  of  Heir, 

600. 
{a)  In  General,  600. 

{b)   Upofi   Heir  Paying  More  than  Valuation, 
600. 
a.  Sale  of  Premises,  601. 

a.  Petition  for  Sale,  601. 

(i)  In  General,  601. 

(2)  Without  Partition   Upon  Agreement   of  Parties, 

602. 
"  (a)  In  General,  602. 

(3)  For  Appointment   of  Trustee  to  Sell  When 
No  Administrator  Appointed,  603. 

(3)  Where  Lands  are  Not  Accepted  at  Valuation,  603. 

b.  Consent  of  Other  Heirs  to  Sell,  604. 

c.  Order  for  Sale  of  Premises,  604. 

3.  Petition  by  Purchaser  to  Have  Lands  Assigned,  604. 

4.  Waiver  of  Dower  Right,  605. 

V.  Review  of  proceedings,  605. 

1.  Petition  to  Set  Aside  Judgment,  605. 

2.  Order  Opening  atid  Amending  Judgment,  610. 

VI.  PROCEEDING  TO  RECOVER    DAMAGES    FOR    FAILURE  ON  PART 
OF  PURCHASER  TO  COMPLETE  HIS  PURCHASE,  610. 

CROSS-REFERENCES. 

For  Form  of  Disclaimer  in  Partition  Proceedings,  see  the  title  DIS- 
CLAIMER, vol.  6,  Form  No.  7517. 
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For  Forms  relating  to  Appointment  of  Guardian  ad  Litem  in  Partition 
Proceedings,  see  the  title  GUARDIAN  AD  LITEM,  vol.  8, 
p.  1024. 

For  Form  of  Notice  of  Object  of  Action  in  Partition  Proceedings,  see 
the  title  NOTICE  OF  OBJECT  OF  ACTION,  Form  No. 

I45H- 
For  other  Forms  relating  to  the  Distribution  of  Decedent's  Estates,  see 

the  title  PROP  A  TE  AND  ADMINISTRA  TION 
See  also  the  GENERAL  INDEX  to  this  work. 

I.  IN  GENERAL.! 


1.  Nature  of  Proceeding.  —  Although 
the  action  of  partition  is  at  the  present 
time  mainly  statutory,  yet  the  powers 
conferred  upon  the  courts  by  the 
statute  are  substantially  those  exer- 
cised by  the  chancery  courts  in  pursuit 
of  the  same  object,  and  the  methods 
employed  by  the  statutes  are,  in  the 
main,  but  the  reflex  of  those  pursued  in 
former  equity  practice,  which  is  equi- 
table practice  prescribed  by  law.  Under 
it  the  property  may  be  divided  either  in 
whole  or  in  part  and  compensation  may 
be  required  of  one  for  the  greater  value 
which  he  receives  over  that  awarded  to 
another.  Jameson  v.  Hayward,  106 
Cal.  682;  Gates  v.  Salmon,  35  Cal.  576; 
Cooper  V.  Armstrong,  3  Greene  (Iowa) 
120. 

In  some  jurisdictions,  however,  it  is 
held  that  proceedings  for  partition  un- 
der the  statute  must  be  regarded  as 
suits  at  law  and  not  in  chancery,  and, 
except  when  otherwise  provided,  should 
conform  as  far  as  practicable  to  the  pro- 
cedure which  obtains  in  courts  of  law; 
and  this  requirement  is  not  affected  by 
the  fact  that  the  statute  authorizes  the 
court  to  adjust  the  equities  of  the  par- 
ties to  the  same  extent  that  a  court  of 
equity  might  under  a  like  state  of  facts. 
The  statute  does  not  change  the  charac- 
ter of  the  court  as  a  court  of  law  when 
exercising  its  equitable  jurisdiction. 
Hopkins  v.  Medley,  97  111.  402;  Wil- 
bridge  v.  Case,  2  Ind.  36. 

Statutory  provisions  relating  to  parti- 
tion in  general  are  as  follows: 

Alabama.  —  Civ.  Code  (1896),  §  3187; 
Laws  (1897),  Nos.  II,  18. 

Arizona.  —  Rev.  Stat.  (1887),  §  2373 
et  seq. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  § 
5415  et  seq. 

California.  —  Code  Civ.  Proc.  (1897), 
§  752  et  seq.;  Laws  (1899),  c.  252. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  3346  et  seq.;  Laws  (1893),  c.  127. 


Connecticut.  —  Gen.  Stat.  (1888),  §965, 
1304  et  seq. 

Delaware.  — Rev.  Stat.  (1893),  p.  656, 
c.  86,  §S  I,  2,  8-23;  Laws  (1895),  c.  113. 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  51,  §§  1-3,  14,  15. 

Florida.  —  Rev.  Stat.  (1892),  §  1490  et 
seq. 

Georgia.  —  2  Code  (1895),  §§  4783- 
4798. 

Idaho.  —  Rev.  Stat.  (1887),  §  4560  et 
seq. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  106,  par.  I  et  seq. 

Indiana.  —  Horner's  Stat.  (1896),  § 
II 86  etseq. 

Iowa. —  Code  (1897),  g§  3491,  4240 
et  seq. 

Kansas.  — Gen.  Stat.  (1897),  c.  96,  §§ 

37.  52. 

Kentucky. —  Stat.  (1894),  §§2348,  2349; 
Bullitt's  Civ.  Code  (1895),  §62,  subs.  2; 
§§  66,  83,  subs.  4;  §  499,  subs.  16. 

Louisiana,  —  Rev.  Laws  (1897),  § 
2663. 

Maine.  —  Rev.  Stat.  (1883),  c.  88,  §  X 
et  seq. 

Maryland.  —  Laws  (1900),  c.  205. 

Massachusetts. —  Pub.  Stat.  (1882),  c. 
17S,  §§  1-44,  64-77;  Stat.  (1882),  c.  6; 
Stat.  (1887),  c.  286:  Stat.  (1888),  c.  346; 
Stat.  (1889),  c.  468;  Stat.  (1892),  c.  169; 
Stat.  (1894),  c.  104. 

Michigan.  —  Comp.  Laws  (1897),  § 
11013  et  seq. 

Minnesota. — Stat.  (1894),  §  5770  et  seq. 

Mississippi.  —  Anno.  Code  (1892),  § 
3097  et  seq. 

Missouri.  —  Rev.  Stat.  (1899),  §  4373 
et  seq. ,  4432  et  seq. 

Montana. — Code  Civ.  Proc.  (1895),  § 
1 340  et  seq. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
6323  et  seq. 

Nevada.  — Comp.  Laws  (1900),  §  3361 
etseq. 

N^ew  Hampshire.  —  Pub.  Stat.  (1891), 
c.  243,  S§  1-17,  22-28. 
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1.  Notice  of  Intention  to  Make  Application.^ 

Form  No.  14725.* 

To  Richard  Doe,  Macon,  Georgia. 

You  are  hereby  notified  that  I  will  make  application  at  the  next 
term  of  the  Superior  Court  of  the  County  of  Bibb,  to  be  holden  at 


New  Jersey.  —  Laws  (1898),  c.  230. 
New  Mexico.  —  Comp.  Laws  (1897),  § 

3179- 

N^ew  York.  —  Code  Civ.  Proc,  §  1532 

et  seq. 

North  Carolina.— Co&c  (1883),  §  1892 
et  seq.;  Laws  (1899),  c.  161. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
5795  etseq. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5754  et  seq. 

Oklahoma.  — Stat.  (1893),  §4511  etseq. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  423  et  seq. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  779,  §  22  et  seq.;  Laws  (1S95), 
p.  114,  No.  88;  p.  237,  No.  138;  p.  3S1, 
No.  270;  Laws  (1897),  p.  268,  No.  212. 

Rhode  Island. — Gen.  Laws  (1896),  c. 
265,  ^  1  etseq. 

South  Carolina.  —  Civ.  Stat.  (1893),  §§ 
848,  1948-1951,  2247;  Code  Civ.  Proc. 
(1893),  §  1-^7,  subs.  2;  g  144,  subs.  2; 
§  156. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5362  et  seq. 

Tennessee.  —  Code  (1896),  §  5010  et  seq. 

Texas.  —  Rev.  Stat.  (1895),  arts.  3606 
et  setf.,  3626  et  seq.,  3632  et  seq. 

Utah.  — Rev.  Stat.  (1898),  §  3522  et 
seq. 

Vermont.  —  Stat.  (1894),  §  1515  et  seq. 

Virginia.  —  Code  (1887),  §  2562  et 
seq.;  Code  (Supp.  1898),  §  2562;  Acts 
(1900),  cc.  462,  811. 

Washington. —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5557  et  seq  . 

West  Virginia. — Code  (1899),  c.  79. 

Wisconsin. — Stat.  (1898J,  §  3101  et 
seq.;  Laws  (1899),  c-  336. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2962 
et  seq. 

Courts  of  chancery  have  original  juris- 
diction in  partition  proceedings  regard- 
less of  statutory  regulations.  Patton 
V.  Wagner,  19  Ark.  233;  Labadie  v. 
Hewitt,  85  111.  341;  Hess  v.  Voss,  52 
111.  472;  Wright  V.  Marsh,  2  Greene 
(Iowa) 94;  Calland  v.  Conway,  14  R.  I.  9. 

The  chancery  courts  had  originally, 
however,  jurisdiction  to  decree  a  par- 
tition in  kind  only,  and  in  the  absence 
of  statute  had  no  jurisdiction  to  decree 
a  sale.     Donnor  v.  Quartermas,  90  Ala. 


164;  Marshall  v.  Marshall,  86  Ala.  383; 
Lyon  V.  Powell,  78  Ala.  351;  Oliver  z/. 
Jernigan,  46  Ala.  41.  And  it  has  been 
held  that  chancery  jurisdiction  in  par- 
tition existed  only  in  cases  of  coparceny, 
tenancy  in  common  and  joint  tenancy, 
and  did  not  extend  to  a  division  between 
a  life  tenant  and  a  remainderman. 
Stansbury  z/.  Inglehart,  20  D.  C.  134. 

1.  Precedent.  —  In  Cuyler  v.  Wayne, 
64  Ga.  78,  the  notice  of  application  was^ 
as  follows: 

"  Georgia,  Floyd  County. 
To  John  R.  Freeman,  guardian  of 
Thomas  Cuyler,  and  A.  B.  Ross,  guardi- 
an of  Estelle  Cuyler,  minor  children 
of  Telamon  Cuyler,  deceased:  You  are 
hereby  notified  that  I  shall  apply  to 
the  superior  c:o\xx\.  to  be  held  in  and  for  the 
county  of  Chatham  on  the  second  Monday 
in  Alay  next,  for  the  appointment  of 
partitioners  to  divide  the  lot  of  land 
fronting  on  Broughton  and  Bull  streets, 
in  the  city  of  Savannah,  devised  by  the 
will  of  Jeremiah  Cuyler,  deceased,  to 
his  daughter  for  life,  remainder  to  Tela- 
mon and  John  Cuyler  and  their  heirs, 
said  life  estate  having  terminated,  and 
that  an  order  for  the  sale  of  said  lots 
will  be  prayed  for. 

J.  Branham,  Jr. 
Trustee  Georgia  C,  Branham,  etc. 
Aprils,  1865-. 
Georgia,  Floyd  County. 
We  acknowledge  due  and  legal  ser- 
vice of  the  within,  and  waive  all  other 
and  further  notice.     This  April i^,i86j. 
John  R.  Freeman, 
Guardian  for  Thos.  Cuyler. 

A.B.  Ross, 
Guardian  for  Estelle  Cuvler. 
Filed  May  16,  iS^j-. 

W.  H.  Bullock,  Clerk  S.  C.  C.  C" 

2.  Georgia.  — The  party  applying  for 
a  writ  of  partition  shall  give  to  the 
other  parties  concerned  at  least  twenty 
days'  notice  of  his  intention  to  make 
application.  If  any  such  other  party 
concerned  be  a  minor  or  a  lunatic  or 
a  cestui  que  trust,  such  notice  may  be 
served  on  the  guardian  of  such  minor 
or  lunatic,  or  on  the  trustee  of  such 
cestui  que  trust.  If  any  of  the  parties 
reside  without  the  limits  of  the  state. 
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Macon,  in  said  county,  on  the  third  Monday  oi  June,  i899,   for  par- 
tition of  the  following  described  lands,  to  wit,  {describing  theni)  of 
which  said  lands  the  late  William  Doe  died  seised  and  possessed. 
Dated  at  Macon,  this  twentieth  day  of  May,  i899. 

John  Doe. 

2.  Obtaining  Leave  to  Bring  Action  by  Infant, 
a.  Affidavit. 

Form  No.  14726.' 

Nassau  County,  ss, 

Nathan  Hale,  of  Hempstead,  in  said  county  oi  Nassau,  being  duly 
sworn,  says  that  he  is  the  guardian  oi  John  Doe,  oi  Hempstead,  in  said 
county  oi  Nassau. 

That  saidyi7^«  Doe  is  an  infant  under  the  age  oi  fourteen  years, 
and  is  the  owner  as  tenant  in  common  (ov  joint  tenant')  together  with 
one  Richard  Roe,  of  an  undivided  one-half  oi  the  following  real  estate, 
situate  in  the  town  of  Hempstead,  in  said  county  of  Nassau,  to  wit, 
{describing  the  property). 

That  your  afifiant  is  of  the  opinion  that  the  interests  of  the  afore- 
said infant  will  be  promoted  by  the  bringing  of  an  action  for  a 
division  and  partition  of  the  aforesaid  real  estate,  and  that  deponent's 
opinion  is  based  upon  the  following  reasons,  to  wit:  {Here  state 
reasons  why  the  bringing  of  an  action  will  promote  the  interests  of  the 
.  infant. ) 

{Signature  and  jurat  as  in  Forfn  No.  8805.) 

b.  Order  Directing  Action  to  be  Brought. 

Form  No.  14727.* 

At  a  Surrogate's  Court,  held  in  and  for  the  county  of  Queens,  state 
■of  New  York,  at  the  surrogate's  office  in  the  city  oi  Long  Island  City, 
in  said  county  on  the  tenth  day  of  March,  i899. 

Present,  Hon.  John  Marshall,  Surrogate. 

In  the  matter  of  the  application  for  leave  to  bring  partition  action 
by  Johti  Doe,  an  infant. 

Application  having  this  day  been  made  to  the  undersigned,  John 
Marshall,  Surrogate  of  the  county  of  Queens,  state  of  New  York,  for 
leave  to  bring  a  partition  action  by  John  Doe,  an  infant,  and  it  satis- 
factorily appearing  to  said    surrogate,  by   the  affidavit   of  Nathan 

the  court  may  order  service  by  publica-  is  satisfied  by   affidavit   or   other  cona- 
tion.    2  Code  (1895),  §  4788.  petent  evidence   that   the    interests    of 
See  also  list  of  statutes  cited  supra,  the  infant  will  be  promoted  by  bring- 
notei,p.  398.  ing   the    action.     Code   Civ.    Proc,    § 

1.  Ne7v  York.  —  An  action  for  parti-  1534. 
tion    of    real    property    shall    not    be         See  also  list  of  statutes  cited  supra, 

brought  by  an  infant  except  upon  the  note  i,  p.  398. 

written   authority  of  the  surrogate  of         2.  New   York.  —  Code   Civ.   Proc,  § 

the  county  in  which   the  property  or  a  1534. 

part  thereof  is  situated.     The  authority         See  also  list  of  statutes  cited  supra, 

rshall  not  be  given  unless  the  surrogate  note  i,  p.  39S. 
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JIale,  dated  the  second  day  of  March,  iS99,  that  ssiid  yoAn  Doe  is  an 
infant  of  the  age  of  twelve  years,  and  the  owner  as  tenant  in  common 
{ox  joint  tenant)  with  Richard  Roe  of  an  undivided  one-half  of  certain 
real  estate,  situated  in  the  city  of  Long  Island  City,  in  said  county  of 
Queens,  and  described  in  said  affidavit,  and  that  the  interests  of  said 
infant  will  be  promoted  by  the  bringing  of  an  action  by  him  for  the 
partition  of  said  real  estate,  the  said  John  Doe  is  hereby  authorized 
tb  bring  such  action. 

Dated  this  tenth  day  of  March,  iS99. 

John  Marshall^  Surrogate. 

3.  Bill,  Complaint  or  Petition.^ 


1.  Bequisites  of  Bill,  Complaint  or  Peti- 
tion, Generally.  —  For  the  formal  parts 
of  a  bill  in  equity,  complaint  or  petition 
in  a  particular  jurisdiction  consult  the 
titles  Bills  in  Equity,  vol.  3,  p.  417; 
Complaints,  vol.  4,  p.  1019;  Petitions. 

For  statutory  provisions  relating  to 
the  requisites  of  a  bill,  complaint  or 
petition,  see  list  of  statutes  cited  supra, 
note  I,  p.  398. 

Venue  of  Action.  —  Where  none  of  the 
parties  to  the  proceeding  reside  in  the 
state  and  the  lands  are  situated  in 
various  counties,  the  proceeding  shall 
be  brought  in  the  county  where  the 
greater  part  of  the  land  lies.  Johnson 
V.  Detrick,  152  Mo.  243. 

Parties  Plaintiff  —  Generally.  —  Any 
person  having  an  undivided  interest  in 
real  estate  may  bring  an  action  for 
partition.  Sample  v.  Sample,  34  Kan. 
73;  Phillips  V.  Dorris,  56  Neb.  293. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  398. 

And  where  the  land  is  owned  by 
three  parties  as  tenants  in  common, 
two  may  unite  as  plaintiffs  and  bring 
a  bill  against  the  third.  Donnor  v. 
Quartermas,  90  Ala.  164.  But  title  and 
possession  or  right  to  possession  must 
be  vested  in  the  plaintiff  to  enable  him 
to  maintain  his  action.  Schori  v. 
Stephens,  62  Ind.  441. 

A  person  having  no  inteiest  in  the 
lands  cannot  maintain  proceedings  for 
partition.     Bowles  v.  McAllen,  16  111. 

Administrator  of  an  estate  cannot 
institute  partition  proceedings  unless 
such  power  is  expressly  given  by  stat- 
ute, as  he  does  not  possess  an  interest 
in  the  land  for  such  purpose.  Ryer  v. 
Fletcher  Ryer  Co.,  126  Cal.  482;  Ter- 
rell  V.  Weymouth.  32  Fla.  255;  Greeley 
V.  Hendricks.  23  Fla.  366;  Whitlock  v. 
Willard,  18  Fla.  156.  Nor  can  an  ad- 
13  E.  of  F.  P.  —  26. 


ministrator  continue  the  proceeding, 
although  originally  instituted  by  his 
intestate.  Greeley  v.  Hendricks,  23 
Fla.  366;  Whitlock  v.  Willard,  18  Fla. 
156. 

Heirs  and  devisees  are  proper  parties 
to  institute  proceedings  for  partition. 
Walther  v.  Regnault,  56  Hun  (N.  Y.) 
560;  Stewart's  Appeal,  56  Pa.  St.  241; 
Pressley  v.  Robinson,  57  Tex.  453; 
Wipff  V.  Heder,  (Tex.  Civ.  App.  1897) 
41  S.  W.  Rep.  164. 

Holder  of  bond  for  title,  binding  the 
vendors  to  convey  certain  undivided 
interests  in  land,  cannot  institute  pro- 
ceedings for  partition,  nor  after  institut- 
ing proceedings  will  such  person  obtain 
a  right  to  partition  by  obtaining  from 
one  of  the  vendors  a  deed  conveying  to 
him  an  undivided  interest  in  the  land, 
none  of  the  other  vendors  being  parties 
thereto.     Jones  v.  Napier,  93  Ga.  582. 

Husband  and  Wife. —  The  wife  should 
be  joined  as  plaintiff  with  her  husband 
in  partition  proceedings.  Ripple  v. 
Gilborn,  (Supreme  Ct.  Spec.  T.)  8  How. 
Pr.  (N.  Y.)  456. 

Infants.  —  An  infant  may  bring  pro- 
ceedings for  partition  in  his  own  name, 
by  his  next  friend,  or  in  the  name  of 
his  guardian.  Strange  v.  Gunn,  56  Ala. 
611.  But  the  infant  must  be  the  real 
party  complainant,  and  the  guardian 
cannot  sue  for  partition,  describing 
himself  simply  as  guardian.  Swift  v. 
Yanaway,  153  111.  197. 

Where  a  statute  provides  that  an  in- 
fant may  petition  for  partition  by 
guardian  or  next  friend,  such  guardian 
or  next  friend  must  be  competent  to 
act  in  the  case,  and  a  guardian  whose 
interest  is  hostile  to  that  of  his  ward 
cannot  act  for  his  ward  in  that  pro- 
ceeding. Roodhouse  v.  Roodhouse, 
132  111.  360. 

In  such  case  the  infant  should  be 
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made  a  defendant  to  the  action  by  the 
guardian,  and  have  a  guardian  ad  litem 
appointed  to  represent  his  interests. 
Roodhouse  v.  Roodhouse,  132  III.  360. 

Where  a  petition  is  filed  by  John  Doe 
as  guardian  of  Richard  Roe,  it  will  not 
be  taken  as  filed  for  the  ward  but  for 
the  guardian  personally.  Bowles  v. 
McAllen,  16  111.  30. 

Lunatics.  —  A  proceeding  for  parti- 
tion may  be  brought  by  a  lunatic,  in 
which  case  it  should  be  filed  in  his 
name  by  his  guardian  or  he  should 
be  joined  as  complainant  with  his 
guardian.     West  v.  West,  90  Ala.  458. 

Purchaser  of  tenant's  interest  is  en- 
titled to  partition.  Hill  z.  Jones,  65 
Ala.  214;  Stewart's  Appeal,  56  Pa.  St. 
241. 

Reversioners  and  remaindermen  hold- 
ing interests  in  fee  in  land  subject 
to  an  unexpired  life  estate  are  entitled 
to  partition.  Drake  v.  Merkle.  153  111. 
318;  Hilliard  v.  Scoville,  52  111.  449; 
Smith  V.  Gaines,  38  N.  J.  Eq.  65; 
Bradshaw  v.  Callaghan.  8  Johns.  (N. 
Y.)558.    . 

In  Indiana,  however,  it  is  held  that 
partition  cannot  be  had  by  the  remain- 
derman during  the  existence  of  the  life 
estate.  Stout  v.  Dunning,  72  Ind.  343; 
Coon  V.  Bean,  69  Ind.  474;  Schori  v. 
Stephens,  62  Ind.  441. 

Tenants  for  Life.  —  A  bill  for  parti- 
tion may  be  maintained  by  a  tenant 
for  life.  Gayle  v.  Johnston,  80  Ala. 
395;  Hawkins  v.  McDougal,  125  Ind. 
597;  Shaw  V.  Beers,  84  Ind.  528. 

Partition  cannot  be  decreed,  how- 
ever, in  favor  of  a  life  tenant  against  a 
remainderman,  the  statute  authorizing 
partition  only  between  joint  tenants  or 
tenants  in  common.  Smith  v.  Run- 
nels, 97  Iowa  55. 

Parties  Defendant  —  Generally.  —  All 
persons  having  an  interest,  whether  in 
fee,  as  tenants  for  life,  or  as  remainder- 
men, should  be  made  parties.  Gayle 
V.  Johnston,  80  Ala.  395;  Whitman  v. 
Reese,  59  Ala.  532;  Sutter  v.  San  Fran- 
cisco, 36  Cal.  112;  Candy  v.  Stradley, 
I  Del.  Ch.  113;  Gage  v.  Bissell,  119  111. 
2g8;  Grand  Tower  Min.,  etc.,  Co.  v. 
Gill,  III  111.  541;  Holman  v.  Gill,  107 
111.  467;  Gage  V.  Reid,  104  111.  509; 
Kester  7).  Stark,  19  111.  328;  Hassett  v. 
Ridgely,  49  111.  197;  Edwards  v.  Dyke- 
man,  95  Ind.  509;  Milligan  v.  Poole,  35 
Ind.  64;  Harlan  v.  Stout,  22  Ind.  488; 
Millsaps  V.  Shotwell,  76  Miss.  923; 
Estes  V.  Nell,  108  Mo.  172;  Dameron  v. 
Jameson,    71     Mo.    97;    McGregor    v. 


Hampton,  70  Mo.  App.  9S;  Burhans 
V.  Burhans,  2  Barb.  Ch.  (N.  Y.)  398; 
Purcell  V.  Purcell,  23  Pa.  Co.  Ct.  330; 
Holloway  v.  Mcllhenny  Co.,  77  Tex. 
657;  Glasscock  w.  Hughes,  55  Tex.  461; 
Huffman  v.  Cartwright,  44  Tex.  296;. 
Oliver  v.  Robertson,  41  Tex.  422; 
Franks  v.  Hancock,  i  Tex.  Unrep.. 
Cas.  554. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  398. 

Persons  who  have  no  interest  in  the 
premises  should  not  be  made  parties. 
Hillens  v.  Brinsfield,  108  Ala.  605; 
Horton  v.  Sledge,  29  Ala.  478.  Al- 
though it  is  alleged  that  such  persons 
are  in  possession  of  the  land.  Hillens 
V.  Brinsfield,  108  Ala.  605. 

Adverse  Claimants.  —  All  persons 
holding  or  claiming  adversely  to  the 
plaintiffs  must  be  made  parties  to- 
the  proceedings.  Gage  v.  Reid,  104  111. 
509;  Foster  7/.  Jones,  (Miss.  1894)  17  So. 
Rep.  893;  Thompson  v.  Holden,  117 
Mo.  118;  Malanev  v.  Cronin,  44  Hun 
(N.  Y.)  270. 

Assignee  of  cotenant  is  a  proper 
party.  Griel  v.  Randolph,  108  Ala. 
601;  Gates  V.  Salmon,  35  Cal.  576;  Sut- 
ter V.  San  Francisco,  36  Cal.  112. 
But  where  a  party  acquires  title  to  a 
portion  of  the  land  during  the  penden- 
cy of  the  suit  he  need  not  be  made 
a  party.     Harms  v,  Jacobs,  160  111.  589. 

Cestui  que  trust  is  a  necessary  party, 
and  the  trustee  of  a  cotenant  defend- 
ant is  not  a  proper  party  to  represent 
the  title  held  by  the  trustee  for  the 
benefit  of  his  cestui  que  trust  after  the 
death  of  the  latter,  where  the  bill  does 
not  show  that  the  trust  changed  after 
such  death  and  the  powers  or  title  in 
the  trustee  are  sufficient  to  authorize 
him  to  represent  the  property  sought 
to  be  partitioned  without  the  presence 
of  his  new  cestui  que  trust  as  a  party 
defendant.  Nelson  v.  Haisley,  39  Fla. 
145.  But  where  the  trustees  pray  for 
partition  and  they  hold  the  title,  it  is 
not  necessary  to  make  the  cestui  que 
trust  a  party.  Smith  v.  Gaines,  38 
N.  J.  Eq.  65. 

Dowress. — It  is  not  necessary,  though 
in  most  cases  it  is  advisable,  to  make  a 
widow  entitled  to  dower  in  the  premi- 
ses a  party.  Tanner  v.  Niles,  i  Barb. 
(N.  Y.)  560.  And  see  Barclay  v.  Kerr, 
no  Pa.  St.  130,  holding  that  a  widow 
is  a  proper  party  to  the  proceeding. 

Heirs  and  devisees  are  necessary  par- 
ties. Rivas  v.  Summers,  33  Fla.  539; 
Whitton    v.    Whitton,    38    N.    H.    127; 
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Newland  v.  Holland,  45  Tex.  588. 
And  where  the  owner  of  an  undi- 
vided interest  devises  his  interest  in 
part  to  one  and  in  another  part  to 
another,  both  devisees  should  be  made 
parties  to  the  bill.  Whitton  v.  Whit- 
ton,  38  N.  H.  127. 

Holder  of  mortgage  note  is  a  necessary 
party.  Spencer  v.  Wiley,  149  111.  56. 
And  the  holder  of  a  note  secured  by 
deed  of  trust  on  a  portion  of  the  premi- 
ses should  be  made  a  party.  Vogle  v. 
Brown,  120  111.  338. 

Husband  and  Wife.  —  Where  a  bill  is 
filed  against  the  wife  and  others, 
seeking  partition  of  lands  in  which 
she  has  a  statutory  estate,  the  husband 
is  not  a  necessary  party.  Marshall  v. 
Marshall,  86  Ala.  383.  Barnes  v. 
Blake,  59  Hun  (N.  Y.)  371;  Mapes 
V,  Brown,  (Supreme  Ct.  Spec.  T.)  14 
Abb.  N.  Cas.  (N.  Y.)  94. 

The  wife  of  a  tenant  in  common  is 
not  a  necessary  party.  Davis  v.  Lang, 
153  111.  175;  Haggerty  v.  Wagner,  148 
Ind.  (125;  Hinds  v.  Stevens,  45  Mo. 
209;  Lee  z>.  Lindell,  22  Mo.  202.  But 
where  a  married  woman  claims  a 
homestead  right  or  interest  in ,  the 
property  she  must  be  joined.  De  Uprey 
V.  De  Uprey,  27  Cal.  329;  Wheat  v. 
Burgess,  21  Kan.  407. 

Judgment  creditors  or  parties  whose 
claims  are  to  be  paid  in  the  distribution 
should  be  made  parties,  that  the  amount 
remaining  due  may  be  ascertained. 
Smith  V.  Higgins,  152  111.  159;  Metcalf 
V.  Hoopingardner,  45  Iowa  510. 

Lien-holders  must  be  made  parties  to 
the  proceedings.  Edwards  v.  Dyke- 
man,  95  Ind.  509;  Metcalf  v.  Hoopin- 
gardner, 45  Iowa  510;  Winfield  v. 
Stacom,  40  N.  Y.  App.  Div.  95. 

Mortgagee  should  be  made  a  party  to 
the  proceedings.  Spencer  z/.  Wiley,  149 
111.  56;  Loomis  V.  Riley,  24  111.  307; 
Winfield  v.  Stacom,  40  N.  Y.  App. 
Div.  95.  And  a  mortgagee  of  one  of  the 
legatees  or  devisees  may  properly  be 
made  a  party.  Whitton  v.  Whitton,  38 
N.  H.  127. 

Partners.  —  A  partner,  to  whom  one 
of  the  cotenants  has  attempted  to 
convey  an  easement,  is  not  a  necessary 
party;  nor  is  a  former  cotenant,  who 
in  conveying  his  interest  has  attempted 
to  create  an  easement  by  reservation  to 
himself.  Pfeiffer  v.  Regents,  74  Cal. 
156. 

Personal  representatives  of  deceased 
tenants  should  be  made  parties  to  the 
bill,    unless    the    bill    avers    that   the 


estates  of  such  tenants  owe  no  debts. 
Davis  V.  Bingham,  in  Ala.  292;  Mc- 
Queen V.  Turner,  91  Ala.  273;  McEvoy 
V.  Leonard,  89  Ala.  455;  Marshall  v. 
Marshall,  86  Ala.  383. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  398. 

Where  the  bill  alleges  that  the  de- 
cedent left  no  debts  and  that  no 
administration  has  been  granted,  it  is 
sufficient.  Stevenson  v.  Anderson,  87 
Ala.  228. 

Where  the  action  is  brought  against 
minors  before  the  settlement  of  the 
estate,  however,  the  personal  repre- 
sentative should  be  made  a  party. 
Budde  V.  Rebenack,  137  Mo.  179. 
Contra,  that  the  administrator  is 
neither  a  necessary  nor  a  proper  party 
to  the  proceeding,  Foster  v.  Newton 
46  Miss.  66r. 

Whether  an  administrator  de  bonis 
non  cum  testamento  annexo  is  a  proper 
party  is  questioned  in  Barclay  v.  Kerr, 
no  Pa.  St.  130. 

Unknown  Parties.  —  In  order  to  give 
the  court  jurisdiction  over  unknown 
parties,  all  that  is  necessary  is  to  allege 
that  there  are  unknown  parties.  Thorn- 
ton V.  Houtze,  91  111.  199. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  398. 

Description  of  Property.  —  The  prop- 
erty of  which  partition  is  sought  must 
be  particularly  described  in  the  com- 
plaint. Trainor  v.  Greenough,  145  111. 
543;  Fix  V.  Koepke,  44  La.  Ann.  745; 
Swanton  v.  Crooker,  52  Me.  415. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  398. 

A  general  description  that  will  lead 
to  the  identification  of  the  property  is 
sufficient.     Thruston  v.  Minke,  32  Md. 

571- 

An  insufficient  description  in  the  bill 
cannot  be  aided  by  reference  to  a  deed, 
as  in  a  case  where  a  deed  was  given 
sixty  years  before  the  bringing  of  the 
bill,  because  in  so  long  an  interval  the 
local  objects  and  circumstances  may 
have  greatly  changed.  Miller  z/.  Miller, 
16  Pick.  (Mass.)  215. 

Where  amended  bill  is  filed  and  fails 
to  describe  the  property  except  by 
reference  to  the  answer  and  cross-bill 
filed  by  the  defendant  to  the  original 
bill,  it  is  insufficient.  Stein  v.  Mc- 
Grath.  116  Ala.  593. 

"A  certain  law  library,  consisting  of 
dihoxxx.  fifteen  thousand  volumes  of  text 
books  and  reports,"  is  not  a  sufficient  de- 
scription.  Strange  v.  Gunn,  56  Ala.  6ii. 
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In  Swanion  v.  Crooker,  52  Me.  415, 
the  following  description  was  held  in- 
sufficient: "  A  parcel  01  land  situate  in 
West  Batliy  in  the  county  of  Sagadahoc, 
and  bounded  as  follows,  to-wit:  —  Be- 
ginning at  a  spruce  tree  in  the  wall, 
near  Freeman' s  field,  so  called,  —  thence 
north,  sixty-eight  degrees  west,  to  Ne7v 
AI endows  river,  as  surveyed  by  Timothy 
Biitchelder,  March  ijth,  18^9;  thence 
beginning  at  said  spruce  tree,  and  run 
ning  southerly  by  the  west  line  of  the 
Freeman  field,  as  now  fenced,  to  low 
water  mark;  thence  easterly,  northerly 
and  westerly  to  Ne7v  Meadows  river; 
and  by  the  river  to  the  Batchelder 
line."  And  describing  the  property  as 
^' One  fourth  of  an  acre  of  land  on  which 
a  saw-mill  formerly  stood,  on  a  stream  of 
water  called  by  the  name  oi  Fall  Brook, 
with  the  lands  on  which  the  log-ways 
of  said  mill  were  laid,  together  with 
the  dam  across  said  stream,  and  the 
privilege  of  the  water  thereof,  and  the 
appurtenances  to  said  lands  and  tene- 
ments belonging,  which  said  lands  and 
tenements  are  situate  in  said  Middle- 
borough,  and  said  dam  is  the  same  dam 
by  means  of  which  a  head  of  water  was 
formerly  raised  for  the  working  of  the 
Fall  Brook  Furnace"  is  not  sufficient. 
Miller  v.  Miller,  16  Pick.  (Mass.)  215. 

Value  of  property  should  be  alleged. 
Fix  V.  Koepke,  44  La.  Ann.  745. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  39S. 

Interest  of  Parties  —  Generally.  —  The 
interest  of  all  persons  in  the  premises 
sought  to  be  partitioned  must  be  set 
forth.  Miller  v.  Sharp,  48  Cal.  394; 
Wilson  V.  Dresser.  152  111.  387;  Trainor 
V.  Greenough,  145  111.  543;  Prichard  7>. 
Littlejohn,  128  111.  123;  Gage  t/.  Bissell, 
119  111.  29S;  Habberion  v.  Habberton, 
58  111.  App.  99;  Lease  v.  Carr,  5  Blackf. 
(Ind.)  353;  Darr  v.  Darr,  102  Iowa  453; 
Millington  v.  Millington,  7  Mo.  446; 
Van  Cortlandt  v.  Beekman,  6  Paige 
(N.  Y.)  492;  Ramsay  v.  Bell,  3  Ired. 
Eq.  (38  N.  Car.)  209;  Buffalo  Bayou 
Ship  Channel  Co.  v.  Bruly,  45  Tex.  6; 
Nichols  V.  Nichols,  28  Vt.  228;  Martin 
V.  Martin,  95  Va.  26. 

But  it  is  not  required  that  the  title  of 
the  parties  be  set  out  at  length. 
Rutherford  v.  Jones,  14  Ga.  521;  Brad- 
shaw  V.  Callaghan,  8  Johns.  (N.  Y.)  558. 

Nor  is  it  necessary  to  state  the  man- 
ner in  which  parties  derived  title. 
Blakely  v.  Boruff,  71  Ind.  93;  Ransom 
V.  High,  37  W.  Va.  838;  Spensley  v. 
Janesville  Cotton  Mfg.  Co.,  62  Wis.  549. 


Contra  in  California,  that  plaintiff  must 
state  the  origin,  nature  and  extent  of 
his  title.  Broad  v.  Broad,  40  Cal.  493. 

A  clear  legal  title  in  the  plaintiff  must, 
however,  be  shown.  Pierce  v.  Rollins, 
83  Me.  172;  Nash  v.  Simpson,  78  Me. 
142;  McCabe  v.  Hunter,  7  Mo.  355. 

That  plaintiff  and  defendants  are 
owners  and  tenants  in  common,  and 
that  plaintiff  is  the  owner  in  fee  simple 
of  an  undivided  part,  specifying  the 
extent  thereof,  is  sufficient  allegation  as 
to  title.  Pipes  v.  Hobbs,  83  Ind.  43; 
Blakely  %.  Boruff,  71  Ind.  93;  Hoffman 
V.  Ross,  25  Mich.  175;  Bradshaw  v. 
Callaghan,  8  Johns.  (N.  Y.)  558. 

Alleging  seisin  in  the  ancestor  and 
descent  to  the  heir  is  sufficient  as  to 
title.  McQueen  v.  Turner,  91  Ala.  273; 
Schneider  v.  Seibert,  50  111.  284;  Tup- 
pery  v.  Hertung,  46  Mo.  135;  Martin  v. 
Martin,  95  Va.  26. 

That  plaintiffs  are  owners  in  fee  is 
equivalent  to  an  allegation  that  they 
are  owners  in  fee  simple.  McMahan  v. 
Newcomer,  82  Ind.  565;  Lucet  v.  Beek- 
man, 2  Cai.  (N.  Y.)  385. 

That  the  parties  hold  the  premises 
together  and  undivided,  coupled  with 
a  statement  of  the  quantity  of  the 
estate  and  the  undivided  interest  each 
is  entitled  to,  is  sufficient.  Ransom  v. 
High,  37  W.  Va.  838;  Spensley  v.  Janes- 
ville Cotton  Mfg.  Co.,  62  Wis.  549. 

Where  the  bill  states  that  complain- 
ant and  her  sisters,  who  are  the  de- 
fendants, are  each  seised  in  fee  of  an 
undivided  third  interest  in  the  lands 
under  a  deed  from  the  common  grantor, 
and  that  no  one  else  is  interested  in  the 
property  except  that  their  mother,  a 
defendant,  "claims  to  have  some  in- 
terest therein  and  to  be  in  possession  of 
the  premises,"  and  that  she  "refuses 
to  set  forth  her  interest  or  join  in  par- 
tition," and  prays  that  the  shares  be- 
longing to  any  of  the  parties  may  be 
ascertained  and  settled  and  partition 
be  made,  it  sufficiently  states  the  quan- 
tity or  proportionate  share  held  or 
claimed  by  the  several  owners  or  others 
interested,  and  such  other  matters  as 
may  be  necessary  to  enable  the  court 
to  adjudicate  the  rights  and  interests 
of  the  parties  under  the  statute.  Keil 
V.  West,  21  Fla.  508. 

That  petitioner's  interest  is  a  certain 
fraction  of  a  township  is  sufficient. 
Jewett  V.  Persons  Unknown,  61  Me. 
408. 

That  land  was  devised  to  eleven 
heirs,  naming  them,  that  seven  of  the 
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heirs  have  assigned  to  defendant,  and 
that  defendant  holds  seven-elevenths 
of  the  property,  is  sufficient  averment 
of  interest.  Eberts  v.  Fisher,  44  Mich. 
551- 

Where  executors  and  devisees  set 
forth  in  their  bill  that  an  undivided  in- 
terest in  thg  premises  was  devised  to 
the  latter  in  common  with  power  in  the 
executors  to  sell,  a  sufficient  interest  is 
set  forth  in  the  executors  to  maintain 
the  action,  as  no  partition  is  desired 
between  themselves.  Page  v.  Webster, 
8  Mich.  263, 

In  Texas,  it  is  sufficient  to  allege  that 
the  parties  are  cotenants  of  a  whole 
tract  of  land,  and  leave  with  the  defend- 
ants, to  show  their  respective  interests. 
Glasscock  v.  Hughes,  55  Tex.  461.' 

Unknown  Interests.  —  If  any  of  the 
interests  are  unknown,  contingent  or 
doubtful,  such  facts  must  be  set  forth 
with  reasonable  certainty.  Darr  v. 
Darr,  102  Iowa  453. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  398, 

Seisin  or  possession  of  plaintiff  must  be 
shown  by  the  complaint.  Bradley  v. 
Harkness,  26  Cal.  69;  Brown  v.  Brown, 
133  Ind.  476;  Wintermute  v.  Reese,  84 
Ind.  30S;  Howell  v.  Mills,  7  Lans.  (N. 
Y.)  193;  Calland  v.  Conway,  14  R.  I.  9; 
Garrett  v.  Weinberg,  50  S.  Car.  310. 

Where  the  complaint  merely  alleges 
seisin  in  the  plaintiff,  with  no  fact  to 
support  the  allegation,  it  is  insufficient 
as  failing  to  show  plaintiff's  right  to 
bring  the  action.  Doane  v.  Mercantile 
Trust  Co.,  160  N.  Y.  494. 

That  parlies  are  seised  in  common  of 
the  land  is  sufficient  allegation  of  plain- 
tiff's possession.  Keil  v.  West,  21  Fla. 
508. 

Nature  of  plaintiff's  claim  must  be  set 
forth;  thus,  if  suing  in  a  representative 
capacity,  it  must  be  so  statedor  made  to 
appear,  otherwise  complainant  will  be 
conclusively  presumed  to  be  acting  in 
his  own  right.  Stokes  v.  Riley,  121 
111.  166. 

Nature  of  adverse  title  and  the  ground 
entitling  plaintiff  to  relief  in  regard 
thereto  must  be  stated,  where  the  bill 
seeks  to  set  aside  or  impeach  an  ad- 
verse title  or  to  subordinate  the  same 
to  the  title  of  the  plaintiff.  Gage  v. 
Bissell,  119  111.  298;  Gage  v.  Reid,  104 
111.  509.  And  if  the  nature  of  such  titles 
is  unknown  to  the  complainant,  that 
fact  must  be  alleged  and  the  holders 
or  claimants  made  defendants  and  re- 
quired to  discover  the  nature  and  ex- 


tent of  their  claim,  and  upon  discovery 
the  bill  may  be  amended  so  as  to  pray 
for  the  desired  relief.  Gage  v.  Reid, 
104  111.  509. 

Where  the  tenant  has  been  excluded 
from  possession  under  an  adverse  claim 
of  title,  and  his  complaint  alleges  the 
legal  title  in  the  defendant,  he  must 
set  forth  facts  tending  to  show  equi- 
table title  in  himself.  Chapman  v. 
Allen,  II  Wash.  627. 

That  parties  are  entitled  to  entire  estate 
sought  to  be  partitioned  must  be  shown 
by  the  petition.  Maverick  v.  Burney, 
88  Tex.  560;  Buffalo  Bayou  Ship  Chan- 
nel Co.  V.  Bruly,  45  Tex.  6. 

That  parties  are  the  only  persons  in- 
terested in  the  premises  should  be  stated. 
Purcell  V.  Purcell,  23  Pa.  Co.  Ct.  330. 

And  where  the  petition  was  against  a 
brother  of  a  former  owner,  such  former 
owner  being  deceased,  and  the  unknown 
heirs  of  such  owner,  it  was  held  that  it 
should  have  been  alleged  that  the  peti- 
tioner knew  of  no  sister  or  brother  of 
the  deceased,  excepting  the  one  named 
in  the  petition.  Thornton  v.  Houtze, 
91   111.  199. 

That  parties  own  no  other  lands  in  com- 
mon in  the  state  must  be  averred,  where 
infants  are  interested  in  the  proceed- 
ings. Hun's  N.  Y.  Ct.  Rules  (1896), 
No.  65. 

But  see  Pritchard  v.  Dratt,  32  Hun 
(N.  Y.)  417,  holding  that  an  omission  to 
make  this  averment  is  a  mere  irregu- 
larity, which  cannot  be  taken  advantage 
of  by  demurrer. 

Homestead  Bight.  —  An  allegation  in 
a  bill  that  "  /aue  Doe  is  entitled  to  a 
homestead  in  said  premises "  is  suffi- 
cient on  failure  of  answer  to  decree  a 
homestead.  Schaefer  v.  Kienzel,  123 
111.  430. 

Inability  of  tenants  to  agree  on  a  parti- 
tion of  the  property  need  not  be  alleged. 
Trainor  v.  Greenough,  145  111.  543. 

That  lands  cannot  be  equitably  divided 
should  be  stated  in  the  bill,  where  a 
sale  thereof  is  required.  McEvoy  v. 
Leonard,  89  Ala.  455. 

Where  the  complaint  stales  that  "  the 
premises  cannot  be  divided  by  metes 
and  bounds,  without  prejudice,"  it  is 
sufficient,  and  the  facts  upon  which  the 
plaintiff  relies  to  obtain  a  particular 
mode  of  partition  need  not  be  stated. 
De  Uprey  zk  De  Uprey,  27  Cal.  329. 

An  allegation  that  "  the  land  is  only 
valuable  as  a  cotton  plantation,  and 
that  to  have  the  same  partitioned  into 
three  separate  and  distinct  parts  would 
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a.  In  General. 


greatly  diminish  its  value,"  is  suffi- 
cient to  authorize  the  decree  of  sale. 
Royston  v.  Royston,  13  Ga.  425. 

Prayer  for  Belief  —  Generally.  —  The 
bill  must  pray  for  a  partition  of  the 
premises.  Trainor  v.  Greenough,  145 
111.  543;  Dyer  z/.  Vinton,  10  R.  I.  517. 
But  the  mode  of  partition  desired 
need  not  be  stated.  De  Uprey  v.  De 
Uprey,  27  Cal.  329. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  398. 

Where  the  bill  prays  for  a  sale  of  the 
premises,  it  is  defective.  Dyer  v.  Vin- 
ton, 10  R.  I.  517. 

Accounting  for  Advancements.  —  A 
prayer  for  an  account  of  the  advance- 
ments received  by  the  several  heirs 
may  be  joined  with  a  prayer  for  parti- 
tion.  Marshall  v.  Marshall,  86  Ala.  383. 

Accounting  for  Rents  and  Profits.  — 
A  prayer  for  accounting  for  rents  and 
profits  may  be  added  to  a  prayer  for 
partition.  West  v.  West,  90  A!a.  458; 
Tindal  v.  Drake,  51  Ala.  574;  Horton 
V.  Sledge,  29  Ala.  478;  Goodenow  v. 
Ewer,  16  Cal.  461;  Lowe  v.  Burke,  79 
Ga.  164;  Boggs  V.  Chambers,  9  Ga.  i; 
Hawkins  z'.  Taber,  47  111.  459;  Scantlin 
V.  Allison,  32  Kan.  376;  Scarborough 
V.  Smith,  18  Kan.  399;  Edde  v.  Pash- 
pah-o,  5  Kan.  App.  115;  Bridgford  v. 
Barbour,  80  Ky.  529;  Durbridge  v. 
Crawley,  43  La.  Ann.  504:  Miller 
V.  Mills,  4  Neb.  362;  Davidson  v. 
Thompson,  22  N.  J.  Eq.  83;  Obert  v. 
Obert,  10  N.  J.  Eq.  98;  Tyner  v.  Fen- 
ner,  4  Lea  (Tenn.)  469. 

Where  an  accounting  for  rents  and 
profits  is  desired,  the  bill  must  show 
that  the  defendants  are  in  possession 
of  a  greater  portion  of  the  land  than 
they  are  entitled  to,  or  that  they  are 
holding  adversely  to  the  complainant, 
or  that  there  has  been  an  actual  ouster 
of  complainant.  Lansdale  v.  Brown,  49 
Ga.  278;  Lilly  v.  Menke,  126  Mo.  190; 
Ragan  v.  McCoy,  29  Mo.  356. 

Where  the  bill  unites  as  defendants 
a  tenant  in  common,  who  has  been  in 
possession  of  only  a  portion  of  the 
land,  and  a  trustee,  who  held  posses- 
sion of  the  entire  tract  until  the  de- 
livery of  such  portion  to  the  aforesaid 
defendant,  a  prayer  for  an  account  of 
the  rents  and  profits  may  be  added, 
since  the  accounts  against  the  two  de- 
fendants are  so  connected  that  one 
cannot  be  taken  without  the  other. 
Horton  v.  Sledge,  29  Ala.  478. 


Where  the  bill  prays  for  partition 
among  remaindermen  in  fee,  after  the 
termination  of  a  life  tenancy,  and  for 
an  account  and  distribution  of  the 
estate  of  the  life  tenant,  two  causes  of 
action  are  improperly  joiritd.  Shanks 
V.  Mills,  25  S.  Car.  358. 

Assignment  of  Dower.  —  Where  the 
bill  suggests  that  the  widow  is  entitled 
to  dower,  but  the  prayer  does  not  ask 
that  the  dower  be  assigned,  the  court 
has  no  power  to  make  an  assignment 
thereof.     Tibbs  v.  Allen,  27  111.  119. 

Contribution  to  Repairs. — Where  re- 
pairs have  been  made  to  the  property 
by  one  of  the  cotenants,  a  prayer  for 
contribution  may  be  added  to  the 
prayer  for  partition.  McDearman  v. 
McClure,  31  Ark.  559;  Drennen  v. 
Walker,  21  Ark.  539. 

Pecuniary  Compensation. — Where  par- 
tition cannot  be  equitably  made  in 
kind,  the  bill  should  allege  that  to 
equalize  the  lots  it  will  be  absolutely 
necessary  to  decree  pecuniary  compen- 
sation.  Rutherford  v.  Jones,  14  Ga.  521. 

Possession.  —  Prayer  for  possession 
may  be  joined  with  a  prayer  for  parti- 
tion. Durbridge  v.  Crawley,  43  La. 
Ann.  504. 

Quieting  Title.  —  A  prayer  to  quiet 
title  may  be  added  to  a  prayer  for  par- 
tition. Durling  v.  Hammar,  20  N.  J. 
Eq.  220;  Henderson  v.  Henderson,  44 
Hun  (N.  Y.)  420. 

But  see  Morse  v.  South,  80  Fed.  Rep. 
206,  to  the  effect  that  a  bill  is  multi- 
farious where  it  prays  for  partition  and 
also  to  quiet  title. 

Receiver. — The  bill,  in  addition  to 
praying  for  partition,  may  pray  that  a 
receiver  be  appointed.  Low  z/.  Holmes, 
17  N.  J.  Eq.  148. 

Recovery  of  Real  Property. —  A  prayer 
for  the  recovery  of  real  property  may 
be  joined  with  a  prayer  for  partition. 
Scarborough  v.  Smith,  18  Kan.  399. 

Specific  Performance.  —  Where  the 
bill  prays  for  specific  performance  to 
convey  lands  and  also  for  partition,  it 
is  multifarious.  Brown  v.  Grandin, 
(N.  J.  1888)  13  Atl.  Rep.  266. 

In  Whitten  v.  Whitten,  36  N.  H.  326, 
it  was  held  that  a  bill  praying  for  par- 
tition and  that  one  of  the  defendants  be 
compelled  to  convey  was  multifarious, 
as  the  other  defendants  had  no  interest 
in  the  deed  of  conveyance. 

1.  Precedents.  —  In  Kent  v.  Parks,  67 
Ind.  53,  the  second  paragraph  of  the 
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complaint  was  as  follows:  "  The  plain- 
tiff, further  complaining  of  the  defend- 
ant, says,  that  heretofore,  to  wit,  on  the 

day  of i8j6,  one  Thomas  Kent 

died  at  said  county  and  State,  intes- 
tate, seised  in  fee-simple  of  the  fol- 
lowing described  real  estate  situate  in 
Mori^an  county  and  State  of  Indiana,  to 
wit:"  i^Here  the  land  was  described.) 
"That  said  decedent  left  surviving 
him,  as  his  heir  at  law,  this  plaintiff, 
his  widow,  and  that  he  left  no  children; 
that  one  Joseph  Taggart  was  duly  ap- 
pointed as  administrator  of  said  dece- 
dent's estate;  and  that,  on  the day 

of .  iSj'.S',  he  presented  a  petition  to 

the /w^a/^  court  of  said  Morgan  county, 
disking  leave  to  sell  said  decedent's  in- 
terest in  said  lands  to  pay  debts  of  said 
estate,  and  that  such  proceedings  were 

had  as  that,  on   the day  of , 

i85'<5',  he  was  ordered  to  sell  the  same 

for  said  purpose;  and  that,  on  the 

day  of ,   iSj^,  said   administrator 

did  sell  and  convey  Said  land  to  one 
Daniel  Gibbs;  that  the  plaintiff  was  not 
made  a  party  to  the  proceedings  of  said 
administrator  to  sell  said  lands,  nor  did 
she  have  any  notice  of  the  pending  of 
«aid  application  until  after  said  lands 
were  so  sold  by  said  administrator; 
and  that,  on  the  ^jM  day  of  September, 
1876,  one  Thomas  H.  Dixon,  sheriff  of 
Morgan  county,  conveyed  said  lands  to 
the  defendant  herein ;  that  the  plaintiff  is 
therefore  the  owner  in  fee-simple  of  the 
undivided  one-third  of  said  lands,  and 
that  the  defendant  is  the  owner  in  fee- 
simple  of  the  other  ttuo-thirds  of  the 
same.  Wherefore  the  plaintiff  prays 
partition,"  etc. 

It  was  contended  that  the  complaint 
showed  that  the  action  was  barred  by 
the  statute  of  limitations.  It  was  held 
that  as  the  complaint  did  not  show  that 
it  did  not  come  within  some  of  the  ex- 
ceptions of  the  statute  it  was  sufficient. 

Where  the  complaint  is  by  the 
widower  of  the  ancestor's  intestate 
daughter,  and  alleges  that  the  intestate 
had  died  seised  in  fee-simple  of  certain 
lands;  that  he  left  surviving  him  his 
widow  and  four  children,  one  of  the 
latter  being  the  wife  of  the  plaintiff; 
that  subsequently  the  plaintiff's  wife 
had  died  intestate  without  issue  and 
without  having  parted  with  any  of  her 
interest  in  the  premises,  and  leaving 
the  plaintiff  a  widower,  it  was  held  that 
for  want  of  an  averment  either  that  the 
plaintiff's  deceased  wife's  mother  did 
not  survive  her  or  that  the  value  of  all 


her  property,  real  and  personal,  at  the 
time  of  her  death  did  not  exceed  one 
thousand  dollars,  the  plaintiff  was  en- 
titled to  but  three-fourths  of  the  real 
estate  inherited  by  her.  Dye  v.  Davis, 
65  Ind.  474. 

In  Huston  v.  Neil,  41  Ind.  504,  the 
complaint  alleged  in  substance  that 
the  plaintiff  was  a  tenant  in  common 
with  the  defendants  in  lot  fifty-one  of 
Conner's  first  plat  in  the  original  plat 
of  the  town  of  Connersville,  Fayette 
county,  Indiana;  that  on  the  twenty- 
seventh  day  of  April,  1855,  one  Joshua 
Bates  and  one  Edward  Neil  purchased 
said  real  estate  from  the  Junction  Rail- 
road Company,  which  company,  by 
proper  deed,  conveyed  said  property 
to  Bates  and  Neil;  that  at  the  time  said 
conveyance  was  made  to  said  Bates 
and  Neil,  she  was  the  lawful  wife  of 
the  said  Edward  Neil,  and  continued 
to  be  such  until  the  fourth  day  of 
January,  1870,  when  the  said  Neil  de- 
parted this  life  intestate;  that  on  the 
thirtieth  day  of  April, 1855, the  said  Bates 
and  Neil,  by  a  mortgage  duly  and  law- 
fully executed,  mortgaged  said  lot  to 
the  defendants;  that  on  the  seventeenth 
day  of  March,  1859,  the  said  mortgage 
was  foreclosed,  and  said  real  estate 
was  ordered  to  be  sold;  that  in  pursu- 
ance of  said  decree  and  order  of  sale, 
the  said  property  was,  on  the  seventh 
day  of  ,  1859,  sold,  and  was  pur- 
chased by  the  said  defendants,  to  whom 
a  proper  conveyance  was  made,  and 
that  they  are  now  the  owners  of  the  un- 
divided five-sixths  thereof;  that  plaintiff 
did  not  join  with  her  husband  in  the 
execution  of  said  mortgage;  that  she 
has  not  parted  with  her  interest  in  said 
property;  that  as  the  widow  of  said 
Edward  Neil,  deceased,  she  is  the 
owner  of,  and  entitled  to,  the  one  un- 
divided sixth  of  said  real  estate;  and 
that  the  defendants  are  the  owners  of, 
and  entitled  to,  the  one  undivided  five- 
sixths.  The  prayer  was  for  partition 
and  other  proper  relief. 

In  Minear  v.  Hogg,  94  Iowa  641,  the 
petition  alleged,  in  substance,  that  on 
or  about  the  first  day  of  November, 
1889,  one  W.  C.  Moody  died  testate  in 
Calhoun  county,  Iowa,  seised  of  cer- 
tain real  estate  (describing  it);  that  his 
will  was  duly  admitted  to  probate  in 
the  district  court  of  Calhoun  county. 
Iowa;  that  the  deceased,  after  making 
certain  specific  bequests,  devised  and 
bequeathed  the  remainder  of  his  estate 
to   his   five  children,  share  and  share 
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alike,  viz:  W.  C.  Moody,  Jr.,  Corinth 
Hogg,  nee  Moody,  Sarah  J.  Glover, 
Lucreiia  M.  Minear,  and  Lucy  Emma 
De  Moss;  that  on  April  28,  1891,  W.  C. 
Moody,  Jr.,  conveyed  his  interest  in 
the  estate  to  his  wife,  Sarah  Bell 
Moody,  and  that  plaintiffs  and  defend- 
ants Corinth  Hogg,  Sarah  Bell  Moody, 
and  Sarah  J.  Glover,  are  each  entitled 
to  an  undivided  one-fifth  interest  in 
and  to  the  real  estate  of  which  the 
testator  died  seised,  except  one  lot, 
which  was  specifically  devised  to  Cor- 
inth Hogg;  that  by  the  terms  of  the 
will  the  one-fifth  interest  of  plaintiff, 
Lucy  Emma  De  Moss,  was  to  be  held 
by  the  executors  named  in  trust  for  her 
support  and  comfort;  that  defendant, 
Peter  Turner,  claimed  some  interest  in 
and  to  two  lots  owned  by  the  deceased, 
but  that  his  claim  was  of  no  validity,  and 
was  a  cloud  upon  the  title,  and  should  be 
canceled  of  record.  It  was  further  al- 
leged that  the  parties  could  not  agree  on 
an  equitable  division  of  the  land,  and 
partition  was  asked,  and  a  decree  quiet- 
ing the  title  as  against  Peter  Turner.  It 
was  held  in  this  case  that  although  the 
lime  of  an  executor  to  close  an  estate 
is  limited  to  three  years,  yet  the  peti- 
tion filed  by  the  devisees  under  a  will 
showing  that  more  than  four  years 
have  elapsed  since  the  testator's  death  is 
not  demurrable  for  failing  to  allege  that 
the  estate  has  been  finally  settled,  as  it 
is  presumed  the  law  has  been  complied 
with. 

In  Glover  v.  RuflSn,  6  Ohio  255,  the 
petition  was  as  follows: 
"The  State  of  Ohio,  Hamilton  county, 
set. 

To  the  honorable  the  judges  of  the 
court  of  common  pleas,  within  and  for 
the  county  oi Hamilton: 

The  petition  of  the  subscriber,  who 
is  a  brother  and  one  of  the  heirs  at  law 
oi  Elias  Glover ,  Esq.,  deceased,  respect- 
fully showeth  that  the  said  Elias,  who 
died  intestate  and  without  issue,  was 
at  the  time  of  his  death  seised  in  his 
demesne  as  of  fee  of  and  in  the  follow- 
ing lots  and  tracts  of  lands  situated  in 
the  town  of  Cincinnati  and  county  of 
Hamilton,  that  is  to  say,  lot  No.  2Q2 
and  lot  No.  168,  as  the  same  are  num- 
bered and  known  on  the  plan  of  the 
said  town,  each  containing  seventy-ttvo 
square  perches,  and  also  a  part  of  lot 
'Ho.  284,  being  thirty  feet  in  front  and 
seventy-two  and  one-third  feet  in  depth ; 
and  your  petitioner  further  states,  that 
said  Elias  left  seven  brothers  and  sisters, 


some  of  whom  are  under  age,  all  of 
whom  are  living  and  are  the  heirs  at 
law  of  the  said  Elias,  to  wit:  Jerusha, 
married  to  Daniel  Ferris;  Esther  Ann , 
married  loAmos  Griffin;  Polly,  married 
to  Samuel  Sheperd ;  Cyrus,  Arnold, 
Naomi,  and  Daniel;  and  your  peti- 
tioner prays  that  the  partition  may  be 
made  of  the  premises  above  described, 
and  that  his  proper  proportion  thereof 
may  be  set  off  and  assigned  to  him  in 
severalty,  and  your  petitioner  as  in 
duty,  etc.  Cyrus  B.  Glover." 

In  Still  V.  Blaney,  159  Pa.  St.  264, 
the  bill  averred,  in  substance,  that 
Jesse  Sill  died  on  the  sixth  day  of 
October,  1877,  seised  of  an  undivided 
one-half  of  a  certain  lot  or  piece  of 
ground  situate  on  the  northeast  corner 
of  Fifth  avenue  and  Market  street,  in 
the  city  of  McKeesport. 

That  the  other  undivided  one-half  is 
now  owned  by  J.  C.  Smith,  one  of  said 
defendants,  who  occupies  a  part  of  said 
house,  viz.,  a  store-room  and  cellar,  as 
tenant. 

That  said  Jesse  Sill,  deceased,  left 
him  surviving:  (i)  a  mother,  Margaret 
Sill,  who  died  on  the  tenth  day  of  May, 
1891;  (2)  one  brother,  Thomas  M.  Sill, 
who  died  the  first  day  of  September, 
18S3,  without  leaving  a  widow  or  chil- 
dren; and  six  sisters:  (3)  Margaret  A. 
Sill,  who  died  on  the  thirteenth  day  of 
November,  i8gi,  without  leaving  a 
husband  or  children;  (4)  Susan  Sill; 
(5)  Anna  G.  Sill;  (6)  Amanda  Blaney, 
nee  Sill,  intermarried  with  David 
Blaney;  ''7)  Nancy  R.  Pollock,  nee  Sill, 
who  died  on  the  tenth  day  of  October. 
1888,  leaving  her  surviving  Samuel  G. 
Pollock,  her  husband,  and  three  chil- 
dren: Emma  L.  Pollock,  Ella  L.  Pierce, 
nee  Pollock,  intermarried  with  Harry 
Pierce,  and  Susan  S.  Pollock,  a  minor; 
(8)  Martha  S.  Christy,  nee  Sill,  who 
died  on  the  twelfth  day  of  September, 
1886,  leaving  her  surviving,  Cyrus 
Christy,  her  husband,  and  three  chil- 
dren: Robert  L.  Christy,  Jesse  S.  Kin- 
kaid,  nee  Christy,  intermarried  with 
Robert  Kinkaid,  and  John  S.  Christy,  a 
minor;  and  had  also  a  sister;  (9)  Maria 
S.  Stewart,  nee  Sill,  who  died  many 
years  ago,  the  exact  date  unknown  to 
your  orators,  before  said  Jesse  Sill, 
leaving  her  surviving,  Samuel  H. 
Stewart,  her  husband,  and  two  children, 
Harry  W.  Stewart  and  Emma  Payton. 
nee  Stewart,  intermarried  with  Edward 
Payton. 

That  the  said  Jesse  Sill,  in   and   by 
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Form  No.  14728.' 

(Conn.  Prac.  Act,  p.  137,  No.  238.) 
{Commencement  as  in  Form  No.  6912.') 

1.  The  plaintiff  and  the  defendant  own,  as  tenants  in  common,  a 
block  of  two  houses  on  Main  street,  in  Hartford,  known  as  No.  100 
and  No.  102  Main  street,  situated  upon  a  lot  bounded  east  on  Main 
street,  50  feet,  north  on  land  of  John  Doe,  100  feet,  west  on  land  of 
Richard  Roe,  SOieet,  and  south  on  land  of  /ohn  Fen  100  feet. 

2.  The  plaintiff  is  in  possession  of  an  undivided  half  of  said 
property. 

The  plaintiff  claims  a  partition  of  said  property. 
{^Conclusion  as  in  Form  No.  5912.) 

Form  No.  14729.' 

To  the  Chancellor  of  the  State  of  Delaware-. 


his  last  will  and  testament,  inter  alia, 
devised  as  follows: 

"6.  I  direct  that  the  real  estate  on 
the  corner  of  Market  and  Fifth  streets 
in  McKeesport  shall  not  be  sold  under 
any  circumstances,  unless  it  should  be 
necessary  to  pay  debts,  without  the 
consent  of  my  brother  and  sisters,  and 
if  it  should  become  necessary  to  sell 
the  same,  the  proceeds  of  the  same 
shall  be  applied  to  the  support  and 
maintenance  of  the  family  so  long  as 
they  may  remain  together,  and  what- 
ever is  left  after  the  separation,  shall 
be  divided,  share  and  share  alike,  be- 
tween my  brother  and  sisters  then 
living." 

"  8.  I  direct  that  my  brother,  Thomas 
M.  Sill,  shall  collect  the  rents  of  my 
share  of  the  real  estate,  and  apply  the 
proceeds  to  the  support  and  mainte- 
nance of  the  family." 

That  the  said  Thomas  M.  Sill,  hav- 
ing died,  as  aforesaid,  upon  petition  to 
the  orphans  court  of  Allegheny  county, 
at  No.  124  January  term,  1891,  S.  O. 
Lowry  was  appointed  trustee  under 
the  said  will  of  Jesse  Sill,  deceased, 
who  has  accepted  said  trust. 

That  the  "  family  "  referred  to  in  said 
will  was  composed,  at  the  death  of 
Jesse  Sill,  of  Margaret  Sill,  the  mother, 
since  deceased,  and  three  of  his  sisters, 
Margaret  A.  Sill,  also  since  deceased, 
and  Susan  Sill  and  Anna  G.  Sill,  who 
now  alone  survive  as  "the  family," 
and  as  such  family  remain  together 
and  live  in  "the  residence"  provided 
for  them  in  item  third  in  said  will. 

That  no  partition  has  as  yet  been 
made  of  the  premises,  and  that  the 
heirs  of  said  Jesse  Sill,  deceased,  ac- 


cording to  the  provisions  of  his  last 
will  and  testament,  own  the  undivided 
one-half,  and  the  said  J.  C.  Smith,  one 
of  the  said  defendants,  owns  the  other 
half,  as  tenants  in  common,  and  have 
been  unable  to  agree  upon  a  partition 
of  the  said  property. 

The  bill  prayed  for  partition. 

A  decree  dismissing  this  bill  was  re- 
versed and  partition  ordered. 

Where  the  bill  sets  forth  the  titles  in 
fee  of  the  parties  and  alleges  that  the 
plaintiff  desires  to  have  partition  of  the 
land  and  his  share  set  apart  to  him  in 
severalty,  or  if  in  the  opinion  of  the 
court  this  cannot  be  done  without  in- 
jury to  the  parties  and  to  the  purposes 
for  which  the  land  is  used,  then  by 
sale  of  the  land  and  a  division  of  the 
proceeds,  and  prays  for  partition  ac- 
cordingly, it  is  sufficient  and  in  proper 
form.    Willard  v.  Willard,  145  U.  S.  116. 

1.  Connecticut.  — Courts  having  juris- 
diction of  actions  for  equitable  relief 
may,  upon  the  complaint  of  any  person 
interested,  order  the  partition  of  any 
real  estate  held  in  joint  tenancy,  ten- 
ancy in  common  or  coparceny,  and 
may  appoint  a  committee  for  that  pur- 
pose, and  may  in  like  manner  make 
partition  of  real  estate  held  by  tenants 
in  tail,  and  decrees  of  parting  entailed 
estate  shall  bind  the  parties  and  all 
persons  who  shall  thereafter  claim  title 
to  said  estate  as  heirs  of  their  bodies. 
Gen.  Stat.  (1888),  §  1304. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  398;  and,  generally,  supra, 
note  I,  p.  401. 

2.  Delaware. — When  any  two  or  more 
persons  hold  as  joint  tenants,  or  tenants 
in  common,  lands  or  tenements  within 
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The  petition  of  John  Doe,  of  Kent  county  and  state  of  Delaware, 
respectfully  represents,* 

That  William  Doe,  late  of  Kent  county,  and  state  of  Delaware,  now 

deceased,  was  in  his  lifetime  and  at  the  time  of  his  death,  seised  in 

his  demesne  as  of  fee  of  certain  lands,  tenements  and  hereditaments, 

described  as  follows,  to  wit:  (^Here  describe  the  parcels  separately,  num- 

.  bering  theni). 

That  while  so  thereof  seised,  in  and  by  his  last  will  and  testa- 
ment, duly  made  and  published  in  his  life-time,  he  devised  the  said 
premises   in  the  words  following,  to  wit:  (^Here  set  forth  verbatim  the 

■  devise  by  which  the  tenancy  in  common  was  originally  created^  and  your 
petitioner  for  greater  certainty  refers  to  the  said  last  will  and  testa- 
ment of  record  in  the  office  of  the  register  of  wills  for  Kent  county 
and  prays  that  the  same  may  be  taken  as  part  of  this  petition. 

That  afterwards,  to  wit,  on  the  tenth  day  oi  June,  a.  d.  i8P7,  the 
said  testator  departed  this  life,  leaving  unrevoked  his  said  will, 
which  after  his  death  was  duly  proved  and  allowed,  whereby  your 
petitioner  and  Julia  Doe,  Jane  Doe,  Samuel  Short  and  William  West, 
as  devisees  under  said  will,  became  tenants  in  common  of  said  lands 
and  premises  in  fee  simple  in  equal  shares  {or  as  the  estate  devised 
and  the  shares  of  the  parties  may  be^.  f 

That  the  above  named  Jane  Doe,  by  her  indenture  of  bargain  and 
sale,  bearing  date  the  tenth  day  of  September,  a.  d.  i2>97,  conveyed  all 
her  part,  share,  right  and  interest  of  and  in  the  said  lands  and  prem- 
ises, being  ^«^  undivided  equal  _/?/"//?  part  thereof,  wnto  Nathan  Hale, 

this  state,  anyone   or  more  of  them,  entitled  as   joint  tenant   or   tenant  in 

being  of  lawful  age,  or  the  guardian  of  common  shall  have  some   share,   pro- 

any    being   under   age,    may    prefer  a  portion  or  interest  of  or  in  all  the  tracts 

petition  to  the  chancellor  of  the  state,  or  parcels  of  land  and  premises  named 

in  vacation  or  in  term  time,  stating  the  in  the  petition,  and  any  other  person  or 

facts,  describing  the   lands    and    tene-  persons  shall  be  entitled  as  joint  tenant 

ments  so  held,  and   praying  partition  or  tenant   in  common  to   a  share,  pro- 

thereof  among  the  several  persons  en-  portion  or  interest  of  or  in  any  one  or 

titled   to  the  same,  according  to  their  more  of  said  tracts  or  parcels,  though 

.several    and   respective    interests,   and  not  in  all  of  them,  the  chancellor  shall 

thereupon  the  chancellor  shall  order  a  have  authority  to  make  a   decree    for 

summons  to  be  issued  by  the   register  partition    in     one     proceeding.       Del. 

in  chancery  of  the  county  wherein  the  Laws  (1895),  c.  113. 
premises  lie,  directed  to  the  other  per-        Heirs  or  Interest  Unknown.  —  If  in  any 

son  or  persons  interested  who  may  not  cause  it  is  unknown  whether  any  per- 

havejoined  in  such  petition,  returnable  son  interested  in  the  lands  and  premi- 

on  some  day  in  the  next  term  of  said  ses  or  any  of  them,  of  which  partition 

court,  requiring  such  person  or  persons  is  desired,  be  living  or  dead,  or  in  case 

to  appear    before    the    chancellor   and  such  person  is  dead  and  it  is  unknown 

show  cause,  if  any  they  have,  why  par-  whether  he  left  any  heirs  or  any  of  the 

lition  of   the    premises    should   not  be  heirs    be    unknown,   then  the    petition 

made,  according   to  the  prayer  of  the  may  describe  such   unknown  heirs  as 

petition.     Rev.  Stat.  (1893),  p.    657,  c.  the  heirs  of  the  person   who  if  living 

■  86.  §  8.  would    be    a    proper   party,    and    the 

See  also  list  of  statutes  cited  supra,  petition  shall  pray  that   notice  of  the 

note   I,  p.   39S;   and,   generally,  supra,  substance   and  object  thereof    may  be 

note  I,  p.  401.  given  by  publicaion.     Del.  Laws  (1895), 

In  case  partition  of  several  tracts  or  c.  113. 
parcels  of  land  held  by  the  same  per-         See  also  list  of  statutes  cited  supra, 

sons  or  by  different  titles,  or  in  differ-  note  i,    p.  398;   and,   generally    supra, 

ent  shares,  if  one  or  more  of  the  persons  note  i,  p.  401. 
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his  heirs  and  assigns,  who  now  holds  the  same,  and  your  petitioner 
for  greater  certainty  refers  to  said  indenture  of  record  in  the  office 
of  the  recorder  of  deeds  of  said  Kent  county,  and  prays  that  the  same 
may  be  taken  as  a  part  of  this  his  petition.  , 

That  the  above  named  William  West  departed  this  life  on  or  about 
the  tenth  day  of  No7'ember,  a.  d.  i897,  having  first  made  and  published 
his  last  will  and  testament,  which  at  his  death  was  duly  proved  and 
allowed,  under  and  by  which  said  will  inter  alia,  the  said  William  West 
devised  unto  John  West  and  Jane  West,  their  heirs  and  assigns,  as 
tenants  in  common,  in  equal  shares,  all  his,  the  said  William  West's 
part,  share,  right  and  interest  of  and  in  the  said  lands  and  premises, 
being  o?ie  undivided  equal  ^/t/i  part  thereof,  in  the  words  following, 
namely:  {set  out  the  devise  verbatim)  divA  your  petitioner  for  greater 
certainty  refers  to  said  last  will  and  testament  of  record  in  the  office 
of  the  register  of  wills  for  Kent  county,  and  prays  that  the  same 
may  be  taken  as  a  part  of  this  petition. 

That  the  above  named  Samuel  Short,  on  or  about  the  tenth  day  of 
September,  a.  d.  i 857,' departed  this  life  intestate,  leaving  to  survive 
him  his  widow,  Julia  Short  and  two  children,  his  only  heirs  at  law, 
viz:  Jane  Short  znd  John  Short,  all  of  whom  are  still  living,  to  which 
Jane  Short  and  John  Short  the  part,  share,  right  and  interest  of  the 
said  Samuel  Short  oi  and  in  the  said  lands  and  premises,  being  ^«^ 
undivided  equal  fifth  part  thereof,  descended  in  fee  simple  in 
equal  shares,  subject  to  the  right  of  dower  therein  of  the  said  Julia 
Short. 

That  the  above  ndiVCiQd  Julia  Doe  has  since  the  date  of  and  before 
recited  devise  (or  conveyance)  intermarried  with  and  is  now  the  wife 
of  Leonard  Treat. 

That  as  appears  from  the  foregoing  statement  of  facts,  your 
petitioner  and  the  said  Nathan  Hale,  John  West,  Jane  West,  Jane 
Short,  John  Short  and  Leonard  Treat,  in  right  of  his  wife  the  said 
Julia  Treat,  hold  the  said  lands  and  tenements  as  tenants  in  common 
in  fee  simple  {or  as  the  estate  may  be)  in  the  shares  following,  to  wit, 
the  whole  being  divided  into  ten  equal  parts:  The  %^A  Nathan  Hale 
is  entitled  to  two  of  said  parts;  the  said  Jane  West  and  John  West  are 
each  entitled  to  one  other  of  said  parts;  the  SQ\d.  Jane  Short  Siwd  John 
Short  are  together  as  heirs  at  law  of  the  above  named  Samuel  Short 
entitled  to  two  other  of  said  parts,  subject  to  the  right  of  dower 
therein  of  the  sdixd  Julia  Short,  and  the  said  Leonard  Treat,  in  right  of 
his  wife,  the  said  Julia  Treat,  is  entitled  to  two  other  of  said  parts,  and 
your  petitioner  is  entitled  to  the  remaining  two  of  said  parts. 

That  no  partition  has  been  made  of  the  said  lands  and  premises, 
and  that  your  petitioner  desires  to  hold  his  share  thereof  in  severalty. 
He  therefore  prays  that  a  decree  may  be  made  for  the  partition  of 
the  same  among  the  parties  entitled  thereto,  according  to  their 
several  rights  and  interests  therein,  and  to  this  end  that  a  summons 
in  partition  may  issue  directed  to  the  before  named  {naming  all  the 
parties  entitled,  who  do  not  join  in  the  petition,  including  a  person  entitled 
.to  dower  or  curtesy  in  any  share). 

John  Doe. 

Jeremiah  Mason,  Petitioner's  Solicitor. 
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Form  No.  14730 .' 

(^Commencing  as  in  Form  No.  lJf.729,  and  continuing  down  to  *.) 
That  William  Doe,,  of  Ke?ii  county,  and  state  of  Delaware,  being  at 
the  time  seised  in  his  demesne  as  of  fee  of  the  lands  and  premises 
hereinafter  described,  did,  by  his  indenture  of  bargain  and  sale,  bear- 
ing date  the  tenth  day  oi  Noz'ember,  a.  d.  i855,  convey  nnto  Julia  Doe, 
Jane  Doe,  Samuel  Short,  William  West,  and  your  petitioner,  to  hold 
to  them,  their  heirs  and  assigns,  as  tenants  in  common  in  equal  shares 
(or  as  the  case  may  be)  certain  lands,  tenements  and  hereditaments, 
described  as  follows,  viz.:  (Here  set  out  a  particular  description  of  the 
premises  in  parcels)  and  your  petitioner  for  greater  certainty  refers  to 
said  indenture  of  record  in  the  office  of  the  recorder  of  deeds  of  said 
Kent  county,  and  prays  that  same  may  be  taken  as  a  part  of  this  his 
petition  (continuitig  and  concludi?7g  as  in  Form  No.  lJf729,  after  f ). 

Form  No.  14731 .' 

Georgia,  Bibb  County. 

To  the  Superior  Court  of  Bibb  County: 

John  Doe  brings  this  his  petition  for  partition  and  alleges 

1.  That  he  is  the  son  of  William  Doe,  late  of  Macon,  in  said  county 
of  Bibb,  deceased. 

2.  That  on  or  about  the  tenth  day  oi  June,  i897,  the  said  William 
Doe  died  intestate,  leaving  surviving  him  three  children,  to  wit,  Jane 
Doe,  Richard  Doe  and  your  petitioner. 

3.  That  the  said  y<3;«^  Doe,  Richard  Doe  and  your  petitioner  are 
the  only  heirs  of  or  persons  interested  in  the  estate  of  the  aforesaid 
William  Doe. 

4.  That  the  said  William  Doe  died  seised  in  fee  simple  of  the  fol- 
lowing lands  and  premises,  situated  in  Macon,  in  said  county  of  Bibb, 
to  wit:  (Here  describe  the  land). 

5.  That  twenty  days'  notice  of  his  intention  to  make  this  application 
for  partition  has  been  given  by  your  petitioner  as  required  by  law,  to 
the  other  persons  above  named. 

Wherefore  your  petitioner  prays  that  the  aforesaid  lands  may  be 
partitioned  among  the  aforesaid  heirs  as  provided  by  law. 

John  Doe,  Petitioner. 

1.  Delaware.  —  Rev.  Stat.  (1893),  p.  and  defining  the  share  of  each  of  the 
657,  c.  86,  §  8  et  seq.  parties  therein.     2  Code  (1895),  §  47S6. 

See  also  supra.  Form  No.  \\T2.()^  and  See  also  list  of  statutes  cited  supra, 
notes  thereto.  note   i,    p.  398;  and,   generally,   supra, 

2.  Georgia. — In  all  cases  where  two     note  i,  p.  401. 

or  more  persons  are  common   owners         If  the  party  desiring  the  writ  of  par- 

of  lands    and  tenements,   whether   by  titionbeof  full  age  and  free  from  dis- 

descent,  purchase  or  otherwise,  and  no  ability,  he  may  make  the   application 

provision  is  made  by  will  or  otherwise  either   in    person  or   by  his    agent   or 

as  to  how  such    lands  and  tenements  attorney  in  fact  or  at  law.  and  if  the 

are  to  be  divided,  any  one  of  such  com-  application  is  for  the  benefit  of  a  minor, 

mon  owners  may  apply  to  the  superior  lunatic  or  a  cestui  que  trust,  it  may  be 

court  of  the  county  in  which  such  lands  made  by  the  guardian  of  such  minor  or 

are    situated     for  a    writ   of  partition,  lunatic   or  the   trustee  of   such    cestui 

which   application  shall  be  by  petition  que  trust.     2  Ga.  Code  (1895),  ^  4787. 
setting  forth  plainly  and  distinctly  the         See  also  list  of  statutes  cited  supra, 

facts  and  circumstances  of  the  case,  de-  note  i,   p.  398;  and,   generally,  supra, 

scribing  the  premises  to  be  partitioned  note  i,  p.  401. 
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Form  No.  14732.' 

State  of  Illinois^  \  In  the  Circuit  Court  of  Greene  County, 
Greene  County.    [  To  the  September  Term,  a.  d.  \W9. 
To  the  Hon.  John  Marshall,  Judge  of  said  court: 

Your  petitioner,  y^/i«  Doe,  of  Carrotlton,  in  the  county  of  Greene, 
and  state  of  Illinois,  respectfully  shows  unto  your  honor  that  he, 
\.o%tXS\Q.x  v^'xXh  Richard  Roe,  Jane  IDoe,  William  West  and  Samuel  Shorty 
of  said  Carrollton,  in  said  county  of  Greene,  are  the  owners  in  fee,  as 
tenants  in  common  (or  joint  tenants  or  coparceners')  of  the  following 
described  real  estate,  to  wit:  {^Here  describe  the  real  estate)?  situate  in 
the  county  of  Greene,  and  state  of  Illinois. 

That  the  interests  of  all  parties'*  interested  in  the  above  described 
real  estate,  so  far  as  the  same  are  known  to  your  petitioner,  including 
tenants  for  years,  for  life,  by  curtesy  or  in  dower,  and  of  all  persons 
entitled  to  the  reversion,  remainder  or  inheritance,  and  of  every  per- 
son who  upon  any  contingency  may  have  or  become  entitled  to  any 
beneficial  interest  in  the  premises,  so  far  as  the  same  are  known  to 


1.  Illinois.  —  When  lands,  tenements 
or  hereditaments  are  held  in  joint  ten- 
ancy, tenancy  in  common  or  coparceny, 
whether  such  right  or  title  is  derived 
by  purchase,  devise  or  descent,  or 
whether  any  or  all  of  the  claimants 
are  minors  or  of  full  age,  any  one  or 
more  of  the  persons  interested  may 
compel  a  partition  thereof  by  bill  in 
chancery  as  heretofore,  or  by  petition 
in  the  circuit  court  of  the  proper  county, 
or  if  proceeding  is  in  the  county  of 
Cook,  in  the  circuit  court  or  superior 
court  of  that  county.  Starr  &  C.  Anno. 
Slat.  (1896),  c.  106,  par.  i. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  398;  and,  generally,  supra, 
note  I,  p.  401. 

2.  Parties  —  Generally.  —  Every  per- 
son having  an  interest,  whether  in 
possession  or  otherwise,  and  who  is 
not  a  petitioner,  shall  be  made  a  de- 
fendant to  such  petition.  Starr  &  C. 
Anno.  Stat.  111.  (1896),  c.  106,  §  6. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  398;  and,  generally,  supra, 
note  I,  p.  401. 

Infants  may  petition  by  guardian  or 
next  friend,  and  other  persons  under 
guardianship,  by  their  conservators. 
Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  106, 
par.  3. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  398;  and,  generally,  supra, 
note  I,  p.  401. 

Unknown  Owners.  —  When  there  are 
any  persons  interested  in  the  premises 
whose  names  are  unknown,  or  the 
share  or  quantity  of  interest  of  any  of 


the  parties  is  unknown  to  the  peti- 
tioner, or  where  such  share  or  interest 
shall  be  uncertain  or  contingent,  or  the 
ownership  of  the  inheritance  shall  de- 
pend upon  an  executory  devise,  or  the 
remainder  shall  be  contingent,  so  that 
such  parties  cannot  be  named,  the  same 
shall  be  so  stated  in  the  petition.  Such 
persons  shall  be  described  as  unknown 
owners  of  the  premises,  or  as  unknown 
heirs  of  the  person  who  may  have  been 
interested  in  the  same.  Starr  &  C. 
Anno.  Stat.  111.  (1896),  c.  106,  pars. 
7,  8. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  398;  and,  generally,  supra, 
note  I,  p.  401. 

3.  Description  of  Premises.  —  The  peti- 
tion shall  particularly  describe  the 
premises  sought  to  be  divided.  Starr  & 
C.  Anno.  Stat.  111.  (1896),  c.  106.  par.  5. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  398;  and,  generally,  supra, 
note  1,  p.  401. 

4.  Interest  of  parties  shall  be  set  out 
in  the  petition  so  far  as  the  same  are 
known  to  the  petitioners,  including 
tenants  for  years,  for  life,  by  curtesy  or 
in  dower,  and  all  persons  entitled  to 
the  reversion,  remainder  or  inheritance, 
and  of  every  person  who  upon  any  con- 
tingency may  be  or  become  entitled  to 
any  beneficial  interest  in  the  premises 
so  far  as  the  same  are  known  to  the 
petitioners.  Starr  &  C.  Anno.  Stat.  III. 
(1896),  c.  106.  par.  5. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  398;  and,  generally,  supra, 
note  I,  p.  401. 
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your  petitioner,  are  as  follows,  to  wit:  (^Here  state  the  interests  of  all 
parties  interested). 

That  no  person  or  persons,  other  than  your  petitioner  and  the 
said  Richard  Roe,  Jane  Doe,  William  West  and  Samuel  Short,  have  any 
interest  in  or  title  to  the  said,  lands  or  any  part  thereof,  in  posses- 
sion, reversion  or  otherwise. 

That  your  petitioner  and  the  ^diid  Richard  Roe,  Jane  Doe,  William 
West  and  Samuel  Short  derived  title  to  said  lands  in  the  following 
manner,  to  wit:  {Ilere  state  manner  in  which  title  to  the  lands  was 
derived  by  the  parties),  which  said  title,  or  evidence  thereof,  your  peti- 
tioner is  ready  to  produce  and  show  on  the  hearing  of  this  cause  as 
this  honorable  court  may  direct. 

Wherefore  your  petitioner  prays^  that  your  honor  may  direct  that 
a  division  and  partition  of  said  lands,  according  to  the  respective 
rights  and  interests  of  the  parties  interested  therein,  may  be  made 
according  to  the  statute  in  such  case  made  and  provided,  or,  if  the 
court  shall  find  that  division  and  partition  of  the  same  cannot  be 
made  without  manifest  prejudice  to  the  owners,  then  in  that  case 
that  a  sale  of  said  premises  may  be  ordered  and  decreed,  and  the 
proceeds  arising  from  such  sale  be  divided  according  to  the  respective 
rights  of  the  parties  therein  interested,  and  according  to  the  statute 
in  such  case  made  and  provided. 

{^Signatures  of  petitioner  and  solijcitor,  and  verification  ^  as  in  Form- 
No.  4£70.) 

Form  No.  14733.' 

(^Title  of  court  and  cause,  and  address  as  in  Form  No.  ^270.) 
Humbly  complaining  unto  your  honor,  your  or^itov,  John  Doe,  of 
Carrollton,  in  the  county  of  Gr eerie,  in  the  state  aforesaid,  shows  that 
he,  together  with  the  said  Richard  Roe,  Jane  Doe,  William  West  and 
Samuel  Short  are  the  owners  as  tenants  in  common  {ox  joint  tenants  or 
coparceners)  of  the  following  described  real  estate,  to  wit :  {Here  describe 
the  real  estate),  situate  in  the  county  of  Greene,  and  state  of  Illinois. 
And  your  orator  further  shows  unto  your  honor  that  the  interests 
of  all  the  parties  interested  in  the  above  described  real  estate,  so  far 
as  the  same  are  known  to  your  orator,  including  tenants  for  years, 
for  life,  in  dower,  or  by  curtesy,  and  of  all  persons  entitled  to  the 
reversion,  remainder,  or  inheritance,  and  of  every  person  who  upon 
any  contingency  may  be  or  become  entitled  to  any  beneficiary  interest 
in  said  premises,  are  as  follows,  that  is  to  say:  {Here  state  the  interest 
of  all  parties  interested). 

1.  Prayer   for    Belief.  —  The    petition  note   i,  p.  398;  and,  generally,  supra, 

shall  pray  for  the  division  and  partition  note  i,  p.  401. 

of   the  premises  according   to   the  re-        2.  Verification.  —  The    petition    shall 

spective  rights  of  the  parties  interested  be   verified    by    affidavit.     Starr   &    C. 

therein,  or  that  if  a  division  and  parti-  Anno.  Stat.  111.  (1896),  c.  106,  par.  5. 
tion  of  the  same  cannot  be  made  with-         For  form  of  verification  see  the  title 

out  manifest  prejudice  to  the  owners,  a  Verifications. 

sale  thereof  shall  be  made,  and  the  pro-         3.  Illinois.  —  Starr  &  C.  Anno.  Stat, 

ceeds  divided  according  to  the  respec-  111;  (1896),  c.  106,  par.  i. 
live  rights  of  the  parties.     Starr  &  C.         See  also  list  of  statutes  cited  supra. 

Anno.  Stat.  111.  (1896),  c.  106,  par.  5.  note   i,    p.  398;   and  generally,  supra. 

See  also  list  of  statutes  cited  supra,  note  i,  p.  401. 
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And  your  orator  further  shows  unto  your  honor  that  he,  the  said 
Richard  Roe.,  Jane  Doe,  William  West  and  Samuel  Short  derived  title 
to  said  lands  in  the  following  manner,  to  wit:  {^Here  state  manner  in 
which  title  to  the  land  was  derived  by  the  parties^,  which  said  title,  or 
evidence  thereof,  your  orator  is  ready  to  produce  and  show  on  the 
hearing  of  this  cause  as  this  honorable  court  may  direct. 

And  your  orator  further  shows  unto  your  honor  that  no  person  or 
persons,  other  than  your  orator  and  the  said  Richard  Roe.,  Jane  Doe., 
William  West  and  Samuel  Short,  have  any  interest  in  or  title  to  said 
lands  or  any  part  thereof  in  possession,  reversion,  remainder  or 
otherwise.  (^Or,  if  the  names  or  interests  oj  any  parties  are  unknown.,, 
say,  "And  your  orator  further  shows  unto  your  honor  that  he  is 
informed  that  other  persons,  whose  names  are  unknown  to  your 
orator,  are  interested  in  said  lands,  but  your  orator  is  unable  to  state 
the  share  or  interest  of  said  persons,  if  any.") 

And  your  orator  further  shows  unto  your  honor  that  he  is  desirous 
that  a  partition  or  division  of  said  described  lands  should  be  made 
between  your  orator  and  the  sdivd  Richard  Roe,  Jane  Doe,  Samuel  Short 
and  William  West,  according  to  the  respective  rights  and  interests  of 
the  parties,  or,  in  case  that  division  and  partition  of  the  same  cannot 
be  made  without  manifest  prejudice  to  the  owners,  then  that  a  sale  of 
said  premises  may  be  ordered  and  the  proceeds  arising  from  such 
sale  be  divided  according  to  the  respective  rights  of  the  parties 
therein  interested. 

And  your  orator  further  shows  unto  your  honor  that  your  orator 
has  frequently  applied  to  the  said  Richard  Roe,  Jane  Doe,  William 
West  and  Samuel  Short,  and  requested  that  an  equitable  and  just 
division  of  said  described  premises  be  made  between  your  orator  and 
the  said  Richard  Roe,  Jane  Doe,  William  West  and  Samuel  Short,  or  in 
case  that  an  amicable  division  and  partition  of  said  premises  cannot 
be  made  that  said  parties  agree  that  a  sale  of  said  premises  be  made 
and  the  proceeds  be  divided  between  the  parties.  But  now,  so  it  is, 
may  it  please  your  honor,  that  the  said  Richard  Roe,  Jane  Doe, 
William  West  and  Samuel  Short  absolutely  refuse  to  comply  with 
your  orator's  request  to  make  a  just  and  equitable  division  or  parti- 
tion of  the  aforesaid  premises  or  a  sale  thereof. 

In  consideration  whereof,  and  forasmuch  as  your  orator  cannot 
have  adequate  relief  in  the  premises,  except  in  a  court  of  chancery, 
where  matters  of  this  nature  are  properly  cognizable  and  relievable, 
to  the  end,  therefore,  that  the  said  Richard  Roe,  Jane  Doe,  William 
West  and  Samuel  Short  may,  if  they  can,  show  why  your  orator  should 
not  have  the  relief  herein  prayed,  and  that  they,  and  each  of  them, 
may  full,  true  and  perfect  answer  make,  but  not  under  oath,  answer 
under  oath  being  hereby  waived,  to  all  and  singular  the  matters 
and  things  herein  stated  and  charged,  and  that  a  division  and  partition 
of  said  lands,  according  to  the  respective  rights  and  interests  of  the 
parties  interested  therein,  may  be  made,  according  to  the  statute  in 
such  case  made  and  provided;  or,  if  the  court  shall  find  that  a  division 
and  partition  of  the  same  cannot  be  made  without  manifest  prejudice 
to  the  owners,  then  in  that  case,  that  a  sale  of  said  premises  may  be 
ordered  and  decreed  and  the  proceeds  arising  from  such  sale  be 
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divided  according  to  the  respective  rights  of  the  parties  therein  inter- 
ested according  to  the  statute  in  such  case  made  and  provided. 
And  that  your  orator  may  have  such  other  and  further  relief  in  the 
premises  as  to  your  honor  shall  seem  meet  according  to  equity  and 
good  conscience. 

May  it  please  your  honor  to  grant  unto  your  orator  the  writ  of 
summons  issuing  out  of  and  under  the  seal  of  this  honorable  court,  to 
be  directed  to  the  said  defendants,  Richard  Roe,  Jane  Doe,  William 
West  and  Samuel  S/iort,  therein  and  thereby  commanding  them,  and 
each  of  them,  by  a  certain  day,  and  under  a  certain  penalty,  to  be 
therein  named,  that  they  personally  be  and  appear  before  this  honor- 
able court,  then  and  there  to  stand  to,  abide  and  perform  such  order, 
direction  and  decree  in  the  premises  as  to  your  honor  shall  seem  meet, 
according  to  equity  and  good  conscience. 

And  your  orator  will  ever  pray,  etc. 

(^Signature  of  petitio7ier  and  solicitor,  and  verification  as  in  Form  No. 

mo.) 

Form  No.  14734.* 

(Precedent  in  Patterson  v.  Nixon,  79  Ind.  252.) 

[(^Title  of  court  and  cause  as  in  Form  No.  5915.y\^ 

The  plaintiff  complains  of  the  defendants,  and  says  that  she  and 
they  are  the  owners  in  fee  simple  and  tenants  in  common  of  the  fol- 
lowing described  real  estate  situated  in  Pike  County  and  State  of 
Indiana,  to  wit:  (^descriptioti).^ 

That  one  Thomas  /.  Conger  departed  this  life  intestate,  and  seised 
in  fee  simple  of  said  real  estate,  on  the  1st  day  of  March,  i856,  leav- 
ing neither  widow  nor  children  surviving  him,  but  leaving  as  his  only 
heirs  at  law  Matilda  Conger,  his  mother,  William  J.  Conger  and  Jona- 
than, his  brothers,  Margaret  Conger,  Matilda  Chappell,  Melissa  Bren- 
ton,  Indiana  Nixon  and  Hester  Conger,  his  sisters,  and  Matilda  Hughan, 
Agnes  Hughan,  Jessie  Hughan  and  Alexander  Hughan,  Jr. ,  his  nephews 
and  nieces,  the  children  of  Polly  Hughan,  his  deceased  sister. 

That  William  J.  Conger  aforesaid  conveyed  his  interest,  to  wit: 
one-sixteenth  part  in  value  of  said  real  estate,  to  one  John  Co?iger,  on 
the  29th  day  oi  July,  i871,  who  bequeathed  the  same  by  his  last  will 
and  testament  to  the  plaintiff,  and  departed  this  life  on  the  27th  day 
February,  iS76,  testate. 

1.    Indiana.  —  Any    person    holding  diction  of  the  county  in  which  the  lands 

lands  as  joint  tenant,  or  tenant  in  com-  or  any  part  thereof  may  lie,  by  petition, 

mon,  whether  in  his  own  right  or  as  an  Horner's  Stat.  Ind.  (1896;,  t^  1187. 

executor  or  trustee,   may  compel  par-  See  also  list  of  statutes  cited  supra, 

tition  thereof,  and  an  administrator  or  note  i,  p.  398;   and,  generally,  supra, 

executor  may  also  compel  partition  as  note  i,  p.  401. 

a  tenant  in  common  or  a  joint  tenant  2.    The  matter  to  be  supplied  within 

may  do,  whenever  in  the  discharge  of  [  ]   will  not  be  found  in  the   reported 

his  duties  as  such  it  shall  be  necessary  case. 

for  him  to  sell  the  estate  of  the  de-  3.  Description  of  Property.  —  A  de- 
cedent.    Horner's   Stat.  (1896),  §  1186.  scription   of  the  premises  shall  be  set 

See  also  list  of  statutes  cited  supra,  forth   in   the  petition.     Horner's   Stat. 

note  I.  p.  398;  and,  generally,  supra,  Ind.  (1896),  ^  1187. 

note  I,  p.  401.  See  also  list  of  statutes  cited  supra. 

Any  such  tenant  may  apply  to  the  cir-  note  i,  p.  398;   and,  generally,  supra, 

•cuit  court  or  court  having  probate  juris-  note  i,  p.  401. 
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That  afterwards  on  the  ^9th  day  of  February,  iS76,  said  will  was 
duly  probated. 

That  said  Matilda  Conger,  Matilda  Chappell,  Melissa  Brenton,  Mar- 
garet Conger  and  Hester  Conger,  conveyed  their  entire  interest  in  said 
real  estate  to  the  defendant  William  Nixon,  prior  to  the  beginning  of 
this  suit. 

That  said  Jonathan  Conger  departed  this  life  intestate  prior  to  the 
beginning  of  this  suit,  leaving  as  his  heirs  at  law  the  defendant  Han- 
nah Conger,  his  widow,  and  the  other  defendants  (save  the  Nixons  and 
Hughans'),  his  children. 

That  the  plaintiff  is  the  owner  of  the  undivided  one-sixteenth  part  in 
value  of  said  real  estate,^  and  derived  her  title  thereto  by  will,  from 
John  Conger,  deceased,  as  aforesaid,  who  derived  his  title  from  one 
William  J.  Conger,  by  deed,  who  derived  his  title  by  descent  from 
his  brother,  said  Thomas  J.  Conger,  deceased.  That  the  defendants 
Hughan  (save  Alexander  Hughan,  Sr.,^  (said  Alexander  Hughan,  Sr., 
claims  an  interest  in  said  real  estate  and  is  made  defendant  herein  to 
answer  to  his  interest  if  any  he  has)  are  the  owners  of  the  undivided 
one-sixteenth  part  thereof,  and  derive  their  title  by  descent  from  said 
Thomas  J.  Conger. 

That  the  defendant  Indiana  Nixon  is  the  owner  of  the  undivided 
one-sixteenth  part  thereof,  and  derived  her  title,  by  descent  from  said 
Thomas  J.  Conger,  deceased,  and  the  defendants  Conger  are  the  own- 
ers of  the  undivided  one-sixteenth  part  thereof,  and  derive  their  title 
by  descent  from  Jonathan  Conger  aforesaid,  deceased,  who  derived 
his  title  by  descent  from  said  Thomas  J.  Conger,  deceased;  and  the 
defendant  William  Nixon  is  the  owner  of  the  undivided  three-fourths 
part  thereof,  and  derived  his  title  by  conveyance  and  purchase  from 
Matilda  Conger,  Margaret  Conger,  Matilda  Chappell,  Melissa  Brenton 
and  Hester  Conger  aforesaid,  who  derived  their  title  from  said  Thomas 
J.  Conger,  deceased. 

[Wherefore  the  plaintiff  prays  that  the  aforenamed  parties  be 
declared  the  owners  of  the  above  described  real  estate  in  the  shares 
heretofore  set  out;  that  commissioners  be  appointed  and  said  real 
estate  be  partitioned,  and  the  interest  of  each  owner  therein  be  set 
off  to  be  occupied  in  severalty,  and  for  all  other  proper  relief. 

{Signature  of  attorney  and  verification  as  in  Form  No.  5915^^ 

Form  No.  14735.* 

(  Title  of  court  and  cause  as  in  Form  No.  5916. ) 

The  plaintiff  states, 

I.  That  the  plaintiff  and  defendants*  are  the  owners  in  common  of 

1.  Bights  and  titles  of  parties  interested  See  also  list  of  statutes  cited  supra, 
shall  be  set  forth  in  the  petition,  note  r,  p.  398;  and,  generally,  supra, 
Horner's  Stat.  Ind.  (1896),  S  1187.  note  i,  p.  401. 

See  also  list  of  statutes  cited  supra,  4.  Parties — Generally. — All  persons, 
note  I,  p.  398;  and,  generally,  supra,  whether  their  interest  be  vested,  con- 
note I,  p.  401.  tingent    or    apparent,    must   be   made 

2.  The   matter    supplied   and   to   be  parties.     Iowa  Code  (1897),  ^  4243. 
supplied  within   [  ]  will  not  be   found  See  also  list  of  statutes  cited  supra, 
in  the  reported  case.  note  i,  p.  398;  and,  generally,  supra, 

8.  Iowa.  —  Code  (1897),  §  4241  et  seq.     note  i,  p.  401. 
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the  following  described  property,  situated  in  the  county  of  Harrison^ 
state  of  Iowa,  to  wit:  {describing  /V).i 

2.  That  the  plaintiff  and  defendants  are  each  the  owners  of  one 
undivided  y(?«rM  part  thereof. ^ 

3.  That  the  above  named  owners  of  said  premises  are  unable  to 
agree  upon  a  division  thereof. 

4.  That  the  plaintiff  attaches  hereto  an  abstract  of  the  title  relied 
upon  by  him,  which  said  abstract  is  marked  Exhibit  A  and  made  a 
part  of  this  petition.^ 

Wherefore  the  plaintiff  demands  judgment  that  the  shares  of  the 
parties  in  and  to  said  premises,  as  above  set  forth  and  alleged  be 
confirmed,  and  that  partition  of  said  premises  be  made,  and  if 
partition  cannot  be  conveniently  and  equitably  made  of  the  said 
premises,  that  a  sale  of  said  premises  be  ordered  and  that  the  pro- 
ceeds thereof  be  divided  between  the  owners  thereof  according  to 
their  respective  shares;  that  there  be  allowed  to  the  plaintiff  the  sum 
ofy^/Vy  dollars  for  his  attorney's  fees  in  this  action,  and  that  said  fees 
be  made  a  lien  upon  the  respective  shares  of  the  above  named  parties 
in  the  aforesaid  lands,  in  proportion  to  their  interests  therein,  and 
for  his  costs  in  this  action,  and  for  such  other  and  further  relief  as 
may  be  equitable. 

{Signature  of  attorney  and  verification  as  in  Form  No.  5916.^ 

Form  No.  i  4736.* 


Creditors  having  a  specific  or  general 
lien  upon  the  entire  property  may  be 
made  parties  at  the  option  of  the  plain- 
tiff or  defendant.  Iowa  Code  (1897),  § 
4244. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  398;  and,  generally,  supra, 
note  I,  p.  401. 

1.  Description  of  Property.  —  The  peti- 
tion must  describe  the  property  sought 
to  be  partitioned.  Iowa  Code  (1897),  § 
4241. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  398;  and,  generally,  supra, 
note  I,  p.  401. 

2.  Interest  of  all  parties  must  be  stated, 
and  if  any  interest  be  unknown,  con- 
tingent or  doubtful,  such  facts  must  be 
set  forth  with  reasonable  certainty. 
Iowa  Code  (1897),  §  4241. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  398;  and,  generally,  supra, 
note  I,  p.  401. 

3.  Abstract  of  Title.  — The  plaintiff 
shall  attach  to  his  petition  and  the  de- 
fendant to  his  answer,  in  which  he 
claims  title,  an  abstract  of  the  title  relied 
on,  showing  from  and  through  whom  it 
was  obtained,  and  the  books  and  pages 
in  which  the  same  appears  of  record. 
If  such  title  or  any  portion  thereof  is 
not  in    writing  or  does  not  appear  of 


record,  such  fact  shall  be  stated  in  the 
abstract.     Iowa  Code  (1897),  §  4242. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  398;  and,  generally,  supra, 
note  I,  p.  401. 

4.  Missouri.  —  In  all  cases  where 
lands,  tenements  or  hereditaments  are 
held  in  joint  tenancy,  tenancy  in  com- 
mon, or  coparcenary,  including  estates 
in  fee,  for  life,  or  for  years,  tenancy  by 
the  curtesy  and  in  dower,  it  shall  be 
lawful  for  any  one  or  more  of  the  par- 
ties interested  therein,  whether  adults 
or  minors,  to  file  a  petition  in  the  cir- 
cuit court  of  the  proper  county,  asking 
for  the  admeasurement  and  setting  off 
of  any  dower  interest  therein,  if  any, 
and  for  the  partition  of  the  remainder, 
if  the  same  can  be  done  without  great 
prejudice  to  the  parties  in  interest;  and 
if  not,  then  for  a  sale  of  the  premises, 
and  a  division  of  the  proceeds  thereof 
among  all  of  the  parties,  according  to 
their  respective  rights  and  interests. 
Rev.  Stat.  (1899),  §  4373. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  398;  and,  generally,  supra^ 
note  I,  p.  401. 

Such  petition  shall  be  filed  in  the  cir- 
cuit court  of  the  county  in  which  such 
lands,  tenements  or  hereditaments  lie; 
but  if  the  same  shall  lie  in  two  or  more 
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(Precedent  in  Welch  v.  Anderson,  28  Mo.  293.)' 

\{^Title  of  court  and  cause  as  in  Form  No.  5921.)]'^ 

Plaintiffs  state  that  to  the  October  term,  i8J^  of  th$  Lincoln  circuit 
court  Susannah  Anderson  filed  her  petition  against  said  defendants, 
which  petition  is  as  follows  —  "plaintiff  states  that  in  the  year  i8<5^, 
Ransom  T.  Anderson  departed  this  life  intestate  and  without  issue  of 
his  body,  leaving  the  following  named  persons  his  only  heirs,  to-\vit, 
Susa?inah  Anderson  his  lawful  widow,  Jeremiah  Aiiderson  his  father, 
2ind  Jatnes  Anderson,  Harrison  Anderson,  Sarah  Cochran,  Julia  Will- 
iams and  Mary  Anderson,  his  brothers  and  sisters  in  equal  degree; 
that  he  died  seised  in  fee  simple  of  the  following  described  real 
estate,  situated  in  the  county  aforesaid,  to-wit:  (describing  it),^  con- 
taining in  the  a.ggrega.te  four  hundred  and  eightj-fve  acres;  that  plain- 
tiff as  widow  aforesaid  is  entitled  to  one  equal  half  oi  said  land,  and 
each  of  said  defendant  heirs  to  ojie  equal  sixth  part  of  the  other  one- 
half  thereof;  that  the  debts  against  the  estate  of  said  Ransom  T. 
Anderson  are  paid,  and  no  reason  exists  why  partition  of  said  lands 
should  not  be  made  according  to  the  rights  of  the  parties.  Plaintiff 
therefore  asks  that  each  of  said  defendants  be  duly  notified  of  this 
suit  and  that  the  court  will  adjudge  partition  of  said  lands  among 
said  parties  according  to  their  respective  rights,  and  appoint  commis- 
sioners to  make  said  partition." 

Plaintiffs  further  state  in  this  their  amended  supplemental  petition 
that  on  the  petition  aforesaid  a  summons  for  the  said  defendants, 
Jeremiah  Anderson,  James  Anderson,  Harrison  Anderson  and  James 
Williams  and  Julia  Williams  his  wife,  issued,  directed  to  the  sheriff  of 
the  county  aforesaid,  which  summons  was  duly  served  on  each  of 
them;  that  another  summons  issued  for  the  defendants  Sarah  Coch- 
ran and  Mary  Anderson,  directed  to  the  sheriff  of  St.  Charles  county, 
in  which  said  two  defendants  then  lived ;  but  said  sheriff  of  St.  Charles 
failing  to  return  said  summons  in  due  time  as  commanded,  the  defend- 

counties.  whether  in  detached  parcels  a   party    to    the    petition.      Mo.   Rev. 

or  otherwise,  said  petition  shall  be  filed  Stat.  (iSqg),  §§  4375.  4376. 

in  the  circuit  court  of  the  county   in  See  also  list  of  statutes  cited  supra, 

which  any  portion  of  such  premises  are  note  i,  p.   398;   and,   generally,  supra, 

situate,  and  a  majority  of  the  parties  note  i,  p.  401. 

entitled  thereto  reside;  and  in  case  a  In  case  one  or  more  of  the  parties 
majority  of  said  parties  do  not  reside  in  or  the  share  or  quantity  of  interest  of 
any  such  county,  or  all  of  them  are  any  of  the  parties  be  unknown  to  the 
nonresidents  of  the  state,  the  proceed-  petitioner,  or  be  uncertain  or  contin- 
ings  for  partition  shall  be  had  in  the  gent,  or  the  ownership  of  the  inherit- 
circuit  court  of  that  county  in  which  an  ance  shall  depend  upon  an  executory 
equal  or  greater  part  of  such  premises  devise,  or  the  remainder  shall  be  con- 
may  be.  M^.  Rev.  Stat.  (1899),  §  4374.  tingent,  so  that  such  parties  cannot  be 
See  also  list  of  statutes  cited  j«/ra,  named,  the  same  shall  be  so  stated  in 
note  I,  p.  398;  and,  generally,  supra,  the  petition.  Mo.  Rev.  Stat.  (1899),  § 
note  t,  p.  401.  4377. 

1.  Judgment  sustaining  a  demurrer  See  also  list  of  statutes  cited  supra, 
to  this  petition  was  reversed.  note  i.  p.   398;  and,   generally,  supra, 

2.  The  matter  to  be  supplied  within  note  i,  p.  401. 

[  ]  will  i5ot  be  found  in  the  reported  case.         3.  Description  of  Property.  —  The  peli- 
Parties. —  Every  person  having  any     tion    sh.ill    particularly    describe     the 
interest   in   the   premises,  whether   in     premises  sought  to  be  divided  or  sold. 
possession  or  otherwise,  shall  be  made     Mo.  Rev.  Stat.  (1899).  §  4375. 
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Sint  James  Anderson,  in  order  to  prevent  delay  of  the  suit,  went  to  St. 
Charles  and  obtained  from  said  hvo  defendants  a  waiver  of  notice,  and 
the  same  was  filtd  in  open  court,  as  the  records  of  the  case  will  show; 
that  it  appearing  to  the  court,  on  the  filing  of  said  waiver,  that  each 
of  said  defendants  in  the  cause  had  notice  of  the  suit,  and  all  failing 
to  appear  and  defend  the  same,  the  court  rendered  judgment  of  par- 
tition of  said  lands  by  default,  and  appointed  commissioners  such 
partition  to  make;  [that  said  partition  was  made  on  the  seventh  day 
of  May,  1 855;  that  after  said  partition  was  made,  but  before  report 
thereof  to  the  court,  the  said  Susannah  Anderson  died,  leaving  plain- 
tiffs her  only  sons,  who  were  duly  made  parties  to  the  suit;  that  on 
the  filing  of  the  report,  defendants  moved  the  court  to  set  aside  it 
•and  the  judgment  of  partition  for  several  causes — one  of  which  was 
the  want  of  legal  notice;  that  the  court  overruled  the  motion  and 
confirmed  the  report;  that  the  defendants  appealed  to  the  supreme 
court,  which  court  reversed  the  judgment,  as  by  the  records  in 
said  court  appears,  that  after  the  death  of  said  Ransom  T.  Ander- 
son, to-wit,  the  first  day  of  October,  iS6'£,  the  said  Susannah  Anderson, 
his  widow,  took  out  letters  of  administration  on  his  estate  from 
the  Circuit  Court  of  said  county  of  Lincoln  and  was  about  to  pro- 
ceed with  said  administration  as  by  law  directed;  that  said 
defendants  suggested  to  her  that  said  administration  would  cause 
delay  in  the  partition  and  distribution  of  said  estate,  would  be 
very  expensive  and  wholly  unnecessary,  as  all  the  parties  in  interest 
were  of  full  age  and^  could  by  agreement  pay  the  debts  of  said  estate 
and  determine  the  respective  rights  of  each  by  agreement;]^  that  said 
parties  then  agreed  that  said  administration  should  be  abandoned 
and  not  carried  into  the  court  last  aforesaid  for  confirmation  or 
rejection ;  that  said  widow  should  pay  one-half  the  debts  of  the  estate, 
including  one-half  the  expense  of  settling  and  making  distribution 
and  partition  thereof,  and  have  one  equal  half  of  the  estate,  both  real 
and  personal,  as  by  law  in  such  case  provided;  that  said  parties  then 
employed  Charles  Wheeler,  Esq.,  to  reduce  said  contract  to  writing, 
and  on  the  15th  day  of  November,  iS.52,  he  wrote  the  articles  of  agree- 
ment which  said  parties  executed  on  said  day,  and  a  copy  of  which  is 
herewith  filed,  the  original  being  held  at  the  office  of  the  clerk  of  the 
court  last  aforesaid,  with  the  other  papers  of  said  estate.  Plaintiffs 
know  that  said  Susannah  Anderson  believed  at  the  time  she  executed 
said  contract  that  it  embraced  the  entire  estate,  both  real  and  per- 
sonal, and  they  have  no  doubt  that  said  defendants  also  believed  it. 
Plaintiffs  further  state  that  the  omission  to  include  said  real  estate  or 
the  said  Susannah's  interest  therein,  was,  as  they  believe  and  charge 
the  fact  to  be,  an  innocent  omission  and  contrary  to  the  intention  of 
both  parties  aforesaid;  that  said  Susannah  Anderson  paid  one-half  oi 
the  debts  of  the  estate,  including  expense  of  settlement,  and  per- 
formed every  part  of  her  said  agreement  in  good  faith;  that  she  by 
consent  of  defendants  brought  her  said  action  of  partition,  alleging 
therein  that  she  was  entitled  to  one  equal  half  oi  said  real  estate; 

See  also  list  of  statutes  cited  supra.         1,  The  matter    supplied   within    [  ] 

note  I,  p.  398;  and,  generally,  supra,  will  not  be  found  in  the  reported 
note  I,  p.  401.                                                  case. 

420  Volume  13. 


14736.  PARTITION.  14737. 

th?it  Jeremiah,  /antes  and  Harrison  Anderson,  2S\.6.  James  Williams  and 
wife  were  duly  summoned  as  defendants  in  the  cause  and  had  deliv- 
ered to  them  a  true  copy  of  the  petition,  in  which  she  distinctly 
claimed  the  interest  aforesaid,  yet  they  suffered  judgment  of  partition 
to  be  rendered  against  them  by  default  and  partition  to  be  made 
according  to  the  petitioner's  prayer;  that  the  administration  of  said 
estate  being  abandoned  by  the  agreement  aforesaid,  it  was  not  car- 
ried into  court,  and  consequently  the  said  Susannah  was  thereby 
deprived  of  the  benefit  of  the  notice  to  make  her  election  of  the 
interest  which  she  would  take  in  said  estate,  which  it  would  have 
been  the  duty  of  the  court  to  give  her  had  the  administration  been 
within  its  jurisdiction;  that  defendants,  well  knowing  that  said  estate 
owed  but  a  small  amount  of  debt  and  that  it  would  be  greatly  to  said 
widow's  interest  to  take  one  equal  7;^:// thereof  subject  to  said  debts, 
readily  assented  to  and  agreed  to  her  said  rights  without  further  pro- 
ceedings in  said  county  court;  that  defendants,  at  all  times,  from  the 
date  of  the  said  agreement  and  the  discontinuance  of  said  administra- 
tion, admitted  and  recognized  her  right  to  one  equal  half  part  of  said 
real  estate,  and  therefore  she  filed  no  declaration  of  her  election; 
that  said  Susannah  had  a  vested  right  to  one-half  oi  said  real  estate; 
that  this  right  vested  in  plaintiffs  as  her  heirs.  Plaintiffs  therefore 
pray  the  court  to  adjudge  to  them  such  equal  half;  to  appoint  com- 
missioners to  set  the  same  apart  to  them,  and  grant  such  other  relief 
[as  to  the  court  may  seem  right  and  proper. 
(^Signature  of  attorney  as  in  Form  No.  5921).^ 

Form  No.  14737.' 

(  Title  of  court  and  cause  as  in  Form  No.  5923. ) 

The  plaintiff  for  cause  of  action  herein  alleges  and  shows  to  the 
court  that  on  the  tenth  day  oi  June,  iS98,  one  John  Doe  departed  this 
life  seised  in  fee  of  the  following  real  estate,  situated  in  the  city  of 
Omaha,  in  the  county  oi  Douglas,  in  the  state  oi  Nebraska,  to  wit, 
{describing  it^'^  that  ^^^adi  John  Doe  left  a  last  will  and  testament, 
dated  the^rj/  day  oi  June,  iS9o,  which  said  will  was  on  the  twentieth 
day  oi  June,  i898,  duly  admitted  to  probate  by  the.  Probate  Court  of 
said  county  oi  Douglas.  By  said  last  will  and  testament  the  said 
John  Doe  devised  said  real  estate  in  equal  shares  to  his  six  children, 
namely,  William  Doe,  Richard  Doe,  Julia  Doe,  Jane  Doe,  Francis  Doe 
and  Henry  Doe;  that  on  theyfri-/  day  oi  August,  i898,  the  said  William 
Doe  conveyed   by    deed   his   interest    in    said    real    estate,  to  your 

Bights  and  titles  of  all  parties  inter-  1.   The   matter   supplied   and   to   be 

ested  shall  be  stated  so  far  as  the  same  supplied  within   [  ]  will  not  be  found 

can  be  stated,  including  persons  entitled  in  the  reported  case. 

to  the  reversion,  remainder  or  inherit-  2.  Nebraska. — Comp.   Stat.  (1899),  § 

ance,  and  by  every  person  who  upon  6323,  et  seq. 

any  contingency  may  be  or  become  en-  See,  also,  list  of  statutes  cited  supra, 

titled  to  any  beneficial  interest  in  the  note  i,  p.    398;  and,   generally,    supta. 

premises.      Mo.    Rev.    Stat.    (1899),  §  note  i,  p.  401. 

4375.  3.    Description    of    Property.   —  The 

See,  also,  list  of  statutes  cited  supra,  property  sought  to  be  partitioned  must 

note    I,  p.   398;  and,  generally,   supra,  be  particularly  described.     Neb.  Comp. 

note  I,  p.  401.  Stat.  (1899),  §  6323. 
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petitioner  ya//^Z>^^;  that  the  %d\<\  Jane  Doe  is  the  owner  of  an  undi- 
vided one-third oi  said  real  estate,  and  that  the  said  Richard Roe'is,  the 
owner  of  an  undivided  one-sixth  interest  in  said  real  estate;  that  the 
said  Julia  Doe  is  the  owner  of  an  undivided  one-sixth  interest  in  said 
real  estate;  that  the  ^■ei\d  Fra?icis Doc  is  the  owner  of  an  undivided 
one-sixth  interest  in  said  real  estate;  that  the  sdiid  Henry  Doe  is  the 
owner  of  an  undivided  one-sixth  interest  in  said  real  estate.^ 

Wherefore  plaintiffs  pray  judgment,  confirming  the  shares  of  the 
parties  in  said  real  estate  as  aforesaid,  and  for  a  partition  thereof 
according  to  the  respective  rights  of  the  parties  therein,  and  if  said 
real  estate  cannot  be  equitably  divided,  that  the  same  be  sold  and  the 
proceeds  of  such  sale  be  distributed  among  the  parties  in  interest 
according  to  their  respective  rights,  and  for  such  other  relief  as  may 
be  just. 

(^Signature  of  attorney  and  verification  as  in  Form  No.  5923.') 

Form  No.  14738.* 

(  Title  of  court  and  address  as  in  For77i  No.  4377.) 

Complaining  showeth  unto  your  honor,  your  orator  John  Doe,  of 
the  township  of  Princeton,  in  the  county  of  Mercer,  in  the  state  of 
New  Jersey,  that  your  orator  is  seised  in  fee  simple  of  the  following 
real  estate  situated  in  said  township  of  Princeton,  to  wit,  {describing 
the  property),  all  of  which  said  property  is  now  in  the  occupation  and 
possession  of  your  orator. 

And  your  orator  further  shows  unto  your  honor  that  he  is  also 
seised  in  fee  of  two  equal  undivided  //«>^  parts  of  other  certain  real 
estate,  situated  in  said  township  of  Pri?iceton  and  described  as  fol- 
lows, to  wit,  {describing  the  property). 

And  your  orator  further  shows  unto  your  honor  that  Richard  Roe., 
of  the  city  of  Trenton,  in  the  county  of  Mercer,  in  the  state  of  New 
Jersey,  is  seised  of  or  entitled  to  the  other  undivided  third  part  of 
the  last  described  real  estate  by  virtue  of  and  under  a  conveyance 
made  to  him  by  Julia  Roe,  late  Julia  Doe,  sister  of  your  orator,  before 
her  marriage  with  the  said  Richard  Roe. 

And  your  orator  further  shows  unto  your  honor  that  all  the  afore- 
said premises  were  formerly  the  estate  of  William  Doe,  your  orator's 
father,  deceased,  who  built  a  dwelling-house  upon  the  last  aforesaid 

See,  also,  list  of  statutes  cited  supra,  with  reasonable  certainty.     Neb.  Comp. 

note  I,  p.  398;   and,   generally,  supra,  Stat.  (1899),  ^  6324. 

note  I,  p.  401.  See,  also,  list  of  statutes  cited  supra, 

1,  Interests  and  estates  of  all  parties,  note  i,  p.   398;  and,  generally,  supra, 

if  known,  must  be  set  out  in  the  peti-  note  i,  p.  401. 

tion.       Neb.     Comp.     Stat.     (1899),    §  2.  New  Jersey.  —  A  court  of  chancery 

6323.  shall  have  power,  upon  bill  filed  in  that 

See.  also,  list  of  statutes  cited  supra,  court  for  the  partition  of   real  estate, 

note  I,   p.    398;  and,  generally,    supra,  to    decree    the    sale    thereof,    and    the 

note  I,  p.  401.  jurisdiction  of  said  court  shall  continue 

If  the  number  of  shares  or  interests  as  heretofore,  anything  in  this  act  to 

is  known,  but  the  owners  thereof  are  the    contrary    notwithstanding.     Laws 

unknown,  or  if  there  are  or  are  supposed  (i8g8),  c.  230,  §44. 

to    be    any    interests    which    are    un-  See  also  list  of  statutes  cited  supra, 

known,  contingent  or  doubtful,  these  note  i,  p.  398;  and,   generally,  supra^ 

facts  must  be  set  forth  in  the  petition  note  i,  p.  401. 
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described  tract  of  land  and  set  apart  and  converted  the  same  into 
a  farm-house. 

And  your  orator  further  shows  unto  your  honor  that  your  orator 
has  no  separate  yard,  but  makes  use  of  the  yard  belonging  to  the 
said  farm-house,  and  that  your  orator's  stable  and  several  of  his  out- 
houses are  intermixed  in  the  same  yard  with  that  connected  with  said 
farm-house. 

And  your  orator  further  shows  unto  your  honor  that  the  enjoy- 
ment of  said  farm  and  premises  in  common  is  liable  to  difficulties  and 
controversies  and  is  attended  with  great  inconvenience,  especially 
to  your  orator,  whose  separate  property  adjoins  thereto  and  is  inter- 
mixed therewith. 

And  your  orator  further  shows  unto  your  honor  that  he  has  here- 
tofore applied  to  the  said  Richaj'd  Roe  to  consent  to  a  partition  of 
the  said  farm  and  premises,  and  hoped  he  would  have  complied  with 
such  request,  but  the  said  Richard  Roe  refuses  to  consent  thereto 
unless  compelled  by  a  judgment  at  common  law  or  by  a  decree  of 
this  honorable  court. 

In  consideration  whereof,  and  to  the  end  that  the  said  Richard 
Roe  may,  upon  his  oath  and  affirmation,  full,  true  and  perfect  answer 
make  to  all  and  singular  the  matters  and  charges  aforesaid  as  fully 
and  particularly  as  if  the  same  were  here  again  repeated  and  he 
thoroughly  particularly  interrogated,  and  that  partition  and  division 
of  the  last  aforesaid  described  premises  may  be  fairly  made  accord- 
ing to  the  course  and  practice  of  this  court,  if  the  same  be  practica- 
ble and  consistent  with  the  rights  of  all  parties  interested  therein, 
among  your  orator  and  other  persons  entitled  to  the  shares  of  the 
aforesaid  premises,  according  to  their  respective  rights  and  interests 
therein,  and  in  case  it  shall  appear  that  partition  and  division  in  fact 
cannot  be  made  without  great  prejudice  to  the  owners  thereof,  then 
that  said  premises  may  be  decreed  by  this  honorable  court  to  be 
sold  and  the  proceeds  of  said  sale,  after  paying  the  costs  and  charges 
of  this  suit,  be  divided  among  the  said  parties  according  to  their 
respective  rights  and  interests  therein,  and  that  your  orator  may 
have  such  other  or  further  relief  in  the  premises  as  the  nature  of  the 
case  may  require  and  as  shall  be  agreeable  to  equity  and  good  con- 
science. 

{Concluding  with  prayer  for  process,  signature  of  solicitor  and  verifi,' 
nation  as  in  Form  No.  4^77.) 

Form  No.  14739.' 
To  the  Honorable  John  Marshall,  Justice  of  the  Supreme  Court  oi  the 
State  of  New  Jersey  (or  Judge  of  the  Circuit  Court  or  the  Court  of 
Common  Pleas  of  the  County  of  Hudsoti) : 
The  petition  oi  John  Doe,  of  the  city  oi  Jersey  City,  in  the  county 

1.  New  fersey.  —  Any  person  being  a  pleas  of  the  county  wherein  such  lands 

coparcener,  joint  tenant  or  tenant    in  may  lie,  for  a  partition  of  such  tract  or 

common  in  any  tracts  of  land  within  tracts  of  land.  Laws  (1898),  c.  230,  §  I. 
the  state  may  apply,  by  petition  to  any         See  also  list  of  statutes  cited  supra, 

justice  of  the  supreme  court  or  judge  note  i,  p.  398;  and,  generally,   supra, 

•of  any  circuit  court  or  court  of  common  note  i,  p.  401. 
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of  Hudson^  in  the  state  of  Ne^v  Jersey^  respectfully  represents  unto 
your  honor  and  shows  that  Julia  Doe,  Jane  Doe  and  Richard  Doe,  of 
Jersey  City,  in  said  county  of  Hudson,  with  your  petitioner,  are  ten- 
ants in  common  (or  coparceners  or  Joint  tenants')  of  that  certain 
tract  of  land  situated  in  said  city  ol  Jersey  City,  in  said  county  of 
Hudson  and  state  oi  New  Jersey,  Sind  described  as  follows,  to  wit: 
(^describing  it). 

That  said  tract  of  land  was  acquired  by  the  said  Julia  Doe,  Jane 
Doe,  Richard  Doe  and  your  petitioner  by  inheritance  as  heirs  at  law, 
from  their  father  William  Doe,  late  of  sa.i6.  Jersey  City,  who  died  seised 
of  said  lands  in  fee  on  the  tenth  day  of  April,  iS99. 

That  your  petitioner  and  the  said  Jtdia  Doe,  Jane  Doe  and  Richard 
Doe  are  the  only  heirs  at  law  of  the  said  William  Doe,  deceased,  and 
the  only  persons  interested  in  said  land. 

That  the  said  Julia  Doe,  Jane  Doe,  Richard  Doe  and  your  peti- 
tioner are  each  seised  in  fee  of  an  undivided  one-fourth  part  of  said 
land. 

Wherefore  your  petitioner  prays  that  your  honor  will  ascertain  the 
number  of  equal  shares  or  parts  in  which  said  tract  of  land  is  held 
by  the  aforesaid  tenants  in  common,  and  will  nominate  commissioners 
to  make  partition  of  said  tract  of  land  among  said  tenants,  pursuant 
to  statute  in  such  case  made  and  provided,  and  your  petitioner  will 
ever  pray,  etc. 

(^Signature  of  petitioner  and  verification  as  in  Form,  No.  11815.) 

Form  No.  14740.' 

i^Title  of  court  and  cause  as  in  Form  No.  S926.) 

The  plaintiff  for  her  amended  complaint  herein  states  upon  infor- 
mation and  belief  the  following  as  the  facts  constituting  her  cause  of 
action  herein,  namely: 

First.  That  heretofore  and  on  or  about  the  frst  day  of  April,  iS98, 
one  William  H.  Johnson  died  in  the  town  of  Hempstead,  Queens  county, 
intestate,  seised  in  fee  and  in  possession  of  the  following  described 
real  property,  that  is  to  say:  All  that  certain  tract,  piece  or  parcel  of 
land  situate,  lying  and  being  in  the  village  of  Rockville  Centre,  town 
of  Hempstead,  Queens  county.  New  York,  bounded  and  described  as 
follows:  Beginning  at  the  southwesterly  corner  thereof,  where  the 
division  line  between  lands  formerly  of  the  city  of  Brooklyn,  now  of 

1.  New  York.  —  Where  two  or  more  note   i,   p.   398;   and,   generally,  supra, 

persons  hold  and  are  in  possession  of  note  i,  p.  401. 

real    property,    as   joint   tenants   or  as         This  form  is  copied  from  the  original 

tenants  in  common,  in  which  either  of  papers  in  the  case. 

them  has  an  estate  of  inheritance,  Parties  —  Generally.  —  Every  person 
or  for  life,  or  for  years,  any  one  or  having  an  undivided  share,  in  posses- 
more  of  them  may  maintain  an  action  sion  or  otherwise,  as  tenant  in  fee, 
for  the  partition  of  the  property,  accord-  for  life,  by  curtesy  or  for  years;  every 
ing  to  the  respective  rights  of  the  per-  person  entitled  to  the  reversion,  re- 
sons  interested  therein;  and  for  a  sale  mainder  or  inheritance  of  an  undivided 
thereof,  if  it  appears  that  a  partition  share,  after  the  determination  of  a 
thereof  cannot  be  made  without  great  particular  estate  therein;  every  person 
prejudice  to  the  owners.  Code  Civ.  who  by  any  contingency,  contained  in 
Proc,  §  1532.  a  devise  or  grant,  or  otherwise,   is  or 

See  also  list  of  statutes   cited  supra,  may    become    entitled    to    a    beneficial 
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the  city  oi  New  York,  and  the  lands  hereby  described  intersects  the 
southeasterly  side  of  Hempstead z.v&xi\x& ;  running  thence  northeasterly 
along  Hempstead  avenue  to  land  formerly  of  Benjamin  W.  Combs,  now 
oi  F.  W.  Clifton;  thence  easterly  along  land  of  said  Clifton  and  land 
oi  Hill  to  land  oi  Edwin  Wallace;  thence  southwesterly  along  said 
last  mentioned  land  to  said  land  formerly  of  the  city  of  Brooklyn,  now 
of  the  city  of  New  York;  thence  along  said  last  mentioned  land  N  70° 
50'  West  990.6  feet  to  the  point  or  place  of  beginning. 

Second.  That  letters  of  administration  of  all  and  singular  the  goods, 
chattels  and  credits  of  said  William  H.  Johnson,  deceased,  have  been 
duly  issued  and  granted  to  Eliza  Anti  Jofmson  and  John  T.  Davison, 
by  a  decree  of  the  Surrogate  s  Court  of  Queens  county,  which  letters 
have  never  been  revoked,  and  that  they  have  duly  qualified  as  such 
administrators,  and  entered  upon  the  discharge  of  their  duties  as  such. 

Third.  That  said  William  H.  Johnsofi  left  him  surviving  as  his  only 
heirs  at  law  and  next  of  kin  the  following  named  persons,  that  is  to 
say,  the  defendant  Eliza  Ann  Johnson,  his  widow,  the  p\aint\ii  Lucinda 
Pearsall,  his  sister,  the  defendant  Emeline  Combs,  his  sister,  the 
defendants  Anthony  De  Mott,  Daniel De  Mott,  Mary  E.  B rower.  Alma 
Stansbury,  Susan  Vandewater,  Phebe  Anti  Bond,  Amelia  Abrams,  children 
of  Amelia  De  Mott,  a  sister  of  said  William  H.  Johnson,  deceased,  who 
died  before  him,  the  defendants  Catharine  Doughty  z.w(\  Caroline  Watts, 
children  of  Isaac  Johnson,  a  brother  of  said  William  H.  Johnson^ 
deceased,  and  who  died  before  him,  the  defendant  Lewis  Johnson,  a 
son  of  Jeremiah  Johnson,  a  brother  of  said  William  H.  Johnson, 
deceased,  and  who  died  before  him,  the  defendants  Adeline  Combs  and 
Amanda  Brower,  children  of  Eliza  Pettit,  a  sister  of  said  William  H. 
Johnson,  deceased,  and  who  died  before  him,  the  defendants  Julia 
Raynor,  Henry  Shaw  and  Corftelia  Robinson,  children  of  Maria  Shaw, 
who  was  a  sister  of  s^iid  Williai7i  H.  Johfison,  deceased,  and  who  died 
before  him,  also  Phebe  A.  Bayles,  a  daughter  of  Phebe  A.  Dickinson,  a 
deceased  daughter  of  said  Maria  Shaw  and  Sherman  D.  Bayles,  and 
Lodema  Avery,  children  of  Lodema  Bayles,  a  deceased  daughter  of  said 
Phebe  A.  Dickinson,  deceased,  and  who  died  before  said  William  H. 
Johnson,  deceased,  the  6.t.i&xi6.diV)X.'s,  Nelson  Downs,  Grace  M.  Wyckoff, 
Emanuel  Southard,  Eva  Southard,  children  of  Eliza  Southard,  who  was 
a  daughter  of  said  Maria  Shaw,  deceased,  and  who  died  before  said 
William  H.  Johnson,  deceased. 

interest  in  an  undivided  share  thereof;  tration  or   letters    testamentary    shall 

every  person   having  an  inchoate  right  have   been   issued.      N.   Y.   Code  Civ. 

of  dower  in   an  undivided  share,  and  Proc.  (1899),  §  1538. 

every  person  having  a  right  of  dower  See  also  list  of  statutes  cited  supra, 

in    the    property   or  any    part   thereof  note   i,   p.  398;   and,  generally,  supra, 

which  has  not  been  admeasured,  must  note  i,  p.  401. 

be   made  a   party.     N.   Y.  Code    Civ.  In  case  no  executor  or  administrator 

Proc,  §  1538.  has    been    appointed    at    the    time    the 

See  also  list  of  statutes   cited  supra,  action  is   brought,   such   fact   must  be 

note   I,  p.    398;  and,  generally,  supra,  stated  in   the  complaint.      N.  Y.  Code 

note  I,  p.  401.  Civ.  Proc.  (1899),  i^  1538. 

Personal  representative  must  be  made  See  also   list  of  statutes  cited  supra, 

a   party  where  the   action   is   brought  note  i,  p.  398;  and,  generally,  supra, 

before    the   expiration   of    three   years  note  i,  p.  401. 
from  the  time  when  letters  of  adminis- 
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Third.  That  the  rights,  shares  and  interests  of  the  parties  to  this 
action  in  and  to  said  real  property  are  as  follows:  That  the  defend- 
ant Eliza  Ann  Johnson,  the  widow  of  said  William  H.  Johnson,  is 
entitled  to  dower  in  the  whole  of  said  real  property  above  described, 
and  that  subject  thereto  the  said  plaintiff  and  the  defendants  Emeline 
Combs  and  Leivis  Johnson  are  each  seised  in  fee  and  entitled  to  one 
equal  undivided  one-seventh  part  thereof,  and  that  the  defendant, 
Mistress  Lewis  Johnson,  wife  of  said  ^&i&VLC\,^.w\.,Lewis  Joh7ison,  has  an 
inchoate  right  of  dower  in  the  share  of  her  said  husband.  That  sub- 
ject to  the  dower  of  said  defendant,  Eliza  Ann  Johnson,  the  defend- 
ants Anthony  De  Mott,  Daniel  De  Mott,  Susan  Vandewater,  Alma 
Stansbury,  Amelia  Abrams,  Mary  E.  Brojver  and  Phebe  A.  Bond,  are 
each  seised  in  fee  and  entitled  to  one  undivided  forty-7iinth  part 
thereof,  and  that  the  share  or  interest  of  said  Anthony  De  Mott  and 
Daniel  De  Mott  diX&  each  subject  to  the  inchoate  right  of  dower  of 
their  respective  wives,  the  defendants,  Catharine  De  Mott,  wife  of 
Anthony  De  Mott,  and  Catharine  De  Mott,  wife  of  Daniel  De  Mott. 

Fourth.  That  subject  to  the  dower  of  said  defendant  Eliza  Ann 
Johnson,  the  defendants  Adeline  Combs  and  Amanda  Prower  and  Catha- 
rine Doughty  and  Caroline  Watts  are  each  seised  in  fee  and  entitled  to 
one  undivided  fourteenth  part  of  said  real  property. 

Fifth.  That  subject  to  said  dower  of  said  defendant  Eliza  Ann 
Johnson,  the  defendants  Julia  Raynor,  Henry  Shaw  and  Cortielia  Rob- 
inson are  each  seised  in  fee  and  entitled  unto  one  undivided  one  thirty- 
fifth  part  thereof,  and  that  the  defendant  Mistress  Henry  Shaw,  has 
an  inchoate  right  of  dower  in  the  share  of  her  said  husband,  and  that 
the  defendant  Phebe  A.  Bayles  is  seised  in  fee  and  entitled  to  one 
undivided  seventieth  part  thereof. 

Sixth.  That  subject  to  said  dower  as  aforesaid,  the  defendants, 
Sherman  D.  Bayles,  Lodema  Avery,  Nelson  Downs,  Grace  M.  Wyckoff, 
Emanuel  B.  Southard  and  Eva  Southard  are  each  seised  in  fee  and 
entitled  to  one  undivided  one  hundred  and  fortieth  part  thereof,  and 
that  the  defendants.  Mistress  Sherfnan  D.  Bayles,  Mistress  Nelson 
Downs  and  Mistress  Ematiuel  B.  Southard  have  an  inchoate  right  of 
dower  in  the  shares  of  their  respective  husbands. 

Seventh.  That  all  the  parties  to  this  action  are  of  full  age  and 
that  the  lands  and  premises  hereinbefore  described  are  the  only  real 
estate  within  the  state  of  Ne7v  York  owned  by  the  parties  to  this 
action  as  tenants  in  common. 

Eighth.  That  the  defendants  Charles  Vandewater,  Theodore  Stans- 
bury, Nathaniel  Abrams,  Elijah  B rower,  William  Bond,  Alfred  Brower, 
Elbert  Watts,  William  Doughty,  Thomas  L.  Bayles,  William  Raynor, 
George  Avery,  Lewis  Wyckoff,  Oliver  Pearsall,  have  no  interests  in  the 
shares  or  interests  of  their  respective  wives  in  said  real  property. 

Ninth.  That  said  premises  are  so  situated  that  actual  division  or 
partition  thereof  among  the  parties  entitled  thereto,  according  to 
their  respective  rights,  cannot  be  had  without  great  prejudice  to  the 
owners  thereof  and  that  a  sale  thereof  is  necessary. 

Wherefore  plaintiff  demands  judgment  that  said  premises  be  parti- 
tioned and  divided  among  vhe  plaintiff  and  the  defendants  according 
to  their  respective  rights  and  interests,  or  if  such  division  cannot  be 
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had  without  great  prejudice  to  the  owners  thereof,  then  that  said 
premises  be  sold  by  and  under  the  direction  of  this  court  and  that 
the  proceeds  of  sale  after  paying  the  costs  and  expenses  of  this 
action  be  divided  among  the  parties  to  this  action  according  to  their 
respective  rights  and  interests  and  for  such  other  and  further  relief 
as  may  be  just. 

(^Signature  and  office  address  of  attorneys,  and  verification  as  in  Form 
No.  1H57.) 

Form  No.  14 741.' 

(^Commencing  as  in  Form  No.  lI^TIfi.,  and  continuing  down  to  *.) 

III.  That  they  desire  to  have  partition  of  said  land  made  among 
them  according  to  their  respective  rights  and  interests  therein,  and 
to  hold  their  shares  in  severalty. 

Wherefore  your  petitioners  pray  that  you  appoint  three  disinter- 
ested commissioners  to  divide  and  apportion  said  real  estate  into 
equal  shares  and  to  allot  to  each  of  your  petitioners  such  share  as  he 
may  be  entitled  to,  and  if  said  land  cannot  be  divided  into  equal 
shares  that  said  commissioners  be  then  directed  to  subdivide  the 
more  valuable  tracts  of  said  land  as  they  deem  best,  and  to  charge 
such  more  valuable  dividends  with  such  sums  as  they  may  deem 
necessary  to  be  paid  to  the  dividend  of  inferior  value  in  order  to 
make  an  equitable  partition,  and  to  report  their  proceedings  under 
their  hands  within  a  reasonable  time  to  this  court. 

Jeremiah  Mason.,  Solicitor  for  Petitioners. 

(  Verification  as  in  Form  No.  109 J^. ) 

Form  No.  14742.* 

(  Title  of  court  and  cause  as  in  Form  No.  5934-} 

The  petition  of  fohn  Doe,  of  the  city  of  Fairfield,  in  said  county  of 
Freestone,"^  respectfully  showeth  that  he,  together  with  Richard  Roe y 
of  said  city  and  county,  are  joint  owners  of  certain  real  estate  situate 
in  said  county  of  Freestone,  and  described  as  follows,  to  wit:  {describ- 
ing the  samey,^  that  the  value  of  said  property  above  described  is  the 
sum  oi  five  thousand doWars;^  that  your  petitioner  and  the  said  Richard 

1.  North  Carolina. — The  superior  3.  Names  and  residence  of  parties,  if 
courts,  on  petition  of  one  or  more  per-  known,  must  be  stated.  Tex.  Rev.  Stat, 
sons  claiming  real  estate  as  tenants  in     (1895),  art.  3607. 

common,  shall  appoint  three  disinter-  See  also  list  of  statutes  cited  supra, 

ested  commissioners  to  divide  and  ap-  note  i,   p.   398;  and,  generally,  supra, 

portion  said  real   estate,    or   so  much  note  i,  p.  401. 

thereof  as  the  court  may  deem  best,  4.  Description  of  Property.  —  Real  es- 

among  the  several  tenants  in  common,  tate  sought  to  be  partitioned    shall  be 

Code  (1S83),  §  1892.  described  in  such  manner  as  that  the 

See  also  list  of  statutes  cited  supra,  samemay  be  distinct  from  any  other  real 

note    I,    p.  398;  and,  generally,   supra,  estate.    Tex.  Rev.  Stat.  (1895),  art,  3607. 

note  I,  p.  401.  See  also  list  of  statutes  cited  supra, 

2.  Texas.  —  Any  joint  owner  or  claim-  note  r,  p.  398;  and,  generally,  j«/ra, 
ant  of  any  real  estate  or  of  any  interest  note  i,  p.  401. 

therein  may  compel  a  partition  thereof  6.  Estimated    value    of   the   property 

between  the  other  joint  owners  orclaim-  must  be  stated.     Tex.  Rev.  Stat.  (1895), 

ants  thereof.  Rev.  Stat.  (1895),  art.  3606.  art.  3607. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note   I,  p.   398;  and,  generally,  supra,  note  i,  p.  398;  and,  generally,  supra, 

note  I,  p.  401.  note  i,  p.  401. 
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Roe  are  interested  in  said  property  equally  and  are  entitled  to  a  one- 
half  share  thereof  respectively.^ 

Wherefore  your  petitioner  sues  and  prays  for  citation  against  said 
Richard  Roe  and  for  judgment,  directing  the  partition  of  said  property 
in  accordance  with  the  respective  shares  and  interests  of  the  parties 
entitled  thereto,  and  that  commissioners  be  appointed  to  make  such 
partition,  that  a  writ  of  partition  issue,  and  for  such  other  and  further 
relief  as  may  be  necessary. 

Jeremiah  Mason,  x\ttorney  for  Plaintiff. 

Form  No.  14743.' 

To  the  Hon.  Johfi  Marshall,  Judge  of  the  Circuit  Court  of  Albemarle 
County: 

Your  orator,  John  Doe,  of  the  said  county  of  Albe7narle,  humbly 
complaining,  showeth  unto  your  honor  that  William  Doe,  the  father 
of  your  orator,  and  late  of  said  county  of  Albetnarle,  now  deceased, 
was  at  the  time  of  making  his  last  will  and  testament,  and  also  at 
the  time  of  his  death,  seised  in  fee  simple  and  possessed  of  all  that 
certain  real  estate  lying  and  being  in  the  city  of  Charlottesville,  in 
said  county  of  yi/^^^war/^',  bounded  and  described  as  follows:  (Jlere 
insert  description  of  the  property),  and  being  so  seised  and  possessed 
as  aforesaid,  the  said  William  Doe  died  on  or  about  the  tenth  day  of 
June  in  the  year  one  thousand  eight  hundred  and  ni7iety-five. 

Your  orator  further  shows  unto  your  honor  that  the  said  William 
Doe,  deceased,  in  his  life-time,  to  wit,  on  \.\\&  first  day  oi  Jamiary,  one 
thousand  eight  hundred  and  tiinety-five,  made  and  published  his  last 
will  and  testament  in  due  form  of  law,  and  duly  authenticated  to  pass 
real  estate,  a  copy  of  which  is  hereto  annexed,  marked  Exhibit -4. 

And  your  orator  further  shows   unto  your  honor  that  the  said 

1.  Share  or  interest  of  each  owner  or  note  i,  p.  398;  and,  generally,  supra, 
claimant,  as  far  as  known  to  the  plain-     note  I,  p.  401. 

tiff,  must  be    stated.     Tex.   Rev.   Stat.         When     partition     cannot     be     con- 

(1895),  art.  3607.  veniently  made,  the  entire  subject  may 

See  also  list  of  statutes  cited  supra,  be  allotted  to  any  party  who  will  ac- 

note  I,   p.   398;   and,  generally,  supra,  cept  it  and   pay  therefor  to  the  other 

note  I,  p.  401.  parties   such   sums  of  money  as  their 

2.  VtrQifiia.  —  Tenants  in  common,  interest  therein  may  entitle  them  to,  or 
joint  tenants  and  coparceners  shall  be  in  any  case  in  which  partition  cannot 
compellable  to  make  partition,  or  a  lien  be  conveniently  made,  if  the  interests 
creditor,  or  any  owner  of  any  undivided  of  those  who  are  entitled  to  the  subject 
estate  in  real  estate,  may  also  compel  or  its  proceeds  will  be  promoted  by 
partition  for  the  purpose  of  subjecting  the  sale  of  the  entire  subject  or  allot- 
the  estate  of  his  debtor  or  the  rents  and  ment  of  part  and  sale  of  the  residue, 
profits  thereof  to  the  satisfaction  of  his  the  court,  notwithstanding  any  of  those 
lien.-  Any  court  having  general  equity  entitled  may  be  an  infant,  insane  per- 
jurisdiction  of  the  county  or  corpora-  son  or  married  woman,  may  order 
tion  wherein  the  estate  or  any  part  such  sale  or  such  sale  and  allotment, 
thereof  is  situated  shall  have  jurisdic-  and  make  distribution  of  the  proceeds 
tion  in  cases  of  partition,  and  in  the  ex-  of  the  sale  according  to  the  respective 
ercise  of  such  jurisdiction,  may  take  rights  of  those  entitled.  Va.  Code 
cognizanceof  all  questions  of  law  affect-  (1887),  §  2564. 

ing  the  legal  title  that  may  arise  in  any         See  also  list  of  statutes  cited  supra, 
proceedings.    Code(Supp.  1898),  §  2562,     note  i,  p.   398;  and,  generally,  supra,. 
See  also  list  of  statutes  cited  supra,     note  i,  p.  401. 
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testator,  under  and  by  his  last  will  and  testament,  did,  among  other 
things,  give,  devise  and  bequeath  unto  his  son,  Richard  Doe,  and  to 
his  heirs  forever,  all  that  certain  real  estate  hereinbefore  described 
and  set  forth,  subject  to  a  life  estate  therein  oi  Julia  Doe,  the  mother 
of  the  said  Richard  Doe  and  widow  of  the  said  William  Doe. 

And  your  orator  further  shows  unto  your  honor  that  the  said 
Richard  Doe,  on  or  about  the  first  day  of  Ap7-il,  in  the  year  one 
thousand  eight  hundred  and  ninety-seven,  died  intestate,  and  without 
lawful  issue,  leaving  your  orator  Sind  Jane  Doe  and  Henry  Doe  his 
only  heirs  at  law  him  surviving. 

And  your  orator  further  shows  unto  your  honor  that  the  sz.\6.  Julia 
Doe,  widow  of  the  said  ]Villia?n  Doe,  the  testator,  departed  this  life 
on  or  about  the  tenth  6.a.y  oi  June,  in  the  year  one  thousand  eight 
hundred  and  ninety-seven,  and  that  by  means  of  the  deaths  of  the  said 
Richard  Doe  and  the  said  Julia  Doe  as  aforesaid,  the  said  real  estate 
above  described  became  and  was  vested  in  your  orator  and  the  said 
Jane  Doe  and  Henry  Doe,  as  the  only  heirs  at  law  of  the  said  Richard 
Doe,  as  tenants  in  common  in  fee. 

And  your  orator  further  shows  unto  your  honor  that  the  aforesaid 
real  estate,  for  the  partition  of  which  this  suit  is  brought,  is,  as  your 
orator  believes,  capable  of  partition  by  metes  and  bounds  among  the 
respective  owners  thereof,  according  to  their  respective  rights  and 
interests,  but  if  a  division  of  the  said  real  estate  or  any  part  thereof, 
by  metes  and  bounds,  cannot  be  made  without  great  prejudice  to 
the  owners,  then  your  orator  desires  that  the  same  may  be  sold  and 
proceeds  of  the  sale  divided  among  the  owners  thereof  according  to 
their  several  rights  and  interests  therein.  And  your  orator  believes 
and  states  that  the  interests  of  all  parties  entitled  to  said  real  estate 
will  be  promoted  by  a  sale  of  the  whole  thereof  or  by  an  allotment 
of  a  part  thereof  and  a  sale  of  the  residue. 

Forasmuch,  therefore,  as  your  orator  is  remediless,  save  in  a  court 
of  equity,  where  matters  of  this  sort  are  properly  cognizable,  your 
orator  prays  that  the  said  Jane  Doe  and  Hetuy  Doe  may  be  made 
parties  defendant  to  this  bill,  and  be  required  severally  to  answer 
the  same  on  oath  as  fully  and  particularly  as  if  each  of  them  had 
been  thereof  specially  interrogated,  and  particularly  that  the  said 
Jane  Doe  and  Henry  Doe  may  show  whether  (^Here  set  out  the  special 
interrogatories').  And  your  orator  further  prays  that  the  aforesaid 
real  estate  be  divided  between  the  parties  entitled  thereto,  or  that 
it  be  sold  and  the  proceeds  divided  in  case  the  same  is  not  susceptible 
of  partition  in  kind;  that  all  proper  orders  and  decrees  maybe  made, 
accounts  taken  and  inquiries  be  directed,  and  that  such  other  and 
further  relief  may  be  granted  to  your  orator  as  is  adapted  to  the 
nature  of  his  case  and  agreeable  to  equity  and  good  conscience. 
And  may  summons  issue  against  the  several  defendants  hereinbefore 
named,  etc.     And  your  orator  will  ever  pray,  etc. 

(^Signature  of  solicitor  and  verification  as  in  Form  No.  4^82.) 

b.  For  Partition  ofWater-power.' 

1.  Water-power  owned  in  common  Rapids  Water  Power  Co.,  42  Iowa  398; 
juay  be  partitioned.     Cooper  v.  Cedar     Doan  v.  Metcalf,  46  Iowa  120. 
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Form  No.  14744  •' 
{^Title  of  court  and  cause  as  in  Form  No.  6916.) 
The  plaintiff  states, 

1.  That  on  the  twenty-first  day  oi May,  iS70,  he  was  the  owner  of 
certain  premises  situated  upon  the  Wapsipinicon  river,  near  the  town 
oi  Antmosa,  in  the  county  oi  Jones,  in  the  State  oi  Iowa,  and  described 
as  follows,  to  wit,  (^describing  theni)  whereon  were  situated  two  mills, 
one  a  saw-mill  and  the  other  a  flouring-mill,  both  of  said  mills  being 
propelled  by  power  obtained  from  the  water  of  the  aforesaid  river. 

2.  That  on  the  said  twenty-first  day  of  May,  iS70,  plaintiff  sold  and 
conveyed  to  defendant  a  portion  of  the  premises  hereinbefore 
described,  whereon  was  situated  the  aforesaid  saw-mill,  by  deed  of 
conveyance;  a  copy  of  said  deed  is  hereto  attached  and  made  a  part 
of  this  petition,  marked  Exhibit  A.  That  by  said  deed,  plaintiff 
granted  to  defendant  the  use  of  the  water-power  of  said  river  in  the 
following  words,  to  wit:  "Together  with  the  right  to  use  water  to 
the  amount  of  the  issue  of  the  wheel  now  in  said  mill,  supposed 
to  be  six  hundred  inches  more  or  less  of  water,  being  hereby  intended 
to  grant  or  convey  so  much  of  the  water-power  of  the  Wapsipinicon 
river  as  above  mentioned." 

3.  That  at  the  time  said  conveyance  was  made  as  aforesaid,  plain- 
tiff and  defendant  entered  into  a  written  agreement  pertaining  to  the 
premises  and  rights  transferred  by  said  deed  of  conveyance  in  the  fol- 
lowing language,  to  wit :  {Here  set  out  articles  of  agreement)? 

And    partition    of   the    use  of   water  further   agrees   to   keep  open  the  mill 

between  opposite  riparian   proprietors  yard  as  it  now  is;  and  said  Z'oaw  hereby 

may    be    ordered.     Warren    v.    West-  agrees  to  keep  open  a  mill  yard  for  the 

brook  Mfg.  Co.,  88  Me.  58.  use  of  the  mills,  sufficient  to  accommo- 

1.  Iowa. — Code  (1897),  §  ^2^0  et  seq.  date  the  mills.     It  is  mutually  agreed 
See  also  list  of  statutes  cited  supra,  that  either  parly  may  shut  off  the  water 

note  I,   p.   39S;  and,  generally,  supra,  for  a  reasonable  time  for  the  purpose  of 

note  I,  p.  401.  making  repairs  or  improvements  on  the 

This  is  substantially  the  petition  in  mills  or  flumes,  and  in  case  of  very  low 

Doan  z/.  Metcalf,  46  Iowa  120.     In  that  water  the  said  Aletcalf  «>\i^\\  have  one- 

case  it  was  held  that  where  water  used  sixth  of  the  water.     Said  Doan  agrees 

for  propelling  machinery  is  owned  in  to  keep  open  the  land  for  the   public, 

common    it  may  be  partitioned  when  between  .(1/z7//arv  road  and  the  lot  with 

practicable.  building  on,  this  day  conveyed  by  said 

2.  Agreement. — In  Doan  v.  Metcalf,  46  Doan  to  said  Metcalf,  as  a  common 
Iowa  120,  the  agreement  was  as  follows:  situate  on  lot  three  (j),  section  ten  (/o), 

"Articles  of  Agreement   made    and  township  <5V  north,  range  .j«  west.     And 

concluded  this  2/st  day  of  May,   A.  D.  said  Doan  gives  said  A/eteatf  the  privi- 

1870,  and  between  //.  C.   Metcalf  and  lege  of  widening  the  race,  or  digging 

Milton   Doan,    both    of  fanes   County,  it  deeper  between    the   mills,  and  said 

Io7oa.  Witnesseth:  Metcalf    shall     have,    and    said    Doan 

For  and  in  consideration  of  a  certain  hereby    sells    to    said  Metcalf,  all    the 

deed  being  this  day  given  by  said  Z)^fl«  tools   and    fixtures    in    and    about    the 

to  said  Metcalf,  and  other  valuable  con-  said  saw  mill;  said  Doan  is  to  have  use 

siderations,    said  Doan   hereby    agrees  of   the  saw   mill   for   t7vo   weeks    from 

to  use  due  diligence  in  keeping  in  good  this  date.     And  we   hereby  bind  our- 

repair  the  mill  dam  and  flume  on  the  selves,  our  heirs  and    assigns  by  this 

Wapsipinicon    river,   near  the  town  of  contract,   and  in   witness   whereof   vve 

Anamosa,  at  the    mills  known    as    the  have  hereunto  set  our  hands  this  21st 

Anamosa  City  Mills,  and  the  said  Met-  day  oi  May,  A.  D.  1870. 
^a//"  hereby  agrees  to  pa.y  one-sixth  part  ff.  C.  Aletcalf. 

of  the  cost  or  expense  of  the  same,  and  Milton  Doan." 
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4.  That  under  the  aforesaid  deed  and  the  aforesaid  agreement,  the 
defendant  acquired  a  right  to  the  use  of  no  more  water  than  was  neces- 
sary to  operate  the  wheel  then  in  the  aforesaid  saw-mill,  which  was. 
Jive  hundred  sc\vid.re.  inches  of  water,  except  that  in  very  low  stages  of 
water  defendant  had  the  right  to  use  one-sixth  of  the  water  secured 
by  the  dam  and  flume  of  plaintiff. 

5.  That  plaintiff  is  the  owner  of  a  dam  across  the  aforesaid  Wap- 
sipinicon  river,  and  of  a  flume  conducting  the  water  from  said  river 
to  the  aforesaid  saw-mill  and  flouring-mill ;  that  plaintiff  is  the  owner 
of  the  aforesaid  flouring-mill,  situated  about  sixty  feet  above  defend- 
ant's mill  and  on  said  flume;  that  said  flouring-mill  is  operated 
by  four  water-wheels;  that  the  head  of  water  at  the  time  of  the 
aforesaid  transfer  of  said  saw-mill  to  defendant  was  about  four 
feet. 

6.  That  subsequently  defendant  removed  the  old  wheel  from  said 
saw-mill,  upon  the  site  of  which  he  erected  a  flouring-mill  and  placed 
therein  three  other  wheels  of  different  construction,  and  using  in  the 
aggregate  a  much  greater  quantity  of  water  than  was  used  by  the  old 
wheel,  and  that  defendant  is  now  operating  his  mill  with  all  of  said 
new  wheels  at  the  same  time,  and  is  using  and  drawing  from  said 
flume  a  much  greater  quantity  of  water  than  he  is  entitled  to,  whereby 
the  defendant  is  carrying  on  a  rival  mill  in  the  immediate  vicinity  of 
plaintiff's  mill,  to  the  injury  of  plaintiff's  mill,  which  defendant  would 
not  be  able  to  do  but  for  the  excessive  quantity  of  water  used  by  him 
over  and  above  the  amount  specified  in  the  deed  and  contract;  that  at 
all  times  there  is  not  sufficient  water  for  the  operation  of  both  mills, 
and  that  by  reason  of  the  excessive  and  unlawful  use  of  said  water 
by  defendant  as  aforesaid,  plaintiff  is  frequently  unable  to  use  and 
operate  his  mill  to  a  great  extent;  that  at  times  when  the  water 
supplying  said  mill  is  very  low  and  not  sufficient  for  the  operation  of 
both  mills,  the  defendant  has  wilfully  and  purposely  opened  the  gates 
of  his  wheel  and  allowed  the  water  to  run  to  waste,  and  when  his 
mill  has  not  been  in  operation,  and  with  a  purpose  to  injure  the  plain- 
tiff and  prevent  him  from  the  operation  of  his  mill,  and  by  so  doing 
the  defendant  has  drawn  down  the  head  of  water  in  the  flume  to  such 
an  extent  that  plaintiff  has  been  unable  to  operate  his  mill,  all  of 
which  the  defendant  would  be  unable  to  do  with  a  wheel  or  wheels 
whose  issuing  capacity  was  not  greater  than  that  of  the  old 
wheel;  that  a  true  and  just  division  of  said  water  can  be  made, 
whereby  each  party  may  be  protected  in  the  full  enjoyment  of  his 
rights. 

Wherefore  plaintiff  asks  that  defendant  be  restrained  from  the  use 
of  more  than  five  hundred  square  inches  of  water  or  so  much  as  was 
used  by  the  old  wheel  while  in  operation,  and  from  the  use  of  more 
than  one-sixth  of  the  water  in  case  of  very  low  water,  and  for  a 
division  or  partition  of  said  water,  and  for  such  other  relief  as  may 
be  proper, 

(^Signature  of  attorney  and  verification  as  in  Form  No.  5916. ) 
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c.  For  Sale. 

(1)  In  General. 

Form  No.  14745.' 
(Precedent  in  McGill  v.  Buie,  106  N.  Car.  242.)* 

\(^Title  of  court  and  cause  as  in  Form  No.  lJ/.7Jf6.y\^ 

The  petition  of  Z>.  K.  McGill,  Margaret  McGill,  Rebecca  McGill, 

Neill  McGill,  Mary  McGill,  Annie  Ellis,   William   Campbell,  Daniel 

McGill  — 

1.  Respectfully  represents  that  they  and  Catherine  McDonald 
(under  whom  the  defendant  John  Buie  claims  an  interest  in  the  lands 
hereinafter  described)  are  the  next  of  kin  and  heirs  at  law  of  the  late 
Duncan  Bann  Buie  and  his  children,  Neill  Buie,  Do?iald  Buie,  Mary 
Buie  and  Flora  Buie. 

2.  That  the  said  Duncan  Bann  Buie  and  his  widow,  Christian  Buie, 
are  dead. 

3.  That  the  said  Neill  Buie,  Donald  Buie,  Mary  Buie  and  Flora 
Buie  (children  of  said  Duncan  Bann  Buie^  are  also  dead,  and  died 
intestate  and  without  issue. 

4.  That  your  petitioners  and  said  Catherine  McDonald  axe  the  near- 
est collateral  relatives  of  said  Duncan  Bann  Buie,  Neill  Buie,  Donald 
Buie,  Mary  Buie  and  Flora  Buie,  who,  as  citizens  of  the  United 
States  and  of  the  State  of  North  Carolina,  were  capable  of  inheriting 
real  estate  belonging  to  said  Duncan  Bann  Buie,  Neill  Buie,  Donald 
Buie,  Mary  Buie  and  Flora  Buie,  at  the  time  of  their  several  deaths, 
being,  in  degree,  third  cousins  to  said  Duncan  Bann  Buie,  and  first 
cousin  to  said  Duncati  Bann  Buie's  children  {Neill  Buie,  Donald  Buie, 
Mary  Buie  and  Flora  Buie).  The  said  Duncan  Bann  Buie  and  his 
widow,  Christian  Buie,  were  second  cow&vsxSi  to  each  other  at  the  time 
of  their  marriage. 

5.  That  your  petitioners  and  said  Christian  McDofiald  are  tenants 
in  common  of  all  the  lands  of  which  said  Duncan  Bann  Buie  and  said 
Neill  Buie,  Donald  Buie,  Mary  Buie  and  Flora  Buie  died  seised  and 
possessed  in  equal  shares  of  one  ninth  of  the  whole  to  each. 

6.  That  said  Duncan  Bann  Buie,  Neill  Buie,  Donald  Buie,  Mary 
Buie  and  Flora  Buie  died  seised  in  fee-simple  and  possessed  of  the 
following  described  tracts  or  parcels  of  land,  situated,  lying  and 
being    in    list   township,    in    Cumberland    county,    adjoining   Hugh 

1.  North  Carolina. — Application  for  petition  for  sale.  Epley  v.  Epley,  iii 
the  sale  of  real  estate  held  in  common     N.  Car.  505. 

may  be  made  by  petition  preferred  in  Where  the  petition  alleges  that  peti- 
the  superior  court  of  the  county  where  tioners  and  defendant  are  tenants  in 
such  real  estate  or  some  part  thereof  common,  and  that  the  defendant  is  in 
lies,  by  one  or  more  of  the  parties  in-  possession  of  the  lands,  claiming  title 
terested  therein.  Code  (1883),  ^  1903.  to  his  share  under  a  deed,  it  is  suffi- 
See  also  list  of  statutes  cited  supra,  cient,  as  his  possession  is  the  posses- 
note  I,  p.  398;  and,  generally,  supra,  sion  of  his  cotenants.  McGill  v.  Buie, 
note  1,  P.40T.  106  N.  Car.  242. 

2.  It  was  held  that  a  demurrer  could  3.  The  matter  to  be  supplied  within 
not  be  sustained  to  this  petition.  []   will  not   be  found    in    the  reported 

Possession  of  land  must  be  alleged  in  a     case. 
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McCall,  P.  D.  P.  Munroe  and  others,  on  Stewart's  creek,  viz.,  50 
acres  Hugh  Leslie  land;  50  acres  Neill  Buie  land;  100  acres  Neill 
Buie  land;  25  acres  Duncan  Buie  land;  i6>6>  acres  Mclntyre  land;  and 
other  lands  described  in  the  deed  of  Catherine  McDonald  to  the  defend- 
ant, hereinafter  referred  to. 

7.  That  your  petitioners  and  said  Catherine  McDonald,  or  her 
assignee,  are,  as  tenants  in  common  aforesaid,  entitled  to  the  pos- 
session of  said  land,  and  to  partition  thereof. 

8.  That  since  the  death  of  said  Duncan  Bann  Buie  and  Neill  Buie, 
Donald  Buie,  Mary  Buie  and  Flora  Buie,  viz.,  August  llf.th,  i875,  said 
Catherine  McDonald,  by  deed  of  said  date,  registered  in  Book  E,  No.  ^ 
page  621,  in  the  office  of  Register  of  Deeds  for  Cumberland  county, 
has  assigned  and  conveyed  to  the  defendant,  yic///?  Buie,dX\  her  right, 
title,  interest  and  share  in  the  aforesaid  lands. 

9.  That  said  John  Buie,  the  defendant,  is  in  possession  of  said 
lands,  claiming  title  to  Catherine  McDonald's  share  therein  under 
aforesaid  deed,  as  your  petitioners  are  informed  and  believe. 

10.  That  owing  to  the  number  of  persons  interested,  size  and  loca- 
tion of  said  tracts  of  land,  actual  partition  thereof  cannot  be  made 
without  injury  to  some  or  all  of  the  parties  interested. 

11.  That  your  petitioners  desire  partition  of  said  lands,  and  to  the 
end  that  division  thereof  may  be  had  according  to  their  respective 
interests,  above  set  forth,  pray  that  said  lands  may  be  sold  by  a  com- 
missioner appointed  by  the  Court,  upon  such  terms  as  the  Court  may 
direct,  and  for  such  other  and  further  relief  as  your  petitioners  may 
be  entitled  to  or  may  be  necessary. 

\{^Signature  and  verification  as  in  Form  No.  lOdJfJf..'^ 

(2)  Where  Some  of  the  Parties  are  Minors. 

Form  No.  14746.' 

State  of  North  Carolina,  \  In  the  Superior  court, 

Wake  County.  \  March  Term,  i89£>. 

John  Doe  and  Jaru  Doe, 

plaintiffs, 

against 

Richard  Roe  and  Julia  Doe, 

defendants. 
To  the  Superior  Court  of  said  County: 
The  petitioners  complain  and  allege: 

I.  That  they  and  defendants  are  tenants  in  common  and  are  seised 
in  fee  and  are  in  possession  of  the  following  lands  lying  and  being  in 
the  county  and  state  aforesaid,  adjoining  the  lands  of  William  West 
and  others,  and  bounded  as  follows,  viz:  {describing  them). 

II.  That  the  interests  of  the  above  parties  in  said  lands  are  as  fol- 
lows, viz:  {Here  state  the  interest  of  each  party).* 

III.  That  the  defendant  Julia  Doe  is  a  minor  without  any  guardian. 

1.  The  matter  to  be  supplied  within  2.  North  Carolina.  —  Code  (1883),  § 
[  ]  will  not  be  found  in  the  reported     1903. 

case.  See  also  list  of  statutes  cited  supra, 
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IV,  That  they  desire  to  have  partition  of  said  land  made  among 
them  according  to  their  respective  rights  and  interests  therein;  but 
that  owing  to  the  number  of  parties  interested,  the  size  of  said  tract 
of  land,  the  nature  and  quality  of  the  same,  and  other  causes,  it  is 
impossible  that  actual  partition  thereof  can  be  made  without  serious 
injury  to  the  parties  interested. 

Wherefore,  your  petitioners  pray  that  said  land  be  sold  on  such 
terms  as  shall  be  deemed  just  and  reasonable,  and  that  the  proceeds 
of  the  sale  may  be  divided  among  the  parties  according  to  their 
respective  shares  and  interests  in  the  said  land,  and  may  be  paid  to 
or  secured  for  them  according  to  law,  and  the  orders  of  this  honor- 
able court. 

Jeremiah  Mason,  Solicitor  for  Petitioners. 

{Verification  as  in  Form  No.  lOOJfJf..') 

d.  Praying  an  Accounting  for  Rents  and  Ppoflts.' 


note  I,   p.   398;  and,  generally,  supra, 
note  r,  p.  401. 

1.  Precedents.  —  In  Tate  v.  Goff,  89 
Ga,  184,  the  petition  alleged  in  sub- 
stance that  on  the  twelfth  day  of 
January,  1879,  Van  Tate  died,  leaving 
as  part  of  his  estate  lot  46  in  the  fifth 
district  of  Randolph  county,  and  as  his 
heirs  his  widow,  Mary  D.,  and  his 
children,  Elizabeth,  John  A.,  W.  H., 
and  Lou  Tate  and  Mrs.  Timmons;  that 
before  his  death  he  conveyed  to  John 
A.  Tate  lot  number  30  in  the  fifth  dis- 
trict, upon  verbal  agreement  that  he 
should  hold  the  land  for  himself  and  the 
use  and  benefit  of  W.  H.  Tate  until  W. 
H.  Tate  should  become  of  age,  and  then 
convey  to  W.  H.  Tate  one  half  of  it, 
and  that  the  land  so  conveyed  should  be 
an  advancement  of  the  full  share  of 
his  estate;  that  by  reason  of  this  pro- 
vision for  them  John  A.  and  W.  H. 
Tate  had  no  right  to  participate  in  a 
division  or  distribution  of  lot  number 
46,  but  it  was  intended  to  and  became 
the  property  of  the  other  heirs  at  law; 
that  Elizabeth  Tate,  petitioner's  mother, 
died  in  January,  1879,  leaving  peti- 
tioner her  only  heir;  that  Mrs.  Mary 
Tate,  petitioner's  grandmother,  died  in 
June,  1886,  leaving  as  part  of  her  es- 
tate an  undivided  fourth  interest  in  lot 
46,  and  as  her  heirs  John  A.,  W.  H. 
and  Lou  Tate,  Mrs.  Timmons  and  pe- 
titioner; that  as  heir  at  law  of  her 
mother  petitioner  became  the  owner  of 
a  fourth  undivided  interest  in  lot  46, 
and  as  heir  of  her  grandmother  the  un- 
divided one  twentieth  interest,  making 
petitioner's  whole  interest  in  the  lot  the 
undivided  one  sixth;  that  notwithstand- 


ing the  conveyance  to  John  A.  Tate, 
his  acceptance  of  it  and  agreement  with 
his  father,  John  A.  Tate  has  since  his 
father's  death  wholly  disregarded  the 
agreement,  has  refused  to  convey  to 
W.  H.  Tate  his  interest  in  lot  30,  and 
not  only  claims  the  whole  of  it  as  his 
own,  but  also  claims  an  equal  share 
with  W.  H.  Tate  and  his  sisters,  Lou 
Tate  and  Mrs.  Timmons;  that  immedi- 
ately after  the  death  of  Mary  Tate,  John 
A.  and  Lou  Tate  took  possession  of  the 
whole  of  lot  26  and  have  wholly  excluded 
petitioner  from  the  possession  of  any 
part  of  it,  or  the  enjoyment  of  any  part 
of  the  rents,  etc.,  the  value  of  peti- 
tioner's part  of  which  has  been  worth 
one  hundred  dollars  per  year;  and  that 
because  of  the  refusal  of  John  A.  Tate 
to  convey  to  W.  H.  Tate  as  above  men- 
tioned, W.  H.  Tate  did  not  accept  said 
provision  made  for  him  by  his  father, 
but  claimed  a  distributive  share  of  lot 
46,  thereby  operating  not  only  as  a 
fraud  against  W.  H.  Tate,  but  also 
against  petitioner  and  the  other  heirs 
of  Van  Tate.  Petitioner  prayed  for 
process  against  John  A.  Tate  and  Lou 
Tate,  and  that  she  might  have  judgment 
against  them,  recovering  her  part  of  the 
land  from  them,  as  well  as  for  the  value 
of  the  rents,  etc.;  also,  that  John  A. 
Tate  might  be  required  to  account  for 
the  advancement  of  one  half  of  lot  30, 
in  accordance  with  his  agreement  with 
his  father,  and  be  required  to  bring  the 
deed  thereto  made  to  him  by  his  father 
into  court  for  cancellation  as  to  the  one 
half  of  the  lot  conveyed  to  him  to  be 
held  in  trust  for  W.  H.  Tate,  and  that 
petitioner  might  have  a  decree  for  her 
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share,  to  wit,  the  undivided  one  fifth  in- 
terest therein,  as  well  as  the  rents,  etc. 
therefrom,  worth  yearly  twenty-five 
dollars. 

By  amendment  the  petitioner  alleged: 
She  is  the  owner  of  a  sixth  undivided 
interest  in  lot  46.  John  A.  and  Lou 
Tate  took  exclusive  possession  of  this 
whole  lot,  and  have  since  claimed  to 
own  the  whole  of  it,  denying  that  peti- 
tioner had  any  interest  therein,  and 
have  refused  repeatedly  to  allow  her 
demands  for  her  part  of  the  land. 
Petitioner's  one  sixth  interest  has  been 
worth  for  rent  one  hundred  dollars  per 
annum  since  the  first  day  of  January, 
1887,  and  defendants  have  refused  to 
account  to  her  for  it.  She  desires  a 
partition  of  the  land  between  herself 
and  her  cotenants.  The  land  is  not  of 
uniform  value,  and  besides  there  are 
valuable  improvements  on  part  of  it, 
for  which  reason  no  fair  and  equitable 
division  of  it  by  metes  and  bounds  can 
be  made.  Wherefore  she  prays  for 
judgment  for  the  recovery  of  her  in- 
terest in  the  land  and  for  the  rents,  etc., 
due  her  therefor,  and  a  decree  ordering 
a  sale  of  the  land  to  be  conducted  by 
commissioners,  and  that  when  sold 
her  part  of  the  proceeds  be  paid  over  to 
her. 

It  was  held  that  the  amendment  add- 
ing a  prayer  for  oartition  by  a  sale  did 
not  add  a  new  cause  of  action. 

In  Lynch  v.  Lynch,  132  Pa.  St.  422, 
the  bill  averred  in  substance  as  follows: 
That  Patrick  Lynch  died  on  the  third 
day  of  November,  1871,  having  made 
his  last  will  and  testament,  dated  Oc- 
tober 9,  1871,  duly  admitted  to  probate, 
with  certain  provisions,  to  wit: 

"  Item.  After  the  death  of  my  wife 
Mary  Lynch,  I  give  and  bequeath  to  my 
son  Daniel  Joseph  Lynch  all  the  income 
which  may  be  derived  from  my  real 
estate,  to  be  received  and  enjoyed  by 
him  during  the  term  of  his  natural  life. 
If  my  said  son  should  chance  to  die  be- 
fore my  wife,  leaving  issue  to  survive 
her,  then  after  her  death  I  give  and  be- 
queath to  such  issue  and  to  the  heirs  of 
such  issue  forever,  my  real  estate  afore- 
said. *  *  *  If  my  son  should  survive 
my  wife  and  afterwards  die  leaving 
issue,  then  after  his  death  I  give  and 
bequeath  to  such  issue  and  to  the  heirs 
of  such  issue  forever  the  same  real 
estate  as  aforesaid. 

Item.  If  my  son  Daniel  Joseph 
should  either  before  or  after  the  decease 
of  my  wife  die  without  issue  living  at 


his  death,  I  give  and  bequeath  my  renl 
estate  aforesaid  to  the  Right  Rev.  Bishop 
Wood,  to  be  appropriated  to  such  chari- 
table purpose  in  connection  with  the 
institutions  of  the  Catholic  Church  as 
shall  seem  to  him  meet  and  proper." 

It  was  further  averred  that  said 
testator  died  seised  in  his  demesne  as 
of  fee  of  certain  described  real  estate  in 
Philadelphia,  which  he  had  acquired  by 
purchase;  that  he  left  to  survive  him  a 
widow,  Mary  Lynch,  and  issue  one 
child.  Daniel  J.  Lynch;  that  on  the 
twenty-seventh  day  of  June,  1875,  said 
Daniel  J.  Lynch  intermarried  with  Vir- 
ginia Reed  and  died  intestate,  on  the 
fifth  day  of  September,  1875,  leaving  to 
survive  him  his  widow,  Virginia  R^ed 
Lynch,  the  plaintiff,  but  no  issue;  that 
Mary  Lynch,  widow  of  Patrick  Lynch, 
died  on  the  fourth  day  of  August,  1886; 
that  the  will  of  said  Patrick  Lynch  not 
having  been  executed  one  calendar 
month  before  his  death,  the  ultimate 
limitation  therein  made  to  the  Right 
Rev.  Bishop  Wood  for  charitable  pur- 
poses was  void;  that  the  contingent 
remainder  in  fee  to  the  issue  of  Daniel 
J.  Lynch  surviving  at  the  death  of  Mary 
Lynch  having  been  destroyed  by  the 
death  of  Daniel  J.  without  issue,  during 
his  mother's  lifetime,  the  said  Patrick 
Lynch  died  intestate  as  to  all  his 
real  estate,  subject  to  the  life  in- 
terest of  his  widow  therein,  whereby 
the  same  descended  to  and  vested  in 
said  Daniel  J.  Lynch  under  the  intestate 
laws;  that  under  said  laws  the  plaintiff 
was  entitled  as  the  widow  of  said  Daniel 
J.  Lynch  to  one  half  part  of  said  real 
estate,  and  to  the  rents,  etc.,  thereof, 
from  the  fourth  day  of  August,  1886, 
for  the  term  of  her  life;  that  subject  to 
the  interest  of  the  plaintifT  therein,  the 
said  real  estate  descended  under  said 
intestate  laws  to  the  next  of  kin  of  the 
said  Daniel  J.  Lynch,  who  were  as  fol- 
lows: 

To  Anthony  Lynch,  brother  of  de- 
cedent's father,  Daniel  Kilday,  John 
Kilday  and  Ann  McElwee,  half-brothers 
and  half-sisters  of  decedent's  father, 
each  one  fifth;  to  William  Boyle,  John 
Boyle,  Catharine  Boyle  and  Mary 
Boyle,  children  of  Mary  Boyle,  a  de- 
ceased half-sister  of  decedent's  father, 
each  one  twentieth. 

It  was  further  averred  that  on  the 
twenty-seventh  day  of  September,  1886. 
Anthony  Lynch  conveyed  his  interest 
in  No.  161 5  Melloy  street  to  James 
McElwee  and  Ann,  his  wife,  in  fee;  and 
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Form  No.  14747.' 
(Precedent  in  Garrett  v.  Weinberg,  50  S.  Car.  313.)- 
[(  Title  of  court  and  cause  as  in  Fortn  No.  5932.  )J  ^ 
The  plainliffs  above  named,  complaining  of  the  defendants  above 
named,  allege: 

I.  That  on  or  about  the day  of  November,  a.  d.  i855,  Thomas 

Garrett.,  late  of  said  county,  died  intestate,  being  the  owner  in  fee  of 
the  following  described  real  estate,  namely,  all  that  piece,  parcel  or 
tract  of  land,  containing  508  acres,  more  or  less,  situate  in  the  county 
and  State  aforesaid  {Here  follow  the  boundaries'). 

II.  That  said  Thomas  Garrett  left  as  his  heirs  at  law  surviving  him 
his  widow,  Elizabeth  Garrett.,  now  Elizabeth  Moore.,  his  son,  the  plain- 
tiff, John  A.  Garrett,  his  daughters,  Mary  Pritchard,  Ellen  DeLoach, 
Mariah  Norton,  and  Harriet  D.  Singletary,  which  latter  is  one  of  the 
plaintiffs. 

III.  That  said  Mary  Pritchard,  Ellen  DeLoach,  and  Mariah  Norton 
have  since  died  intestate. 

IV.  That  said  M ary  Pritchardl^it  no  husband  or  lineal  descendant 
surviving  her. 

V.  That  said  Ellen  DeLoach  left  as  her  only  heir  at  law  surviving 
her,  her  grand-daughter,  the  plaintiff,  Louisa  Pushing,  and  being 
under  the  age  of  tiventy-one  years,  her  husband,  Jacob  Rushing,  has 
been  appointed  her  guardian  ad  litem  by  the  clerk  of  the  court  to 
prosecute  this  action  in  her  behalf. 

VI.  That  said  Mariah  Norton  left  surviving  her  as  her  only  heirs 
at  law  John  Norton,  Davis  Norton,  George  Norton,  Mary  Norton,  Anna 
Norton,  and  Charles  Norton. 

VII.  That  said  Elizabeth  Moore,  widow  of  the  said  Thomas  Garrett, 
•sold  and  conveyed  her  interest  in  the  said  premises,  purporting  to 
be  the  entire  interest  or  estate  therein,  to  Edwin  W.  Moise,  by  her 

deed,   dated   day  of  ,  a.  d.  18 — ,  which  was  recorded 

in  the  proper  office  in  said  county,  in  deed  book  — ,  page — . 

VIII.  That  by  subsequent  conveyances,  the  defendant,  Rosa  Wein- 
berg, became  and  is  now  the  owner  of  the  interest  of  the  said  Elizabeth 
Moore  in  two  separate  parts  or  parcels  of  the  tract  of  land  above 
described,  one  parcel  thereof  contdanrng  fifty-tivo  acres,  more  or  less 
{Here  follow  the  boundaries),  and  another  parcel  thereof  containing 
116  acres,  more  or  less  {Here  follow  the  boundaries).  And  the  defend- 
that  since  the  death  of  said  Mary  other  parties  in  interest  for  their  re- 
Lynch,  one  or  more  of  the  defendants  spective  shares,  or  in  case  partition  in 
had  collected  the  rents  of  the  real  estate  kind  or  by  allotment  cannot  be  fairly 
described  in  the  bill.  So  averring,  the  and  impartially  made  by  the  sale  of  the 
plaintiff  prayed,  inter  alia,  for  an  ac-  said  real  estate  and  the  division  of 
count  of  mesne  profits  and  for  a  the  proceeds  according  to  the  rights 
partition.  of  the  parties.    Civ.  Stat.  (1893),  §  1949. 

A  decree  directing  the  sale  of  the  real  See  also  list  of  statutes  cited  supra, 

estate  was  affirmed.  note  i,  p.   398;  and,   generally,  supra, 

1.  South    Carolina.  —  The    court    of  note  i,  p.  401. 
common   pleas  has  jurisdiction  in  all  2.  It  was  held  that  this  complaint  was 
cases  to  make  partition  in  kind  of  real  sufficient  to  sustain  an  action  for  par- 
estate  held  in  joint  tenancy  or  in  com-  tition. 

mon,  or  by  allotment  to  one  or  more  of  3.  The  matter  to  be  supplied  within 

the  parties  upon  their  accounting  to  the  [  ]  will  not  be  found  in  the  reported  case. 
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ant,  William  L.  Osteen,  is  now  the  owner  of  the  interest  of  the  said 
Elizabeth  Moore  in  the  remainder  of  the  said  tract  of  land,  contain- 
ing 339 1-2  acres,  more  or  less  (^Here  folloiv  the  boundaries). 

IX.  That  the  defendants,  and  those  through  whom  they  derived 
title  to  the  interest  of  Elizabeth  Moore,  have  received  and  enjoyed 
respectively  all  the  rents,  income  and  profits  from  the  above  described 
several  and  respective  parts  or  parcels  of  the  said  tract  of  land  since 
the  death  of  the  said  Thomas  Garrett. 

X.  That  the  parties  to  this  action  own  the  real  estate  above 
described  as  tenants  in  common,  their  interest  being  as  follows: 
The  plaintiffs,  John  A.  Garrett,  Harriet  D.  Singletary,  and  Louisa 
Rushing,  are  each  entitled  to  one  undivided  sixth  interest  in  fee  thereof; 
the  plaintiffs,  John  Norton,  David,  George,  Mary,  Anna,  and  Charles 
Norton,  are  each  entitled  to  an  undivided  l-36th  interest  in  the  fee 
thereof;  and  the  defendants.  Rose  Weinberg  and  William  L.  Osteen, 
have  each  one  undivided  third  interest  in  fee  in  such  parts  or  parcels 
of  said  tract  of  land  as  have  been  conveyed  to  them  respectively,  as 
above  described,  subject,  nevertheless,  to  the  claims  of  the  plaintiffs 
for  their  shares  of  the  rents,  income,  and  profits  which  have  been 
received  and  enjoyed  by  the  defendants  from  the  respective  parcels 
in  which  they  own  the  undivided  interests  of  the  widow  as  aforesaid, 
and  by  those  througlv  whom  they  derive  title  to  such  interest  since 
the  death  of  said  Thomas  Garrett. 

XI.  That  all  the  debts  of  said  Thomas  Garrett  have  been  paid. 

XII.  That  the  plaintiffs  own  no  other  lands  in  this  State  in  com- 
mon with  the  defendants,  and  are  desirous  of  a  partition  of  the  real 
estate  above  described. 

[Wherefore  plaintiffs  demand  judgment  for  partition  in  kind  of 
said  lands  and  premises  according  to  the  respective  rights  and  interests 
of  the  parties  interested  therein,  or  by  allotment  of  said  lands  and 
premises  to  one  or  more  of  said  parties  upon  their  accounting  to  the 
other  parties  in  interest  herein  for  their  respective  shares  thereto, 
or  in  case  partition  in  kind  or  by  allotment  cannot  be  fairly  and 
impartially  made,  that  said  lands  may  be  sold  by  and  under  the  direc- 
tion of  this  court  and  the  proceeds  of  said  sale,  after  paying  the  costs 
and  charges  of  this  action,  be  divided  among  the  parties  interested 
according  to  their  several  rights  and  interests  therein;  that  an 
account  may  be  taken  of  the  issues  and  profits  of  the  said  lands  and 
premises  while  in  possession  and  occupation  of  the  defendants  and 
all  those  through  whom  said  defendants  derived  title  since  the  death 
of  the  said  Thomas  Garrett,  and  that  the  plaintiffs  may  have  such 
other  and  further  relief  as  may  be  just  and  equitable, 

(^Signature  of  attorney  and  verification  as  in  Form  No.  5932. y\^ 

e.  Where  Cotenant  has  Committed  Waste. 
Form  No.  14748.' 
(^Title  of  court  and  cause  as  in  Form  No.  5926.) 

1.  The  matter  supplied  and  to  be  2.  JVew  York.  — Code  Civ.  Proc,  § 
supplied  within  [  ]  will  not  be  found     1656. 

in  the  reported  case.  This  form  is  set  out  in  the  New  York 

Book  of  Forms,  p.  103. 
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The  plaintiff  complains  and  alleges, 

I.  That  he  is  a  tenant  in  common  (ov  Joint  tenant)  with  the  defend- 
ant, of  (describe  the  property'). 

II.  That  each  of  them  is  entitled  to  an  undivided  half  of  the  same. 

III.  That  between  the  tenth  day  oi  /ime,  i898,  and  the  tenth  day 
of  September,  i898,  the  defendant  committed  great  waste  upon  the 
same,  cutting  down  many  valuable  fruit  trees  (or  otherwise  specif y  acts 
af  waste)  without  the  consent  of  the  plaintiff. 

Wherefore  the  plaintiff  demands  judgment, 

1.  (9 «<?  M^«jd!«^ dollars  damages; 

2.  For  partition  of  the  said  premises  in  such  manner  as  to  com- 
pensate him  for  such  damages. 

(Signature  of  attorney  and  verification  as  in  Form  No.  11457. ) 

f.  Where  Life  Estate  Intervenes.' 

Form  No.  14749.' 

(Title  of  court  and  cause  as  in  Form  No.  6910.) 

John  Doe,  plaintiff  in  the  above  entitled  action,  complaining  of 
Richard  Doe  and  Jane  Doe,  defendants  in  said  action,  alleges, 

I.  That  plaintiff  and  defendants  are  the  owners  in  fee,  as  tenants 
in  common  (or  as  joint  tenants)  and  in  possession  of  the  following 
piece  or  parcel  of  land,  situate  and  lying  and  being  in  the  city  and 
county  of  San  Francisco  and  state  of  California,  bounded  and 
described  as  follows,  to  wit:  (Here  insert  description  of  property). 

II.  That  plaintiff  is  the  owner  of  and  has  an  estate  of  inheritance 
in  said  premises  to  the  extent  of  <7«^-//d;//' interest;  that  the  defend- 
ant Jane  Doe  is  the  owner  of  and  has  an  estate  for  and  during  her 
natural  life  of  an  undivided  (;«^-/i^//"  interest  in  said  premises;  that 
the  defendant  Richard  Doe  is  the  owner  of  the  remainder  in  fee  upon 
the  termination  of  the  aforesaid  life  estate  of  the  said  Jane  Doe  in 
said  undivided  one- half  oi  said  premises. ^ 

1.  Precedent.  —  Where  the  complaint  partition  thereof,  according  to  the 
alleged  that  on  the day  of  a  respective  rights  of  the  persons  in- 
certain  person  died  intestate,  seised  in  terested  therein,  and  for  a  sale  of  such 
fee  simple  of  a  tract  of  land  particularly  property  or  a  part  thereof,  if  it  appear 
described,  leaving  the  complainant  and  that  a  partition  cannot  be  made  without 
certain  of  the  defendants  named,  his  great  prejudice  to  the  owners.  Code 
children,  and  the  remaining  defendant  Civ.  Proc.  (1897),  §  752. 

named,  his  widow,  surviving  him,  and  See  also  list  of  statutes  cited  supra, 

further  alleging  that  the  children  are  note  i,  p.   398;   and,  generally,  supra, 

equal   owners   thereof,    subject    to   an  note  i,  p.  401. 

alleged  life  estate  of  one-third  in  the  3.  Interest  of  all  persons  in  the  prop- 
widow,  it  was  held  that  the  complaint  erty,  whether  such  persons  be  known 
was  sufficient.  McCarthy  z'.  McCarthy,  or  unknown,  must  be  set  forth  in  the 
66  Ind.  128.  complaint  specifically  and  particularly 

2.  California.  —  When  several  co-  as  far  as  known  to  the  plaintiff.  Cal. 
tenants    hold    and   are    in    possession  Code  Civ.  Proc.  (1897),  §  753. 

of    real    property   as    parceners,    joint         See  also  list  of  statutes  cited  supra, 

tenants,    or    tenants    in    common,    in  note  i,   p.  398;  and,  generally,  supra, 

which  one   or  more  of  them   have  an  note  i,  p.  401. 

estate  of  inheritance,  or  for  life,  or  lives,        Unknown  Parties. —  If  one  or  more  of 

or  for  years,  an  action  may  be  brought  the    parties    or  the    share    or  quantity 

by  one  or  more  of  such  persons  for  a  of    interest  of   any  of    the  parties  be 
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III.  That  the  aforesaid  described  piece  or  parcel  of  land  comprises 
the  only  real  estate  owned  in  common  or  jointly  by  the  parties  to 
this  action,  and  that  no  other  person  or  persons  than  the  aforesaid 
parties  have  any  estate  or  interest  in  said  premises. 

IV.  That  there  are  no  specific  liens  or  incumbrances  upon  the 
piece  or  parcel  of  land  above  described,  of  record. , 

Wherefore  plaintiff  demands  judgment  that  a  partition  of  the 
aforesaid  premises  be  made  according  to  the  rights,  titles  and 
interests  of  the  respective  parties,  or  if  partition  cannot  be  made 
without  great  prejudice  to  the  owners  thereof,  that  said  premises  be 
sold  and  that  the  proceeds  thereof,  after  the  payment  of  the  cost  of 
this  action,  be  divided  among  the  aforesaid  parties  according  to  their 
respective  rights  and  interests,  and  for  other  proper  relief. 

{^Signature  and  verification  as  in  Form  No.  5910.^ 

Form  No.  14750.' 

To  the  Supreme  Judicial  Court.      In  Equity. 

Cora  N.  Fierce  and  John  Doe,  both  of  Belmont,  in  the  county  of 
Waldo  and  state  of  Maine,  complain  against  Harriet  L.  Rollins  and 
Noah  B.  Allenwood,  both  of  Belmont,  in  said  county  and  state, ^  and 
say, 

That  complainants  are  each  seised  in  fee  of  one  undivided  //«></ part 
of  certain  real  estate  situated  in  Belmont,  in  the  county  of  IValdo  a.nd 
state  of  Maine,  containing  one  acre  and  ninety-six  square  rods,  with  the 
buildings  thereon,  and  more  particularly  described  as  follows,  to  wit: 
(^describing  ity^ 

That  said  Harriet  L.  Rollins,  is  seised  in  fee  of  07ie  undivided  third 
part  of  said  described  premises,  and  that  said  Noah  B.  Allenwood,  has 
an  estate  by  curtesy,  in  and  to  one  undivided  third "^dsX.  of  said  premises 
during  his  life,  and  that  the  estate  of  said  complainants  and  said 
Harriet  L.  Rollins,  are  subject  to   said  life  estate  of  said  Noah  B. 

/unknown  to  the  plaintiff  or  be  uncertain  fee-simple  or  for  life  as  tenants  in  corn- 
er contingent,  or  the  ownership  of  in-  mon,  joint  tenants  or  copartners,  may 
heritance  depend  upon  an  executory  present  a  petition  to  the  supreme  judi- 
devise,  or  the  remainder  be  a  contingent  cial  court  held  in  the  county  where  such 
remainder,  so  that  such  parties  cannot  estate  is.  Rev.  Stat.  (1883),  c.  88,  §  2. 
be  named,  such  fact  must  be  stated  in  See  also  list  of  statutes  cited  supra, 
the  complaint.  Cal.  Code  Civ.  Proc.  note  i,  p.  398;  and,  generally,  supra, 
(1897),  §  753.  note  I,  p.  401. 

See  also  list  of  statutes  cited  jw/ra,  2,  Parties.  —  All  tenants  in  common, 

note  I,   p.    398;  and,  generally,  supra,  and  their  places  of  residence  if  known, 

note  I,  p.  401.  and  whether  any  or  all  of  them  are  un- 

XJnnecessary  Parties. —  No  person  hav-  known,  must  be  stated.     Me.  Rev.  Stat, 

ing   a   conveyance    of    or   claiming    a  (1883),  c.  88,  §  2. 

lien    on    the    property    or    some    part  See  also  list  of  statutes  cited  supra, 

thereof  need  be    made    a  party  to  the  note  i,   p.  398;  and,  generally,  supra, 

action  unless  such  conveyance  or  lien  note  i,  p.  401. 

appear    of     record.      Cal.    Code    Civ.  3.  Description     of    Property.  —    Real 

Proc.  (1897),  §  754.  estate  sought  to  be  partitioned  must  be 

See  also  list  of  statutes  cited  supra,  clearly  described.    Me.  Rev.  Stat.  (1883), 

note   I,   p.  31^8;  and,  generally,  supra,  c.  88,  §  2. 

note'  I,  p.  401.  See  also  list  of  statutes  cited  supra, 

1.  Maine.  —  Persons  seised  or   hav-  note  i,  p.  398;  and,  generally,  supra, 

ing  a  right  of  entry  into  real  estate  in  note  i,  p.  401. 
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Allenwood}-  That  said  Noah  B.  Allenwood's  estate  in  said  premises 
have  never  been  set  out  and  assigned  to  him.  That  the  buildings  on 
said  premises  consist  of  a  dwelling-house  and  barn  suitable  for  the 
occupation  of  one  family  only. 

That  said  premises  can  not  be  divided  without  being  greatly  depre- 
ciated in  value,  and  can  not  be  occupied  in  common  by  complainants 
and  respondents.  That  said  respondents  refuse  to  sell  their  interest 
in  said  premises  to  the  complainants  or  to  purchase  their  interest 
therein  of  said  complainants. 

Wherefore,  said  complainants  pray  that  the  court  may  order  and 
decree  that  said  premises  may  be  sold  and  the  proceeds  thereof  be 
divided  among  complainants  and  respondents  according  to  their 
respective  interests  in  said  premises;  that  a  receiver  may  be  appointed 
to  take  charge  of  said  premises  and  to  dispose  of  the  same  in  pursu- 
ance of  such  order  and  decree;  and  that  said  complainants  may  have 
such  other  and  further  relief  as  equity  may  require,  and  to  your 
honors  may  seem  meet. 

(^Signature  and  verification  as  in  Form  No.  ^271. ) 


g.  Where  Property  is  Subject  to  Incumbrance. 

Form  No.  14751.* 

(Conn.  Prac.  Act,  p.  138,  No.  239.) 

(Commencement  as  in  Form  No.  5912. ) 

1.  The  plaintiff  and  the  defendants,  William  Smith  and  fames 
Smith,  are  in  possession,  as  tenants  in  common,  of  certain  real  prop- 
erty in  New  London,  described  as  follows:  (describing  it). 

2.  Each  of  them  has  an  estate  in  fee  in  one  undivided  third  part 
thereof. 

(3.  The  defendant,  John  Johnson,  has  a  mortgage  heretofore  exe- 
cuted by  the  defendant,  James  Smith,  upon  his  said  interest,  for  the 
payment  of  $1,000  on  July  15th,  iS78,  with  interest  from  that  time.) 

The  plaintiff  claims,  by  way  of  equitable  relief, 

1.  A  partition  of  said  real  property,  according  to  the  respective 
rights  of  the  parties  aforesaid;  or, 

2.  If  a  partition  cannot  be  had  without  material  injury  to  those 
rights,  then  a  sale  of  said  premises,  and  a  division  of  the  proceeds 
between  the  parties,  according  to  their  rights. 

(Conclusion  as  in  Form  No.  5912.) 

1.  Interestandtitleof  the  parties  must  opinion  of  the  court  a  sale  will  better 
be  stated.  Me.  Rev.  Stat.  (1883),  c.  88,  promote  the  interests  of  the  owners, 
8  2.  and  of  any  real  estate  in  which  or  any 

See  also  list  of  statutes  cited  supra,  portion  of  which  two  or  more  persons 
note  I,  p.  398;  and,  generally,  supra,  may  have  different  and  distinct  inter- 
note  I,' p.  401.  ests,  when  in  the  opinion  of  the  court 

2.  Connecticut. — Courts  of  equitable  such  real  estate  cannot  be  conveniently 
jurisdiction  may,  upon  the  complaint  used  or  occupied  by  the  parties  in  in- 
of  any  person  interested,  order  the  sale  terest  together,  and  a  sale  will  better 
of  any  real  estate  or  personalty  owned  promote  the  interests  of  the  owners, 
by  two  or  more  persons,  when  in  the  Gen.  Stat.  (1888),  §  1307. 
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Form  No.  1475 2.' 

(  Title  of  court  and  cause  as  in  Form  No.  5926. ) 

The  plaintiff  for  an  amended  complaint  complains  of  the  defend- 
ants in  this  action  and  alleges: 

I.  That  on  and  before  the  day  of  his  decease,  to  wit,  May  2Sd,  iS49, 
Asa  Hall  was  the  owner  in  fee  of  certain  lands  situated  in  the  city, 
county  and  state  of  New  York  conveyed  to  him  as  hereinafter  set 
forth  and  by  the  descriptions  herein  set  forth,  to  wit: 

The  first  tract  being  the  premises  conveyed  in  a  deed  by  Willia?n 
B.  Dixon  to  Asa  Hall  dated  January  9th,  i8^P,  recorded  in  Register's 
office  of  said  city  in  Liber  512  of  Deeds,  page  S50,  and  therein  described 
as  follows:  All  that  certain  lot,  piece  or  parcel  of  land  situate,  lying 
and  being  on  the  Southerly  side  of  11  th  Street  in  the  IQth  Ward  of  the 
City  of  Neiv  York  and  bounded  as  follows:  Beginning  at  the  distance 
of  SOO  feet  in  a  Westerly  direction  from  the  Southwesterly  corner  of 
the  6th  Avenue  and  llth  Street  aforesaid  and  running  thence  South- 
erly in  a  straight  line  to  the  middle  of  the  block  92  feet,  thence  along 
the  middle  of  the  block  on  a  line  in  a  Westerly  direction  21  feet, 
thence  in  a  straight  line  92  feet  in  a  Northerly  direction  to  the  front 
of  the  lot  on  nth  Street,  thence  along  a  Southerly  line  of  llth  Street 
21  feet  to  the  place  of  beginning,  be  the  same  more  or  less.  Being 
the  Easterly  part  of  lot  6Jf.  on  a  certain  map  made  for  the  division  of 
the  estate  of  John  Hone,  deceased,  dated  January  27th,  iS35,  by 
Edwin  Smith,  City  Surveyor.  Said  premises  are  now  known  as  120 
west  nth  Street. 

The  second  tract  being  the  premises  conveyed  in  a  deed  by  Eliza- 
beth Herring  to  Asa  Hall,  dated  October  25th,  \%3S,  recorded  in  said 
Register's  office  in  Liber  306  of  Deeds,  page  llJf.,  and  therein  described 
as  follows:  All  that  certain  lot  of  land  situated  in  the  Third  y^a.v6.  of 
the  City  of  Neiv  York  on  the  Northerly  side  of  Chambers  Street,  begin- 
ning at  the  distance  of  57  feet  3  inches  from  the  Northwesterly  cor- 
ner of  Chambers  and  Greenwich  Streets,  thence  running  Northerly  52 
feet  along  a  lot  of  ground  belonging  to  Mary  MoneypennydindsinothQr 
lot  of  ground  belonging  to  Evert  A.  Bancker  to  a  lot  of  ground 
belonging  to  the  estate  of  William  Rhinelander,  deceased;  thence  run- 
ning Westerly  15  feet  along  the  said  last  mentioned  lot  to  a  lot  of 
ground  belonging  to  the  party  of  the  second  part  hereto,  thence  run- 
ning Southerly  IfO  feet  6  inches  along  the  said  last  mentioned  lot  to 
Chambers  Street,  thence  running  Easterly  along  Chambers  Street  21 
feet  to  the  place  of  beginning.  Said  premises  are  now  known  as  177 
Chambers  Street. 

The  third  tract  being  the  premises  conveyed  in  a  deed  by  Evert  A. 
Bancker  and  Cornelia  his  wife  to  Asa  Hall,  dated  April  10th,  i833, 
recorded  in  said  Register's  office  in  Liber  293  of  Deeds,  page  596,  and 
therein  described  as  follows:  All  that  certain  brick  dwelling-house 
and  lot  of  ground  situated  in  the  Srd  Ward  of  the  City  of  New  York 

See  also  list  of  statutes  cited  supra.         This  form  is  copied  from  the  original 
note   I,    p.   398;  and,  generally,  supra,     papers  in  the  case, 
note  I,  p.  401.  See  also,  supra.  Form  No.  14740,  and 

\,  New  York.  —  Code  Civ.  Proc,  §  notes  thereto;  and, generally,  j-«/ra,  note 
1532.  I,  p.  401. 

441  Volume  13. 


14752.  PARTITION.  14752. 

on  the  Northerly  side  of  Chambers  Street,  being  the  Northeasterly  cor- 
ner of  Chambers  and  Washington  Streets,  bounded  in  front  by  Cham- 
bers Street,  on  the  Westerly  side  by  Washington  Street,  in  the  rear  by 
a  lot  of  ground  belonging  to  Elizabeth  Herring  and  on  the  Easterly 
side  by  a  lot  of  ground  belonging  to  the  said  party  of  the  second  part 
formerly  belonging  to  the  estate  of  William  Rhinelaiider,  deceased, 
containing  a  width  in  front  of  2^  feet  ^  inches,  in  the  rear  5^  feet,  on 
the  Westerly  side  25  feet  4  inches  and  on  the  Easterly  side  28  feet  11 
inches,  be  the  same  more  or  less.  Said  premises  are  now  known  as 
No.  287  Washington  Street. 

The  fourth  tract  being  the  premises  conveyed  in  a  deed  from  Evert 
A.  Bancker  and  Cornelia  his  wife  to  ^i-a  Hall,  dated  March  26th,  i831, 
recorded  in  said  Register's  office  in  Liber  271  of  Deeds,  page  387,  and 
therein  described  as  follows:  All  that  certain  dwelling-house  and 
lot  of  ground  situate  in  the  Third  Ward  of  the  City  of  New  York  on 
the  Northerly  side  of  Chambers  Street  beginning  at  a  point  distant  2Ii. 
feet  Jf.  inches  from  the  Northeasterly  corner  of  Chambers  and  Wash- 
ington Streets  and  running  thence  along  the  Easterly  side  of  the  lot  of 
ground  belonging  to  the  said  Evert  A.  Bancker  28  feet  11  inches  to 
the  Southerly  side  of  a  lot  fronting  on  Washington  Street  and  belong- 
ing to  Elizabeth  Herring,  thence  running  Easterly  along  the  same  13 
feet  5  inches,  thence  running  Northerly  along  the  rear  of  the  said  last 
mentioned  lot  19  feet  9  inches  and  half  to  the  Southerly  side  of  a  lot 
of  ground  belonging  to  Gooden  G.  Hall,  thence  running  Easterly  along 
the  same  7  feet  7  inches  to  the  Westerly  side  of  a  lot  of  ground  front- 
ing on  Chambers  Street  and  belonging  to  the  said  party  of  the  second 
part,  thence  running  Southerly  along  the  same  51  feet  9  inches  to 
Chambers  Street  and  thence  running  Westerly  along  the  said  street  20 
feet  to  the  place  of  beginning  according  to  a  map  made  by  Edivard 
Doughty,  City  Surveyor.  Said  premises  now  being  known  as  No.  183 
Chambers  Street. 

The  fifth  tract  being  the  premises  conveyed  in  a  deed  by  Evart  A. 
Bancker  and  wife  to  Asa  Hall,  dated  May  1st,  i830,  and  recorded  in 
said  Register's  office  in  Liber  ^^^  of  Deeds,  page  204,  ^nd  therein 
described  as  follows:  All  that  certain  lot  of  ground  situate  in  the 
Third  Ward  of  the  City  of  New  York  on  the  Northerly  side  of  Cham- 
bers Street  and  known  as  No.  181  Chambers  Street,  beginning  at  a 
point  distant  44  feet  .^inches  Easterly  from  the  Northeasterly  corner 
of  Chambers  and  Washington  Streets,  bounded  in  front  by  Chambers 
Street,  in  the  rear  by  ground  belonging  to  Gooden  G.  Hall,  on  the 
Westerly  side  by  ground  belonging  to  the  party  hereto  of  the  first 
part  and  on  the  Easterly  side  by  ground  belonging  to  the  party  hereto 
of  the  second  part,  containing  in  front  20  feet,  in  the  rear  13  feet  6 
inches,  on  the  Westerly  side  51  feet  9  inches,  and  on  the  Easterly  side 
65  feet  7  inches,  be  the  same  more  or  less.  Said  premises  are  now 
known  as  181  Chambers  Street. 

The  sixth  tract  being  the  premises  conveyed  in  a  deed  by  Christopher 
Rosier  Q.nd  Sophia  his  wife  to  Asa  Hall  dated  April  23rd,  i829,  and 
recorded  in  said  Register's  office  in  hiher  250  of  Deeds,  page  I4I,  and 
therein  described  as  follows:  All  that  certain  lot  of  ground  situate  in 
the  3rd  Ward   of    the   City  oi  New  York  on   the  Northerly   side  of 
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Chambers  Street  beginning  at  a  point  distant  5^  feet  Jj.  inches  and  S-Jf 
of  an  inch  from  the  Northeasterly  corner  of  Chafnbers  and  Washington 
Streets,  thence  running  Northerly  55  feet  7  inches  to  a  lot  formerly 
conveyed  by  Philip  Rhinelafider  and  others  to  Everet  A.  Bancker,  thence 
running  Easterly  9  feet  along  a  lot  heretofore  conveyed  by  Philip 
Rhinelander  and  others  to  Charles  O' Conner  to  a  lot  of  ground  belong- 
ing to  the  estate  of  William  Rhinelander.,  deceased,  thence  Southerly 
lo  feet  finches  along  the  rear  of  the  last  mentioned  lot,  thence  East- 
erly 9  feet  6^  inches  along  the  South  of  the  said  lot,  thence  Southerly  Jf5 
feet  six  inches  to  Chambers  Street,  thence  Westerly  along  Chambers 
Street  20  feet  to  the  place  of  beginning,  be  the  same  more  or  less. 
Said  premises  are  now  known  as  119  Chambers  Street. 

The  seventh  tract  being  the  premises  conveyed  in  a  deed  by  John 
J.  V.  Westerveli,  Sheriff,  to  Asa  Hall  dated  December  2nd^  jd>4S,  and 
recorded  in  said  Register's  office  in  Liber  511  of  Deeds  page  46Jf  and 
therein  described  as  follows:  All  those  tzvo  certain  lots,  pieces  or 
parcels  of  land  situate,  lying  and  being  on  the  Southerly  side  of  West 
17th  Street  between  the  6th  and  7th  Avs.  in  the  16th  Ward  of  the  City 
of  ]Ve7v  York  and  taken  together  are  bounded  and  contained  as  fol- 
lows: that  is  to  say:  beginning  at  a  point  on  the  said  side  of  17th 
Street  distant  321  feet  Northwesterly  from  the  Westerly  corner  of 
17th  Street  and  6th  Ave.  running  thence  Southwesterly  in  a  line  at 
right  angles  with  17th  Street  92  feet,  thence  Northwesterly  on  a  line 
parallel  with  17th  Street  5Jf  feet,  thence  Northeasterly  on  a  line 
parallel  with  the  Sixth  Ave.  92  feet  to  17th  Street  and  thence  South- 
easterly along  the  said  side  of  17th  Street  5^  feet  to  the  place  of 
beginning,  said  lots  containing  together  5Jf  feet  front  and  rear  and 
92  feet  deep  on  each  side  and  which  said  lots  are  known  and  dis- 
tinguished by  the  numbers  62,  63  and  part  of  6Jf  on  a  map  of  lands 
in  the  12th  Ward  of  the  City  of  New  York,  belonging  to  the  estate  of 
the  late  John  Hone,  deceased,  made  by  Edwin  Smith,  City  Surveyor. 
Said  premises  now  being  known  as  Nos.  122  and  123  West  17th 
Street. 

The  eighth  tract  being  the  premises  conveyed  by  /.  J.  V.  Westervelt, 
Sheriff,  to  Asa  Hall  by  deed  dditad  August  1st,  i2>48,  and  recorded  in 
said  Register's  office  in  Liber  50J^  of  Deeds,  page  305,  and  therein 
described  as  follows:  Commencing  at  a  point  on  the  Southerly  side 
of  ^ij-/ Street  distant  56>6>  feet  Westerly  from  the  corner  formed  by 
the  intersection  of  the  Southerly  side  of  21st  Street  with  the  Westerly 
side  of  4th  Ave.,  running  thence  Southerly  to  the  center  line  of  the 
block,  thence  Westerly  along  said  center  line  twenty-five  feet,  thence 
Northerly  and  parallel  with  Jf.th  Avenue  aforesaid  ninety-two  feet  to 
Twenty-first  Street,  thence  Easterly  along  the  Southerly  side  of 
Twenty-first  Street  twenty-five  feet  to  the  place  of  beginning.  Said 
premises  are  now  known  as  No.  36  East  21st  Street. 

The  ninth  tract  being  the  premises  conveyed  by  Enoch  Morgan  and 
Eliza  his  wife  to  Asa  Hall  by  deed  dated  May  1st,  iS44,  and  recorded 
in  said  Register's  office  in  Liber  447  of  Deeds,  page  201,  and  therein 
described  as  follows:  Beginning  on  the  Westerly  side  of  Greenwich 
Street  at  a  point  thereon  distant  one  hundred  and  seven  feet  two  inches 
Southerly  from  the  corner  of  Barclay  and  Greenwich  Streets,  being  the 
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joint  (or  middle  of  the  party  wall)  between  the  premises  known  as 
Numbers  202  (^Ttvo  hundred  and  iiuo)  and  20 Jf.  (^Two  hundred  and  four') 
Greenwich  Street  and  running  thence  Southerly  along  the  Westerly 
side  of  the  said  ^\x&t\.  fourteen  feet  six  inches  to  the  joint  (or  middle 
of  the  party  wall)  between  the  premises  known  as  Numbers  200  {Two 
hundred)  and  202  {Two  hundred  and  two)  Greenwich  Street,  thence 
Westerly  along  the  center  of  the  party  wall  which  divides  Number 
202  {Number  Two  hundred  and  two)  from  lands  of  Hanford  Sfnith  and 
SiXongllanford Smith's  land  eighty  feet  eight  inches  to  a  point  six 
inches  Easterly  from  the  Easterly  side  of  the  said  Morgan  s  Soap 
Factory.  Thence  Northerly  and  parallel  with  the  Easterly  side  of 
said  Soap  Factory  thirteen  iett  four  inches  to  the  land  oi  Ezra  Miller, 
thence  Easterly  along  said  Miller  s  land  and  through  the  center  of 
the  party  wall  between  the  premises  Number  202  {Two  hundred  and' 
i7Vo)  and  20 Jf  {Two  hundred  and  four)  Greenwich  Street  seventy-fve 
feet  eight  inches  to  the  place  of  beginning.  Said  premises  now  being 
known  as  No.  21Jf  Greenwich  Street. 

The  tenth  tract  being  the  premises  conveyed  hj  Murray  Hajf man. 
Master  in  chancery,  to  Asa  Hall  by  deed  dated  Feb.  9th,  1829,  and 
recorded  in  said  Register's  olifice  in  Liber  ^.^6  of  Deeds,  page  221,  and 
therein  described  as  follows:  All  that  certain  lot,  piece  or  parcel  of 
ground  and  premises  situate,  lying  and  being  in  the  3d  Ward  of  the 
City  of  Ne7e/  York  on  the  Northerly  side  oi  Dey  Street  once  the  prop- 
erty of  Isaac  Stoutenburgh,  deceased,  of  which  John  Stoutenburgh  died 
seised,  bounded  as  follows,  to  wit:  Beginning  at  a  point  on  the  North- 
erly side  of  Sdixd  Dey  'S)tv&&t  forty-nine  feet  eight  inches  distant  from 
the  Northeasterly  corner  ol  I)eyax\6.  Greemvich  Streets,  thence  running 
Northeasterly  and  perpendicularly  to  said  Dey  Street  forty-one  feet 
ten  inches,  thence  Easterly  and  parallel  with  said  Dey  Street  ten  feet 
nine  inches,  thence  Northeasterly  Thirty-five  feet  tiine  inches  to  the 
land  now  or  late  oi  Joshua  Pell,  thtncQ  Easterly  along  the  land  of 
said  Pell  fifteen  feet  t7iio  inches,  thence  Southwesterly  and  at  right 
angles  to  the  said  Dey  Street  seventy-seven  feet  to  Dey  Street  aforesaid, 
and  thence  Westerly  along  said  Dey  '$>Xxt.t.tTwenty-four  feet  three  inches 
to  the  place  of  beginning,  be  such  dimensions  more  or  less,  as  the  same 
is  laid  down  on  a  map  of  property  belonging  to  the  estate  of  John 
Stoutenburgh  situated  in  the  Srd  Ward  of  the  City  of  New  York  made 
January  15th,  i'628,\)y  Joseph  F.  Bridges,  City  Surveyor,  now  on  file  in 
the  office  of  Register  in  and  for  the  City  and  County  oi  Netv  York. 
Said  premises  being  now  known  as  No.  58  Dey  Street. 

II.  That  on  or  about  the  23rd  day  of  May,  \%Jfi,  the  said  Asa  Hall 
departed  this  life  in  the  City  of  New  York,  State  of  New  York,  intes- 
tate and  seised  in  fee  of  the  land  above  described. 

III.  That  he  left  him  surviving  a  widow,  Catharine  Hall,  who  died 

on  or  about  September ,  i?>91,  and  the  following  children  his  only 

heirs  at  law:  his  sons  Austin  Hall,  Asa  Hall,  Jumes  R.  Hall,  Andrew 
S.  Hall,  George  O.  Hall,  Stephen  M.  Hall  and  Wm.  Henry  Hall  and 
daughters  Harriet  S.  Armstrong,  Bathsheba  M.  Whyte  and  a  grand- 
daughter, Anna  Hall  Armstrong  now  Mildeberger. 

.  IV.  That  said  Stephen  M.  Hall  and  Wm.  Henry  Hall  afterwards 
each  died  intestate  and  left  as  their  only  heirs  at  law  their  brothers^ 
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sisters  and  niece,  defendants  to  this  action  and  their  brother  Andrew 
S.  Hall^  now  deceased. 

V.  That  said  Andrew  S.  Hall  died  intestate  on  or  about  the 

day  of ,   18^5,   leaving   no  widow  and   his  only  heirs  at  law 

the  defendants  Anna  Hall,  by  adoption  Mildeberger,  and  Milton 
Hall. 

VI.  That  Asa  Hall,  the  son  of  said  Asa  Hall,  deceased,  and  wife,  on 

or  about  ,  \2s86,  conveyed  by  deed  duly  made,   delivered  and 

recorded,  his  undivided  one  eighth  interest  in  said  premises  to  his 
mother,  Catharine  Hall,  that  on  her  decease  intestate  in  i2>9l  said 
interest  descended  to  her  children,  said  George  O.,  James  R.,  Austin, 
Asa  and  Andrew  S.  Hall  and  Bathsheba  M.  Whyte,  Harriet  S.  Arm- 
strong and  her  granddaughter  Anna  Hall  Mildeberger. 

VII.  That  said  Asa  Hall,  son  of  Catharine,  ^^xA.  Fannie  \\\?>  •v;'ii&  con- 
veyed the  one  sixty-fourth  interest  in  said  premises  inherited  from  his 
mother  to  Ida  A.  Smith  by  deed  dated  April  27th,  i892,  and  recorded 
in  the  office  of  the  Register  of  the  City  and  County  of  Hew  York  on 
the  6th  day  oi  May,  iS92,  in  Section  4y  Liber  15,  page  76. 

VIII.  That  the  said  Ida  A.  Smith,  by  her  deed  duly  made  and 
delivered,  thereafter  duly  conveyed  said  one  sixty-fourth  interest  to 
the  defendant  Anna  Hall  Mildeberger. 

IX.  That  said  Harriet  S.  Armstro?ig  by  her  deed  dated  October  IJfih, 
i895,  duly  executed  and  delivered  and  recorded  in  said  Register's 
office  October  16th,  iS95,  conveyed  to  the  plaintiff  Ida  A.  Smith  the 
undivided  nine  one  hundred  and  twenty-eight  share  in  said  premises. 

X.  That  by  virtue  of  the  inheritances  and  deeds  as  hereinbefore 
set  forth,  the  said  premises  and  lands  now  and  title  is  vested  in  fee 
thereto  in  the  following  persons,  parties  to  this  action  in  the  propor- 
tions stated  as  follows: 

The  plaintiff  Ida  A.  Smith,  nine  one  hundred  and  tiventy-eight  share. 

The  defendant  Austin  Hall,  nine  sixty-fourth  share. 

The  defendant  George  O.  Hall,  nine  sixty-fourth  share. 

The  defandant  James  R.  Hall,  nine  sixty-fourth  share. 

The  defendant  Bathsheba  M.  Whyte,  nine  sixty-fourth  share. 

The  defendant  Harriet  S.  Armstrong,  nine  one  hundred  and  twenty- 
eight  share. 

The  defendant  Anna  Hall  Mildeberger,  ten  sixty-fourth  share. 

The  defendant  Anna  Hall,  by  adoption  Mildeberger,  nine  one  hun- 
dred and  tiventy-eight  share. 

The  defendant  Milton  Hall,  nine  one  hundred  and  t7ucnty-eight  shsLVO.. 
And  that  they  are  in  possession  of  said  lands  as  tenants  in  common. 

XI.  That  the  defendant  Margaret  Jane  Hall  is  the  wife  of  the 
defendant  Austin  Hall,  that  the  defendant  Kate  A.  Hall  is  the  wife 
of  the  defendant  George  O.  Hall,  and  each  of  them  is  entitled  to  an 
inchoate  right  of  dower  in  the  respective  shares  of  which  their  said 
husbands  are  severally  seised  as  aforesaid. 

XII.  That  the  lands  above  described  are  the  only  lands  and  real 
estate  owned  in  common  by  the  parties  to  this  action. 

XIII.  That  said  lands  or  some  part  thereof  are  subject  to  certain 
mortgages  and  said  premises  are  subject  to  leases  all  made  by  the 
said  recited  owners  thereof. 
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XIV.  That  all  the  parties  to  this  action  are  of  full  age  except  the 
defendant  Milton  S.  Hall,  who  is  a  minor  of  the  age  of  20  years, 

XV.  That  the  said  James  R.  Hall  was  in  a  proceeding  in  the  New 
York  Supreme  Court,  Suffolk  County,  by  an  order  made  January  28th, 
1 85^,  and  filed  in  said  County  on  January  30th,  i892,  adjudged  a 
lunatic,  and  the  said  Harriets.  Artnstrong  was  duly  appointed  the 
committee  of  his  person  and  estate,  and  that  such  appointment 
remains  unrevoked. 

XVI.  That  the  plaintiff  desires  a  partition  of  such  lands,  and  in  case 
it  cannot  be  done  without  great  prejudice  to  the  interests  of  the 
owners,  then  a  sale  of  said  lands  under  the  direction  of  this  Court. 

Wherefore  the  plaintiff  demands  judgment  of  partition,  that  the 
shares  in  said  land  belonging  to  the  plaintiff  and  the  defendants  and 
their  rights  and  interests  may  be  ascertained  and  determined  by  this 
Court,  and  that  if  said  lands  can  not  be  actually  divided  without  great 
prejudice  to  the  interests  of  the  owners,  that  then  said  lands  may  be 
sold  by  and  under  the  direction  of  this  Court  and  that  the  proceeds 
of  the  sale,  after  paying  the  costs  and  charges  of  the  action,  may  be 
divided  among  the  owners  thereof  according  to  their  several  rights  and 
interests  therein,  that  said  lands  may  be  sold  subject  to  the  leases 
thereon  and  in  whole  or  part  subject  to  the  mortgages  thereon  as  the 
Court  may  determine  is  for  the  best  interests  of  the  parties  and  that 
the  plaintiff  may  have  such  other  and  further  relief  as  may  be  just 
and  equitable. 

(^Signature  and  office  address  of  attorneys  and  verificatiott  as  in  Form 
No.  114S7.) 

h.  Where  Some  of  the  Parties  are  Minors.' 

1.  Precedent.  —  In   Gratz   v.    Lex,    4  cease  of  the  said  David  Gratz,  he  was 

Brews.  (Pa.)  292,  the  bill,  omitting  for-  seised  in  fee  of  all  that  certain  lot  or 

mal  parts,  was  as  follows:  piece  of  ground  situate  at  the  southwest 

"  That  David  Gratz,  their  brother  died  corner  of  Broad  and  Wood  streets  (now 

on  the  i4tli  day  of  November ,  \%6i,  hav-  in  the  i^th  ward  of  the  city  of  Philadel- 

ing  first  made  and  published  his  last  //^za),  bounded  and  described  (i/ifjrr?^/«^ 

will  and  testament,  in  writing  (a  copy  it). 

whereof   is    hereto  annexed  as  an  ex-  And  your  oratrixes  further  show  unto 

hibit,  that  the  same   may  be  deemed  a  your  honors,  that  although  it  appears 

part  of  this  bill),  whereby  he  did  nomi-  by  the  title  to  said  ground,  that  the  said 

nate    and    appoint   Charles  E.  Lex  and  David  Gratz  was  seised  in  fee  in  sever- 

Sitiion  Gratz  (defendants  herein)  execu-  alty,  yet  the  fact  was  that  he   was  of 

tors  thereof,  to  whom  letters  testamen-  right  entitled  to  only  an  undivided  one- 

tary  thereon    have    been  duly  granted  fourth    part   thereof,  and 'that  each  of 

by  the  Register  of  Wills  of  the  county  your   oratrixes,  who    were  his  sisters, 

of    Philadelphia;    and    your    oratrixes  were  entitled  to  a  like  moiety, 

further  show  unto  your  honors,  that  by  And  your  oratrixes  further  show  unto 

his  said  will  the  said  David  Gratz  de-  your  honors,  that  they  are  entitled  to 

vised    to    your  oratrixes,  Louisa  Gratz  have  partition  and  division  of  the  lot  or 

and  Elizabeth  Gratz,  the  income  of  all  piece  of  ground  as  aforesaid,  and  inas- 

his  estate  for  life,  with  remainder,  after  much  as  the  same  cannot  be  made,  ex- 

the  decease  of  the  survivor  of  them,  to  cept  under  and  by  virtue  of  a  decree 

the   children   oi  Edward  and    Caroline  and  judgment  of  a  Court  having  juris- 

Gratz,     who    were    his    nephews    and  diction  of  the  premises,   forasmuch  as 

nieces,  the  said  children  being  named  there  are  parties  in  interest  incapable 

as  the  individual  defendants  herein.  of  consenting  to  such  partition,  to  the 

And  your  oratrixes  further  show  unto  end   therefore    that    the    said    defend- 

your  honors,  that  at  the  time  of  the  de-  ants  may  upon  their  oaths  answer  the 
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Form  No.  14753  .' 

(Precedent  in  Hayes  v.  McReynolds,  144  Mo.  350.)' 

[(7>V/<f  of  court  and  cause  as  in  Form  No.  592 l.y^ 

The  plaintiffs  above  named  state  that  at  the  time  of  his  death  one 
Harrison  McReynolds  was  the  owner  of,  and  had  title  to,  the  following 
described  real  estate  in  the  county  of  Bates  and  State  of  Missouri, 
to  wit:  The  east  one-third  oi  lot  number  two  in  block  number  two  in 
the  city  of  Butler  in  said  county. 

Plaintiffs  state  that  on day  of ,  \Z88,  the  said  Harri- 
son McReynolds  died  in  Bates  county  aforesaid,  leaving  a  will  that  has 
been  admitted  to  probate  in  the  probate  court  of  said  county  where 
the  estate  of  said  decedent  has  been  fully  settled,  except  that  the 
debt,  secured  by  a  deed  of  trust  upon  the  property  aforesaid,  and 
hereinafter  more  particularly  referred  to,  has  not  been  fully  dis- 
charged, although  the  same  has  not  been  proven  as  a  claim  against 
the  real  estate  aforesaid. 

Plaintiffs  state  that  on  the day  of ,  i8<?6,  said  dece- 
dent, together  with  his  wife,  the  defendant,  Elizabeth  McReynolds,  by 
their  deed  of  trust,  conveyed  the  real  estate  aforesaid  to  farvis, 
Conklin  6^  Co.,  to  secure  to  them  the  payment  of  a  note  for  fifteen 
hundred  dollars,  payable  on  the  frst  day  oi  July,  iS91,  with  mterest 
at  the  rate  of  se7>en  per  cent  per  annum. 

Plaintiffs  state  that  said  debt  is  unpaid  except  that  all  interest  due 
thereon  to  the  frst  day  oi  July,  \W5,  has  been  paid.  The  note 
secured  by  the  said  deed  of  trust  together  with  all  benefits  of  the 

said  deed  of  trust  on  the  day  of ,  18^6,  by  the  said 

Jarvis,  Conklin  &'  Co.,  assigned  and  transferred  to  the  defendant, 
Mutual  Benefit  Life  Insurance  Co.,  of  Newark,  N.J.,  which  is  a 
foreign  corporation,  and  which  now  is  the  holder  of  the  deed  of  trust 
aforesaid  and  the  note  secured  thereby. 

Plaintiffs  state  further  that  by  the  will  of  the  said  decedent  he 
devised  to  the  defendant,  Elizabeth  McReynolds,  a  life  estate  in  the 
real  estate  aforesaid  and  the  remainder  therein  to  the  defendants, 
and  one  George  McReynolds,  in  the  following  proportion:  To  Jessie  B. 
McKibben,  an  undivided  one-fourth  part;  to  said  George  McReynolds, 
an  undivided  one-fourth  part;  to  the  defendant,  Mabel  McReynolds,  an 

premises,  and  that  a  commission  of  par-  said  defendants  directed,  commanding 

tition  may  issue  directed  to  a  master  and  them  to  appear  before  this  Court  and 

commissioners  therein  named,  to  divide  answer  the    premises,  and    further    to 

and  allot  the  ground  as  aforesaid;  and  stand,  perform,  and  abide  such  further 

that    if   a  partition    thereof  cannot   be  order  and    decree    in    the  premises  as 

made  without  spoiling  the  same,  a  sale  may  seem  meet." 

may  be  had  thereof  as  provided  by  law;  1.  Missouri.  —  Rev.    Stat.    (1899),    § 

and   that  in  case  of  a  sale   a  division  4373. 

may  be  made  of  the  proceeds,  and  that  See  also  supra.  Form  No.  14736,  and 

such  deed  or  deeds  shall   be  executed  notes   thereto;   and,   generally,   supra, 

and  delivered  as  shall  be  deemed  neces-  note  i,  p.  401. 

sary,  and  that  your  oratrixes  may  have  2.  It   was  held    that   the  trial  court 

such    further   and   other   relief   in    the  erred  in  sustaining  a  demurrer  to  this 

premises   as   may   seem   meet:  may  it  petition. 

please  your  honors  to  grant  unto  your  3.  The  matter  to  be  supplied  within 

oratrixes  the  writ  of  subpoena   to  the  []  will  not  be  found  in  the  reported  case. 
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undivided  one-fourth  part;  and  to  the  defendants,  Emory  McReynolds 
and  Grade  McReynolds,  who  were  the  only  children  of  a  deceased 
son  of  the  said  Harrison  McReynolds,  together  a  one-fourth  part. 
The  said  devisees  are  the  only  heirs  of  the  said  Harrison  McReynolds. 
The  plaintiffs  have  by  purchase  and  conveyance  become  the  owners 
in  equal  parts  of  the  said  interest  of  the  said  George  McReynolds,  so 
that  the  interest  of  the  parties  in  the  said  real  estate  is  as  follows: 
The  defendant  Mutual  Benefit  Life  Insurance  Cotnpany  has  a  lien 
against  the  same  to  secure  the  payment  of  the  sum  oi  fifteen  hundred 
dollars,  subject  to  which  the  defendant,  Elizabeth  McReynolds,  who  is 
now  of  the  age  of  sixty-two  years,  has  a  life  estate  only  therein;  the 
defendant  y<f^^/i?  McKibben,  who  is  now  the  wife  of  her  codefendant, 
Frank  McKibben,  and  the  defendant  Mabel  McReynolds,  each  have  a 
4}ne-fourth  interest  therein,  and  the  defendants  Emory  B.  McRey- 
nolds, Frederick  McReynolds  and  Grade  McReyjiolds  and  the  plaintiffs 
each  own  a  one-twentieth  interest  therein.  Said  real  estate  is  not 
susceptible  of  division  in  kind  without  destroying  its  value.  The 
defendants  Emory  McReynolds,  Frederick  McReynolds  and  Grade 
McReynolds  a.re  a.\\  minors  and  nonresidents  of  the  St'dte  of  Missouri. 
Wherefore  the  plaintiffs  ask  that  the  real  estate  aforesaid  be  sold, 
and  that  the  proceeds  of  said  sale  be  partitioned  among  the  several 
parties  in  interest  as  aforesaid,  and  for  all  proper  relief  warranted  in 
the  premises,  with  costs. 

[(^Signature  of  attorney  as  in  Form  No.  5921.  ^\- 

Form  No.  14754." 

(^Title  oj  'ourt  and  address  as  in  Form.  No.  ^277.^ 

Complaining  says  unto  your  honor,  your  orator  John  Doe,  of  the 
city  of  Trenton,  in  the  county  of  Mercer,  in  the  state  of  New  Jersey, 
that  William  Doe,  late  of  said  county,  deceased,  late  father  of  your 
orator,  was  in  his  lifetime,  and  at  the  time  of  his  death,  seised  in  fee 
simple  of  the  following  described  real  estate,  situate  in  said  city  of 
Trenton,  to  wit,  {describing  the  property'). 

And  your  orator  further  shows  unto  your  honor  that  the  said 
William  Doe,  being  so  seised  as  aforesaid  of  the  property  above 
■described,  died  on  or  about  the  tenth  day  oi  June,  jS99,  \ea.vmg  Julia 
Doe,  his  widow,  and  your  oxdXox  John  Doe  2.wCsl  Jane  Doe,  his  only 
children,  and^<?//ry  I)oe  and  George  Doe,  his  grandchildren,  they 
being  the  children  oi  Richard  Roe,  a  deceased  son  of  the  said  William 
Doe,  his  heirs  at  law. 

And  your  orator  further  shows  uuto  your  honor  that  all  the  above 
named  heirs  are  of  full  age,  except  the  said  Henry  Doe  and  George 
Doe,  the  said  grandchildren,  whose  mother,  Helen  Doe,  as  your  orator 
is  informed  and  believes,  still  lives,  and  that  as  your  orator  is  also 
informed  and  believes,  said  infant  children  are  both  under  the  age  of 
fourteen  years,  and  together  with  their  mother,  are  nonresidents  of 

1.  The  matter  to  be  supplied  within  See  also  list  of  statutes  cited  supra, 
[]  will  not  be  found  in  the  reported  case,     note  i,  p.    3q8;  and,   generally,    supra, 

2.  New  fersey.  —  Laws  (1898),  c.  230,     note  I,  p.  401. 
•.§  44  et  seq. 

448  Volume  13 


14754.  PARTITION.  14754. 

the  state  of  New  Jersey,  and  that  they  reside  at  Wilmington,  in  the 
state  oi Delaware, 

And  your  orator  further  shows  unto  your  honor  that  by  the  death 
of  the  said  William  Doe,  intestate  as  aforesaid,  your  oxdXQX  John  Doe 
and  Jane  Doe,  and  the  said  Henry  Doe  and  George  Doe,  children  of  the 
said  Richard  Doe,  deceased,  became  seised  in  fee  as  tenants  in  com- 
mon by  descent  from  the  said  William  Doe,  of  the  said  described 
property,  that  is  to  say,  your  orator  and  the  said  Jane  Doe,  each 
became  seised  of  otie  equal  undivided  third  of  the  said  described 
property,  and  the  said  Henry  Doe  and  George  Doe  became  seised  each 
of  one  undivided  sixth  part  thereof,  that  is  to  say,  of  the  one  equal 
undivided  third  part  thereof,  which  would  have  belonged  to  the  said 
Richard  Doe,  had  he  survived  the  said  William  Doe,  each  of  said  por- 
tions being  subject,  however,  to  the  right  of  dower  of  the  said  Julia 
Doe,  widow  of  the  said  William  Doe. 

And  your  orator  further  shows  that  the  dower  of  the  said  widow  in 
the  premises  above  described  has  never  been  admeasured  or  in  any 
way  set  apart  to  her  from  the  estate  of  the  said  William  Doe. 

And  your  orator  further  shows  unto  your  honor  that  he  is  desirous 
that  partition  or  division  should  be  made  of  the  several  parcels  of 
land  among  the  parties  seised  of  or  entitled  thereto  according  to 
their  several  and  respective  rights,  shares  and  interests  therein, 
or  in  case  the  said  several  parcels  of  land  cannot  be  divided  among 
the  owners  thereof  without  material  injury  to  the  parties  interested 
therein,  then  that  the  same  be  sold  and  the  proceeds  thereof  divided 
among  said  parties  according  to  their  respective  rights  and  interests, 
but  inasmuch  as  the  said  Henry  Doe  and  George  Doe,  two  of  the  heirs 
of  the  said  William  Doe,  on  account  of  their  respective  minorities,  are 
severally  incompetent  to  make  a  voluntary  partition  of  the  said 
premises  which  will  be  valid,  or  to  consent  to  the  sale  thereof  so  far 
as  they  are  severally  interested  therein,  and  as  your  orator  is  advised 
that  valid  partition,  division  or  sale  thereof  cannot  be  effected  with- 
out the  aid  and  interposition  of  some  court  of  competent  jurisdiction, 
and  that  this  court  has  full  and  complete  jurisdiction  in  the  premises. 

In  consideration  whereof  and  to  the  end  that  the  said  Julia  Doe, 
Jane  Doe,  Henry  Doe  and  George  Doe  and  Heloi  Doe,  the  mother  and 
guardian  of  the  said  minors  Henry  Doe  and  George  Doe,  may,  upon 
their  several  and  respective  oaths  and  affirmations,  full,  true  and 
perfect  answer  make  to  all  and  singular  the  matters  and  charges 
aforesaid,  as  fully  and  particularly  as  if  the  same  were  here  again 
repeated  and  they  thereby  particularly  interrogated,  and  that  parti- 
tion and  division  of  the  above  described  premises  may  be  fairly  made 
according  to  the  course  and  practice  of  this  court,  if  the  same  be 
practicable  and  consistent  with  the  rights  of  all  parties  interested 
therein,  among  your  orator  and  other  persons  entitled  to  the  shares 
of  the  aforesaid  premises,  according  to  their  respective  rights  and 
interests  therein,  and  in  case  it  shall  appear  that  a  partition  and 
division  in  fact  cannot  be  made  without  great  prejudice  to  the  owners 
thereof,  then  that  said  premises  may  be  decreed  by  this  honorable 
court  to  be  sold,  and  the  proceeds  of  said  sale,  after  paying  the  costs 
and  charges  of  this  suit,  be  divided  among  the  said  parties  according 
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to  their  respective  rights  and  interests  therein,  and  that  your  orator 
may  have  such  other  or  further  relief  in  the  premises  as  the  nature 
of  the  case  may  require  and  as  shall  be  agreeable  to  equity  and  good 
conscience. 

{Concluding  with  prayer  for  process  and  signature  of  solicitor  and  verifi- 
cation as  in  Form  No.  ^277. ) 

i.  Where  Some  of  the  Parties  are  Unknown. 

Form  No.  14755.' 

(  Title  of  court  and  cause  as  in  Form  No.  5937. ) 

The  above  named  plaintiff,  by  Jeremiah  Mason,  his  attorney,  com- 
plains of  the  above  named  defendants  and  alleges, 

That  plaintiff  and  defendants  are  the  owners  in  fee  simple  and 
possess  as  joint  tenants  (or  as  tenants  in  common^  the  following 
described  premises,  to  wit:  {describe  therti).^ 

That  the  plaintiff  is  the  owner  of  one  undivided  fourth  interest  in 
said  premises;  that  the  (^Qi&xxAdi^X.  Richard  Roe  is  the  owner  of  <?«^ 
undivided /<9«r//^  interest  in  said  premises;  that  the  defendant y«//a 
Doe  is  the  owner  of  one  undivided /"(t^z^rM  interest  in  said  premises.^ 

That  Henry  Doe,  who  in  his  life-time  was  the  owner  in  fee  of  one 
undivided  fourth  interest  in  said  premises,  about  the  year  186'^ 
removed  from  the  state  of  Wisconsin  to  the  state  of  California;  that 
said  Henry  Doe  subsequent  to  that  time  married  and  had  children, 
some  of  whom  are  now  living,  but  their  names  and  places  of  residence 
are  unknown  to  plaintiff,  and,  though  he  has  made  diligent  inquiries, 
plaintiff  has  been  unable  to  ascertain  the  same  or  either  of  them; 
that  the  said  Henry  Doe  and  his  aforesaid  wife  are  now  dead  and  the 
aforesaid  children  and  heirs  or  heirs  at  law  of  any  who  may  be  dead, 
are  together  entitled  to  an  undivided  yis'^r///  part  of  the  aforesaid 
premises,  to  which  the  said  Henry  Doe  would  be  entitled  were  he 
alive.* 

1.  Wisconsin. — All  persons  holding  the  plaintiff,  including  the  interest  of 
land  as  joint  tenants  or  tenants  in  com-  any  tenant  for  years,  for  life,  by  the 
mon  may  have  partition  thereof  by  curtesy  or  in  dower,  or  of  the  persons 
civil  action.  Such  action  may  be  main-  entitled  to  the  reversion,  remainder  or 
tained  by  any  person  who  has  an  estate  inheritance  after  the  termination  of 
in  possession  of  the  lands  of  which  any  particular  estate  therein,  and  of 
partition  is  sought,  but  not  by  any  one  every  person  who  by  any  contingency 
who  has  only  an  estate  therein  in  re-  contained  in  any  device,  grant  or  other- 
mainder  or  reversion.  Stat.  (1898),  §  wise,  or  as  having  an  inchoate  right  of 
3101.  dower,   may  be  or  become    entitled  to 

See  also  list  of  statutes  cited  supra,  any  beneficial  interest  in  the  premises, 

note  I,  p.  398;  and,  generally,  supra,  shall  be  stated  in  the  complaint.     Wis. 

note  I,  p.  401.  Stat.  (1898),  §  3102. 

2.  Description  of  Property.  —  The  lands  See  also  list  of  statutes  cited  supra, 
sought  to  be  partitioned  shall  be  par-  note  i,  p.  398;  and,  generally,  supra, 
ticularly   described   in    the   complaint,  note  i,  p.  401. 

Wis.  Stat.  (1898),  §  3102.  4.  Unknown  Parties.  —  If  any  person 
See  also  list  of  statutes  cited  supra,  or  his  share  or  interest  be  unknown  to 
note  I,   p.  398;  and,   generally,  supra,  the  plaintiff,   or  be   uncertain  or  con- 
note I,  p.  401.  tingent,  or  the  ownership  of  the  inherit- 

3.  Eights  and  titles  of  all  persons  inter-  ance  shall  depend  upon  an  executory 
ested  so  far  as  the  same  are  known  to  device,    or   the    remainder   shall    be  a 
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That  plaintiff  owns  no  other  lands  in  this  state  jointly  or  in  com- 
mon with  the  defendants  in  this  action,  and,  as  plaintiff  is  informed 
and  believes,  no  other  person  or  persons  than  those  named  have  any 
interest  or  estate  in  said  premises. 

Wherefore  plaintiff  demands  judgment^  for  a  partition  of  the  afore- 
said premises  according  to  the  respective  rights  of  the  parties  inter- 
ested therein,  and  for  a  sale  thereof  if  it  shall  appear  that  partition 
of  the  lands  cannot  be  made  without  great  prejudice  to  the  owners 
thereof,  and  that  the  proceeds  of  said  sale  be  divided  among  the 
parties  according  to  their  respective  rights  and  interests,  and  for 
the  costs  of  this  action  to  be  paid  from  the  proceeds  of  said  sale,  or 
otherwise,  and  for  such  other  and  further  relief  as  the  nature  of  his 
case  may  require  and  as  may  be  agreeable  to  equity  and  good 
conscience. 

(^Signature  of  attorney  and  verification  as  in  Form  No.  5937.) 

j.  Where  Some  of  the  Parties  Elect  to  Hold  Their  Shares  in  Common. 

Form  No.  14756.' 
(Precedent  in  Ex  p.  Burgess,  i  Del.  Ch.  234.)* 

[{Address  as  in  Form  No.  U729.)]^ 

The  petition  of  William  Burgess,  Henry  Burgess,  Josiah  Bunker  and 
Sarah  his  wife,  late  Sarah  Burgess,  and  James  Hanson  and  Ann  his 
wife,  late  Ann  Hook,  who  was  the  widow  oi  Henry  Hook,  deceased, 
and  Samuel  McVay  zxi^  Jane  his  wife,  XdJi^  Jane  Hook  2Ci\(\  Henrietta 
Ann  Hook,  by  her  guardian  and  next  friend,  the  said  James  Hanson, 
humbly  showeth; 

That  a  certain  John  Hook,  late  of  St.  George's  Hundred,  New  Castle 
county  and  state  of  Delaware,  was  in  his  lifetime  and  at  the  time  of 
his  death,  lawfully  seised  in  his  demesne  as  of  fee,  of  and  in  a  certain 
plantation  or  tract  of  land,  bounded  by  lands  of  James  Houston^ 
George  Vandegrift,  Samuel  Thomas  and  Archibald  Alexander,  situate  in 
said  hundred  and  county,  and  containing  one  hundred  and  eighty  acres, 

contingent  remainder  so  that  such  per-  See  also  list  of  statutes  cited  supra, 

son  or  his  interest  cannot  be  named  or  note   i,   p.   398;  and,  generally,  supra, 

set  forth,  the  same  shall  be  stated  in  note  i,  p.  401. 

the  complaint.    Wis.  Stat.  (1898),  §  3102.  3.  It  was  held  in  this  case  that  the 

See  also  list  of  statutes  cited  supra,  widow  could  not  join  in  a  petition  for 

note  I,  p.  398;  and,  generally,  supra,  the  partition  of  lands  until  her  dower 

note  I,  p.  401.  had    been    assigned    with    metes    and 

1.  Prayer  for  Belief ,  —  The  complaint  bounds.  But  under  section  22,  chapter 
shall  demand  judgment  for  a  partition  86,  of  the  Revised  Code,  as  amended  by 
of  the  premises  according  to  the  re-  Act  of  January  18,  1867,  providing  that 
spective  rights  of  the  parties  interested  in  order  that  the  title  under  a  sale  in 
therein  and  for  a  sale  thereof  if  it  shall  partition  may  be  clear  of  curtesy  and 
appear  that  partition  of  the  land  cannot  dower,  and  that  an  interest  in  the  pur- 
be  made  without  great  prejudice  to  the  chase  money  may  be  secured  in  lieu  of 
owner.     Wis.  Stat.  (1898),  §  3102.  curtesy  or  dower,  the  husband  or  wife 

See  also  list  of  statutes  cited  supra,  must    be    made    a    party    to    the    pro- 
note  I,   p.   398;  and,  generally,  supra,  ceeding. 
note  I,  p.  401.  4.  The  matter  to  be  supplied  within 

2.  Delaware.  —  Rev.  Stat.  (1893),  p.  []  will  not  be  found  in  the  reported 
657,  c.  86,  §  7;  p.  658,  c.  86,  §  II.  case. 

451  Volume  13. 


14756.  PARTITION.  14756. 

more  or  less;  and  being  so  thereof  seised,  the  said  John  Hook  duly- 
made  and  executed  his  last  will  and  testament  in  writing,  bearing 
date  the  lJf.th  day  of  December^  a,  d.  1188,  whereby  among  other 
things,  he  devised  to  his  two  children,  Henry  Hook  and  Agnes  Hook, 
in  fee,  all  the  said  plantation  or  tract  of  land,  to  wit,  two-third  parts 
thereof  to  the  said  Henry  and  one-third  part  thereof  to  the  said 
Agnes. 

That  afterwards  the  said  John  Hook  departed  this  life  without 
revoking  or  altering  the  said  last  will  and  testament,  leaving  to  sur- 
vive him  the  said  children,  Henry  and  Agnes.  That  the  said  last  will 
and  testament  of  the  said  John  Hook  was  duly  proved,  and  now 
remains  in  the  office  of  the  Register  of  Wills  in  and  for  New  Castle 
County.  That  the  said  Agnes  Hook  and  Henry  Hook,  after  the  death 
of  the  said  John  Hook,  became  seised  in  fee  as  tenants  in  common  of 
the  said  plantation,  to  wit,  the  said  Agnes  of  one  full,  equal  and  undi- 
vided third  part  thereof,  and  the  said  Henry  of  the  remaining  two 
full,  equal  and  undivided  third  parts  of  the  same  tract.  And  the 
said  Agnes  intermarried  with  a  certain  William  Burgess,  and  died 
about  the  year  of  our  Lord  \%10,  a  widow,  intestate,  leaving  to  sur- 
vive her  three  children,  her  heirs  at  law,  viz:  William,  Henry  and 
Sarah  Burgess,  who  are  now  living,  and  to  whom  the  said  equal  and 
undivided  third  part  of  the  said  plantation  descended  and  came, 
Sarah  having  intermarried  with  and  being  now  covert  of  a  certain 
Josiah  Bunker.  That  the  said  Henry  Hook  died  intestate,  on  or  about 
the  15th  oi  August,  i813,  leaving  to  survive  him  a  widow  named  Ann, 
now  covert  of  a  certain  James  Hanson,  and  two  children,  now  in  full 
life,  to  wit,  Jane  Hook,  who  since  intermarried  with  a  certain  Samuel 
McVay,  2.x\A  Henrietta  Ann  Hook,  to  whom  the  remaining  said  two 
full,  equal  and  undivided  third  parts  of  the  said  plantation  descended 
and  came,  subject  to  the  right  of  dower  of  the  aforesaid  Ann 
therein. 

That  the  said  William  Burgess  and  Henry  Burgess  are  each  entitled 
to  one-ninth  of  the  aforesaid  plantation,  and  the  said  Josiah  Bunker 
and  Sarah  his  wife,  in  right  of  the  said  Sarah,  are  entitled  to  another 
ninth  part  thereof,  making  together  the  one-third  part  of  said  planta- 
tion which  descended  to  them  from  the  said  Agnes  Burgess  as  afore- 
said. That  the  said  Samuel  McVay  and  Jane  his  wife,  in  right  of  the 
said  Jane,  and  the  said  Henrietta  Ann  Hook  are  entitled  to  the 
remaining  two-thirds  of  the  aforesaid  plantation,  to  be  equally- 
divided  between  them,  subject  to  the  right  of  dower  of  the  said 
Ann  Hanson  as  aforesaid. 

That  the  said  William  Burgess,  Henry  Burgess,  Sarah  Burgess,  and 
the  said  Josiah  Bunker  in  right  of  his  wife,  the  said  Sarah,  do  elect 
to  hold  their  third  part  of  the  aforesaid  plantation  in  common  among 
themselves,  but  separate  and  distinct  from  the  other  two-third  parts 
thereof. 

That  the  said  Ann  and  James  Hanson,  in  right  of  his  wife,  the  said 
Ann,  and  the  said  Samuel  Sind  Jane  McVay,  in  right  of  his  wife,  the 
sa\d  Jane,  and  the  said  Henrietta  Ann,  by  her  guardian  and  next 
friend  the  said  James  Hanson,  do  elect  still  to  hold  among  themselves, 
their  shares  or  parts  of  the  tract  of  land  aforesaid  in  common. 
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Your  petitioners,  uniting  in  this  petition,  therefore  pray  your 
honor  that  partition  of  the  aforesaid  plantation  be  made  among  the 
parties  interested  therein,  according  to  their  aforesaid  rights  and 
the  election  of  your  petitioners  as  hereinbefore  stated  and  set  forth, 
and  according  to  the  form  and  effect  of  the  several  Acts  of  Assembly 
in  such  case  made  and  provided,  and  to  do  what  else  may  be  by  law 
required. 

\{Signatures  of  petitioners  and  solicitor  as  in  Form  No.  1^739.^]^ 


4.  Cross-complaint.2 

Form  No.  14757.' 

{^Title  of  court  and  cause  as  in  Form  No.  67^.0.) 
The  defendant  Elizabeth  Martindale  for  a  cross-complaint  against 
the  plaintiff  herein,  says. 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

2.  Cross-complaint  —  When  Proper  — 
Generally.  —  When  the  defendant  de- 
sires to  set  up  new  matter  arising  out 
of  the  action  and  upon  which  affirma- 
tive relief  is  desired  he  should  file  a 
cross-complaint.  Harness  v.  Harness, 
63  Ind.  I. 

But  see  Prichard  v.  Littlejohn,  128 
111.  123,  holding  that  a  cross-bill  is  not 
proper  in  partition  suits,  as  the  defend- 
ant may  reauire  complainant  to  file  a 
proper  bill,  and  by  answering  it  spe- 
cifically may  obtain  all  the  relief  he  is 
entitled  to. 

Claim  for  Improvements.  —  Where  one 
tenant  claims  for  the  value  of  improve- 
ments, his  claim  must  be  presented  by 
a  cross-petition.  Mahoney  z/.  Mahoney, 
65  111.  406;  Stafford  v.  Nutt,  35  Ind.  93. 

Question  of  title  may  be  put  in  issue 
by  a  cross-complaint  or  counterclaim. 
Woolery  v.  Grayson,  no  Ind.  149. 

Transfer  of  Legal  Title.  —  Where  a 
defendant,  in  addition  to  the  defense  of 
the  suit,  wishes  affirmative  relief  by  de- 
cree for  transfer  to  him  of  the  legal 
title  to  that  part  of  the  premises  vested 
in  complainant,  he  must  file  a  cross- 
bill. German  v.  Machin,  6  Paige  (N. 
Y.)  288. 

Notice  of  Filing  Cross- complaint.  — 
Where  a  person  not  named  in  the  com- 
plaint files  a  cross-complaint,  claiming 
conveyance  of  interests  of  some  of  the 
defendants,  he  must  give  notice  of  the 
filing  thereof  tosuch  defendants.  Smith 
V.  King,  81  Ind.  217. 

Beqnisites  of  Cross-complaint,  Generally. 
—  The  form  or  frame  of  a  cross-bill  or 


cross-complaint  does  not  differ  in  any 
material  respect  from  that  of  the  origi- 
nal bill,  complaint  or  petition,  and  the 
same  rules  of  pleading  apply  equally 
to  both.  See,  generally,  the  titles  Bills 
IN  Equity,  vol.  3,  p.  417;  Complaints, 
vol.  4,  p.  1019;  Cross-complaints,  vol. 

5,  p.  991- 

Where  a  cross-complaint  shows  that 
defendants  are  entitled  to  specific  per- 
formance of  a  contract  to  convey,  but 
no  affirmative  relief  is  asked,  it  will 
nevertheless  be  sufficient  to  defeat  the 
plaintiff's  right  of  action.  McFerran  v. 
McFerran,  69  Ind.  29. 

Where  defendants  to  an  action  by  the 
widow  and  some  of  the  children  against 
other  of  the  children,  charging  that  de- 
fendants received  advancements  in  full 
of  their  interests,  averred  in  their 
answer  that  since  the  commencement 
of  the  suit  one  of  the  plaintiffs  had  died 
without  issue,  by  reason  of  which 
another  of  the  plaintiffs,  her  mother, 
had  become  entitled  to  one  half  of  the 
interest  of  deceased  in  the  real  estate  in 
suit,  and  the  other  parties  in  the  action 
had  become  entitled,  as  her  brothers 
and  sisters,  to  the  other  half  of  said  in- 
terest, and  prayed  that  the  matter  set 
up  might  be  taken  into  consideration  in 
making  partition  as  prayed  for  by  the 
plaintiffs,  and  for  all  other  relief,  it  was 
held  that  the  so-called  answer  was  in 
reality  a  counterclaim,  and  as  such  was 
sufficient.  Harness  v.  Harness,  63 
Ind.  I. 

3.  This  is  substantially  the  cross- 
complaint  in  Martindale  v.  Alexander, 
26  Ind.  104,  in  which  case  the  cross- 
complaint  was  held  good  against  de- 
murrer.    In  that  case   the  court  said: 


453 


Volume  13. 


14757. 


PARTITION. 


14758. 


That  she  admits  that  she  and  the  plaintiff,  and  her  codefendant, 
John  Dill,  are  the  owners  in  fee  and  tenants  in  common  of  the  real 
estate  described  in  plaintiff's  complaint,  as  charged,  and  have  been 
for  the  \7i%X.five  years,  the  same  being  an  outlet  in  the  town  of  A/l>any, 
in  the  county  of  Delaware,  in  the  state  of  Indiana. 

But  defendant  alleges  that  during  said  period  oi  five  years  she,  with 
the  knowledge  and  consent  of  the  plaintiff  and  her  codefendant, 
erected  on  said  lot,  out  of  her  own  individual  means,  large,  permanent 
and  valuable  improvements,  to  wit,  a  business-house  of  the  value  of 
one  thousand  dollars,  at  the  commencement  of  this  action  and  at  this 
time,  which  is  over  and  above  any  improvements  placed  thereon  by 
either  of  the  other  owners,  and  over  and  above  any  interest  they  have 
in  the  aforesaid  property. 

Wherefore  she  prays  that  an  account  be  taken  of  said  improvement 
and  that  the  other  owners  be  directed  to  pay  the  value  thereof  before 
partition,  or  that  partition  be  made  so  as  to  give  to  her  the  portion 
of  the  lot  on  which  the  improvement  is  made,  or  in  such  other  manner 
that  she  may  receive  the  sum  of  otie  thousand  dollars  over  and  above 
the  one-third  of  the  value  of  the  remainder  of  the  property,  and  for 
general  relief. 

Oliver  Ellsworth,  Attorney  for  Defendant. 

5.  Answer.' 


To  entitle  a  tenant  in  common  to  an  al- 
lowance, on  a  partition  in  equity,  for 
the  improvements  made  on  the  premi- 
ses, it  does  not  appear  to  be  necessary 
for  him  to  show  the  assent  of  his  co- 
tenants  to  such  improvements,  or  a 
promise  on  their  part  to  contribute  their 
share  of  the  expense,  nor  is  it  necessary 
for  him  to  show  a  previous  request  to 
join  in  the  improvements,  and  a  re- 
fusal. A  claim  for  improvements  may 
properly  be  set  up  in  a  partition  suit, 
yet,  as  it  is  an  equity  for  the  considera- 
tion of  the  court  in  settling  the  rights 
of  the  parties,  it  cannot  be  set  up  in  an 
answer  in  bar,  but  should  properly  be 
set  up  in  a  cross-complaint. 

See     generally,    supra,    note     2,     p. 

453- 

1.  Bequisites  of  Answer  or  Plea,  Gen- 
erally.—  For  the  formal  parts  of  an  an- 
swer or  plea  in  a  particular  jurisdiction 
see  the  titles  Answers  in  Code  Plead- 
ing, vol.  I,  p.  791;  Pleas. 

Advancements.  —  The  answer  may  set 
up  a  claim  against  the  interests  of  some 
of  the  parties  to  the  cause  that  certain 
payments  in  the  nature  of  advance- 
ments made  by  the  ancestor  under  an 
express  agreement  with  them  should 
be  so  charged.  Green  v.  Walker,  99 
Mo.  68. 

Adverse  Possession.  —  Where  the  an- 


swer alleges  that  the  property  was  sold 
for  its  taxes  more  than  twenty  years  be- 
fore the  bringing  of  the  action,  but  fails 
to  allege  that  defendant  took  possession 
under  the  sale  and  has  held  possession 
for  twenty  years  under  such  sale,  it  is 
bad.     English  v.  Powell,  119  Ind.  93. 

Denial  of  Plaintiff's  Title.  —  The  de- 
fendant may  by  answer  deny  plaintiff's 
title  to  the  premises.  Davis  v.  Pacific 
Imp.  Co.,  118  Cal.  45;  Keil  v.  West,  21 
Fla.  508;  Stokes  v.  Riley,  121  111.  166; 
Barnard  v.  Onderdonk,  (Brooklyn  City 
Ct.  Gen.  T.)  ri  Abb.  N.  Cas.  (N.  Y.) 
349;  Perry  v.  Richardson,  27  Ohio  St. 
no;  Harvey  v.  Harvey,  25  S.  Car.  283; 
Chapin  v.  Sears,  18  Fed.  Rep.  814. 

But  defendant  must  set  up  spe- 
cifically his  own  title  to  the  premises. 
Davis  V.  Pacific  Imp.  Co.,  118  Cal.  45; 
Keil  V.  West,  21  Fla.  50S;  Stokes  v. 
Riley,  121  111.  166.  And  a  bare  denial 
of  complainant's  legal  title  is  not  an 
obstacle  to  the  court  proceeding  with 
the  cause,  nor  sufficient  to  necessitate 
the  court  waiting  till  the  title  should 
be  settled  at  law.  Keil  v.  West,  21 
Fla.  508. 

Where  the  answer  sets  up  ti Je  in  the 
defendant  to  the  whole  of  the  land  in 
question,  it  is  sufficient.  Dinwiddle  v. 
Smith,  141  Ind.  318. 

Where  the  answer  denies  that  "  plain- 


454 


Volume  13. 


14758. 


PARTITION. 


14758. 


a.  Admitting  Allegations  of  the  BiU. 
Form  No.  I47s8.> 

(3  Barb.  Ch.  Pr.  (2d.  ed.)  712.) 
In  Chancery. 
Before  the  Chancellor. 
John  Doe 
against 
Richard  Roe.,  Henry  Roe  and  George  Roe. 

The  joint  and  several  answers  of  Richard  Roe.,  Henry  Roe  and 
George  Roe.,  defendants  to  the  bill  of  complaint  oi  John  Doe.,  com- 
plainant. 

The  defendants  now  and  at  all  times  hereafter  saving  and  reserving 
to  themselves  all  manner  of  benefit  and  advantage  of  exception  to 


tiff  and  defendants  *  *  *  are  *  *  *  or 
ever  have  been, as  tenants  in  common  or 
otherwise,  owners  of  and  in  possession 
of,  as  tenants  in  common  or  otherwise, 
of  the  *  *  *  land,"  it  simply  admits  a 
common  possession,  but  denies  a  com- 
mon title  or  right  or  possession.  Crosier 
V.  McLaughlin,  i  Nev.  348. 

But  where  the  answer  admits  a  con- 
veyance of  the  premises  to  the  plaintiff, 
but  states  "that  it  is  impossible  to  as- 
certain or  find  the  corner  or  boundaries 
mentioned  in  said  deed,  or  to  locate 
any  land  by  description  therein  *  *  * 
and  that  therefore  the  said  deed  did 
not  operate  to  convey  any  title  to  any 
lands  to  the  grantees,"  it  is  frivolous. 
Atkinson    v.    Mclntyre,    90    N.    Car. 

147. 

That  contract  under  which  plaintiff 
obtained  title  to  the  land  was  cham- 
pertous,  cannot  be  set  up  as  a  defense 
to  proceedings  for  partition.  Sibley  v. 
Alba,  95  Ala.  191. 

Under  section  2498  of  the  Indiana 
Revised  Statutes  of  1881,  providing 
that  if  a  husband  shall  abandon  his 
wife  without  just  cause,  failing  to  make 

suitable  provision  for  her,  or  for  his  than  the  defendant's  plea,  and  the  de- 
children,  if  any,  by  her,  he  shall  take  fendant  may  file  such  plea  other  than 
no  part  of  her  estate,  an  answer  to  a  pleas  in  abatement  as  are  usual  at 
petition  by  a  surviving  husband  for  common-law  actions.  Hopkins  z/.  Med- 
the   partition  of   lands,   of   which   the     ley,  97  111.  402. 

wife  died  seised,  that  before  and  at  the  Muniment  of  Title. — Where  defend- 
death  of  the  wife  plaintiff  had  aban-  ant  alleges  in  his  answer  that  he 
doned  her  without  cause,  making  no  purchased  the  land  at  an  executor's 
provision  for  her  support,  is  good  on  sale  pursuant  to  the  terms  of  the  will, 
demurrer.     Hinton   v.    Whittaker,    loi     he  must  attach  to  his  answer  the  terms 


such  as  defendant  may  have  under  the 
homestead  law  by  virtue  of  the  dedica- 
tion of  the  land  to  the  homestead  uses 
by  himself  and  his  wife,  it  is  insuffi- 
cient. DeUprey  v.  DeUprey,  27  Cal. 
330. 

Estoppel. — The  answer  may  set  up 
facts  showing  that  plaintiff  is  estopped 
to  assert  title  to  the  land.  Olden  v. 
Hendrick,  100  Mo.  533. 

Homestead  Right. — Where  defendant 
claims  a  homestead,  he  must  aver  in 
his  answer  such  facts  as  will  show  his 
right  to  it.  Angelo  v.  Aldridge,  164 
111.  388. 

Parol  Partition. — An  answer  alleging 
that  all  of  the  heirs  came  together  and 
by  parol  made  a  partition  of  the  lands 
which  they  had  inherited  from  their 
father,  and  that  each  of  the  heirs  took 
possession  of  the  share  severally  al- 
lotted to  them,  is  sufficient  defense  to 
a  bill  filed  by  the  children  of  one  of 
the  heirs.     Nichols  v.  Padfield,  77  111. 

253. 

Plea  in  Abatement.  —  In  Illinois,  it  is 
held  that  the  answer  under  the  statute 
cannot  be  regarded  as  anything  more 


Ind.  344. 

Disclaimer.  —  Where  a  defendant 
disclaims  any  interest  in  the  land,  his 
answer  must  contain  an  absolute  and 
unqualified  disclaimer,  and  where  the 
■answer    disclaims   all   interest   except 


of  the  will  and  the  order  of  the  court 
directing  the  sale,  or  set  the  same  out 
in  his  pleading.  Young  v.  Pickens,  49 
Ind.  23. 

1,  See,    generally,  supra,  note    i,  p. 
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the  many  errors  and  insufficiencies  in  the  complainants'  said  bill  of 
complaint  contained,  for  answer  thereunto,  or  unto  so  much  or  such 
parts  thereof  as  these  defendants  are  advised  is  material  for  them  to 
make  answer  unto,  answer  and  say:  They  admit  that  the  rights  and 
interests  of  the  several  parties,  complainants  and  defendants  named 
in  the  said  bill  of  complaint  in  and  to  the  several  pieces  or  parcels  of 
land  mentioned  and  described  in  said  bill  are  truly  set  forth  and 
stated  in  said  bill.  And  these  defendants  submit  to  such  decree  as 
this  court  may  make  in  the  premises  either  for  a  partition  of  the  said 
several  pieces  or  parcels  of  land  or  for  a  sale  thereof  or  of  such  parts 
thereof  as  shall  be  found  incapable  of  partition  without  material 
injury  to  the  parties  interested  therein. 

Richard  Roe. 
Henry  Roe. 
George  Roe. 

Oliver  Ellsworth.,  Solicitor  for  defendants. 

Andrew  Jackson.,  of  counsel. 

(  Verification. 'y- 

b.  Alleging  Advancements. 

Form  No.  14759.' 
(Precedent  in  Shrady  v.  Shrady,  42  N.  Y.  App.  Div.  10.) 

^Title  of  court  and  cause  as  in  Form  No.  11^31.) 

The  defendants,  Jacob  Shrady,  John  Shrady  and  William  Shrady, 
for  answer  to  the  complaint  of  the  plaintiff  in  the  above  entitled 
action, ]3 

I.  Admit  all  and  singular  the  allegations  and  statements  in  said 
complaint  contained,  and  further  answering: 

II.  Allege,  upon  information  and  belief,  that  during  the  lifetime 
of  the  S2i\d.  John  Shrady  mentioned  in  said  complaint,  and  who  was 
the  father  of  the  said  plaintiff  and  the  defendants,  Jacob  Shrady,  John 
Shrady,  William  Shrady  B.nd.  Anna  B.  Van  Kirk,  he,  their  said  father, 
made  certain  advances  of  moneys  to  the  said  plaintiff  and  the  said 
defendants,  Jacob  Shrady,  John  Shrady,  William  Shrady  and  Anna  B. 
Van  Kirk,  as  follows: 

"  To  the  said  plaintiff,  George  F.  Shrady,  the  sum  of  seven  thousand 
dollars  on  the day  of ,  18  — , 

To  the  said  defendant  y^^ri?^  Shrady,  the  sum  of  thirty-two  hundred 
and  fifty  dollars  on  the day  of ,  18  — . 

To  the  said  defendant  John  Shrady,  the  sum  of  twenty-one  hundred 
and  twenty-five  dollars  on  the day  of ,  18  — . 

To  the  said  defendant  William  Shrady,  the  sum  oi  five  hundred  and 
sixty-two  dollars  ^.x^A  fifty  cents  on  the day  of ,  18  — . 

To  the  said  defendant  Anna  B.  Van  Kirk,  the  sum  of  thirty-five 
hundred  dollars  on  the day  of ,  18  — ." 

III.  And  the  said  defendants  further  allege  that  the  said  advances 

1.  Verification.  —  For  form  of  verifica-  3.  The  matter  supplied  and  to  be  sup- 
tion  in  a  particular  jurisdiction  consult  plied  within  [  ]  will  not  be  found  in 
the  title  Verifications.  the  reported  case. 

2.  See,  generally,  supra,  note  i,  p.  454. 
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and  each  of  them  were  made  by  the  sdixd  John  Shrady  under  the 
express  understanding  and  agreement,  that  the  same  should  be,  and 
continue  to  be,  part  and  parcel  of  the  estate  of  the  said  John  Shrady, 
and  the  parties  receiving  the  same  should  be  charged  therewith, 
together  with  the  interest  thereon,  in  any  final  division  or  distribution 
of  said  estate  among  the  children  or  heirs  at  law  of  the  said  John 
Shrady,  as  and  by  way  of  equality  of  partition,  division  and  enjoy- 
ment of  his  said  estate. 

[(^Signature  of  attorney  and  verification  as  in  Form  No.  llJfSl^^)^ 

e.  Alleging  Homestead  Right  in  Defendants. 

Form  No.  14760. 

(Precedent  in  Hannah  v.  Hannah,  109  Mo.  238.)* 

^Title  of  court  and  cause  as  in  Form  No.  681^6.^)^ 

Now  come  the  above-named  defendants,  and,  for  answer  to  plain- 
tiffs' petition  herein;  say  that  it  is  true  that  the  lands  in  the  petition 
described  were,  by  act  of  congress,  granted  to  the  state  of  Missouri; 
that  the  county  court  of  said  county,  by  its  order,  directed  the  sheriff 
of  said  county  to  sell  said  land,  which  was  done,  as  stated  in  the 
petition;  \.)\2X  Joseph  IV.  Cox  became  the  purchaser  thereof  for  the 
sum  of  $100,  and  gave  his  bond  with  security  therefor,  as  required  by 
law;  that  Sifter  ■wards  Joseph  Hannah  bought  all  of  the  right,  title  and 
interest  of  the  said  Joseph  IV.  Cox  in  and  to  said  lands,  and  assumed 
the  payment  of  the  bond  of  the  said  Joseph  W.  Cox,  and  gave  his  own 
bond  instead  thereof,  and,  to  secure  the  payment  of  said  bond,  he 
gave  a  certain  mortgage  deed  upon  said  land;  that  the  said  yd;.f(?/^ 
Hannah  paid  the  interest  on  said  bond  up  till  his  death. 

That  said  Joseph  Hatmah  departed  this  life,  as  stated  in  the  peti- 
tion, seised  and  possessed  of  the  land  named  in  the  petition,  together 
with  certain  other  lands,  the  whole  constituting  his  homestead;  that 
all  of  the  lands  of  which  the  said  Joseph  Hannah  died  seised  do  not, 
and  did  not,  at  his  death,  amount  to  one  hundred  and  sixty  acres,  and 
that  all  of  said  lands  are  not  worth,  and  were  not  then,  over  %800. 

That  St.  Clair  county  holds  a  mortgage  on  the  lands  described  in 
the  petition  for  the  sum  of  %151\  that  the  defendant,  Mary  Hannah, 
is  the  widow  of  the  \ate  Joseph  Hannah,  and  with  two  of  the  defend- 
ants, Nathaniel  Ha7inah  and  Henry  Hannah,  minor  heirs  of  the  late 
Joseph  Hannah,  live  and  have,  ever  since  the  death  oi  Joseph  Hannah, 
lived  on  said  lands,  and  occupy  the  same  as  a  homestead;  that  said 
Mary  Hannah  keeps  the  interest  promptly  paid  on  said  debt,  when 
the  same  becomes  due  and  payable;  that  the  county  court  of  said 
county  has  refused  to  make  an  order  directing  the  foreclosure  of 
said  mortgage.  Defendants  say  that  the  defendant,  Mary  Hannah, 
is  the  widow  oi  Joseph  Hannah,  deceased,  and  the  head  of  a  family, 
and  the  lands  described  in  the  petition  are  a  part  of  her  homestead. 

1.  The  matter  to  be  supplied  within  2.  This  answer  was  held  to  be  sufS- 
[  ]  will   not  be  found  in   the  reported     cient  in  law. 

case.  See,   generally,    supra,    note    i,     p. 
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Defendants  say  the  plaintiffs  ought  not  to  recover  in  this  action 
-for  the  reason  that  the  defendant,  Mary  Hannah,  is  entitled  under 
the  laws  oi  Missouri  to  said  lands  as  a  homestead  during  the  minority 
of  her  children,  and  that  after  their  majority  she  is  under  the  law 
entitled  to  the  same  as  a  homestead  during  her  natural  life. 

Wherefore,  the  defendants  pray  that  the  court  will,  by  its  proper 
order  and  decree,  set  apart  said  land  as  a  homestead  for  the  defend- 
ants, Nathaniel  Hannah  and  Henry  Hannah,  during  their  minority, 
and  for  a  homestead  for  the  defendant,  Mary  Ha7inah,  during  her 
natural  life,  and  for  such  orders  and  decrees  as  justice  and  equity 
may  require. 

\(^Signature  of  attorney  as  in  Form  No.  6<?46.)]^ 

d.  Alleging  Partnepship  with  Plaintiff's  Grantor. 

ANSWER    ALLEGING    PARTNERSHIP    WITH    PLAINTIFF'S    GRANTOR. 

Form  No.  1 4  7  6 1 . 

(Precedent  in  Reed  v.  Snell,  36  Neb.  815.)' 

\{Title  of  court  and  cause  as  in  Form  No.  7895.  ^Y" 
Comes  now  John  N.  Snell,  and  for   himself  answering  plaintiff's 
petition  in  this  behalf  says:* 

1.  He  denies  each  and  every  allegation  in  said  petition  contained, 
except  such  as  may  herein  be  explained  or  expressly  admitted  or 
denied. 

2.  Defendants  admit  t\\a.t  Isabel  Snell  is  the  wife  of  this  defendant 
and  that  J.  E.  Reed  is  the  husband  of  the  plaintiff. 

3.  Denies  that  plaintiff  is  the  joint  owner  with  this  defendant  in 
the  real  estate  described  in  plaintiff's  petition,  or  that  she  has  any 
interest  therein  whatever  against  this  defendant  as  owner  or  pur- 
chaser thereof. 

4.  And  further  answering,  this  defendant  avers  that  on  or  about 
the  SOth  day  of  August,  iS83,  the  said  f.  E.  Reed,  husband  of  plaintiff, 
being  then  and  there  the  owner  of  certain  real  estate  described  in 
plaintiff's  petition,  as  well  as  the  growing  crops  thereon,  and  of  certain 
cattle,  horses,  and  other  live  stock  on  said  premises,  and  other  per- 
sonal property  thereon  used  in  and  upon  said  lands,  represented  to 
this  defendant,  JohnN.  Snell,  that  the  business  of  stock  growing  and 
raising  \n  Nebraska  was  very  profitable;  that  this  business  was  pros- 
perous and  productive;  and  said  y^.  E.  Reed  th.e.n  and  there  solicited 
defendant  John  N.  Snell  to  enter  into  a  copartnership  with  the  said 
/.  E.  Reed  iov  the  purpose  of  buying,  raising,  breeding,  feeding,  and 
selling  of  cattle,  horses,  and  hogs,  and  the  raising  of  hay  and  grain, 
and  said  /.  E.  Reed  represented  that  his  profits  were  large  in  said 
business. 

5.  That  by  reason  of  said  representations  of  said  /.  E.  Reed  to  this 

1.  The  matter  to  be  supplied  within  provements,  and  that  the  plaintiff  could 
[]  will  not  be  found  in  the  reported  case,     maintain  the  action  subject  to  the  pay- 

2.  It    was    held    that    the    testimony     ment  for  the  improvements. 

failed    to    show   a    partnership    in    the         See,  generally,    supra,     note     i,     p. 
land,  but  merely  in  the  stock  and  im-     454. 
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defendant,  this  defendant  was  induced  to  and  did  enter  into  a 
copartnership  with  said  J.  E.  Reed^  by  the  terms  of  which  it  was 
mutually  agreed  to  and  with  each  other,  by  verbal  contract  of  part- 
nership, that  the  said  firm  should  be  composed  of  y.  E.  Reed  and  said 
Johti  N.  Snell,  under  the  firm  name  oi  Reed  dr'  Snell,  and  that  said 
partners  should  share  alike  in  all  expenses  of  such  business,  and  also 
should  share  and  share  alike  in  the  profits  and  losses  of  said  business 
aforesaid. 

6.  And  defendant  avers  that  he  was  unacquainted  with  the  said 
business,  and  relying  solely  upon  the  representations  aforesaid  of 
said  y.  E.Reed,  this  defendant  entered  into  the  agreement  of  copart- 
nership aforesaid. 

7.  That  in  pursuance  of  their  agreement  made  and  entered  into, 
and  for  the  purpose  of  carrying  the  same  into  effect,  said  J.  E.  Reed 
sold  and  conveyed  to  this  defendant  a  one-half  inltresX.  in  the  real 
estate  described  in  plaintiff's  petition,  in  consideration  whereof  this 
defendant  then  and  there  paid  said  /.  E.  Reed  the  sum  of  %5,300\ 
and  also,  in  consideration  of  the  sum  of  ^,212,  said  /.  E.  Reed  sold 
and  delivered  to  this  defendant  a  one-half  interest  in  all  crops  then 
growing  on  said  real  estate  in  plaintiff's  petition  described,  and  a 
like  interest  in  166  head  of  cows,  heifers,  steers,  and  bulls,  and  it 
was  mutually  agreed  and  understood  by  and  between  said  J.  E.  Reed 
and  this  defendant  that  all  of  said  property,  real  and  personal,  and 
the  increase  thereof,  should  be  and  constitute  the  assets  and  capital 
of  said  firm,  with  the  further  agreement  that  said  capital  might  be 
added  to  at  any  time  as  said  /.  E.  Reed a.nd  this  defendant  might  agree. 

8.  That  afterwards,  to-wit,  on  or  about  the  day  of  , 

1S8S,  there  were  added  to  the  stock  of  said  firm  one  boar  pig  and  len 
brood  sows  of  the  aggregate  value  of  ^100,  of  which  sum  this  defend- 
ant paid  $6^,  an  excess  of  ^15  over  and  above  the  legitimate  and 
proper  share  of  this  defendant  in  pursuance  of  said  partnership  agree- 
ment, which  said  sum  of  $i5  has  not  been  returned  or  paid  to  this 
defendant  by  said  firm  of  Reed  &"  Snell. 

9.  That  before  said  partnership  was  formed  said  /.  E.  Reed^  pur- 
chased a  part  of  said  real  estate  from  one  C.  H.  Houghton.,  and  there- 
after added  to  his  property  the  purchase  of  certain  cattle  until  there 
were  166  head  as  aforesaid,  and  subsequently,  afid  after  forming  said 
partnership  by  said  J.  E.  Reed  and  defendant  J.  N.  Snell,  an  agree- 
ment was  entered  into  by  and  between  said  firm  oi  Reed  &•  Snell  and 
one  P.  R.  Granger,  by  which  said  Granger  was  to  have  charge  of  said 
property  and  to  keep  the  same  at  his  own  expense  under  a  written 
contract  by  and  between  said  Granger  and  one  C.  H.  Houghton,  and 
by  sdixd  Houghton  duly  assigned  to  the  said  firm  oi  Reed  &>  Snell,  a 
copy  whereof  is  hereto  attached  as  part  hereof,  marked  Exhibit  A. 

10.  And  it  was  mutually  agreed  and  understood  by  and  between 
the  said  P.  R.  Granger  and  the  said  Reed&'  Snell,  that  no  part  of  said 
personal  property  should  be  sold  except  certain  fat  cattle  then  being 
fed  by  said  Granger  under. said  agreement  with  Houghton  last  aforesaid. 

11.  That  said  x^^ainiiii  Helen  E.  Reed  had  actual  notice  of  all  and 
singular  the  facts  and  circumstances  set  out  and  detailed  in  para- 
graphs ^  5,  6,  7,  8,  9,  and  10  hereof,  and  of  the  partnership  rights 
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and  interests  of  this  defendant  in  and  to  the  real  estate  in  her  said 
petition  set  out  and  described,  as  well  as  of  the  engagements  of  said 
y.  E.  Reed,  as  the  payments  of  the  several  sums  of  money  by  defend- 
ant for  a  half  interest  in  said  property,  real  and  personal,  as  of  the 
terms  of  said  copartnership  and  the  agreements  referred  to  with  said 
Houghton  and  Granger. 

12.  That  contrary  to  the  terms  of  said  several  agreements,  as  well 
as  the  agreements  of  copartnership  between  J .  E.  Reed  and  this 
defendant  as  that  with  said  Granger,  said  J .  E.  Reed  entered  upon 
said  land  and  did  unlawfully  and  fraudulently  sell  all  cattle,  horses, 
hogs,  and  other  personal  property  hereinbefore  referred  to  and 
described  as  the  property  of  said  firm  of  Reed  &"  Snell,  and  the 
increase  of  said  property  aforesaid,  and  received  therefor  large  sums 
of  money,  the  exact  amount  whereof  is  unknown  to  this  defendant, 
and  that  said  Reed  wrongfully  and  fraudulently,  and  with  intent  to 
cheat,  wrong,  and  defraud  this  defendant,  refused  to  account  to  said 
firm  of  Reed  c^  Snell  for  the  proceeds  of  said  personal  property  so  as 
aforesaid  sold;  that  said  personal  property  constituted  a  large  part 
of  the  assets  of  said  firm  of  Reed  &=  Snell,  of  all  which  said  plaintiff, 
Helen  F.  Reed,  had  actual  knowledge. 

Wherefore  this  defendant  prays  that  the  said  J.  E.  Reed  and  Helen 
F.  Reed  be  made  a  party  defendant  to  this  cross-petition,  and  be 
required  to  answer  the  same;  that  an  account  may  be  taken  of  the 
partnership  affairs  between  J.  E.  Reed  and  this  defendant  John  N. 
Snell,  under  the  direction  and  decree  of  this  court;  that  the  said  _/. 
E.  Reed  be  decreed  to  pay  to  this  defendant,  John  N.  Snell,  such  sums 
as  he  maybe  entitled  to  receive  of  said  partnership  assets;  that  the 
action  oi  Helen  F.  Reed  v .  John  N.  Snell  and  Jsabel  Snell  be  consoli- 
dated with  this  bill,  and  that  it  may  be  declared  that  said  deed  from 
J.  E.  Reed  for  a  pretended  interest  in  the  lands  described  in  plain- 
tiff's petition  be  declared  null  and  void  and  held  for  naught;  that 
said  partnership  be  dissolved  between  J.  E.  Reed  dind  John  N .  Snell, 
and  that  said  real  estate  of  said  firm  be  sold,  and  upon  an  account- 
ing that  the  proceeds  of  the  assets  of  said  firm  be  equally  divided,  and 
that  said  J.  E.  Reed  be  required  to  account  for  all  property  and 
money  of  said  firm  which  he  has  had  and  received;  that  should  it 
appear  that  said  y.  E.  ReedhdiS  received  all  of  his  share  of  the  prop- 
erty of  said  firm,  then  that  said  real  estate  of  said  firm,  being  the 
same  described  in  plaintiff's  petition,  is  the  property  of  this  defend- 
ant, JohnN.  Snell,  and  that  the  title  thereof  be  quieted  in  him;  and 
for  the  purpose  of  clearing  the  cloud  from  the  title  of  said  lands  that 
said  Helen  F.  Reed  be  required  to  reconvey  said  real  estate,  its  tene- 
ments and  hereditaments,  to  J.  E.  Reed,  as  a  member  of  said  firm  of 
Reed  &=  Snell,  and  in  case  she  shall  fail  or  refuse  to  so  convey  for  a 
period  of  twejity  days  after  such  order,  then  that  a  commissioner  be 
appointed  by  this  court  to  make  such  conveyance  for  her,  and  for 
such  other,  full,  and  complete  relief  in  the  premises  as  equity  and 
good  conscience  may  require. 

[(^Signature  of  attorney  and  verification  as  in  Form  No.  7895.  yY 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case 
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e.  Denying  Title  in  Plaintiff.' 


1.  Precedents.  —  In  Hinton  v.  Whit- 
taker,  lot  Ind.  344,  the  answer,  which 
was  held  sufficient  on  demurrer,  alleged 
in  substance  that  the  plaintiff  ought 
not  to  recover  in  this  action,  because 
he  owned  no  interest,  legal  or  equi- 
table, in  the  real  estate  described  in  his 
complaint;  that  the  only  fact  upon 
which  he  based  his  right  to  recover  was 
that  he  was  the  husband  of    Mary  W. 

Hinton, who  died  intestate  on  the  

day  of  ,  18S2,  seised  in  fee  simple 

of  such  real  estate,  leaving  the  defend- 
ants, her  children  and  grandchildren, 
surviving  her;  that  the  defendants  were 
descendants  of  Mary  VV.  Hinton  in  vir- 
tue of  her  first  marriage;  that  on  the 
19th  day  of  December,  1872,  the  plain- 
tiff and  Mary  W.  Hinton  were  married, 
and  lived  together  as  husband  and  wife 
until  the  15th  day  of  October,  1881, 
when  the  plaintiff,  then  the  husband  of 
Mary  W.  Hinton  as  aforesaid,  without 
any  just  cause  whatever,  abandoned 
her,  his  wife,  leaving  her  in  a  feeble, 
destitute  and  helpless  condition,  and 
remained  away  from  her  until  her 
death  as  aforesaid,  and  that  he  did  not 
make,  or  cause  to  be  made,  suitable 
provision,  or  any  provision,  for  her.  his, 
wife,  before  the  time  he  abandoned  her 
as  aforesaid,  and  did  not  at  any  time, 
or  in  any  manner,  make  for  her  or  af- 
ford to  her  any  provision  for  her  main- 
tenance, care  or  support  after  the  15th 
day  of  October,  1881,  when  he  so  aban- 
doned her.  Wherefore  the  defendants 
say  that  the  plaintiff  owned  no  part 
of  the  real  estate  aforesaid,  and  they 
pray  judgment  for  their  costs,  etc. 

In  McCaffrey  v.  Corrigan,  49  Ind. 
175,  the  second  paragraph  of  the  an- 
swer was  in  substance  as  follows:  That 
the  plaintiff  is  estopped  from  claiming 
any  title  to  or  interest  in  the  real  estate 
described  in  the  complaint,  or  any  part 
thereof,  because,  they  say,  that  hereto- 
fore, to  wit,  on  the  thirteenth  day  of  De- 
cember, 1S58,  one  Michael  McGinty  was 
the  owner  of  said  land  described  in  the 
complaint,  and  of  which  the  plaintiff 
claims  partition;  that  he  had  an  estate 
in  fee  simple  therein;  that  on  the  same 
day  he  and  one  John  McGinty,  who 
owned  thirty  acres  of  land  adjoining 
said  real  estate,  executed  and  delivered 
to  one  James  Gavin  a  mortgage  upon 
the  east  half  of  the  northeast  quarter  of 
section  nine,  in  township  six  of  range 
'eight  east,   in  said  county,  which   in- 


cluded the  real  estate  described  in  the 
complaint,  to  secure  the  payment  of 
three  notes  executed  by  said  John  Mc- 
Ginty and  Michael  McGinty  to  the  said 
James  Gavin,  the  first  due  the  first  day 
of  July,  1859,  '•^fi  second  due  the  first 
day  of  July,  i860,  and  the  third  due  the 
first  day  of  July,  i86r,  for  one  hundred 
dollars  each,  bearing  interest  from 
date,  given  for  the  purchase-money  of 
said  real  estate;  that  said  John  and 
Michael  McGinty  duly  acknowledged 
said  mortgage,  and  the  said  Gavin 
caused  the  same  to  be  recorded  in  the 
recorders  office  of  Jennings  county, 
within  ninety  days  after  the  execution 
thereof;  that  afterward,  in  1859,  the 
said  James  Gavin  sold  and  indorsed 
two  of  the  notes  described  in  said 
mortgage  to  one  John  R.  Conyers;  that 
afterward,  on  the  fifteenth  day  of  Feb- 
ruary, i860,  one  of  the  notes  last  named 
being  due  and  unpaid,  the  said  John 
R.  Conyers  commenced  an  action  to 
foreclose  said  mortgage,  in  the  Jen- 
nings Circuit  Court,  to  which  action  he 
made  the  said  Michael  McGinty,  John 
McGinty,  Ellen  McGinty,  the  wife  of 
said  Michael  McGinty,  and  Nelly  Mc- 
Ginty, wife  of  said  John  McGinty, 
parties  defendants;  that  in  his  com- 
plaint the  said  John  R.  Conyers  alleged 
that  said  Michael  McGinty  and  John 
McGinty  executed  their  notes,  copies 
of  which  he  filed  with  his  complaint, 
to  James  Gavin,  giving  their  dates, 
amounts,  etc.,  as  above,  and  at  the 
same  time  made  and  executed  to  the 
said  Gavin  a  mortgage,  conveying 
the  real  estate  therein  described  to  the 
said  Gavin  to  secure  the  said  two  notes, 
with  another  note  of  the  same  amount, 
due  July  first,  1861,  a  copy  of  which 
mortgage  he  filed  with  his  complaint. 
It  was  further  alleged,  that  the  said 
notes  and  said  mortgages  were  given  as 
a  part  of  the  consideration  of  the  real 
estate  therein  described,  which  was  re- 
cited in  the  mortgage,  a  copy  of  which 
was  filed  with  said  complaint.  Said 
Conyers  also  alleged  in  his  complaint 
that  the  said  two  notes  were  duly  as- 
signed to  him  by  indorsement,  and 
prayed  judgment  on  said  notes  for  two 
hundred  and  fifty  dollars,  without  re- 
lief, etc..  and  a  foreclosure  of  said 
mortgage  and  sale  of  the  mortgaged 
premises,  etc.  It  was  also  alleged,  that 
said  Conyers  caused  a  summons  to  be 
issued  upon  said  complaint,  which  was 
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duly  served,  on  the  twenty-first  day  of 
February,  i860,  on  said  John  McGinty 
and  Nelly  McGinty,  his  wife,  person- 
ally, and  returned  accordingly;  and 
afterward,  on  the  first  day  of  March, 
i860,  said  Conyers  caused  an  alias 
summons  to  be  issued  on  the  com- 
plaint by  the  clerk  of  said  court,  which 
was  delivered  to  the  sheriff  on  the 
same  day;  that  on  the  second  day  of 
March,  1S60,  the  sheriff  duly  served 
the  same  on  the  said  Michael  McGinty 
and  Ellen  McGinty,  personally,  and 
made  due  return  on  said  summons; 
that  afterward,  to  wit,  at  the  March 
term  of  said  court,  on  the  fourteenth 
day  of  March,  i860,  the  said  Michael 
McGinty  and  Ellen  McGinty,  and  John 
McGinty  and  Nelly  McGinty,  his  wife, 
having  been  duly  and  legally  served 
with  process  in  said  action,  wholly 
made  default,  and  that  the  said  Jen- 
nings Circuit  Court  had  full  jurisdic- 
tion of  their  persons  and  of  the  said 
cause  of  action;  that  on  the  same  day 
the  said  Gavin  appeared  in  court  and 
became  a  party  to  said  action,  and  filed 
an  answer  and  cross-complaint,  setting 
up  the  note  still  held  by  him,  secured 
by  said  mortgage,  and  also  praying 
judgment  for  the  foreclosure  of  said 
mortgage.  Whereupon  the  cause  came 
on  for  trial  upon  said  complaint,  service 
of  summons,  cross-complaint,  and  de- 
fault aforesaid;  and  it  appeared  to  the 
satisfaction  of  said  court  that  process 
had  been  duly  served  on  said  defend- 
ants more  than  ten  days  before  the 
first  day  of  that  term  of  the  court;  and 
said  cause  being  submitted  to  the  court 
for  trial,  and  the  court  having  heard 
all  the  facts  in  the  premises,  found  and 
considered  that  said  John  McGinty  and 
Michael  McGinty  on  the  thirteenth  day 
of  December,  1858,  executed  the  mort- 
gage exhibited  with  the  complaint,  on 
the  real  estate  described,  to  secure  the 
payment  of  the  said  notes,  which  were 
given  for  the  purchase-money  of  said 
real  estate;  and  the  court  thereupon 
rendered  judgment  upon  said  finding 
for  the  amount  due  on  said  notes,  and 
for  foreclosure  of  said  mortgage,  and 
barring  the  equitj'  of  redemption  of 
said  defendants  in  said  real  estate;  the 
said  Conyers  and  Gavin  afterward 
caused  an  order  of  sale  to  be  issued  by 
the  clerk  of  said  court,  under  the  seal 
of  said  court,  to  the  sheriff  of  said 
county;  and  afterward  the  sheriff  ad- 


vertised and  sold  fifty  acres  of  the  real 
estate  to  Edward  Murphy,  and  the 
same  was  duly  conveyed  to  him  by  the 
sheriff;  and  afterward  another  order  of 
sale  was  issued,  and  thirty  acres,  the 
residue  of  the  land,  was  sold  thereon 
to  James  Corrigan,  and  a  sheriff's  deed 
made  to  him  therefor;  that  said  James 
Corrigan  died,  and  afterward  his  widow 
died,  and  the  other  defendants  became 
the  owners  of  the  land  so  purchased  by 
him  by  descent  and  partition  of  the  land 
was  made  among  them.  That  the  judg- 
ment of  Conyers  and  Gavin  against 
Michael  McGinty  and  John  McGinty, 
and  Ellen  and  Nelly  McGinty,  their 
wives,  remains  in  full  force  and  unre- 
versed; that  Ellen  McCaffrey  is  the 
widow  of  said  Michael  McGinty,  and 
was  a  party  to  said  action  of  foreclosure, 
and  claims  the  one-third  of  the  real 
estate  described  in  the  complaint  as 
the  widow  of  the  said  Michael  Mc- 
Ginty, and  not  otherwise;  but  these 
defendants  say  that  she  is  estopped 
from  so  claiming  the  same,  because 
the  said  mortgage  and  judgment  are 
conclusive  upon  her,  that  the  said  mort- 
gage was  given  by  her  said  husband, 
Michael  McGinty,  to  said  James  Gavin, 
to  secure  the  unpaid  purchase-money 
for  said  real  estate;  wherefore,  etc. 

A  demurrer  to  this  paragraph  was 
overruled. 

In  Davis  v.  Davis,  43  Ind.  561,  the 
second  paragraph  of  the  answer  alleged 
in  substance  that  defendant  was  the 
owner  in  fee  simple  in  her  own  right 
of  all  the  land  sought  to  be  divided ;  and 
the  third  set  up  a  claim  to  the  land  in 
question,  and  alleged  that  it  was  re- 
ceived in  exchange  for  certain  real  es- 
tate, of  which  there  is  no  description 
in  the  complaint,  which  belonged  to  de- 
fendant, and  which  she  and  her  husband 
conveyed  to  one  Sparks,  who  conveyed 
said  land  in  question  to  her  husband. 
That  said  Sparks  agreed  to  convey  said 
land  to  her;  that  her  husband,  Oscar  F. 
Eads,  attended  to  and  transacted  the 
business  of  exchanging  said  lands,  but 
he,  in  procuring  the  deed  from  Sparks, 
in  fraud  of  her  rights  and  in  violation  of 
her  agreement  with  Sparks,  took  the 
deed  in  his  own  name,  which  is  the 
only  title  he  ever  had  to  said  lands; 
that  he  never  paid  any  consideration 
for  the  same,  but  the  consideration  was 
wholly  paid  by  her  as  aforesaid ;  that  she 
never  agreed  to  the  conveyance  of  said 
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land  to  her  said  husband;  that  he  pro- 
cured the  deed  to  be  recorded  without 
disclosing  the  fact  to  her  that  the  deed 
had  been  made  in  his  name  for  about  a 
year,  when  she  made  the  discovery, 
and  then  immediately  demanded  of 
him  that  he  should  cause  the  same  to  be 
conveyed  to  her;  that  he  then  promised 
her  that  he  would  immediately  have  the 
title  conveyed  to  her,  and  that  until  he 
did  so  he  would  hold  the  same  in  trust 
for  her;  and  he  then  represented  to  her 
that  the  deed  did  not  vest  the  title  in 
him,  but  that  the  land  was  hers,  and 
that  the  deed  was  made  to  him  so  that 
he  could  hold  the  title  as  her  trustee, 
and  that  he  had  so  held  the  same  ever 
since  the  deed  had  been  made  to  him  by 
Sparks.  That  it  was  the  agreement, 
when  the  deed  was  made  to  her  hus- 
band, that  he  would  convey  the  land  to 
her,  and  that  he  received  the  title  as 
her  trustee,  and  in  no  other  way,  and 
that  her  said  husband  still  continued  to 
promise  and  agree  to  have  said  real  es- 
tate conveyed  to  her  up  to  the  time  of 
his  death;  that  in  consequence  of  such 
facts  she  had,  since  her  husband's 
death,  remained  in  the  actual  posses- 
sion of  said  land,  and  put  lasting  and 
valuable  improvements  on  the  same,  of 
the  value  of  seven  hundred  and  fifty 
dollars,  by  clearing  land,  ditching,  dig- 
gingand  walling  cellar,  building  smoke- 
bouse,  chicken-house,  wood-house,  dry- 
house,  and  corn-crib.  The  prayer  was 
for  a  decree  recognizing  her  right  to  said 
land,  that  the  title  be  conveyed  to  her, 
and  that  her  title  be  quieted,  etc. 

It  was  held  that  this  answer  was  good 
on  demurrer,  though  it  did  not  particu- 
larly describe  the  real  estate. 

In  Huston  v.  Neil,  41  Ind.  504,  the 
second  paragraph  of  the  answer  was  as 
follows:  "  And  for  further  answer,  said 
defendants  say  that  they  admit  the  exe- 
cution of  a  mortgage  hy  Joshua  Bates 
and  Edward  Neil,  as  stated  in  the  com- 
plaint, conveying  to  the  defendants  the 
premises  described  in  the  said  com- 
plaint as  security  for  a  debt  due  by 
them  to  the  defendants,  and  that  such 
proceedings  were  afterward  had  on  said 
mortgage,  that  the  same  was  foreclosed, 
and  said  property  was  sold,  and  the 
defendants  became  the  purchasers 
thereof;  that  said  mortgage  was  exe- 
cuted on  the  30th  day  of  April,  iSj-j", 
but  the  defendants  aver  that  at  the  time 
of  the  execution  of  said  mortgage,  the 
said  Joshua  Bates  and  Edward  Neil 
were,  and  for  a   long   period   prior  to 


that  time  had  been,  partners,  doing 
business  under  the  firm  name  of  Bates 
&'  Neil;  that  as  such  partners,  said 
Bates  dy  Neil  were  engaged  in  the  busi- 
ness of  constructing  the  y««^//^«  Rail- 
road, as  contractors  of  and  under  the 
S2iid  Junction  Railroad  Company;  that  as 
such  partners,  the  said  Bates  (Sr»  Neil 
purchased  and  held  the  property  de- 
scribed in  plaintiff's  complaint,  as  part- 
nership property  and  assets;  that  they 
purchased  the  same  with  partnership 
funds,  for  partnership  purposes;  that 
at  the  time  of  said  purchase  as  afore- 
said, the  said  firm  of  Bates  &=  N'eil  was 
indebted  to  the  defendants  in  the  sum 
oi  Jifty-one  hundred  and  fifty  dollars, 
for  money  and  goods  furnished  by  the 
said  defendants  to  the  said  firm  of 
Bates  cf  Neil  in  and  about  their  said 
firm  business;  that  on  the  jofh  of  April, 
iSj-j-,  and  three  days  after  the  convey- 
ance of  said  property  to  said  Bates  iSr* 
Neil,  as  aforesaid,  by  xhe Junction  Rail- 
road Company,  said  Bates  &"  Neil  exe- 
cuted their  said  note  to  the  defendants 
for  the  said  sum  of  fifty-one  hundred 
and  fifty  dollars  (a  copy  of  which  note 
is  herewith  filed  and  made  part  hereof), 
and  on  the  same  day  executed  a  mort- 
gage on  said  real  estate  as  security  for 
said  note  and  the  debt  evidenced  thereby 
(a  copy  of  which  mortgage  is  also  filed 
herewith  and  made  a  part  hereof);  and 
the  defendants  say  that  said  mortgage 
is  the  same  of  which  foreclosure  was 
had,  and  to  satisfy  which  said  property 
was  sold  as  aforesaid;  and  the  defend- 
ants aver  that  after  the  sale  of  said 
property  as  aforesaid,  and  the  applica- 
tion of  the  proceeds  to  the  payment  of 
said  debt,  there  remained  unpaid  a 
balance  of  said  debt  to  the  amount  of 
one  thousand  dollars,  which  said  balance 
yet  remains  unpaid;  and  the  said  firm 
and  the  several  members  thereof  have 
been  since,  and  were  prior  to  the  rendi- 
tion of  the  judgment  mentioned  in  said 
complaint,  wholly  and  notoriously  in- 
solvent; wherefore  the  said  defendants 
say  as  against  them,  creditors  of  said 
firm  as  aforesaid,  said  plaintiff  has  no 
interest  whatever  in  said  real  estate,  or 
right  to  partition  thereof,  and  they  pray 
judgment,"  etc. 

Judgment  sustaining  a  demurrer  to 
this  answer  was  reversed  with  direc- 
tions to  the  court  below  to  overrule  the 
demurrer. 

In  Williams  v.  Wells,  62  Iowa  740, 
the  answer,  after  alleging  that  the 
property  was  conveyed  to  defendant  in 
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exchange  for  other  property  in  the  city 
of  Keokuk,  of  equal  value,  deeded  by 
defendant  to  B.  A.  Williams  in  his  life- 
time, stated  that  "defendant  did  not 
know  of  the  existence  of  Catharine 
Williams,  but  in  good  faith  supposed 
said  B,  A.  Williams  to  be  unmarried, 
having  been  shortly  before  divorced 
from  Margaret  E.  Williams,  whom  de- 
fendant in  good  faith  supposed  to  have 
been  the  wife  of  said  B.  A.  Williams; 
that  plaintiff  knew  of  the  existence  of 
said  Catharine  Williams  and  of  her 
rights  (if  any)  in  and  to  the  properly  in 
controversy,  yet,  so  knowing,  he  con- 
cealed the  existence  of  said  Catharine 
Williams  from  the  defendant,  and,  by 
his  conduct,  induced  and  allowed  the 
defendant  to  make  the  exchange  as 
aforesaid,  and  defendant,  relying  upon 
the  supposed  fact  that  said  B.  A. 
Williams  was  unmarried,  made  the 
exchange  of  property  aforesaid,  and 
parted  with  his  property  upon  the  faith 
of  such  supposed  fact." 

The  answer  further  alleged  that  after 
the  death  of  B.  A.  Williams,  the  plain- 
tiff, as  heir,  took  possession  of  the 
property  deeded  by  defendant  to  his 
father,  and  afterward  sold  and  con- 
veyed it  by  deed  of  warranty.  This 
action  was  brought  by  plaintiff  as  the 
only  child  and  heir  of  Catharine  and  B. 
A.  Williams,  alleging  that  his  father 
owned  the  property  in  controversy,  and 
conveyed  it  to  defendant,  but  the 
mother  did  not  join  in  the  deed  or 
make  any  relinquishment  of  her  dower 
interest,  and  that  upon  the  death  of  his 
father  plaintiff's  mother  became  seised 
of  the  undivided  one-third  of  the  prop- 
erty which  upon  her  death  descended 
to  plaintiff.  It  was  held  that  the  answer 
set  up  a  bar  to  the  action  and  that  a 
decree  should  have  been  entered  vest- 
ing the  title  to  the  property  in  the  de- 
fendant. 

In  Perry  v.  Richardson,  27  Ohio  St. 
no,  the  answer,  omitting  formal  parts, 
was  as  follows:  "And  now  comes  the 
said  William  F.  Richardson,  one  of  the 
above-named  defendants,  and  for  his 
separate  answer  and  first  defense,  says: 
That  he  denies  that  the  said  George  S. 
Richardson  at  the  time  of  his  death  was 
seised  in  fee-simple  or  in  any  other 
estate  in  and  to  the  lands  described  in 
the  said  petition  of  the  said  plaintiffs, 
and  he  denies  that  the  lands  passed  by 
descent,  at  the  death  of  the  said  George 
S.  Richardson,  to  the  said  plaintiffs  or 
to  any  other  person  or  persons;  and  he 


denies  that  the  said  plaintiffs  have  any 
title  or  interest  whatever  in  the  said 
premises  in  the  said  petition  described, 
and  he,  the  said  defendant,  William  P. 
Richardson,  avers  that  at  the  death  of 
the  said  George  S.  Richardson  the  said 
premises  belonged  in  fee-simple  to  him 
and  the  said  children  of  the  said  Thomas 
Richardson,  deceased;  and  the  said 
William  P.  Richardson  says  that  at  and 
for  a  long  time  before  the  death  of  the 
said  George  S.  Richardson,  he,  the  said 
William  P.  Richardson,  was  in  the  full, 
open,  and  notorious  possession  of  said 
premises,  and  claiming  them  adversely 
to  all  other  persons  except  the  children 
of  said  Thomas  J.  Richardson;  and  the 
said  William  P.  Richardson,  at  the  time 
of  the  filing  of  said  petition,  was  and 
still  is  in  possession  adversely  to  all 
persons  except  the  said  children  of 
Thomas  J.  Richardson,  deceased. 

For  a  second  defense,  respondent 
says:  On  Jtdy  ly,  iSjcS",  said  George  S. 
Richardson  sold  and  agreed  to  convey 
the  said  premises  to  this  respondent 
and  the  said  Thomas  J.  Richardson,  in 
consideration  that  they,  the  said  Will- 
iam P.  and  Thomas  J.,  would  find 
lodging,  board,  and  all  necessary  and 
decent  clothing  for  the  said  George  S. 
Richardson  and  Susan  R.  Richardson, 
for  and  during  their  lives,  and  the  life 
of  the  survivor,  and  this  said  respond- 
ent says  that  at  the  said  date  he  and  the 
said  Thomas  J.  took  possession  of  said 
premises  under  and  by  virtue  of  the 
said  contract,  and  this  respondent  has 
remained  in  possession  under  said  con- 
tract ever  since,  and  has  performed  all 
the  conditions  of  the  same,  and  has 
furnished  lodging,  board,  and  all  neces- 
sary and  decent  clothing  for  the  said 
Susan  Roe  Richardson  up  to  this  time, 
and  for  the  said  George  S.  Richardson  to 
the  lime  of  his  death;  and  the  said  re- 
spondent says  that  from  the  time  of  his 
taking  possession,  about  the  17th  day 
oi  Jtdy,  iSj'J",  he  has  paid  the  taxes, 
made  all  the  necessary  repairs  on  said 
premises,  and  otherwise  improved  the 
same. 

For  a  third  defense,  this  respondent 
says  that  on  the  jytk  day  ol  July,  A.  D. 
iSjc?,  the  said  George  S.  Richardson 
bargained,  sold,  and  conveyed,  by  a 
good  and  sufficient  deed,  to  this  re- 
spondent and  the  said  Thomas  J.  Rich- 
ardson, the  said  premises  for  and  in 
consideration  of  the  sum  of  one  dollar, 
the  receipt  of  which  was  acknowledged 
in  said  deed,  and  for  other  considera- 
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Form  No.  14762. 

(Precedent  in  Pierce  v.  Rollins,  83  Me.  173.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  IJfJiS?) 

The  answer  oi  NoahB.  Allenwood,  who  says,]^ 

That  the  plaintiffs  are  not  each  seised  in  fee  of  one  undivided  third 
part  of  the  real  estate  described  in  said  bill  or  of  any  portion  of  the 
same;  but  on  the  contrary,  he  has  an  undefeasible  title  to  the  whole 
premises  by  open,  notorious,  exclusive  and  adverse  possession  con- 
tinued since  i85^,  up  to  the  date  of  said  bill,  and  acquired  under  the 
following  circumstances,  viz: 

In  1854  he  made  a  verbal  contract  to  purchase  said  land,  then 
unimproved,  with  one  Asa  Allenwood,  the  owner  thereof,  for  the  sum 
oi  fifteen  doHars,  and  immediately  dug  and  stoned  a  cellar  on  the 
same,  and  during  the  following  year  erected  the  dwelling-house 
named  in  the  bill;  that  on  the  9ih  of  December,  i856,  he  paid  the 
purchase  money  to  said  Asa,  who  at  the  same  time  conveyed  said 
land  to  Sarah  A.  Allemuood,  the  wife  of  him,  the  said  defendant,  and 
the  mother  of  the  plaintiffs;  that  said  Sarah  was  not  present  when 
said  deed  was  made;  that  the  same  was  never  delivered  to  her,  but 
has  since  remained  in  his  possession,  and  according  to  his  best  recol- 


tions  in  said  deed  stated  and  performed 
by  the  said  respondent;  and  this  re- 
spondent denies  each  and  every  allega- 
tion of  title  in  the  petition  on  the  part 
of  the  plaintiffs;  and  since  the  date  of 
said  deed  this  respondent  has  been  in 
the  full,  open,  and  notorious  possession 
of  said  premises  against  all  persons  ex- 
cept the  said  children  of  Thomas  J. 
Richardson. 

For  2l  fourth  defense,  this  respondent 
says:  That  on  the  17th  day  oi  July,  A.  D. 
iS)!?,  he.  the  said  George  S.  Richardson, 
made  a  settlement  and  division  of  his 
landed  estate  to  and  among  all  his 
children.  First,  he  settled  the  tract  of 
land  described  in  the  petition  upon  his 
two  children,  William  P.  Richardson 
and  Thomas  J.  Richardson,  in  the  man- 
ner and  terms  set  forth  in  the  preceding 
part  of  this  answer,  they  being  the  only 
sons  of  his  at  that  time.  And  he  set- 
tled a  certain  tract  of  land  which  he 
had  purchased  of  James  and  Elizabeth 
Laurence,  on  the  lyth  day  of  February, 
A.  D.  i8^<y,  containing  about  iJWf  hundred 
and  sixteen  {ri6)  acres,  and  situate  in 
the  said  county  of  Pickaway,  upon  his 
Jour  daughters,  Alarion  R,  Perry,  Jane 
R.  Fields,  Ann  Eliza  Richardson,  and 
Margaret  Richardson,  being  the  only 
daughters  which  he  then  had,  as  wit- 
nessed by  a  certain  instrument  of  that 
date  between  the  said  George  S.  Rich- 
ardson and  William  P.  Richardson,  re- 
corded  in   book   No.  j2,   page  7J0,  of 


the    record  of   deeds    in    said    county. 

That  on   the  day  of  ,  A.  D. 

1S67,  the  said  William  P.  Richardson 
conveyed  the  said  land  to  the  said  four 
daughters,  as  he  was  required  to  do  by 
the  terms  of  the  said  instrument.  And 
the  said  respondent  says  and  avers 
that  the  division  and  conveyance  of  the 
lands  aforesaid  by  George  S.  Richardson, 
made  on  that  day,  was  intended  by  him 
to  be  a  settlement  upon  each  of  his  said 
children  of  said  lands  and  an  advance- 
ment to  them  of  so  much  of  his  said 
estate. 

The  said  William  P.  Richardson  prays 
the  court  that  the  said  conveyances  so 
made  may  be  established  and  affirmed 
as    the   said    George  S.   Richardson   in- 
tended; or  if   the  said  conveyance   to 
this  respondent  for  any  cause  should 
be  set  aside,  he  prays  that  all  the  lands 
the  said  George  S.  Richardson  owned  on 
the  lyth  of  July,  iZ^S,  may  be  divided 
among  the  heirs  of  the  said   George  S. 
Richardson  according  to  law  and  equity. 
Henry  F.  Page, 
H.  N.  Hedges,  Sen., 
Attorneys  for  Respondent." 

1.  It  was  held  in  this  case  that  the 
plaintiffs  would  have  to  establish  their 
legal  title  by  action  at  law. 

See,    generally,    supra,    note    i,    p. 

454- 

2.  The  matter  supplied  and  to  be 
supplied  within  []  will  not  be  found 
in  the  reported  case. 
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lection  and  belief,  she  never  saw  it;  and  that  he  did  not  intend  said 
conveyance  as  a  provision  for,  or  a  gift  to  her  adversely  to  himself, 
but  that  it  was  made  to  her  instead  of  himself  upon  a  suggestion  that 
it  would  save  expense.  That  his  wife  had  no  property  at  the  time 
of  her  marriage,  and  never  earned  nor  inherited  nor  became  possessed 
of  any  except  that  which  she  received  from  him;  that  she  never 
assumed  or  claimed  any  management  or  control  of  said  land,  and 
that  since  her  death  on  the  12th  oi  April,  i861,  he,  as  he  had  previ- 
ously, had;  planting  an  apple  orchard  thereon  in  i862,  erecting  an  L 
in  1 870,  a  barn  in  i87<?,  and  making  other  improvements  and  paying 
the  taxes, which  have  always  been  assessed  to  him  up  to  the  present 
time.  That  the  plaintiffs,  who  are  his  daughters,  and  who  are  both 
married,  became  of  age  respectively  in  i874  and  iS76,  and  since 
their  majority  have  been  treated  by  him  in  the  same  manner  and 
with  the  same  affection  as  when  they  were  under  age,  returning  to 
his  house  whenever  they  pleased,  staying  months  at  a  time,  and 
always  receiving  from  him  all  they  asked  for. 

That  the  first  intimation  which  he  ever  had  from  them  or  from  any 
one  that  they  claimed  the  described  land  was  during  the  spring  of 
i889. 

[JVoa/i  B.  Allenwood.'Y 
Form  No.  14763.' 
(Precedent  in  HoUoway  v.  Holloway,  97  Mo.  636.) 

\{^Title  of  court  and  cause  as  in  Form  No.  dSJfi.y^ 

Now  comes  JoJm  M.  Hollo^vay,  and  for  his  separate  answer  to  the- 
petition  of  plaintiffs,  denies  each  and  every  allegation  contained 
therein  save  what  is  hereinafter  expressly  admitted,  wherefor  he  asks 
judgment. 

And  for  a  second  and  further  defense  to  this  action,  this  defendant 
states  that  he  is  in  the  actual  and  exclusive  possession  of  the  whole 
of  said  real  estate,  and  was  at  and  has  been  ever  since  the  institution 
of  this  case;  that  so  far  as  the  said  plaintiff,  S.  A.  G.  Holloiuay,  is 
concerned,  she  has  no  possession  of  right,  title,  interest  or  estate  in 
said  land;  that  at  the  time  of  the  alleged  conveyance  to  S.  A.  G. 
Holloway,  her  co-plaintiff  herein  was  indebted  to  various  persons,  in 
the  aggregate  in  excess  of  ten  thousand  dollars,  being  as  much  as  or 
in  excess  of  the  value  of  said  George  IV.  Holloway  s  property,  real 
and  personal,  and  for  that  reason  and  consideration  and  no  other 
than  the  return  to  this  defendant  of  his  note  by  said  George  IF.  Hol- 
loivay,  and  for  no  consideration  whatever  from  the  said  S.  A.  G.  Hollo- 
way, said  conveyance  was  made  in  her  name  and  delivered  to  the  said 
George  [V.  Holloway,  but  not  to  her,  to  hinder,  delay,  defraud  and 
deceive  his  creditors,  by  thus  covering  up  his  property;  that  one 
J.  H.  Arnold,  one  of  such  creditors,  obtained  judgment  against  said 

George  W.  Holloway  and  defendant  for  the  sum  of dollars,  at 

Kansas  City,  in  the  circuit  court  of  Jackson  county,  state  of  Missouri, 
atthey^/r//termof  said  court,  in  i8<?5;  that  afterwards,  at  the  instance 

1.  The  matter  supplied  within  []  will  8.  The  matter  to  be  supplied  within 
not  be   found  in   the  reported  case.         [  ]  will    not  be  found   in  the  reported 

2.  See,  generally,  supra,  note  i,  p.  454.     case. 
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of  said  Arnold^  an  execution  was  duly  issued  on  said  judgment  to  the 
sheriff  of  Cass  county,  Alissouri,  and  at  the  last  November  term  of  the 
circuit  court  of  said  county  of  Cass,  state  of  Alissouri,  all  the  right, 
title,  interest  and  estate  of  the  said  George  W.  Hollo7vay  in  the  real 
estate  in  controversy  was  duly  sold  and  conveyed  by  said  sheriff  to 
one  /ames  M.  Holloivay,  who  is  not  a  party  to  this  action;  and  the 
said  James  M.  Holloway  and  this  defendant  are  the  sole  owners  of 
said  real  estate,  and  neither  of  plaintiffs  have  now  any  right  or  estate 
therein. 

\(^Signature  of  attorney  as  in  Form  No.  68Jf.6.')Y 

Form  No.  14764. 

(Precedent  in  Seymour  v.  Ricketts,  21  Neb.  242.)* 

[(Commencing  as  in  Form  No.  lJi.761,  and  continuing  do7tm  to  *.)]^ 

For  first  defense,  that  he  admits  the  death  oi  John  W.  Seymour,  his 
will,  his  title  in  fee  at  the  time  of  his  death,  the  sale  of  Dec.  28,  188O, 
of  the  property  in  controversy,  the  confirmation  and  deed  of  C/ias. 
W.  Seymour,  as  alleged  in  the  petition;  he  denies  each  and  every 
other  allegation,  and  claims  to  be  sole  owner  in  fee. 

Second  and  third  defenses,  that  defendant  is  seised  in  fee  of  said 
premises  by  virtue  of  certain  tax  deeds  to  Chas.  L.  Flint,  and  to  E. 
Howard,  and  by  mesne  conveyance  from  said  Flint  and  HoT^uard;  and 
under  virtue  of  said  title  defendant  has  been  in  possession  of  said 
premises  since  Dec.  18,  i?>80,  and  has  paid  the  taxes  thereon. 

Fourth  defense,  that  Charles  IV.  Seymour  wsiS  duly  appointed  admin- 
istrator and  executor  under  the  will  ol  John  IF.  Seymour,  by  the  J>ro- 
bate  court  oi  Otoe  co\xViX.y,  Nebraska;  that  he  duly  qualified;  that  by 
the  terms  of  the  will  large  legacies  were  directed  to  be  paid  out  of 
the  estate;  that  the  estate  was  subject  to  large  indebtedness  which 
had  been  proved  up  and  allowed  by  the  probate  court  of  said  Otoe 
county;  that  the  personal  estate  was  inadequate  to  pay  the  same; 
that  on  AI ay  3d,  iS75,  said  executor  filed  his  petition  in  Otoe  county 
district  court  praying  assignment  of  dower,  license  to  sell  these  lands 
with  other  lands;  that  these  plaintiffs  were  duly  notified  and  filed 
their  voluntary  appearance  and  assented  to  the  Sale  in  accordance  to 
the  prayer  of  petition;  and  said  court  only  licensed  said  Chas.  IV.  to 
sell  said  lands;  that  said  cause  was  continued  from  time  to  time  until 
June  8th,  i878,  when  all  the  lands  were  sold  (except  4O  acres)  to  the 
widow,  Sarah  J.  Seymour,  or  some  of  the  plaintiffs,  and  defendant  is 
not  advised  whether  any  money  was  paid  for  such  of  said  property  as 
was  sold  to  the  widow  or  not,  but  alleges  that  no  money  was  paid. 

That  December  9th,  1S8O,  the  district  court  renewed  and  enlarged 
the  former  license  arid  thereunder  the  said  administrator  did,  on 
Dec.  28th,  1S8O,  at  the  west  front  door  of  the  U.  S.  building  in  Lincoln, 
sell  said  lands  to  A.  C.  Ricketts  for  ^980,  and  on  the  same  day  6".  B. 
Pound,  judge  of  said  Otoe  county  district  court,  duly  confirmed  said 

1.  The  matter  to  be  supplied  within  plaintiff  failed  to  show  title  in  the  land 
[  ]  will  not  be  found   in  the  reported     and  the  action  was  dismissed. 

case.  See,    generally,    supra,    note    i,    p. 

2.  It  was  held  in   this  case  that  the     454. 
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sale,  and  a  deed  was  duly  executed  to  said  Ricketts;  that  prior  to 
said  sale,  Shambaugh  cSr"  Richardson  held  judgment  against  the  estate 
ofy.  IV.  Seymour  oi  about  ^1,000,  and  had  caused  execution  to  be 
levied  on  the  Seymour  house  property,  and  that  all  the  proceeds  of  said 
sale  were  used  in  paying  said  judgment  and  saving  said  Seymour  house 
property. 

That  defendant  has  occupied  said  lands  and  improved  them  to  the 
value  of  about  %5,000  and  paid  all  taxes  thereon,  and  that  the  plain- 
tiffs were  fully  advised  of  all  C.  W.  Seymour  s  proceedings  as  before 
mentioned. 

Fifth  defense,  that  m  January,  iB80,  said  C  IV.  Seymour  was,  the 
duly  constituted  agent  of  the  several  heirs,  including  plaintiff,  and  in 
behalf  of  all  said  heirs  he  entered  into  an  agreement  with  defendant 
to  sell  him  said  lands,  subject  only  to  tax  liens,  and  advised  defend- 
ant to  purchase  the  outstanding  tax  title,  under  which  advice  he  did 
purchase  the  same,  and  by  reason  of  the  premises  plaintiffs  are  now 
estopped  to  claim  any  interest  therein. 

That  the  administrator's  prior  sale  to  Sarah  J.  Seymour  was  void, 
and  that  she  refused  to  pay  the  purchase  money  bid  therefor  and  the 
administrator  refused  to  make  her  a  deed. 

That  this  suit  is  being  conducted  by  the  plaintiff's  attorneys  under 
a  champertous  agreement  for  fees,  and  defendant  prays  that  the 
action  be  dismissed. 

\(^Signature  of  attorney  and  verification  as  in  Fortn  No.  1895^)^ 

Form  No.  14765.' 
(Precedent  in  Ogle  v.  Adams,  12  W.  Va.  219.) 

\(^Title  of  cause  as  in  Form  No.  1£133.)]^ 

The  Answer  of  JVashington  Adams,  the  defendant,  to  the  Bill  of 
Complaint  of  Maria  Ogle,  complainant. 

This  defendant  now,  and  at  all  times  hereafter,  reserving  unto 
himself  all  benefits  and  advantage  of  exception,  which  can  or  may 
be  had  or  taken  to  the  many  errors,  uncertainties  and  other 
imperfections  in  said  complainant's  said  bill  of  complaint  contained, 
for  answer  thereto,  or  unto  so  much  and  such  parts  thereof  as  this 
defendant  is  advised  is  or  are  material  or  necessary  for  him  to  make 
answer  unto,  answering  says  it  is  true,  as  this  defendant  is  informed 
and  believes,  as  alleged  in  said  bill,  that  said  complainant  is  a 
daughter  oi  Philip  Coe,  deceased,  and  that  she  intermarried  with  one 
Joseph  Ogle,  on  the day  of ,  a.  d.  18 — . 

This  defendant  says  further,  he  cannot  admit  or  deny  whether  the 
sa\d  Joseph  Ogle  wilfully  abandoned  the  said  complainant;  neither 
can  he  admit  or  deny  for  how  long  he  has  been  absent  from  said 
complainant,  but  insists  that  complainant  shall  make  strict  proof  of 
these  allegations.  This  defendant,  however,  denies  that  the  said 
Joseph  Ogle  is  dead,  but  charges,  according  to  the  best  of  his  knowl- 
edge and  belief,  that  he  is  still  living,  and  has  been  heard  from 
within  seven  years  from  the  time  of  the  institution  of  this  suit. 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
[  ]  will  not  be  found  in  the  reported  case.     454. 
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This  defendant  further  admits  that  Philip  Coe,  deceased,  by  his 
last  will  and  testament  in  writing,  after  making  provision  for  his 
widow,  Elizabeth,  and  devising  a  certain  boundary  of  his  farm 
described  in  his  said  will  to  his  son,  Benjamin  Coe,  then  devised  the 
residue  of  his  farm  to  be  divided  amongst  the  rest  of  his  children, 
to-wit:  Delila  Cecil,  Abigail  Martin,  Elizabeth  Moore,  Maria  Ogle  and 
Thomas  Coe,  according  to  quantity  and  quality,  to  be  laid  off  to  them 
according  to  the  provisions  and  directions  contained  in  the  said  last 
will  and  testament  of  the  said  Philip  Coe. 

This  defendant  further  admits  that  all  the  said  children  and  devi- 
sees of  said  Philip  Coe,  deceased,  including  the  complainant,  have 
sold  their  several  interests  as  devised  to  them  in  said  will,  and  this 
defendant  is  now  the  sole  owner  thereof  and  in  possession  of  the 
same.  And  he  denies  that  the  said  complainant  is  entitled  to  any 
part  of  the  said  farm,  but  avers  that  on  the  8th  day  of  December, 
iS5o,  the  said  complainant,  together  with  her  said  husband  and 
other  parties  interested,  made  and  executed  a  deed  to  one  Benjamin 
Coe,  with  covenant  of  general  warranty,  to  the  amount  of  %1,050.00; 

that  subsequently,  to-wit:  on  the  day  of  ,  a.  d.  i8 — , 

the  said  Benjamin  Coe  conveyed  all  his  interest  in  the  land,  mentioned 
in  the  bill  and  proceedings  in  this  cause,  to  said  defendant  by  deed 
of  the  last  mentioned  date,  from  which  time  to  the  present  the  said 
defendant  has  had  entire  control  and  full  possession  of  the  said 
property.  This  defendant  denies  that  the  complainant,  ever  since 
the  death  of  the  said  Philip  Coe,  has  been  and  now  is  seised  in  fee  of 
and  in  the  said  farm,  land,  messuages  and  tenements,  one  equal 
undivided  jifth  part  or  share  as  joint  tenant,  but  avers  that  he  is 
seised  in  fee  of  the  whole  of  said  lands.  This  defendant  denies  that 
he  has  realized  large  sums  of  money  from  large  quantities  of  fruit 
and  grain  raised  on  said  premises,  and  pastured  stock,  cattle,  hogs, 
sheep,  horses  and  the  like,  from  which  he  has  realized  large  sums  of 
money,  to-wit:  %10,000.00,  and  that  he  ought  to  account  with  the 
complainant  and  pay  her  at  least  %2,000.00,  rents  and  profits  realized 
from  the  purchase  of  said  land,  but  avers  the  fact  to  be,  that  for  the 
last  seven  years  he  has  not  realized  from  the  same  more  than 
%2,000.00  altogether.  And  having  fully  answered,  he  prays  to  be 
dismissed  with  his  reasonable  costs  by  him  about  this  behalf  expended 

[  Washington  Adams,  Defendant. 
.  Oliver  Ellsworth,  p.  d.]^ 

(2)  With  Disclaimer. 
Form  No.  14766. 

(Precedent  in  Pierce  v.  Rollins,  83  Me.  173.)' 
[(  Title  of  court  and  cause  as  in  Form  No.  lJfJf.8.^ 
The  answer  of  Harriet  L.  Rollins,  who  says, 
ist.]3  She  denies  that  the  plaintiffs  are  each  seised  in  fee  of  one 

1.  The  matter  supplied  within  [  ]  See,  generally,  supra^  note  i,  p. 
will  not  be  found  in  the  reported  case.  454. 

2.  It  was  held  in  this  case  that  the  3.  The  matter  supplied  and  to  be  sup- 
plaintiffs  would  have  to  establish  their  plied  within  []  will  not  be  found  in  the 
legal  title  by  action  at  law.  reported  case. 
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undivided  M//-</ part  of  the  real  estate  described  in  the  plaintiff's  bill, 
but  on  the  contrary  says  that  the  whole  of  said  premises  belong  to 
«aid  Noah  B.  Allenwood,  her  co-defendant. 

[2d.]  She  disclaims  any  right,  title  or  interest  in  said  premises  as 
against  said  Noah  B.  Allenwood. 

[Harriet  L.  Rollins ^^ 

f.  Setting  Up  Antenuptial  Agreement  in  Estoppel  of  Plaintiff's  Claim. 

Form  No,  14767. 

(Precedent  in  Craig  v.  Craig,  go  Ind.  216.)^ 

\{  Title  of  court  and  cause  as  in  Form  No.  1323?) 

The  defendants  for  answer  to  the  plaintiffs'  complaint,  say  and 
admit  that  the  plaintiff]  "^  Julia  A.  Craig  is  the  widow  oi  Moses  Craig, 
late  of  Marion  county,  and  that  the  said  Moses  Craig  was  the  father 
of  defendants,  except  Nancy  Clark  and  Moses  Hamilton,  who  are  the 
grand-children  of  said  Moses  Craig,  and  that  their  father,  Moses 
Craig,  died  seised  of  the  property,  both  real  and  personal,  acquired 
by  him  during  the  lifetime  of  their  mother  and  before  his  marriage 
■with  the  plaintiff  Julia  A.  Craig,  who  was  the  widow  of  William 
Thomas,  she,  the  plaintiff,  having  children  by  her  former  husband 
and  property,  which  she  had  acquired  by  and  during  the  lifetime  of 
the  said  Thomas,  and  in  view  of  the  said  marriage  of  Moses  Craig 
with  the  plaintiff,  they  made  the  antenuptial  contract  which  is  herein 
set  forth  in  the  words  and  figures  following,  to  wit:  (^Here  was  set 
out  a  copy  of  the  agreement^.* 

Which  contract  and  agreement  was  kept  and  in  all  things  faithfully 
carried  out  and  fulfilled  by  said  Moses  Craig  during  his  lifetime,  and 
up  to  the  date  of  his  death  the  same  was  in  full  force  and  effect;  and 
that  the  plaintiff,  Julia  A.  Craig,  in  good  faith  kept  and  fulfilled 
and  carried  out  the  same  up  to  the  death  of  said  Moses,  and  after  his 
death  she  caused  the  same  to  be  recorded  in  miscellaneous  record 
No.  Jf.,  on  pages  119,  120  and  121,  in  the  recorder's  office  of  Marion 
county,  Indiana;  that  said  contract  is  and  was  of  great  benefit  to 
the  sdUd  Julia  and  the  same  made  generous  and  ample  provision  for 
her  support  and  maintenance,  during  her  natural  life. 

Wherefore  defendants  alleged  that  she,  plaintiff,  is  precluded  and 
estopped  from  demanding  partition  as  in  her  petition  alleged  and 
demanded. 

Wherefore  [defendants  demand  judgment  for  costs. 

(^Signature  of  attorney  as  in  Form  No.  lJf757.)\^ 

1.  The  matter  supplied  within  [  J  will  4.  The  agpreement  referred  to  in  the 
not  be  found  in  the  reported  case.  text  was  as  follows: 

2.  This  was  the  second  paragraph  of  "  This  agreement  made  and  entered 
the  answer  in  case  and  held  good  upon  into  by  Moses  Craig,  of  Marion  county, 
demurrer.  in  the  state  of  Indiana,  of  the  first  part, 

See,    generally,    supra,    note  i,    p.     a.nAfulia  Thomas,  of  the  same  county 

454.  and  state,  of  the  j^f^«</part,  witnesseth: 

3.  The  matter  supplied  and  to  be  ThsLtsaild  Moses  Craig  a.nAfulia  Thomas 
supplied  within  [  ]  will  not  be  found  being  both  of  lawful  age  and  unmar- 
in  the  reported  case.  ried,  and  being  about  to  be  joined  in 
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g.  Setting  Up  Parol  Partition. 

Form  No.  14768.' 

(  Title  of  court  and  cause  as  tfi  Form  No.  1323.^ 
Defendant  for  answer  to  plaintiffs'  complaint  alleges: 
I.  That  in  the  year  i89^  the  plaintiffs  and  defendant,  being  the 
owners  in  common  of  the  lands  in  said  complaint  mentioned  and 
described,  and  being  all  of  full  age  and  competent  to  contract,  entered 
into  a  contract  whereby  they  agreed  to  choose  each  a  disinterested 
person  to  make  partition  of  said  lands  between  them,  and  in  pursuance 
-of  said  contract  the  said  John  Doe  chose  Francis  Fern,  the  said  Julia 
Doe  chose  Nathan  Hale  and  this  defendant  chose  Williatn  IVest,  who 
were  all  disinterested  parties,  to  make  said  partition ;  that  thereupon 
the  aforesaid  parties  so  chosen  made  partition  of  said  lands  between 
the  said  John  Doe,  Julia  Doe  and  this  defendant,  and  assigned  and 
set  off  to  the  said  John  Doe  the  following  portion  of  said  lands,  to 
wit:  (describing  the  portion  set  off  to  John  Doe^,  and  assigned  and  set 


marriage,  do  contract,  that  is  to  say, 
during  the  continuance  of  such  mar- 
riage, said  Moses  Crai^r  hereby  agrees, 
binds  and  obligates  himself  to  furnish 
'  and  provide  for  sa.\d  Julia  a  suitable 
and  comfortable  home  with  him  with 
all  necessary  and  proper  provisions, 
•clothing,  etc.,  suitable  to  her  condition 
as  his  wife,  and  in  case  she  should  sur- 
vive him  (such  marriage  existing  and 
being  in  full  force  at  his  death),  then, 
and  in  that  case,  said  Moses  hereby 
agrees  that  the  following  described 
tract  of  land,  {Here  follows  description 
of  eighty  acres  of  land)  shall  be  set  apart 
for  the  use  and  benefit  of  saidfulia, 
who  shall  be  entitled  to  the  use  and 
occupancy  thereof,  and  to  the  rents, 
issues  and  profits  thereof  from  the  time 
of  the  death  of  said  Moses  for  and  dur- 
ing her  natural  life,  unless  she  shall 
again  marry,  in  which  case  the  right 
to  the  use  and  occupancy  of  such  tract 
of  land,  with  the  rents,  issues  and 
profits  thereof  shall  terminate  at  the 
date  of  such  marriage.  It  is  also  agreed 
by  said  Moses,  as  a  further  means  of 
support  to  saidfulia,  should  she  sur- 
vive him  as  aforesaid,  there  shall  be 
set  apart  (should  there  be  sufficient 
funds  remaining  of  the  personal  estate 
of  him,  said  Moses,  after  paying  his 
just  debts,  with  the  costs  and  expenses 
of  administering  his  estate  by  his 
executor  or  administrator)  the  sum  of 
%i,ooo  in  money,  which  shall  be  loaned 
out  and  kept  at  an  annual  interest,  to 
be  secured  by  proper  notes  and  mort- 
gage upon  real  estate,  during  the  natu- 
ral life  of  the  saidfulia,  should  she 
remain  unmarried,  or,  in  case  of  mar- 


riage, up  to  the  date  of  such  marriage, 
the  annual  interest  accruing  thereon, 
to  be  paid  over  to  saidfulia  for  her 
support  and  maintenance.  Saidfulia 
is  to  have  no  more  or  greater  share  of, 
or  interest  in,  the  estate  of  said  Moses 
than  as  herein  above  provided.  The 
real  estate  above  set  apart  and  the 
principal  of  said  %i,ooo  shall  revert  to 
and  be  equally  divided  amongst  said 
Moseses  heirs.  Said  Moses  further  agrees 
that  in  the  event  of  the  death  of  said 
fulia  before  him,  he  is  to  have  no  por- 
tion of  her  estate,  but  that  the  same 
shall  go  to  her  heirs.  Saidfulia  being 
the  mother  of  t/iree  children  by  her 
former  husband,  William  Thomas,  de- 
ceased, two  daughters,  aged,  respec- 
tively, 16  and  ij  years,  and  one  son 
aged  II  years,  it  is  hereby  agreed  that 
said  Moses  Cr^z^  is  under  no  obligation 
to  furnish  a  home  or  means  of  support 
or  education  for  either  of  said  children; 
that  at  as  early  a  date  as  practicable 
saidfulia  shall  put  her  said  son  to 
some  suitable  person  to  learn  a  trade 
or  the  art  and  business  of  farming, 
whereby  he  may  be  able  to  make  a 
suitable  support  for  himself.  To  all 
the  foregoing  the  parties  hereby  agree, 
and   in   witness  thereof,  have  hereunto 

set  their  hands  and  seals  this day 

oifuly,  A.  D.  1876. 

Moses  Craig.       (seal) 
fulia  Thomas,     (seal)" 

1.  This  is  substantially  the  answer  in 
Moore  v.  Kerr,  46  Ind.  46S,  in  which 
case  it  was  held  that  a  demurrer  to  the 
answer  should  have  been  overruled. 

See,  generally,  supra,  note  i,  p. 
454- 
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off  Vo  Julia  Doe  the  following  portion  of  said  land,  to  wit:  {describing 
the  portion  set  off  to  Julia  Doe\  and  assigned  and  set  off  to  this  defend- 
ant the  balance  of  said  land,  and  the  aforesaid  plaintiffs  and  this 
defendant  procured  the  county  surveyor  to  survey  and  establish  the 
lines  of  the  land  so  setoff  to  each;  that  in  pursuance  of  the  said 
contract  and  partition  so  made  under  it  as  aforesaid,  each  of  the 
above  named  parties,  plaintiffs  and  defendant,  entered  into  and  took 
possession  of  the  land  respectively  set  off  and  assigned  to  them,  and 
procured  the  same  to  be  transferred  to  them  respectively  upon 
the  tax  duplicate  of  the  county  of  Posey.,  and  duly  entered  for  taxa- 
tion, and  have  held  possession  solely  and  uninterruptedly  of  the  said 
real  estate  so  assigned  to  them  from  that  day  to  the  present  time. 

2.  Defendant  has  made  lasting  and  valuable  improvements  on  the 
land  so  assigned  to  him  and  has  expended  in  ditching  said  land  the 
sum  of  two  hundred  dollars,  and  has  built  fences  upon  said  land  to 
the  value  of  one  hundred  dollars,  and  has  otherwise  improved  the  same 
and  placed  it  in  a  high  state  of  cultivation. 

Wherefore  he  demands  judgment  that  the  said  partition  be  con- 
firmed, that  a  commissioner  be  appointed  to  execute  to  each  of  the 
parties  a  deed  for  the  land  set  off  to  him  as  aforesaid,  and  that 
the  title  of  this  defendant  be  quieted,  and  for  his  costs. 

{Signature  oj  attorney  as  in  Form  No.  H.757.) 

6.  Reference.^ 

a.  Appointment  of  Referee. 

(1)  In  General. 

(a)  Notice  of  Motion  for  Appointment.  ^ 

Form  No.  14769.* 

(  Title  of  court  and  cause  as  in  Form  No.  695 J^. ) 
Gentlemen: — 

Please  take  notice,  that  upon  the  affidavit  of  George  A.  Mott,  plain- 
tiff's attorney,  a  copy  of  which  is  herewith  served  upon  you  and  upon 
the  summons  and  amended  summons  and  pleadings  with  proof  of 

1.  References. —  For  forms  in  proceed-  court  must  ascertain  the  rights,  shares 
ings  relating  to  references,  generally,  and  interests  of  the  several  parties,  by 
consult  the  title  References.  reference  or  otherwise,  before  an  inter- 
Notice  by  Beferee.  —  Where  referee  is  locutory   judgment  is  rendered  in  the 

appointed  to  take  evidence  and  report  action.  Code  Civ.  Proc.,§  1545. 
facts  affecting  the  title  before  the  inter-  Where  the  rights  and  interests  of  the 
locutory  decree  is  granted,  he  must  several  parties  as  stated  in  the  corn- 
give  notice  to  the  parties  and  an  op-  plaint  are  not  denied  or  controverted,  if 
portunity  for  hearing.  Richardson  v.  any  of  the  defendants  are  infants,  or 
Loupe,  80  Cal.  490.  absentees,  or  unknown,  the  plainiifif,  on 

2.  For  the  formal  parts  of  a  notice  of  an  affidavit  of  the  fact  and  notice  to 
motion  in  a  particular  jurisdiction  see  such  of  the  parties  as  have  appeared, 
the  title  Motions,  vol.  12,  p.  938.  may  apply  at  a  special  term  for  an  or- 

3.  New  York. — Where  a  defendant  der  of  reference  to  take  proof  of  the 
has  made  default  in  appearing  or  plead-  plaintiff's  title  and  interest  in  the 
ing,  or  where  a  party  is  an  infant,  the  premises,  and  of  the  several   matters. 
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service  thereof  and  notice  of  pendency  of  action  and  amended  notice 
of  pendency  of  action,  and  proof  of  filing  the  same,  the  undersigned 
will  apply  to  this  Court  at  a  Special  Term  thereof,  to  be  held  at 
Chambers  thereof  at  the  Queens  County  Court  House,  Long  Island  City 
in  the  Borough  of  Queens  on  the  twenty-first  day  of  October,  i899,  at 
ten  o'clock  in  the/(9/-^noon  or  as  soon  thereafter  as  counsel  can  be 
heard  for  the  relief  demanded  in  the  complaint  and  amended  com- 
plaint and  for  a  reference  to  determine  the  rights,  shares  and  interest 
of  the  several  parties  to  this  action  and  to  ascertain  whether  the 
property  described  in  the  complaint  herein  or  any  part  thereof  is  so 
circumstanced  as  to  require  a  sale  and  for  such  other  and  further 
relief  as  may  be  just. 

(^Date,  signature  of  attorney  and  address  as  in  Form  No.  6954-) 

(b)  Affidavit.^ 

Form  No.  14770.* 

(  Title  of  court  and  cause  and  venue  as  in  Form  No.  8805. ) 

George  A.  Mott,  being  duly  sworn,  says,  that  he  is  the  attorney  for 
the  plaintiff  herein,  that  this  action  is  brought  for  a  partition  or  sale 
of  certain  real  property  situate  in  the  village  of  Rockville  Centre,  in 
the  town  of  Hempstead,  Nassau  (late  Queens)  County,  New  York, 
owned  by  plaintiff  and  certain  of  the  defendants  as  tenants  in  com- 
mon, and  in  which  the  wives  of  such  of  the  defendants  as  are  married 
have  an  inchoate  right  of  dower  in  the  share  or  interest  of  their 
respective  husbands  (said  wives  being  made  parties  defendant 
herein);  that  the  summons  and  complaint,  or  amended  summons  and 
complaint  herein,  or  summons  or  amended  summons  and  notice  of 
object  of  action  have  been  served  more  than  twenty  days  since  upon 
all  the  defendants  except  such  as  have  voluntarily  appeared  by  their 
respective  attorneys. 

That  the  defendant,  Cornelia  Robinson,  has  appeared  herein  by 
Thomas  /.  Ritch,  Esq.,  her  attorney.  That  the  defendants  Eliza  Ann 
fohnson,  individually,  and  Eliza  Ann  Johnson  z.nA  John  T.  Davison, 
as  administrators,  etc.,  of  William H.  Johnson,6.tcediS&d,  have  appeared 
herein  by  John  Lyon,  Esq.,  their  attorney. 

That  the  defendants,  Sherman  D.  Bayles  and  Stella  Bayles  (sued 
herein  as  Mistress  Sherman  D.  Bayles)  his  wife,  and  Lodema  Avery 
and  George  ^z^^rc  have  appeared  herein  by  y^c/i/^  S.  Griffith,  Esq.,  their 
attorney. 

set  forth  in  the  complaint,  to  ascertain  from  the  original  papers  in  the  case, 
and  report  the  rights  and  interests  of         1.  For  the  formal  parts  of  an  affidavit 

the  several  parties  in  the  premises,  and  in  a  particular  jurisdiction  see  the  title 

an  abstract  of  conveyance  by  which  the  Affidavits,  vol.  i,  p.  54S. 
same  are  held.     Such  referee  shall  in        2.  New    York.  —  Code   Civ.   Proc.,§ 

all    cases   be    selected    by   the   court.  1545;  Hun's  Ct.  Rules  (1896),  No.  66. 
Hun's    N.   Y.    Ct.    Rules    (1896),    No.         See  also  list  of  statutes  cited  supra, 

66.  note   i,  p.  39S,  and,  generally,  supra. 

See   also  list  of  statutes  cited  supra,  note  i,  p.  472. 
note  I,  p.  398.  The  form  given  in  the  text  is  copied 

The  form  given  in  the  text  is  copied  from  the  original  papers  in  the  case. 
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That  the  defendants,  Mistress  Henry  Shaw,  Eva  Southard  Hawkins 
(sued  as  Eva  Southard)  have  appeared  herein  by  Charles  B.  Partridge, 
Esq.,  their  attorney.  That  the  defendants  Nelson  Downs,  Mistress 
Nelson  Do7vns,  his  wife,  Grace  M.  Wyckoff  and  Louis  Wyckoff,  her 
husband,  have  interposed  an  answer  herein  by  Charles  B.  Partridge, 
their  attorney,  but  such  answer  does  not  controvert  any  material 
allegation  of  the  complaint. 

That  the  defendant,  Eliza  Ann  Johnson,  has  interposed  an  answer 
h&r&m  hy  John  Lyon,  Esq.,  her  attorney,  but  such  answer  does  not 
■controvert  any  material  allegation  of  the  complaint. 

That  the  proof  of  such  service  and  notices  of  appearance  and 
answers  are  hereto  annexed. 

That  none  of  the  other  defendants  have  appeared  or  put  in  an 
answer  or  demurrer  and  that  their  time  to  do  so  has  long  since 
expired.  That  there  are  no  infant  defendants.  That  the  notice  of 
the  pendency  of  this  action  was  duly  filed  in  the  Queens  County  Clerk's 
office  on  July  19th,  i898,  at  the  time  of  filing  the  complaint.  That 
an  amended  notice  of  the  pendency  of  action  was  duly  filed  in  said 
Queens  County  Clerk's  office  on  the  S8th  or  29th  day  of  September, 
iS98,  at  the  time  of  filing  the  amended  complaint. 

That  the  name  of  "  Mistress  Emanuel  B.  Southard,"  the  supposed 
wife  of  the  defendant,  Emanuel  B.  Southard,  has  been  stricken  out  as 
a  party  defendant  herein  by  an  order  of  this  Court  dated  October  7th, 
i899,  and  duly  filed  herein. 

That  the  land  mentioned  in  the  complaint  and  amended  complaint 
and  of  which  partition  is  sought  herein,  as  deponent  is  advised  and 
believes,  is  so  circumstanced  that  actual  partition  thereof  cannot  be 
made  without  great  prejudice  to  the  owners  thereof;  and  after  due 
regard  being  had  to  the  power  of  the  Court  to  decree  compensation 
for  equality  of  partition,  and  to  the  ability  of  the  parties  to  pay  rea- 
sonable compensation  to  produce  such  equality  owing  to  the  number 
of  the  owners  and  the  small  quantity  of  land  to  be  partitioned. 

Sworn  to  before  me  this  tenth  day  of  October,  iS99. 

George  A.  Mott. 
John  Johnston,  Com'r  of  Deeds. 
The  City  of  Neiu  York, 

Residing  in  the  Borough  of  Brooklyn. 

(r)  Order  Appointing  Referee.'^ 

Form  No.  1477  i.* 

{^Title  of  court  and  cause  as  in  Form  No.  6957.) 

On  reading  and  filing  due  proof  by  the  affidavit  oi  John  Johnston 
verified  October  27th,  \W8,  and  affidavits  of  George  A.  Mott,  plaintiff's 
attorney,  verified  March  20th,  iB99,  and  October  10th,  iS99,  that  the 

1.  For  the  formal  parts  of  an  order  in  See  also  list  of  statutes  cited  supra, 
a  particular  jurisdiction  see  the  title  note  i,  p.  398;  and,  generally,  supra. 
Orders,    an/e,    p.  356.  notei,  p.  472. 

2.  JVew  York.  —  Code  Civ.  Proc,  §  The  form  given  in  the  text  is  copied 
.1545;  Hun's   Ct.  Rules   (1896),  No.  66.  form  the  original  papers  in  the  case. 
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summons  and  complaint  or  amended  summons  and  complaint,  or 
notice  of  object  of  action  have  been  duly  served  within  this  state  on 
all  the  defendants  except  such  as  have  voluntarily  appeared  herein 
by  their  respective  attorneys,  and  excepting  Mistress  Emanuel  B. 
Southard,  who  was  originally  made  a  party  defendant  herein  but  was 
stricken  out  as  a  party  defendant  herein  by  an  order  of  this  court, 
duly  made  and  entered  herein,  dated  October  7th,  i899;  and  that  none 
of  the  defendants  are  infants,  that  the  time  to  answer  or  demur  as  to 
all  of  the  defendants  has  expired  and  that  none  of  the  defendants 
have  answered  or  demurred  except  the  deiendant  £/iza  Ann  yohnson, 
who  has  put  in  an  answer  \ij  John  Lyon,  Esq.,  her  attorney,  and  the 
defendants  Nelson  Doivns,  Mistress  Nelson  Dounis  his  wife,  Grace  M. 
Wyckoff  and  Louis  Wyckoff,  her  husband,  Henry  Shaw  and  Mistress 
Henry  Shaw  his  wife,  2i^d  Emanuel B.  Southard,  who  have  put  in  an 
answer  by  C.  B.  Partridge,  Esq., their  attorney,  but  which  answers  do 
not  controvert  any  material  allegation  of  the  complaint  (which 
answers  are  hereto  annexed)  and  that  a  notice  of  pendency  of  action 
was  duly  filed  herein  in  Queens  county  clerk's  office  on  July  19th,  i898, 
at  the  time  of  filing  the  complaint,  and  that  an  amended  notice  of 
pendency  of  action  was  duly  filed  in  said  Queens  county  clerk's  office 
on  the  28th  or  29th  day  of  September,  i898,  more  that  twenty  days 
since,  at  the  time  of  filing  the  amended  complaint,  and  on  reading 
and  filing  the  notices  of  appearance  of  the  defendants,  Hemy  Shaw 
and  Mistress  Henry  Shaw,  Eva  Southard Haiukins  (sued  as  Eva  South- 
ard), who  appeared  by  C.  B.  Partridge,  Esq.,  their  attorney,  the 
defendant  Cornelia  Robinson,  who  appeared  by  Thomas  J.  Ritch,  Esq., 
her  attorney,  the  defendants  Eliza  Ann  Johnson,  individually,  and 
Eliza  Ann  Johnson  and  John  T.  Davison,  as  administrators,  etc.,  of 
William  H.  Johnson,  deceased,  who  appear  by  John  Lyon,  Esq.,  their 
attorney,  the  defendants  Sherman  D.  Bayles  and  Stella  Bayles  (sued  as 
Mistress  Sherman  D.  Bayles')  and  Lodema  Avery  and  George  Avery, 
her  husband,  who  appear  he.rein  by  John  S.  Griffith,  Esq.,  their 
attorney. 

Now  on  motion  of  George  A.  Mott,  plaintiff's  attorney,  and  on  read- 
ing and  filing  admission  of  due  and  timely  service  of  notice  of  this 
motion  on  the  attorneys  for  all  the  defendants  who  have  appeared 
herein,  it  is 

Ordered,  that  it  be  referred  to  Robert  A.  Davison,  Esq.,  of , 

Counsellor  at  Law,  to  take  proof  of  the  title  and  the  interests  of  the 
several  parties  in  the  premises  mentioned  in  the  complaint  and  the 
amended  complaint  and  of  the  allegations  of  the  complaint  and 
the  amended  complaint  and  to  ascertain  and  report  what  share  or 
part  of  the  premises  belongs  to  each  of  the  parties  to  this  action,  so 
far  as  the  same  can  be  ascertained,  and  the  nature  and  extent 
of  their  respective  rights  and  interests  therein,  and  an  abstract  of 
the  conveyances  by  which  the  same  are  held,  and  to  inquire  and 
report  whether  the  property  or  any  part  thereof  is  so  circumstanced 
that  an  actual  partition  thereof  cannot  be  made  without  great  prejudice 
to  the  owners;  and  if  he  arrives  at  the  conclusion  that  a  sale  of  the 
whole  premises,  or  of  any  lot  or  separate  parcel  thereof  will  be  neces- 
sary, then  to  specify  the  same  in  his  report,  together  with  the  reasons 
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which  render  a  sale  necessary;  and  in  such  case  that  he  also  ascer- 
tain and  report  whether  any  creditor,  not  a  party  to  this  action,  has 
a  specific  lien  by  mortgage,  devise  or  otherwise  upon  the  undivided 
share  or  interest  of  any  of  the  parties  in  the  premises  and  also 
whether  the  undivided  share  or  interest  of  any  of  the  parties  in  the 
premises  is  subject  to  any  general  lien  or  incumbrance  by  judgment 
or  decree,  or  otherwise;  and  that  he  ascertain  and  report  the  amount 
due  to  any  party  to  the  action  who  has  either  a  general  or  specific 
lien  on  the  premises  to  be  sold,  or  any  part  thereof,  and  the  amount 
due  to  any  creditor  not  a  party,  who  has  a  general  lien  on  any  undi- 
vided share  or  interest  therein  by  judgment,  decree  or  otherwise,  and 
who  shall  appear  and  establish  his  claim  on  such  reference.  And  said 
referee,  if  requested  by  any  of  the  parties  who  appear  before  him  on 
such  reference,  shall  also  ascertain  and  report  all  incumbrances  on 
the  title,  and  the  amount  due  by  reason  of  any  incumbrance  which 
is  either  a  specific  or  general  lien  upon  all  the  shares  or  interests  of 
the  parties  in  the  premises  to  be  sold,  and  which  would  remain  an 
incumbrance  thereon  in  the  hands  of  the  purchaser. 
Enter  in  Queens  County. 

G.  J.  G.,  J.  S.  C. 

Form  No.  14772.' 

{Title  of  court  and  cause  as  in  Fortn  No.  12132.^ 

This  cause  coming  on  to  be  heard  this  tenth  day  oi  June,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine,  upon 
the  bill,  the  answers  in  person  of  the  adult  defendants  Richard  Doe 
and  Jane  Doe,  and  the  infant  defendant  Jtdia  Doe,  by  Nathan  Hale, 
her  guardian  ad  litem,  the  replications  thereto,  the  exhibits  filed  and 
the  evidence  of  witnesses,  was  argued  by  counsel. 

On  consideration  whereof  the  court  doth  adjudge,  order  and  decree 
that  it  be  referred  to  one  of  the  commissioners  of  this  court  to 
ascertain  and  report  to  the  court  — 

First.  Whether  the  real  property  in  the  bill  mentioned  can  be  con- 
veniently divided  in  kind  between  the  several  parties  entitled  to 
share  therein. 

Second.  If  the  same  cannot  be  conveniently  divided  in  kind, 
whether  any  party  will  take  the  entire  property  and  pay  therefor  to 
the  other  parties  such  sums  of  money  as  their  respective  interests 
therein  may  entitle  them  to. 

Third.  And  if  the  same  cannot  be  conveniently  divided  in  kind, 
and  if  no  party  will  take  the  entire  property  and  pay  the  others  for 
their  shares,  whether  the  interests  of  those  who  are  entitled  to  the 
said  property  or  its  proceeds  will  be  promoted  by  a  sale  of  the 
entire  property  or  by  the  allotment  of  a  part  and  the  sale  of  the 
residue. 

Which  several  inquiries  the  said  commissioner  shall  report  to  the 
court,  together  with  any  matter  specially  stated  deemed  pertinent  by 
himself  or  required  by  any  party  to  be  so  stated. 

1.   Virginia. — Code  (1887),  |  3320.         note  i,  p.  398;  and,  generally,  supra. 
See  also  list  of  statutes  cited  supra,     note  i,  p.  472. 
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Form  No.  i  47  73-' 

{^Title  of  court  and  cause  as  in  Form  No.  9765.) 

This  action  having  been  brought  on  for  hearing  upon  the  complaint 
of  the  plaintiff  therein,  and  it  satisfactorily  appearing  that  the  sum- 
mons and  complaint  herein  were  duly  personally  served  within  this 
state  on  all  the  defendants  on  the  teni/t  day  oi  June,  iS99,  and  due 
proof  of  said  service  having  been  made  and  filed;  that  none  of  the 
defendants  are  infants,  and  that  none  of  them  have  appeared  or 
demurred  or  put  in  any  answer  controverting  any  allegation  of  the 
complaint,  now  on  motion  oi  Jeremiah  Mason,  attorney  for  plaintiff, 
it  is  ordered  that  it  be  referred  \.o  Nathan  Hale,  Esq.,  an  attorney 
of  this  court,  to  take  proof  of  the  plaintiff's  title  and  interest  in  the 
premises  mentioned  in  the  complaint  herein,  and  of  the  several  mat- 
ters set  forth  in  said  complaint,  and  to  ascertain  and  report  what 
share  or  part  of  the  said  premises  belong  to  each  of  the  parties  to 
this  action  so  far  as  the  same  can  be  ascertained,  and  the  nature  and 
extent  of  their  respective  rights  and  interests  therein,  and  an  abstract 
of  the  conveyances  by  which  said  premises  are  held,  and  that  the 
said  referee  report  to  this  court  with  all  convenient  speed. 

By  the  court. 

John  Marshall^  Circuit  Judge. 

(2)  Of  New  Referee. 
(a)  Notice  of  Motion  for  Appointment^ 

Form  No.  14774.* 

(^Title  of  court  and  cause  as  in  Form  No.  6954.') 
■Gentlemen:  — 

Please  take  notice,  that  upon  the  affidavit  of  George  A.  Mott,  plain- 
tiff's attorney,  a  copy  of  which  is  herewith  served  upon  you  and  upon 
all  the  papers  and  proceedings  .herein,  the  undersigned  will  apply  to 
this  Court  at  a  Special  Term  thereof,  to  be  held  at  Chambers  thereof 
at  the  Queens  County  Court  House,  Long  Island  City  in  the  Borough  of 
Queens,  on  the  sixteenth  day  oi  December,  i899,  at  ten  o'clock  in  the 
forenoon,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order 
amending  the  order  of  reference  entered  herein,  bearing  date  October 

1.  Wisconsin.  —  Where  the  rights  and  veyance  by  which  the  same  are  held  if 

interests  of  the  several  parties  as  stated  necessary.      Cir.    Ct.    Rules,    No.    27, 

in  any  complaint  for  partition  are  not  §  i. 

denied  or  controverted,   if  any  of  the  See  also  list  of  statutes  cited  supra, 

defendants  are  infants,  or  absentees,  note  i,  p.  398;  and,  generally,  supra, 

or    unknown,   an   order   for  reference  note  i,  p.  472. 

shall  be  made  by  the  court  on  motion  2.  For  the  formal  pajrts  of  a  notice  of 

founded  on  affidavit,  stating  such  facts,  motion  in  a  particular  jurisdiction  see 

and   notice  to   such  of  the  parties  as  the  title  Motions,  vol.  12,  p.  938. 

have   appeared    to    take    proof   of    the  3.  New  York. — Code   Civ.    Proc,  § 

plaintiff's    title    and     interest     in    the  1545;  Hun's  Ct.  Rules  (1896),  No.  66. 

premises,  and   of  the   several   matters  See  also  list  of  statutes  cited  supra, 

set  forth  in  the  complaint,  to  ascertain  note  i,  p.  39S;  and,  generally,  supra, 

and  report  the  rights  and  interests  of  note  i,  p.  472. 

the   several    parties    in    the    premises  The  form  given  in  the  text  is  copied 

.and  to  return  an  abstract  of  the  con-  from  the  original  papers  in  the  case. 
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21^  i899,  by  naming  a  new  referee,  to  determine  the  rights,  shares 
and  interests  of  the  several  parties  to  this  action  and  to  ascertain 
whether  the  property  described  in  the  complaint  herein  or  any  part 
thereof  is  so  circumstanced  as  to  require  a  sale  and  for  such  other  and 
further  relief  as  may  be  just. 

{^Date^  signature^  office  address  of  attorney  and  address  as  in  Form 
No.  695Jf.) 

{b)  Affidavit.^ 

Form  No.  14775." 

(  Title  of  court  and  cause  and  venue  as  in  For?n  No.  8805.^ 

George  A.  Mott,  being  duly  sworn,  says,  that  he  is  the  attorney  for 
the  plaintiff  herein;  that  this  action  is  brought  for  a  partition  or  sale 
of  certain  real  property  situate  in  the  village  oi  Rockville  Centre^  town 
of  Hempstead^  Nassau  (late  Quee?is^  County,  New  York,  owned  by 
plaintiff  and  certain  of  the  defendants  as  tenants  in  common,  and  in 
which  the  wives  of  such  of  the  defendants  as  are  married  have  an 
inchoate  right  of  dower  in  the  share  or  interests  of  their  respective, 
husbands  (said  husbands  being  made  parties)  defendants  herein. 

That  after  due  notice  of  motion  an  order  of  reference  was  made 
herein,  bearing  date  October  21st.,  i899,  referring  it  to  Robert  A.  Davi- 
son to  determine  the  rights,  shares  and  interests  of  the  several  parties 
herein  and  to  ascertain  whether  the  property  described  in  the  com- 
plaint or  amended  complaint  herein  or  any  part  thereof  is  so  circum- 
stanced as  to  require  a  sale. 

That  since  such  order  no  proceedings  have  been  had  and  the 
referee  therein  named  has  died,  on  the  19th  of  November,  i899,  and 
the  appointment  of  a  new  referee  is  necessary  to  the  prosecution  of 
the  action  herein. 

This  affidavit  is  made  in  support  of  a  motion  to  amend  by  naming 
a  new  referee  therein  in  place  of  said  Robert  A.Davison. 

No  other  or  previous  application  for  such  an  order  has  been  made. 

{^Signature  and  jurat  as  in  Form  No.  lJf.770.^ 

(^)   Order  Appointing  New  Referee.'^ 
Form  No.  14776.* 

(^Title  of  court  and  cause  as  in  Form  No.  6957.) 

On  reading  and  filing  due  proof  by  the  affidavit  of  George  A.  Mott, 
plaintiff's  attorney,  verified  December  8th,  iS99,  of  the  death  of  Robert 
A.  Davison,  who  was  appointed  referee  herein  by  an  order  made  and 
entered  herein,  dated  October  21st,  iS99,  and  on  receiving  and  filing 

1.  For  the  formal  parts  of  an  affidavit  3.  For  the  formal  parts  of  an  order  in 
in  a  particular  jurisdiction  see  the  title  a  particular  jurisdiction  see  the  title 
Affidavits,  vol.  i,  p.  548.  Orders,    anie,   p.  356. 

2.  JVew  York.  —  Code  Civ.  Proc,  §  4.  New  York.  —  Code  Civ.  Proc,  § 
1545;   Hun's  Ct.  Rules  (1896),  No.  66.  1545;  Hun's  Ct.  Rules  (1896),  No.  66. 

See  also  list  of  statutes  cited  supra,  See  also  list  of  statutes  cited  supra, 
note  I,  p.  398;  and  generally,  supra,  note  i,  p.  39S;  and,  generally,  supra, 
note  I,  p.  472.  note  i,  p.  472. 

The  form  given  in  the  text  is  copied  The  form  given  in  the  text  is  copied 
from  the  original  papers  in  the  case.         from  the  original  papers  in  the  case. 
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admission  of  due  and  timely  service  of  notice  of  this  motion  on  the 
attorney  for  all  the  defendants  who  have  appeared  herein,  and  on  all 
other  papers  and  proceedings  herein, 

It  is  hereby  ordered,  that  George  W.  Davison,  Esq.,  be  appointed 
referee  with  all  the  powers  and  duties  designated  in  said  order  of 
reference  to  Robert  A.  Davi'so/i,  dated  October  21st,  iB99,  and  that  said 
order  of  reference,  dated  October  21st,  i899,  be  amended  by  striking 
out  the  name  of  Robert  A.  Davison,  and  inserting  therein  the  name 
of  George  W.  Davison  as  such  referee. 

Enter  G.  J.  G.,  J.  6".  C. 

Motion  granted  Dec.  16^  i899. 

J.  H.  Sutphin,  Clerk. 

b.  Notice  by  Referee  of  Hearing  as  to  Incumbrances. 
Form  No.  14777.' 
In  the  District  Court  of  the  State  of  Iowa  in  and  for  Harrison 
County. 

John  Doe,  plaintiff, 

Richard  Roe,  Julia  Doe  and  Jane  Doe,  [  4      y- 

defendants.  J 

To  Richard  Roe,  Julia  Doe  and  Jane  Doe,  defendants  above  named: 

The  undersigned  having  by  order  of  the  District  Court  of  said 
county  oi Harrison,  made  on  the  tenth  day  oi  June,  a.  d.  \899,  been 
duly  appointed  a  referee  to  report  the  nature  and  amount  of  incum- 
brances by  mortgages,  judgments  or  otherwise  upon  the  land  involved 
in  the  above  entitled  cause,  to  wit,  (describing  the land^. 

Therefore,  take  notice,  that  on  the  Jirst  day  oi  July,  i899,  I  will 
attend  at  my  office,  at  No.  90  State  street,  in  the  city  of  Logan,  in  said 
county  of  Harrison,  between  the  hours  of  ten  o'clock  in  the  forenoon 
and  t7voo'c\ock  in  the  afternoon  of  said  day  for  the  purpose  of  receiv- 
ing proofs  of  the  amount  of  such  incumbrances,  if  any,  when  and 
where  you  may  attend  if  you  see  cause. 

Dated  this  twenty-fifth  day  of  June,  1 2>99. 

Nathan  Hale,  Referee. 

c.  Report  of  Referee  or  Commissioner. 
(1)  Of  Interest  and  Title  of  Parties. 
Form  No.  14778.' 
(  Title  of  court  and  cause  as  in  Form  No.  695 J/..') 

1.  Iowa.  —  Before  making  any  order  cumbrances.    Iowa  Code  (1897),  §4248. 

of  sale  or  partition,  the  court  may  refer  See  also  Wis.  Cir.  Ct.  Rules,  No.  27, 

to  a  clerk  or  referee  to  report  the  nature  §  i;  and,  generally,  list  of  statutes  cited 

and  amount  of  incumbrances,  by  mort-  supra,  note  i,  p.  398. 

gage,  judgment  or  otherwise,  upon  any  2.  New    York.  —  Code  Civ.  Proc,   ^ 

portion  of  the  property.     Code  (1897),  §  I545;  Hun's  Ct.  Rules  (1896),  No.  66. 

4247.  See  also  list  of  statutes  cited  supra. 

The  referee  shall  give  the  parties  in-  note  i,  p.  398;  and.  generally,  supra, 

terested  at  least  five  days'  notice  of  the  note  i,  p.  472. 

time  when  and  place  where  he  will  re-  The  form  given  in  the  text  is  copied 

ceive  proof  of  the  amounts  of  such  in-  from  the  original  papers  in  the  case. 
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To  the  Supreme  Court  of  the  State  of  New  York: 

Pursuant  to  an  order  of  this  Court  entered  herein  December  16, 
i899,  referring  to  me  as  referee  to  carry  out  the  directions  of  the 
order  herein  of  October  21st,  i899,  to  determine  the  rights  and  inter- 
ests of  the  parties  herein  and  the  liens  and  encumbrances  upon  the 
premises  herein  sought  to  be  partitioned  and  the  title  thereto  and 
whether  a  sale  was  necessary,  report,  that  I  first  took  the  oath  pre- 
scribed by  law  which  is  hereunto  annexed,  and  having  heard  the  alle- 
gations and  evidence  of  the  parties, 

I  find  that  the  material  facts  alleged  in  the  complaint  are  true. 
The  following  is  an  abstract  of  the  conveyances  and  instruments  by 
which  the  premises  described  in  the  complaint  are  held. 

Benjamin  W.  Combs  and  wife         -r,        ^ '        •>.  '     ^   T.i     i  .      a- 
^  .  ■'  Kec.  Queens  County  Clerk  s  office, 

William  Henry  Johnson.  ^May^lj  o^f^ Conveyances,  page  W, 

Wm.  If enry  Johnson  died  April  1,  i898,  seised  of  premises  described 
in  complaint,  leaving  him  surviving  at  his  death  the  following  and  no 
others  and  leaving  no  will,  and  that  letters  of  administration  on  his 
estate  have  been  duly  issued  and  granted  to  £liza  Ann  Johnson  and 
John  T.  Davison,  who  duly  qualified  as  such: 

Eliza  Ann  Johnson,  his  widow,  who  will  be  67  vears  of  age  on  June 
1,  iqOO. 

No  children  nor  any  children  of  any  deceased  child. 

Lucinda  Pearsall,  a  sister. 

Emeline  Combs,  a  sister. 

Anthony  DeMott,  Daniel  De  Mott,  Mary  E.  Bower,  Alma  Stansbury, 
Susan  Van  de  Water,  Phebe  Ann  Bond  and  Amelia  Abrams,  children 
of  Amelia  Johnson,  who  was  married  to  Michael  De  Mott,  and  all 
nephews  and  nieces  of  Williarn  Henry  Johnson. 

Anthony  De  Mott  is  married  and  his  wife's  name  is  Catharine 
De  Mott. 

Daniel  De  Mott  is  married  and  his  wife's  name  is  Anna,  but  is  sued 
as  Catherine. 

Catherine  Doughty  and  Caroline  Watts,  nieces  of  Wm.  Henry  John- 
son, and  daughter  of  Isaac  Johnson,  who  was  a  brother  of  said  Wm. 
H.  Johnson. 

Lewis  Johnson,  a  nephew  of  William  Henry  Johnson  and  son  of 
Jeremiah  Johnson,  who  was  a  brother  of  said  William  Henry  Johnson. 
Lewis  Johnson  is  married  to  Annie  Johnson,  sued  as  Mistress  Lewis 
Johnson. 

Adeline  Combs  and  Amanda  Bro7ver,  nieces  of  said  Wm.  Henry 
Johnson  and  daughter  of  his  deceased  sister,  Eliza  Pettit. 

Julia  Raynor,  Henry  Shaw  and  Cornelia  Robinson,  nephews  and 
nieces  of  said  Johnson,  also  children  of  his  deceased  sister,  Maria 
Sha7o;  Phebe  A.  Bayles,  grand  niece  of  said  Johnson  and  grand 
daughter  of  said  Maria  Shaiu;  Lodema  Avery,  great  grand  niece,  and 
Sherman  D.  Bayles,  great  grand  nephew  of  said  Johnson  and  great 
granddaughter  of  Maria  Shaiv;  Nelson  Downs,  Grace  M.  Wyckoff, 
Emanuel  B.  Southard  a.nd  Eva  Southard,  grand  nephews  and  nieces  of 
said  Johnson  and  grandchildren  of  Maria  Shaw.     Henry  Shaw  is  mar- 
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ried  to  Frances  A.  Shaw,  sued  as  Mistress  Henry  Shaw,  Sherman  D. 
Bayles  is  married  to  Stella  Bayles,  described  herein  as  Mistress  Sher- 
man D.  Bayles,  and  Nelso?i  Downs  is  married  to  Hannah  J.  Downs,  sued 
herein  as  Mistress  Nelson  Downs. 

2.  The  ights  and  interests  of  the  parties  in  the  premises  are  as 
follows:  Eliza  Ann  Johnson  is  entitled  to  dower  in  the  whole  of  said 
premises.  Subject  to  her  dower  the  other  parties  are  entitled  to  the 
following: 

Lucinda  Pear  sail,  Emeline  Combs  and  Lewis  Johnson  are  each  enti- 
tled to  an  undivided  one  seventh  part  thereof. 

The  share  of  the  said  Lewis  Johnson  is  subject  to  the  inchoate  right 
of  dower  of  his  wife,  Annie  Johnson,  and  she  has  an  inchoate  right  of 
dower  in  the  whole  of  the  share  of  the  said  Lewis  Johnson. 

Mary  E.  Brower,  Alma  Stansbury,  Susan  Van  de  Water  and  Phebe 
Ann  Bond  and  Amelia  Abrams  are  each  entitled  to  an  undivided  one 
Jorty-ninth  part  thereof. 

Anthony  De  Mott  is  entitled  to  an  undivided  one  forty -ninth  part 
thereof,  subject  to  the  inchoate  dower  therein  of  his  wife,  Catherine 
De  Mott,  and  she  has  an  inchoate  right  of  dower  in  the  share  of  said 
Anthony  De  Mott.  Daniel  De  Mott  is  entitled  to  one  undivided  fourth 
part  thereof,  subject  to  the  right  of  dower  of  his  wife,  Anna  De  Mott, 
in  said  share,  and  she,  the  said  Anna  De  Mott,  has  an  inchoate  right 
of  dower  in  the  share  of  the  said  Daniel  De  Mott. 

Catherine  Daughty,  Caroline  Watts,  Adeline  Combs  and  Amanda  Bonder 
are  each  entitled  to  an  undivided  one  fourteenth  ■^'di.xX.  of  said  premises. 

The  defendants  Julia  Raynor,  Henry  Shaw  and  Cornelia  Robinson 
are  entitled  to  an  undivided  07ie  thirty-fifth  part  of  said  premises. 
The  share  of  the  said  Henry  Shaw  being  subject,  however,  to  the 
inchoate  right  of  dower  of  his  wife,  Frances  A.  Shaw,  in  his  share, 
and  she,  the  said  Frances  A.  Shaw  is  entitled  to  an  inchoate  right  of 
dower  in  the  share  of  the  said  Henry  Shaw. 

The  defendants  Nelson  Downs,  Grace  Wyckoff,  Emanuel  Southard 
and  Eva  SoutharddLve.  entitled  each  to  an  undivided  one  one  hundred  and 
fortieth  part  of  said  premises. 

That  the  share  of  the  said  Nelson  Downs  is  subject  to  the  inchoate 
right  of  dower  of  his  wife,  Hannah  J.  Downs,^  and  she  has  said  inchoate 
right  of  dower  in  the  share  of  the  said  Nelson  Dorvns. 

The  defendant,  Phebe  A.  Bayles  is  entitled  to  an  undivided  one 
seventieth  part  of  said  premises. 

The  defendant  Sherman  D.  Bayles  and  Lodema  Avery  are  each 
entitled  to  an  \ix\d\v'\ded  one  hundred  and  fortieth  ^SiVtoi  said  premises. 
The  share  of  the  said  Sherman  D.  Bayles  herein  is  subject  to  the 
inchoate  right  of  dower  of  his  wife  Stella  Bayles  therein  and  she  has 
said  inchoate  right  of  dower  in  the  share  of  the  said  Sherman  D.  Bayles. 

3.  That  pursuant  to  the  statute  in  such  case  made  and  provided,  I 
advertised  requiring  each  person  not  a  party  to  the  action  who  at  the 
said  date  of  the  order  had  a  lien  upon  any  undivided  share  or  interest 
in  the  property  sought  to  be  partitioned  herein,  to  present  them  to 
me  at  my  office.  No.  26  Court  Street,  Brooklyn,  N.  Y.,  and  that  no  such 
claims  were  presented.  Proof  of  publication  of  such  notice  is  hereto 
annexed, 
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4.  The  property  is  so  circumstanced  that  in  my  opinion  an  actual 
partition  thereof  cannot  be  had  without  great  detriment  to  the  inter- 
ests of  the  parties  hereto.  Some  of  the  shares  are  as  small  as  a  one 
hundred  and  fortieth  part,  and  the  minuteness  of  the  shares  makes 
actual  partition  impossible. 

Annexed  hereto  is  the  testimony  taken  herein. 

Dated  ya«^  i,  \^00. 

Geo.   IV.  Davison,  Referee, 

Form  No.  14779.' 

(  Title  of  court  and  cause  as  in  Form  No.  5937.^ 
To  the  Circuit  Court  for  Milwaukee  County: 

In  pursuance  of  an  order  of  this  court  entered  in  this  action  the 
tenth  day  oi  June.,  a.  d.  i899,  whereby  it  was  referred  to  me  (^Here 
state  the  substance  of  the  order  of  reference).,  I  respectfully  report, 

That  I  first  took  the  oath  prescribed  by  law  which  is  hereunto 
annexed,  and  having  been  attended  by  the  attorneys  of  the  several 
parties  who  appeared  in  the  action,  I  proceeded  to  a  hearing  of  the 
matters  so  referred. 

That  on  such  hearing  I  took  proof  as  to  the  material  allegations 
in  the  complaint,  and  find  that  such  allegations  are  true;  that  the 
proofs  so  taken  by  me  are  hereto  annexed,  marked  Exhibit  A. 

That  an  abstract  of  conveyances  by  which  the  premises  in  said 
complaint  described  are  held  is  attached  hereto  and  marked 
Exhibit^. 

That  the  respective  rights  and  interests  of  the  several  parties 
interested  in  said  premises  at  this  date  are  as  follows,  to  wit: 

The  plaintiff  Johft  Doe  and  the  defendant  Richard  Doe  are  each 
entitled  to  07ie  undivided /"^«r/^  part  thereof. 

The  defendant  y««^  Z><?^  is  entitled  to  one  undivided  sixth  part 
thereof. 

The  defendant  y«//a  Doe,  as  the  widow  of  William  Doe,  deceased, 
is  entitled  to  a  dower  right  in  one  undivided  third  part  thereof. 

The  defendant  Henry  Doe  is  entitled  to  one  undivided  third  part 
thereof,  subject  to  the  dower  right  of  the  sdiid  Julia  Doe. 

All  of  which  is  respectfully  submitted. 

Dated  this  twentieth  day  oi  June,  iS99. 

Nathan  Hale,  Referee. 

(2)  Of  Rental  Value  of  Property. 

Form  No.  14780.* 

(Precedent  in  Ogle  v.  Adams,  12  W.  Va.  227.) 

To  the  Circuit  Court  of  Marshall  County: 

Pursuant  to  a  decree  of  the  circuit  court  of  Marshall  county,  ren- 
dered on  the  9th  day  oi  January,  i87.4>  in  a  suit  in  chancery  depend- 

1.    W7jr^«««.— Stat.  (1898),  §  3108.  2.    West   Virginia.  —  Code  (iSSg),   c. 

See  also  list  of  statutes  cited  supra,     129,  p  i  et  seq. 
note  I,  p.  398;  and,   generally,  supra.         See  also  list  of  statutes  cited  supra^ 
note  I,  p.  472.  note  i,  p.  398. 
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ing  in  the  said  court  between  Maria  Ogle,  plaintiff,  against  Washington 
Adams,  defendant,  the  undersigned,  a  commissioner  of  said  court  to 
whom  was  referred  to  ascertain  and  report  the  annual  rental  value 
of  the  land  directed  in  Exhibit  "^, "  filed  in  said  cause,  for  each  and 
every  year  since  the  first  day  oi  January,  i86'^  up  to  t\\^  first  day  of 
January,  i874,  and  what  rents  and  profits  the  defendant,  Adams,  has 
derived  annually  for  said  period  of  time  from  the  said  land,  reports 
to  the  Court,  that  on  the  26th  day  oi  January,  i875,  he  issued  notice 
against  the  defendant,  Washington  Adams,  in  this  cause,  requiring 
him  to  attend  the  stating  of  said  matters  before  him  at  the  clerk's 
office  of  said  court  on  the  9th  day  oi  February,  i87^  which  was 
returned  to  your  commissioner  by  the  sheriff,  duly  executed  on  the 
29th  day  oi  January,  1875;  that  the  parties  to  the  suit  appeared,  and 
the  deposition  of  Wm.  Alexander  was  taken  on  the  part  of  the  plain- 
tiff; and  by  consent  the  further  taking  of  depositions  was  adjourned 
to  the  16th  day  oi  February,  i2>75,  at  said  clerk's  office,  at  which  time 
and  place  the  parties  again  met,  and  the  depositions  of  Wtn.  Gosney 
and  Elijah  Adams  were  taken  for  the  defendant,  by  consent,  and  the 
papers  submitted  to  your  commissioner  for  his  statement  and  report. 
Your  commissioner  finds  such  conflict  or  difference  in  the  evidence 
in  reference  to  the  quality  of  the  cleared  land,  as  well  as  the  annual 
rental  value  per  acre,  but  after  mature  consideration  finds  annual 
rent  of  %75.00  from  the  defendant  to  the  plaintiff  from  the  1st  day  of 
January,  i86^  to  the  1st  day  oi  January,  i875,  making  $825.00  for 
her  said  premises.  Your  commissioner  could  not  ascertain  what 
rents  and  profits  the  defendant,  Adams,  has  derived  annually  for  said 
periods  of  time  for  said  lands,  but  that  the  annual  rental  value  of  the 
lands  recovered  in  this  suit  is  %75.00,  as  above  states.  All  of  which 
is  respectfully  submitted. 

Given  under  my  hand,  as  commissioner  aforesaid,  this  18th  day  of 
February,  \2>75. 

J.  D.  Morris,  Com.,  etc. 

(3)  That  Partition  of  Premises  can  be  Made. 

Form  No.  i  4  7  8  i  .• 

(  Title  of  court  and  cause  as  in  Form  No.  6937. ) 
To  the  Circuit  Court  for  Milwaukee  County : 

In  pursuance  of  an  order  of  this  court  entered  in  this  action  the 
tenth  day  oi  June,  a.  d.  iW9,  whereby  it  was  referred  to  me  (^Here 
state  the  substance  of  the  order  of  reference'),  I  respectfully  report, 

That  I  first  took  the  oath  prescribed  by  law,  which  is  hereunto 
annexed,  and  having  been  attended  by  the  attorneys  of  the  several 

1.  Wisconsin.  —  The  order  for  parti-  prejudice  to  the  owners,  and  also  to  in- 
tion  shall  contain  a  clause  referring  it  quire  and  report  whether  the  interest 
to  a  proper  person  to  inquire  into  the  of  the  parties  will  be  promoted  by  plat- 
situation  of  the  premises,  and  to  report  ting  the  property  sought  to  be  parti- 
whether  the  premises  or  any  part  of  tioned  or  any  part  thereof.  Stat,  (1898), 
them  are  so  circumstanced  that  a  par-  §  31 10. 

tition  thereof  among  the  parties  inter-        See  also  list  of  statutes  cited  supra, 

ested   cannot   be  made  without   great  note  i,  p.  398. 
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parties  who  appeared  in  the  action,  I  proceeded  to  a  hearing  of  the 
matters  so  referred. 

That  on  such  hearing  I  took  proof  as  to  the  situation  and  circum- 
stances of  the  aforesaid  premises,  which  proofs  so  taken  by  me  are 
hereto  annexed,  marked  Exhibit  A. 

That  said  premises  are  so  circumstanced  that  in  my  opinion  a  par- 
tition thereof  can  be  made  without  material  injury  or  prejudice  to  the 
rights  and  interests  of  the  owners  thereof,  and  that  a  partition  would 
be  more  advantageous  to  said  owners  than  a  sale  thereof. 

That  in  my  opinion  said  premises  cannot  be  platted  and  that  the 
interests  of  the  owners  thereof  would  not  be  promoted  by  the  platting 
of  said  premises  or  any  part  thereof  for  the  following  reasons,  to  wit: 
(^Here  state  reasons). 

All  of  which  is  respectfully  submitted. 

Dated  this  twentieth  day  ol  June,  iS99. 

Nathan  Hale,  Referee. 

7.  Interlocutory  Decree,  Judgment  or  Order.i 
a.  Notice  of  Motion  for.** 

Form  No.  14782.=* 

(  Title  of  court  and  cause  as  in  Form  No.  695 Jf. ) 

Please  take  notice  that  upon  the  pleadings  and  the  order  of  refer- 
ence herein  made  the  16th  day  of  December  i899,  to  carry  out  the 
directions  of  the  order  of  October  21,  iS99,  and  the  report  of  George  W. 
Davison,  Esq.,  Referee,  dated  y"//;?^  1,  i()00,  this  action  will  be  brought 
on  for  a  hearing,  and  application  will  be  made  for  an  interlocutory 
judgment  for  the  relief  demanded  in  the  complaint  and  a  partition  or 
sale  of  the  premises  described  therein  at  a  Special  Term  of  this  Court 
to  be  held  at  the  Kings  County  Court  House,  in  the  Borough  of  Brook- 
lyn, on  the  25th  day  oi  June,  i<)00,  at  10.30  A.  m.  on  that  day  or  as 
soon  thereafter  as  counsel  can  be  heard  and  for  such  other  relief  as 
may  be  just. 

(^Date,  signature  of  attorney,  office  address  and  address  as  in  Form  No. 
695Jt?) 

1.  Interlocutory  Decree  or  Judgment. —  declared  by  the  court  and  proceedings 

Practice,  in  partition  proceedings,  of  en-  were    otherwise     regular.       Akers    v. 

tering  in  the  first  instance  an  interlocu-  Hobbs,  105  Mo.  127. 

tory  decree  or  judgment,  to  be  followed  For  statutory  requirements  as  to  en- 

by  a  final  decree  or  judgment  upon  the  try   of   interlocutory  decrees    or  judg- 

termination  of  proceedings  authorized  ments  see   list  of  statutes  cited  supra, 

by  the  interlocutory  decree,  prevails  in  note  i,  p.  398. 

chancery  regardless  of  the  statutory  re-  For  the  formal  parts  of  a  decree,  judg- 

quirements.      Mingay  v.    Lackey,    142  ment   or   order   in    a  particular  juris- 

N.    Y.   449;  Clark   v.    Brooks,  (C.   PI.  diction  see  the  titles  Judgments  and 

Gen.  T.)  2  Abb,  Pr.  N.  S.  (N.  Y.)  385.  Decrees,    vol.    10,    p.    645;    Orders, 

And  whether  a  partition  be  ordered  ante,  page  356. 

or  a  sale  be  decreed,  a  decree  interlocu-  2.  For  the  formal  parts  of  a  notice  of 

tory  in  its  character  must  first  be  en-  motion  in  a  particular  jurisdiction  see 

tered.     Lorenz  v.  Jacobs,  53  Cal.  24.  the  title  Motions,  vol.  12,  p.  938. 

But  failure  to  enter  an  interlocutory  3.  See,  generally,  supra,  note  i,  this 

judgment  will  not  render  the   proceed-  page. 

ings   void,   where  the  interests  of  the  The  form  given  in  the  text  is  copied 

parties  were  actually   ascertained  and  from  the  original  papers  in  the  case. 
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b.  Affidavit  of  Nonappearance  by  Defendant." 
Form  No.  14783.'^ 

{^Title  of  court  and  cause  as  in  Form  No.  5937.) 
Milwaukee  County,  ss. 

Jeremiah  Mason,  being  duly  sworn,  says  that  he  is  the  attorney  for 
the  plaintiff  herein;  that  this  action  is  brought  for  a  partition  or  sale 
of  certain  real  estate,  situated  in  the  city  of  Milwaukee,  in  the  county 
of  Milwaukee  and  state  of  Wisconsin,  owned  by  plaintiff  and  certain 
of  the  defendants  as  tenants  in  common;  that  all  the  defendants 
were  duly  served  personally  within  this  state  with  the  summons  and 
complaint  in  this  action  on  the  tenth  day  oi  June,  a.  d.  i8S9,  as 
appears  by  the  affidavit  of  Nathan  Hale,  annexed  hereto;  that  none 
of  the  defendants  herein  have  appeared  herein  or  put  in  an  answer 
or  demurrer,  and  that  their  time  to  do  so  has  long  since  expired; 
that  there  are  no  infant  defendants. 

{^Signature  and  jurat  as  in  Form  No.  877. ) 

e.  The  Decree,  Judgment  or  Order. 
(1)  In  General.^ 


1.  For  the  formal  parts  of  an  affidavit 
in  a  particular  jurisdiction  see  the  title 
Affidavits,  vol.  i,  p.  548. 

2.  Wisconsin.  — Stat.  (1898),  §  3108. 
See,  generally,  supra,  note    I,  p.  484. 

3.  Bequisites  of  Becree,  Judgment  or 
Order,  Generally.  —  For  the  formal  parts 
of  a  decree,  judgment  or  order  in  a 
particular  jurisdiction  consult  the  titles 
Judgments  and  Df.crees,  vol.  10,  p. 
645;  Orders,  ante,  p.  356. 

For  statutory  provisions  relating  to  the 
requisites  and  sufficiency  of  an  inter- 
locutory decree  or  judgment  see  list  of 
statutes  cited  supra,  note  1,  p.  398. 

Interests  of  Parties  —  Generally.  —  The 
rights  and  interests  of  all  parties  in  the 
premises  must  be  specified  in  the  decree 
or  order.  Grant  v.  Murphy,  116  Cal. 
427;  Emeric  v.  Alvarado,  64  Cal.  529; 
Lorenz  v.  Jacobs,  53  Cal.  24;  Street  v. 
Benner,  20  Fla.  700:  Stunz  v.  Stunz,  131 
111.  210;  Prichard  v.  Littlejohn,  128  111. 
123;  Grand  Tower  Min.,  etc.,  Co.  v. 
Gill,  III  111.  541;  Knapp  v.  Gass,  63 
111.  492;  Hickenbotham  v.  Blackledge, 
54  111.  316;  Kilgour  V.  Crawford,  51 
111.  249;  Tibbs  V.  Allen,  27  111.  119; 
Greenup  v.  Sewell,  iS  111.  53:  Shaw  v. 
Parker,  6  Blackf.  (Ind.)  345;  Lease  v. 
Carr,  5  Blackf.  (Ind.)  353. 

And  a  decree  directing  commissioners 
to  ascertain  the  interests  of  the  parties 
is  irregular.  Street  v.  Benner,  20  Fla. 
700. 


Where  the  decree  recites  that  plaintiff 
recover  one  third  of  the  land  and  the  re- 
mainder of  the  land  be  divided  among 
the  defendants,  and  ordering  that  it 
be  divided  equally  between  the  three, 
it  sufficiently  shows  that  each  is  de- 
creed a  third  interest.  Askey  v.  Will- 
iams, 74  Tex.  294. 

Remaindermen. — Where  some  of  the 
tenants  in  common  own  in  fee  and 
others  for  life,  and  the  deed  creating 
the  life  estate  provides  that  the  remain- 
der shall  vest  in  the  lawful  issue  of  the 
life  tenant  who  shall  be  living  when 
the  life  estate  terminates,  a  judgment 
rendered  before  the  termination  of  such 
life  estate  should  not  declare  the  in- 
terest of  remaindermen  then  in  exist- 
ence.    Regan  v.  McMahon,  41  Cal.  679. 

Incumbrances.  —Where  there  are  in- 
cumbrances upon  the  property,  the 
court  must  ascertain  the  amount  thereof 
and  apportion  them  according  to  the 
rights  of  the  parties,  and  this  duty  can- 
not be  entrusted  to  commissioners. 
Kingsbury  v.  Buckner,  70  111.  514. 

Decree  must  direct  commissioners  to 
make  division  in  accordance  therewith 
and  to  assign  and  deliver  to  each  party 
his  share.  Street  v.  Benner,  20  Fla. 
700;  Shaw  V.  Parker,  6  Blackf.  (Ind.) 
345;  Lease  v.  Carr,  5  Blackf.  (Ind.)  353. 

And  an  order  that  partition  be  made 
is  not  sufficient.  Greenup  v.  Sewell,  18 
111.  53. 
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Decree  must  embrace  all  lands  held  in 
common  by  the  tenants,  and  cannot  be 
piecemeal  as  to  any  one  tract.  Reia- 
hart  V.  Lugo,  86  Cal.  395. 

Owelty.  —  Where  some  of  the  parties 
receive  more  than  their  share  of  the 
estate,  the  court  may  order  that  pecu- 
niary compensation  be  made  to  those 
who  receive  less,  for  the  purpose  of 
equalizing  the  shares.  Brock  v.  Doyle, 
18  Fla.  172;  Ames  v.  Ames,  160  111.  599; 
Field  V.  Leiter,  117  111.  341. 

Where  one  tenant  has  made  improve- 
ments on  the  premises,  the  judgment 
should  direct  that  the  portion  upon 
which  the  improvements  were  made 
shall  be  assigned  to  the  tenant  making 
them,  and  in  case  partition  cannot  be 
made  that  he  be  allowed  a  reasonable 
remuneration  from  his  cotenants. 
Kurtz  V.  Hibner,  55  111.  514. 

An  interlocutory  order  "that  there 
be  set  off  to  the  said  several  parties 
such  portions  of  said  premises  as  will 
include  their  respective  improvements, 
provided  always  that  the  rights  or  in- 
terests of  neither  of  the  other  parties 
be  prejudiced  thereby,  and  that  there 
be  set  off  to  the  said  Henry  IV.  Seale 
his  share  or  interest  upon  the  south 
side  of  said  rancho  in  such  manner  as 
to  include  his  improvements,  provided 
that  the  same  can  be  done  without 
prejudice  to  the  rights  of  any  of  the 
others  in  interest,"  is  proper  where  the 
tenants  have  severally  made  valuable 
improvements  upon  the  premises. 
Seale  v.  Soto,  35  Cal.  102. 

Where  one  tenant  has  paid  taxes  and 
redeemed  the  land  from  tax  sales,  all 
tenants  must  contribute  alike,  and  a 
decree  that  complainant's  interest  be 
set  off  free  from  all  liens  and  incum- 
brances is  too  broad.  Illinois  Land, 
etc.,  Co.  V.  Bonner,  75  111.  315. 

"  Trustee."  —  A  decree  is  not  errone- 
ous because  it  uses  the  word  "trustee" 
instead  of  "  referee,"  as  required  by  the 
statute.  Blackwell  v.  McLean,  9  Wash. 
301. 

Precedents.  —  In  Burns  v.  Miller,  no 
111.  242,  the  order  directing  partition  and 
appointing  commissioners  was  as  fol- 
lows: "  It  is  ordered  and  decreed  by 
the  court  that  partition  be  made  of  said 
real  estate  among  the  several  parties  to 
this  suit,  equally,  according  to  their  re- 
spective shares,  if  the  same  can  be  done 
without  prejudice  or  injustice  to  the 
owners  and  proprietors  thereof;  and  that 
Robert  M.  Whitnel,  W.  D.  Peeler  and 
Joshua  P.  West  be  and  they  are  hereby 


appointed  commissioners  to  make  said 
partition,  and  they  are  hereby  ordered 
to  report  the  same  to  the  court,  here,  by 
nine  o'clock  in  the  morning  of  Saturday 
next." 

In  Estes  v.  Nell,  140  Mo.  639,  the 
judgment,  omitting  formal  parts,  was 
as  follows:  "  Wherefore,  all  and  singu- 
lar, the  premises  being  seen  and  under- 
stood the  court  doth  order,  adjudge  and 
decree,  that  the  several  rights  and  in- 
terests of  the  parties  hereto  in  and 
to  said  lands  are  as  follows,  to  wit: 

First.  That  the  plaintiffs  Agnes  and 
Mary  C.  Estes  and  the  defendant 
Thomas  H.  Mustek,  are  seised  and 
possessed  as  tenants  in  common  of  the 
following  parts  of  said  land,  to  wit, 
that  is  to  say,  the  north  half  of  south- 
east quarter  of  northeast  quarter  of  said 
section  8  containing  twenty  acres;  and 
all  of  block  I  in  said  Nell's  addition. 
That  the  interests  therein  of  said 
parties  are  as  follows:  The  said  plain- 
tiffs are  entitled  to  have  set  off  to  them 
the  undivided  two  thirds  of  said  above 
described /w^";?/)'  acres,  and  one  third  oi 
said  block  /,  and  the  said  Thomas  H. 
Mustek  is  entitled  to  have  set  off  to  him 
one  third  of  said  twenty  acre  tract  and 
two  thirds  of  said  block  i,  and  none 
of  the  other  defendants  herein  have 
any  interest  in  said  two  tracts. 

Second.  That  plaintiffs  and  defend- 
ant Delia  Faulkner  and  her  husband 
Charles  Faulkner,  are  the  owners  in 
common  of  the  south  half  of  southeast 
quarter  of  northeast  quarter  of  said 
section  8  containing  22  acres  more  or 
less;  and  that  their  interests  are  as 
follows,  viz.,  the  said  plaintiffs  are 
jointly  entitled  to  have  two  thirds  of 
said  tracts  and  the  said  Delia  a.ndCharles 
Faulkner  in  right  of  the  said  Delia  one 
third xhcreoi,  and  that  none  of  the  other 
defendants  have  any  interest  in  the 
same. 

Third.  That  plaintiffs  and  defendant 
Catharine  Ruckle  own  in  common  the 
following  portions  of  said  lands,  to  wit: 
The  northeast  quarter  of  southeast 
quarter  of  said  section  eight  and  blocks 
four,  five,  twelve,  thirteen,  and  twenty  in 
said  NeWs  addition.  The  plaintiffs 
jointly  own  one  third  of  said  several 
tracts  last  described,  and  the  defend- 
ant Catharine  Ruckle  owns  the  un- 
divided two  thirds  thereof,  and  none  of 
the  other  defendants  have  any  interests 
therein. 

Fourth.  That  plaintiffs  and  the  de- 
fendant Lewis  E.  Musick  own  in  com- 
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Form  No.  14784.* 

(3  Hoffm.  Ch.  Pr.  CCXCII.) 

(^Title  of  court  and  cause  in  the  usual  form.') 

This  cause  coming  on  to  be  heard  this  day  upon  the  bill  of  com- 
plaint and  the  several  answers  of  all  the  defendants  therein,  all  such 
defendants  being  adults,  and  all  admitting  in  their  several  answers 
the  rights,  titles  and  interests  in  such  premises  as  stated  in  the  bill. 
Thereupon,  upon  hearing  Mr.  Jeremiah  Mason  of  counsel  for  the  com- 
plainant, and  Mr.  Oliver  Ellsworth  of  counsel  for  the  defendant  J?zV/iar^ 


mon  the  following  parts  of  said  lands, 
to  wit:  The  southwest  quarter  of  the 
southwest  quarter  of  said  section 
nine  and  blocks  eight,  ten,  eleven,  four- 
teen, fifteen,  sixteen,  seventeen,  nineteen, 
and  south  half  of  block  six,  and  all  of 
block  nine  except  a  lot  in  northwest 
corner  of  said  block  100  feet  east  and 
west  by /j-o  feet  north  and  south.  That 
plaintiffs  jointly  own  one  third  of  said 
last  described  tracts  and  said  Lewis  E. 
Musick  the  undivided  two  thirds  thereof, 
and  that  none  of  the  other  defendants 
have  any  interest  in  said  described 
premises. 

Fifth.  That  the  plaintiffs  and  the  de- 
fendant Lewis  E.  Musick  own  in  com- 
mon the  following,  to  wit:  The  south- 
east quarter  of  the  southeast  quarter  of 
said  section  eight,  40  acres;  that  the 
plaintiffs  are  jointly  entitled  to  one  third 
thereof  and  the  defendant  Lewis  E. 
Musick  to  two  thirds  thereof,  and  that 
none  of  the  other  defendants  have  any 
interest  in  said  last  described  lands. 

It  not  appearing  to  the  court  that  de- 
fendant M.  V.  McQuigg  has  been 
•served  with  process  or  that  he  has  en- 
tered any  appearance  herein,  or  that 
he  has  any  interest  in  any  of  the  lands 
in  controversy,  his  name  is  hereby 
ordered  stricken  from  the  petition.  It  is 
further  ordered  that  the  interests  of  the 
plaintiffs  in  the  several  tracts  and 
parcels  hereinbefore  described  be  set 
off  to  them  jointly.  It  is  further 
ordered,  adjudged  and  decreed  that  par- 
tition of  said  lands  be  made  accordingly 
as  their  several  interests  have  herein- 
before been  found  and  determined, 
and  that  the  following  persons  be  and 
are  hereby  appointed  commissioners  to 
make  partition  of  said  lands  between 
and  among  said  defendants,  as  their 
several  interests  have  herein  been  de- 
termined, to  wit,  Frank  Neukirk, 
Joseph  H.  Broyles,  and  Paul  Ellis,  and 
that  the  commissioners  set  off  to  the 
plaintiffs  jointly  their  interests  in  said 
lands    by   their    election    and    request 


made  in  open  court,  and  that  said  com- 
missioners make  full  reports  of  their 
acts  and  doings  herein  to  this  court  at 
its  next  regular  August  term,  i?>g^." 

In  Bell  V.  Brinkmann,  123  Mo.  270, 
the  judgment,  omitting  formal  parts, 
was  as  follows:  "  Now  at  this  day  come 
the  said  parties  by  their  respective  at- 
torneys and  this  cause  is  now  submit- 
ted to  the  court  upon  the  pleadings  and 
the  evidence  adduced,  and  the  court, 
being  now  fully  advised  of  and  concern- 
ing the  premises,  doth-order,  adjudge 
and  decree  that  partition  hz  had  of  the 
lands  in  plaintiffs'  petition  described, 
as  follows,  to  wit,'\(dcscridino  the  lands). 
"  And  the  court,  having  made  and 
ordered  partition  as  aforesaid,  now 
proceeds  to  ascertain  the  rights  and  in- 
terests of  the  said  parties  in  said  lands, 
and  finds  that  plaintiffs  S.  M.  fones  ^nd 
Minerva  Parker,  and  the  defendants 
fohn  T.  Bell,  Prank  Bell,  Lydia  C. 
Francis,  Susan  Perkins,  Alineda  Ken~ 
nada,  Sarah  Childers  and  Marion  Belt, 
are  each  owners  of  an  undivided  one- 
tenth  interest  in  said  lands;  and  it  ap- 
pearing to  the  court  that  the  lands  above 
described  are  so  situated  that  they  can- 
not be  partitioned  in  kind,  without 
great  prejudice  to  the  parties  in  interest, 
therefore,  it  is  by  the  court  ordered," 
etc. 

In  Gratz  v.  Lex,  4  Brews.  (Pa.)  292, 
the  interlocutory  decree,  omitting  for- 
mal parts,  was  as  follows:  "  And  now, 
to  wit,  fanuary  6,  1866,  this  case  com- 
ing on  to  be  heard  on  bill  and  answer, 
Ind  the  same  having  been  argued  by 
counsel,  the  Court  do  refer  the  matter 
of  the  bill,  etc.,  to  E.  Coppee  Mitchell^ 
Esq  ,  as  Master,  and  to  Craig  D.  Ritchie, 
andy.  Frederick  List,  as  Commissioners, 
to  ascertain  whether  partition  ought  to 
be  made  between  the  several  parties  to 
this  cause;  and  if  so,  in  what  manner, 
and  to  report  thereon  to  the  Court  with 
liberty  for  either  to  apply,"  etc. 

1.  See,  generally,    supra,   note  3,  p. 
485. 
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Roe,  and  Mr.  Andreiv  Jackson  of  counsel  for  the  other  defendants, 
it  is  ordered,  adjudged  and  decreed,  and  this  court  doth  order,, 
adjudge  and  decree  that  the  rights,  titles  and  interests  of  the  parties- 
complainant  and  defendants  in  and  to  the  premises  whereof  partition 
is  sought  are  as  follows,  to  vvit:  that  the  complainant  is  seised  of  and 
well  entitled  to  an  estate  in  fee  in  and  to  the  ^//^  equal  undivided y?/7/? 
part  of  such  premises;  that  the  defendant  Richard  Doe  is  seised  of 
\llere  state  share  of  said  defendant,  and  continue  in  this  manner,  stating 
the  share  to  which  each  defendant  is  entitled^. 

And  it  being  admitted  by  such  pleadings  and  at  the  bar  that  such 
premises  are  capable  of  partition,  thereupon  it  is  ordered,  adjudged 
and  decreed  that  partition  be  made  (^concluding  as  in  Form  No.  lJi.795, 
from  *). 

Form  No.  14785.' 

(  Title  of  court  and  cause  as  in  Form  No.  11852.') 

Now  on  this  tenth  day  ol  June,  a.  d.  \^99,  being  the  third  day  of 
the  term,  the  above  cause  came  on  for  hearing,  the  plaintiff  appear- 
ing by  Jeremiah  Mason.  Esq.,  his  attorney,  and  the  defendants 
appearing  by  Oliver  Ellsworth,  Esq.,  their  attorney,  and  the  court 
having  inspected  the  pleadmgs  and  exhibits,  and  having  heard  the 
evidence  and  arguments  of  counsel,  and  being  duly  advised  in  the 
premises,  it  is  found  and  adjudged  by  the  court  that  the  plaintiff  and 
the  defendants  are  each  the  owners  in  fee  simple  of  an  undivided  one- 
fourth  of  the  following  described  real  estate, 2  to  wit,  {describing  if). 

It  is  therefore  considered  and  adjudged  by  the  court  that  the  shares 
of  the  aforesaid  parties  and  their  respective  interests  in  the  aforesaid 
lands  be  and  the  same  are  hereby  confirmed. ^  It  is  further  ordered, 
adjudged  and  decreed  that  partition  of  said  lands  be  made  accord- 
ingly,* XhdX  Nathan  Hale,  Satnuel  Short  diV\6.  William  fF(?i-/' be  appointed 
referees  to  make  said  partition  and  report  the  same  at  the  next  term 
of  this  court. 

Form  No.  14786,' 

(^Commencing  as  in  Form  No.  IJfldS,  and  continuing  down  to  f )  it  is 
adjudged,  ordered  and  decreed  that  partition  be  made  of  the  prop- 
erty^ above  described  between  the  parties  entitled  thereto  according 

1.  Iowa.  —  After  all  the  shares  and  made  according  to  the  rights,  shares 
interests  of  the  parties  shall  have  been  and  interests  of  the  owners  as  settled 
settled,  decree  shall  be  rendered  estab-  and  confirmed.  Iowa  Code  (1897),  § 
lishing  the  rights  of   the   parties,  con-  4252. 

firming  the  shares  and   interests  of  the  See,  generally,  supra,  note  3,  p.  485. 

owners  of  the  lands  and  directing  par-  5.  New   York.  —  Code    Civ.    Proc,  § 

tition   to  be  made  accordingly.     Cocie  1546. 

(1897;,  §  4252.  See,  generally,  supra,  note  3,  p.  485. 

See,  generally,  supra,  note  3,  p.  485.  Bights,  sliares  and   interests  of  parties 

2.  Rights  of  ail  parties  shall  be  stated  must  be  declared  by  the  judgment. 
in    the  decree.      Iowa   Code   (1897),    §  N.  Y.  Code  Civ.  Proc,  §  1546. 

4252.  See,  generally,  supra,  note  3,  p.  485. 

See,  generally,  supra,  note  3,  p.  485.  6.  That  partition  be  made  between  the 

3.  Decree  shall  confirm  shares  and  inter-  parties  according  to  their  respective 
ests  of  all  owners  of  lands.  Iowa  Code  rights,  shares  and  interests  must  be 
(1897),  i^  4252.  directed.     N.    Y.    Code   Civ.    Proc,   § 

See,  generally,  supra,  note  3,   p.  485.      1546. 

4.  Decree  mast  direct  partition  to  be        See,  generally,  supra,  note  3.  p  4S5. 
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to  their  respective  rights,  shares  and  interests  therein  as  above 
adjudged  and  decreed.  And  it  is  further  ordered,  adjudged  and 
decreed  that  Nathan  Hale,  Samuel  Short  and  William  West,  three 
reputable  and  disinterested  freeholders,  be  and  they  are  hereby 
designated  as  commissioners  to  make  said  partition. 

But  if  said  commissioners  shall  find  that  partition  cannot  be  made 
equally  between  the  parties  according  to  their  respective  rights,  with- 
out prejudice  to  the  rights  or  interests  of  the  parties,  then  said  com- 
missioners shall  report  the  amount  of  compensation  to  be  made  by 
the  parties  respectively  for  equality  of  partition,  but  said  commis- 
sioners shall  not  report  that  compensation  shall  be  made  by  a  party 
who  is  unknown  or  whose  name  is  unknown,  or  by  an  infant,  unless 
it  appears  that  such  infant  has  personal  property  sufficient  to  pay  it, 
and  that  his  interest  will  be  promoted  thereby. 

And  it  is  further  ordered  that  all  parties  to  this  action  shall  pro- 
duce to  and  leave  with  the  commissioners  aforesaid,  all  deeds,  writings, 
surveys  and  maps  relating  to  the  aforesaid  described  property  or 
any  part  thereof  for  such  time  as  said  commissioners  shall  deem 
reasonable. 

Enter.  /.  M.,  J.  S.  C. 

Form  No.  14787.' 

North  Carolina,  V 
Wake  County,     j 

In  ^hz  Superior  Court,  before  the  clerk,  March  Term, i899. 
John  Doe  and  Jane  Doe,  plaintiffs,      \ 

against  \  Petition  for  Partition. 

Richard  Doe  and  Julia  Doe,  defendants.  ) 

The  petition  in  the  above  entitled  cause  coming  on  to  be  heard,  it 
is  ordered  by  the  court  that  partition  be  had  of  the  lands  specified  in 
said  petition  as  in  said  petition  prayed,  and  the  court  hereby  appoints 
Nathan  Hale,  Samuel  Short  and  William  West,  three  disinterested  per- 
sons, commissioners  to  divide  the  aforesaid  lands,  and  it  is  ordered  by 
the  court  that  said  commissioners  meet  on  the  premises  at  a  time 
summoned  by  the  sheriff,  and  after  being  duly  sworn  by  a  justice  of 
the  peace  or  by  other  person  authorized  to  administer  oaths,  to  do 
justice  among  the  tenants  in  common  in  respect  to  said  partition 
according  to  their  best  skill  and  ability,  to  divide  said  lands  xnVo four 
equal  shares  and  to  allot  to  each  of  the  petitioners  herein  one  share 
in  severalty,  and  if  equal  shares  in  point  of  value  cannot  be  made, 
then  the  said  commissioners  are  directed  to  charge  the  more  valuable 
dividends  with  such  sums  of  money  as  they  may  think  necessary  to  be 
paid  to  the  dividend  of  inferior  value  in  order  to  make  an  equitable 
partition,  and  said  commissioners  are  authorized  to  employ  the  county 
surveyor,  or  in  his  absence,  or  if  he  be  connected  with  any  of  the 
parties  herein,  some  other  surveyor,  who   shall  make  out  a  map  of 

1.  North  Carolina.  —  The  superior  portion  such  real  estate,  or  so  much 
courts,  on  petition  of  one  or  more  per-  thereof  as  the  court  may  deem  best, 
sons  claiming  real  estate  as  tenants  in  among  the  several  tenants.  Code  (1883),, 
common,  shall  appoint  three  disinter-     §  1892. 

ested  commissioners  to  divide  and  ap-        See,  generally,  supra,  note  3,  p.  485. 
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the  premises,  showing  the  quantity,  course  and  distances  of  each 
share,  which  map  shall  accompany  and  form  a  part  of  the  record  of 
said  commissioners,  and  said  commissioners  are  directed,  within  sixty 
days  after  the  notification  of  their  appointment,  to  make  a  full  and 
ample  report  of  their  proceedings  under  their  hands  or  under  the 
hands  of  any  two  of  them,  specifying  therein  the  manner  of  executing 
their  trust  and  describing  particularly  the  land  or  parcels  of  land 
divided,  and  the  share  allotted  to  each  tenant  in  severalty,  with  the 
sum  or  sums  charged  on  the  more  valuable  dividends  to  be  paid  those 
of  inferior  value,  and  to  whom  said  sum  or  sums  are  to  be  paid. 
Dated  this  tenth  day  of  March,  iS99. 

Calvin  Clark,  Clerk  Superior  Court, 

Form  No.  14788.' 

Wake  County.  —  In  the  Superior  Court. 
Joh7i  Doe,  Julia  Doe  \ 

and  >  Petition  to  Divide  Land. 

Jane  Doe,    ex  parte.  ) 

Upon  the  hearing  of  this  petition,  it  is  ordered  that  Nathan  Hale, 
Samuel  Short  and  William  West  be  appointed  commissioners,  and 
they,  or  a  majority  of  them,  are  to  divide  the  lands  described  in  the 
petition  into  three  equal  shares,  and  to  allot  to  each  of  the  petitioners 
one  share  thereof  in  severalty;  and  if  an  equal  division  cannot  be 
otherwise  effected,  then  they  are  to  charge  the  more  valuable  divi- 
dends with  such  sums  as  they  shall  judge  necessary  to  be  paid  to 
the  dividends  of  inferior  value  in  order  to  make  the  division  equal. 
Said  commissioners,  before  they  act  as  such,  are  to  be  duly  sworn  by 
the  sheriff  or  some  justice  of  the  peace,  and  they  are  to  report  their 
proceedings,  under  their  hands  and  seals,  into  this  court  within  sixty 
days  after  notification  of  their  appointment. 

.    The  sheriff  will   summon   said    commissioners  to  appear  on  the 
premises  for  the  purpose  above  mentioned. 

This  tenth  day  oi  June,  \W9. 

Calvin  Clark,  Clerk  of  Superior  Court. 

Form  No.  14789.* 

(Precedent  in  Palethorp  v.  Palethorp,  8  Pa.  Dist.  139.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  12128.)y 

And  now,  Fed.  16,  iS99,  this  cause  came  on  to  be  heard  upon  the 

1.  See  supra.  Form  No.  14787,  and  to  value  the  same,  and  to  ascertain  the 
notes  thereto.  amounts  that  shall  be  paid  or  charged 

2.  Pennsylvania.  —  Whenever  a  bill  thereon  for  owelty,  or  which  shall  be 
shall  be  filed  in  any  court  having  the  paid  or  secured  to  the  parties  to  whom 
jurisdiction  of  courts  of  equity,  in  no  purparts  can  be  allotted.  Bright, 
cases  of  partition,    it  shall   be    lawful  Pur.  Dig.  (1894),  p.  779,  §  23. 

for  the  court,  after  a  decree  for  parti-         See,  generally,  supra,  note  3,  p.  485. 
tion  shall  have  been  made,  to  refer  the         3.  This  decree  was  recommended  by 
case  to  a  master  or  a  master  and  com-     the  court  as  proper  in  the  case, 
missioner,  to  divide  and  partition  the         4.  The  matter  to  be  supplied  within 
lands  and  tenements  into  purparts,  and     [  ]  will  not  be  found  in  the  reported  case. 
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findings  of  fact  and  of  law  by  Hon.  Henry  J.  McCarthy,  j^^dge,  sitting 
as  chancellor,  filed  oxi  Jan.  25,  iS99,  and  the  exceptions  thereto 
filed  on  behalf  of  the  said  Robert  Palethorp,  Caroline  A.  Palethorp  and 
Henry  B.  Palethorp,  and  was  argued  by  counsel,  and  upon  due  con- 
sideration thereof,  it  is  thereupon  ordered,  adjudged  and  decreed 
that  partition  be  made  of  all  the  real  estate  and  tenements  described 
in  the  bill  in  equity  filed  in  this  cause,  excepting  the  messuage  and 
lot  of  ground  situate  on  Library  street,  described  as  No.  4  of  para- 
graph y?r.y/ of  the  said  bill,  to,  between  and  among  the  several  par- 
ties plaintiff  and  defendant  in  this  cause,  in  accordance  with  their 
several  and  respective  interests  and  purparts  therein,  which  said 
interests  and  purparts  are  hereby  adjudged  to  be  as  follows,  to 
wit: 

The  interest  and  purpart  of  the  said  Harriet  Palethorp,  the  plain- 
tiff, is  an  interest  for  the  term  of  her  natural  life  in  59-600ihs  parts 
of  the  said  real  estate. 

The  interest  and  purpart  of  the  said  Joseph  Hey,  one  of  the  defend- 
ants, is  an  interest  for  the  term  of  his  natural  life  in  l-6th  part  of 
the  said  real  estate. 

The  interest  and  purpart  of  the  sdad.  Robert  Palethorp,  one  of  the 
defendants,  is  an  interest  in  fee  simple  in  Jf.l3-l'260ths  parts  of  the 
said  real  estate,  subject  as  to  a  portion  thereof  to  the  aforesaid 
interests  of  Harriet  Palethorp  and  Joseph  Hey. 

The  interest  of  Caroli?ie  A.  Palethorp,  one  of  the  defendants,  is  an 
interest  in  fee  simple  in  Jf3^-1260ths  parts  of  the  said  real  estate, 
subject  as  to  a  part  thereof  to  the.  aforesaid  Hfe-estates  of  Harriet 
Palethorp  and  Joseph  Hey. 

The  interest  and  purpart  of  Henry  B.  Palethorp,  the  remaining 
defendant,  is  an  interest  in  fee  simple  in  ^13-1260ths  parts  of  the 
said  real  estate,  subject  as  to  a  part  thereof  to  the  aforesaid  life- 
estates  of  Harriet  Palethorp  and  Joseph  Hey. 

2.  It  is  further  ordered  and  decreed  that  this  cause  is  referred  to 
Theodore  P.  Matthews,  Esq.,  as  master,  to  divide  and  partition  the 
said  real  estate  and  tenements  (except  as  before  excepted)  into  pur- 
parts, and  to  value  the  same  and  to  ascertain  the  amount  which  shall 
be  paid  or  charged  thereon  for  owelty,  or  which  shall  be  paid  or 
secured  to  the  parties  to  whom  no  purpart  can  be  allotted,  in  the 
manner  now  authorized  by  law  under  writs  of  partition;  and  after 
such  partition  and  valuation  has  been  paid,  to  award  and  allot  the 
said  purparts  to  and  among  the  parties  entitled,  together  with  the 
sums  to  be  charged  thereon  and  payable  as  and  for  owelty  of  parti- 
tion; and  if  the  premises  cannot  conveniently  be  divided  into  as 
many  purparts  as  there  are  parties  entitled,'  to  award  and  allot  the 
amount  or  sum  to  be  paid  or  secured  to  them  respectively,  and  the 
times  when  such  payments  shall  be  made  and  the  purparts  out  of 
which  the  same  shall  ht  payable;  and  if  the  real  estate  or  tenements 
cannot  be  divided  without  prejudice  to  or  spoiling  the  whole,  then 
to  make  a  valuation  and  appraisement  of  the  said  real  estate 
and  tenements;  and  the  said  master  is  further  ordered  to  make 
report  to  the  court  of  all  that  he  shall  do  in  pursuance  of  this 
decree. 
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Form  No.  14790.' 
Precedent  in  Ogle  v.  Adams,  12  VV.  Va.  224.)' 

\i^Title  of  court  as  in  Form  No.  121S3.)\^ 

This  cause  came  on  this  day  to  be  further  heard  upon  the  bill  and 
answer,  and  replication  thereto,  the  depositions  of  witnesses,  and  the 
verdict  of  the  jury  upon  the  issue  out  of  chancery  in  this  cause,  and 
was  argued  by  counsel.  On  consideration  whereof,  the  said  verdict 
is  approved  and  confirmed.  The  court  doth  adjudge,  order  and 
decree,  that  the  deed  purporting  to  be  made  by  Joseph  Ogle  and  the 
plaintiff,  Maria  Ogle,  dated  on  the  8th  day  of  December.,  in  the  year 
1 855,  pretending  to  convey  to  Benjamin  Coe  the  share  or  interest  of 
Maria  Ogle  in  the  real  estate  of  her  father,  Philip  Coe.,  deceased, 
described  in  exhibit  B  filed  in  this  cause,  be  and  the  same  is  hereby 
declared  void  as  to  the  said  Maria  Ogle.  And  it  is  further  adjudged, 
ordered  and  decreed,  that  William  Cecil.,  John  Lorain.,  William  Alex- 
ander and  Samuel  Riggs,  any  three  of  whom  may  act,  who  are  hereby 
appointed  commissioners  for  the  purpose,  being  first  duly  sworn,  do 
proceed  to  lay  off  and  divide  the  real  estate,  of  which  Philip  Coe  died 
seised,  and  now  in  the  possession  of  the  defendant,  Washington  Adams, 
and  described  in  exhibit  B;  and  that  said  partition  be  made  as 
directed  by  the  will  of  Philip  Coe,  deceased,  a  copy  of  which  is  filed 
in  the  cause;  that  said  commissioners  assign  to  Washington  Adams 
by  metes  and  bounds  the  shares  to  which  Benjamin  Coe,  Thofnas  Coe, 
Abigail  Martin,  Elizabeth  Moore,  and  Delila  Cecil  would  have  been 
entitled,  he  being  the  owner  by  purchase  of  said  shares;  and  that 
they  lay  off  and  assign  to  Maria  Ogle  by  metes  and  bounds  her 
proper  share  under  said  will,  having  regard  to  quantity  and  quality, 
the  said  share  being  the  one-fifth,  after  laying  off  the  share  by  metes 
and  bounds  willed  to  Benjanmi  Coe,  and  report  their  proceedings  to 
this  Court.  It  is  further  adjudged,  ordered  and  decreed  that  this 
cause  be  referred  to  James  D.  Morris,  a  commissioner  of  this  court, 
to  ascertain  and  report  to  the  next  term  the  annual  rental  value  of 
the  lands  described  in  exhibit  B  for  each  and  every  year  since  the 
1st  day  of  January,  xWJ^,  up  to  the  1st  day  of  January,  i87.^,  and  what 
rents  and  profits  the  said  defendant,  Adams,  has  derived  annually  for 
said  period  of  time  from  the  lands  so  to  be  set  off  and  allotted  to 
the  complainant,  Maria  Ogle,  and  make  report  to  the  next  term  of 
this  Court. 

(2)  For  Sale.* 

1.  West    Virginia.  —  Code  (1899),    c,  thereof.     Mitchell  w.  Cline,  84  Cal.  409; 
79,  §  I  et  seq.  McGillivray  v.  Evans,  27  Cal.  92;  John- 
See,  generally,  supra,  note  3,  p.  485.  son  v.  Olmsted,  49  Conn.   509;  Grimes 

2.  This  decree  was  affirmed.  v.  Little,  56  Ga.  649;   Royston  v.  Roys- 

3.  The  matter  to  be  supplied  within  ton,  13  Ga_.  425;  Fight  v.  Holt,  80  111. 
[]  will  not  be  found  in  the  reported  84;  Lenfers  v.  Henke,  73  111.  405; 
case.  Shull  v.    Kennon,    12   Ind.    34;  Blake- 

4.  Sale  of  Property  —  When  Proper —  more  v.  Blakemore,  39  La.  Ann.  804; 
Generally.  —  If  the  property  or  any  part  Thruston  v.  Minke,  32  Md.  571;  Ste- 
of  it  is  so  situated  that  partition  cannot  phenson  v.  Cotter,  (Supreme  Ct.  Spec, 
be  made  without  great  prejudice  to  the  T.)  23  N.  Y.  St.  Rep.  74;  Ross  v.  Ram- 
owners,  the   court    may   order   a   sale  sey,    3    Head    (Tenn.)    15;    Vesper    v. 
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{a)  In  General. 

Form  No.  14791 .' 

(^Title  of  court  and  cause  as  in  Form  No.  lJi.788.) 

The  petition  in  the  above  entitled  cause  coming  on  to  be  heard, 
and  it  appearing  by  satisfactory  proof  to  the  court  that  an  actual 
partition  of  the  lands  in  said  petition  described  cannot  be  made  with- 
out injury  to  the  parties  in  interest,  and  that  a  sale  of  said  lands 
would  be  more  advantageous  to  the  parties  in  interest  than  a  division 
of  the  same,  it  is  therefore  ordered,  adjudged  and  decreed  by  the 
court  that  Nathan  Hale  be  and  he  is  hereby  appointed  commissioner 


Farnsworth,  40  Wis.  357;  Willard  v. 
Willard.  145  U.  S.  116. 

Where  division  would  greatly  diminish 
'value  of  each  share,  a  sale  of  the  prop- 
erty may  be  ordered  by  the  court,  al- 
though partition  in  kind  could  be  made. 
Branscomb  v.  Gillian,  55  Iowa  235. 

Where  portion  of  lands  can  be  divided 
and  the  remainder  can  not,  the  latter 
portion  only  should  be  ordered  sold. 
Lucas  v.  Peters,  45  Ind.  313. 

Where  title  to  part  of  land  is  possessory 
only,  but  the  title  to  the  remainder  is 
undisputed,  an  accounting  and  sale 
should  be  ordered.  Hayne  v.  Gould, 
54  Fed.  Rep   963. 

For  statutory  provisions  as  to  sale  of 
property  in  partition  proceedings  see 
list  of  statutes  cited  supra,  note  i,  p. 
398. 

Compliance  with  Statutory  Eequire- 
ments,  Generally.  —  Every  requirement 
of  the  statute  must  be  strictly  complied 
with.     Cox  v.  Kyle,  75  Miss.  667. 

Partition  in  kind  must  first  be  ordered 
and  commissioners  appointed  to  make 
partition,  and  a  sale  of  the  premises 
can  be  ordered  only  upon  the  return  by 
the  commissioners  that  the  lands  are 
not  susceptible  of  partition.  Coffin  v. 
Argo,  134  111.  276;  Rohn  v.  Harris,  130 
111.  525;  LeMoyne  v.  Quimby,  70  111. 
399;  Denning  v.  Clark,  59  111.  21S;  Mc- 
Lain  v.  Van  Winkle,  46  111.  406;  Rob- 
erts V.  Coleman,  37  W.  Va.  143. 

Bequisites  of  Judgment,  Decree  or  Order, 
Generally.  —  See  supra,  note  3,  p.  485. 

Interests  and  claims  of  all  parties  must 
be  defined  and  declared  in  the  order  of 
sale,  that  the  purchasers  may  not  be 
prevented  from  bidding  at  the  sale. 
Metheny  v.  Bohn,  74  111.  App   377. 

Where,  upon  an  account  taken,  a  cer- 
tain amount  is  found  due  one  of  the 
cotenants  and  the  decree  ordering  the 
sale  of  the  property  directs  th^t  out  of 
the  proceeds  of  the  sale  three-fourths  of 
the  sum  so  found  due  be  paid,  it  was 


held  that  the  three-fourths  ordered  paid 
should  be  paid  out  of  the  proceeds  of 
the  sale  belonging  to  the  other  tenants 
and  not  out  of  the  entire  proceeds. 
Woolleyw.  Schrader,  116  111.  29. 

Sale  absolute  must  be  decreed,  that  the 
property  may  sell  for  all  it  is  worth, 
and  a  sale  subject  to  incumbrances 
should  not  be  ordered.  Hards  v.  Bur- 
ton, 79  111.  504. 

Terms  of  sale  should  be  stated  in  the 
order.     Patton  v.  Hanna,  46  Mo.  314. 

Where  Mortgage  is  Outstanding.  — 
Where  the  court  decrees  a  sale  of  prem- 
ises upon  which  a  mortgage  is  out- 
standing, the  decree  must  provide 
for  the  satisfaction  of  the  mortgage. 
Thompson  v.  Frew,  107  111.  478. 

But  the  decree  of  sale  may  provide 
for  the  satisfaction  of  a  valid  mortgage 
upon  the  land  without  allowing  re- 
demption as  in  the  foreclosure  of  mort- 
gages.    Davis  V.  Lang,  153  111.  175. 

Where  right  of  dower  exists,  the  de- 
cree of  sale  must  assign  the  dower  or 
determine  its  annual  value.  Fleming 
V.  Vennum,  45  111.  374;  Francisco  v. 
Hendricks,  28  111.  64. 

Precedent.  —  In  Burns  v.  Miller,  no 
111.  242,  the  decree  approving  the  re- 
port of  the  commissioners  and  for  a 
sale  of  the  premises  was  as  follows: 
"  Therefore  it  is  further  ordered,  ad- 
judged and  decreed  by  the  court,  that 
the  balance  of  said  real  estate  (not  set 
off,  as  aforesaid,  to  the  said  Lavina 
Miller),  be  sold  by  the  master  in  chan- 
cery, at  the  court  house  door,  in  Vienna, 
at  public  auction,  to  the  highest  bidder." 

1.  North  Carolina.  —  Whenever  it  ap- 
pears by  satisfactory  proof  that  an 
actual  partition  of  the  lands  cannot  be 
made  without  injury  to  some  or  all  of 
the  parties  interested,  the  court  shall 
order  a  sale  of  the  property  described 
in  the  petition,  or  any  part  thereof. 
Code  (1883),  §  1904. 

See,  generally,  supra,  note  4,  p.  492. 
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to  sell  said  lands  mentioned  in  the  said  petition  at  public  sale  to  the 
highest  bidder  at  the  court-house  door  oi  the  county  of  ^Fa/^^/ after 
said  commissioner  shall  have  advertised  said  sale  for  thirty  days  in 
the  Wake  Forest  Gazette,  a  newspaper  published  in  Wake  Forest,  in 
said  county  of  Wake  in  the  state  of  North  Carolina,  said  sale  to  be 
upon  the  following  terms,  to  wit,  (stating  terms  of  sale,  including  size 
of  lots  or  parcels'^  and  time  of  credit  and  security^'),  and  said  commis- 
sioner is  directed  to  make  report  of  his  proceedings  herein  to  this 
court  within  ten  days  from  the  day  of  said  sale. 
Dated  the  tenth  day  of  March,  iS99. 

Calvin  Clark,  Clerk  Superior  Court, 

{p)  On  Report  of  Commissioners  or  Referees. 

Form  No.  14792.'' 

(  Title  of  court  and  cause  as  in  Form  No.  12116. ) 

And  now,  to  wit,  this  tenth  day  oi  November,  a.  d.  iW9,  it  appear- 
ing to  the  chancellor,  by  the  return  of  the  commissioners  appointed 
under  the  decree  of  the  chancellor  in  this  cause,  that  a  partition  of 
said  lands  and  tenements  as  directed  by  said  decree  would  be  detri- 
mental to  the  interests  of  the  parties  entitled,  and  that  said  commis- 
sioners have  made  no  partition  thereof,  but  have  appraised  the  same 
at  the  sum  oifive  thousand  dollars,  and  the  said  return  having  been 
considered,  the  same  is  approved,  and  thereupon,  on  motion  of 
Jeremiah  Mason,  Esq.,  solicitor  for  the  petitioner,  it  is  ordered  by 
the  chancellor  that  the  said  lands  and  tenements  be  sold  at  public 
vendue,  to  the  highest  and  best  bidder  or  bidders  therefor,  and  for 
that  purpose  Nathan  Hale,  Esq.,  is  appointed  trustee,  to  make  the 
said  sale,  first  giving  ten  days'  notice  thereof  by  advertisement, 
describing  the  premises  to  be  sold,  and  appointing  the  day,  hour  and 
place  of  the  same  to  be  posted  in  ten  of  the  most  public  places  in 
Kent  county.  And  it  is  ordered  that  at  the  next  term  of  this  court, 
the  said  trustee  make  return  of  his  proceedings  under  this  order,  and 
that  before  the  confirmation  of  the  said  sale  the  purchase  money  of 
the  premises  sold  in  execution  of  this  order  be  paid  into  court  sub- 
ject to  the  decree  of  the  chancellor  touching  the  same. 

And  it  is  further  ordered  that  the  said  trustee  give  notice  {if  in 
Newcastle  county,  by  advertisement  in  one  paper  published  in  the  city  of 
Wilmington  forty  days  before  the  first  Mojiday  in  January  next,  or,  if  in 
Kent  or  Sussex  counties,  by  advertisement  appended  to  the  notice  of  sale  of 

1.  Place  of  sale  must  be  stated.  N.  4.  Delaware. — If  from  the  return  of 
Car.  Code  (1883),  §  1904.  the  commissioners  it  shall  appear  that 

See,  generally,  supra,  note  4,  p.  492.  no  partition  of  the  premises  has  been 

2.  Size  of  lots  or  parcels  in  which  lands  made,  the  chancellor  shall  make  an 
are  to  be  sold  must  be  stated.  N.  Car.  order  for  the  sale  of  the  same  by  a 
Code  (1S83),  ^  1904.  trustee  appointed    for  that  purpose  at 

See.  generally,  supra,  note  4,  p.  492.  public    vendue,  to  the    highest   bidder 

3.  Time  of  credit  and  security  for  pay-  therefor,  upon  such  notice  of  the  time 
ment  of  purchase-money  as  may  be  and  place  of  sale  as  in  said  order  shall 
most  advantageous  to  the  parties  con-  be  prescribed.  Rev.  Stat.  (1893),  p. 
cerned  must  be  stated.     N.  Car.  Code  659,  c.  86,  §  14. 

(1883).  §  1904.  See,     generally,    supra,    note     4,    p. 

See,  generally,  supra,  note  4,  p.  492.     492. 
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said  premises  hereitibefore  directed^  to  all  persons  having  any  lien  or 
liens  upon  the  interest  or  estate  of  (^Here  insert  names  of  all  the  parties 
entitled^  or  either  of  them  in  the  said  premises,  to  file  a  petition,  set- 
ting forth  the  nature  and  amount  of  the  same  in  the  office  of  the 
register  in  chancery  for  Ke7it  county,  ten  days  before  Xh&  first  Monday 
oi  January  next,  and  to  appear  and  prove  the  said  lien  or  liens  at  the 
ensuing  term  of  this  court,  before  the  rising  of  the  court  on  the  third 
day  of  the  term. 

Form  No.  14793.' 

(^Titlf  of  court  and  cause  as  in  Form  No.  6957.') 

This  action  having  been  brought  on  for  trial  upon  the  summons 
and  complaint  and  amended  summons  and  complaint  herein  and  the 
answer  of  the  defendants,  Eliza  Ann  Johnson.,  Nelson  Downs,  Mistress 
Nelson  Downs,  Grace  M.  Wyckoff,  Lewis  Wyckoff,  Henry  Shaw  and 
Emanuel  B.  Southard,  and  upon  due  proof  of  the  service  of  the 
summons  and  complaint,  or  amended  summons  and  complaint,  on 
all  the  defendants  personally  within  the  State  of  New  York,  except 
Eliza  Ann  Johnson  and  John  T.  Davison,  administrators,  etc.,  of 
William  H.  Johnson,  deceased,  who  have  appeared  herein  by  John 
Lyons,  Esq.,  their  attorney,  and  the  defendants  Lodema  Avery  and 
Sherman  D.  Bayles  and  his  wife  Mistress  Sherman  D.  Bayles,  who 
had  appeared  herein  by  their  attorney,  John  S.  Griffith,  and  upon 
the  report  of  George  W.  Davison,  Esq.,  the  referee  herein,  and  the 
notice  of  motion  for  an  interlocutory  judgment  therein  and  proof  of 
due  service  thereof  on  all  who  have  appeared  in  this  action,*  and 
after  hearing  George  A.  Mott  in  support  of  said  motion  and  now  on 
motion  of  George  A.  Mott,  attorney  for  the  said  plaintiff,  it  is 

Adjudged  and  decreed  that  the  rights,  titles  and  interests  of  the 
parties  to  this  action  in  and  to  the  premises  mentioned  in  the  com- 
plaint and  amended  complaint  and  described  as  follows:  All  that 
certain  tract,  piece  or  parcel  of  land  situate,  lying  and  being  in  the 
village  of  Rockville  Centre,  Town  of  Hempstead,  Nassau  county,  late 
Queens  county, iWa/  York,  bounded  and  described  as  follows:  Begin- 
ning at  the  southwesterly  corner  thereof  where  the  division  line 
between  the  lands  formerly  of  the  City  of  Brooklyn,  now  of  the  City 
oiNew  York  and  lands  hereby  described  intersects  the  southeasterly 
side  of  Hempstead  a.vtr\n&;  running  thence  northeasterly  along  Hemp- 
stead avenue  to  land  formerly  of  Benjatnin  W.  Combs,  now  of  F.  W. 
Clifton-,  thence  easterly  along  land  of  said  Clifton  and  land  oi  Hill 
to  land  of  Edwin  Wallace;  thence  southwesterly  along  said  last  men- 
tioned land  to  said  land  formerly  of  the  City  of  Brooklyn,  now  of  the 
City  oi  New  York;  thence  along  said  last  mentioned  land  N.  7(5°  50' 
west  990.6  feet  to  the  point  or  place  of  beginning. 

1.  Nfw  York.  —  Where   it   is  found  the  part  thereof  which  is  so   circum- 

by  verdict,  report  or  decision,  or  where  stanced     be    sold   at    public    auction, 

it  appears  to  the  court  upon  an  appli-  Code  Civ,  Proc,  ^  1546. 

cation   for   judgment   in    favor  of   the  See  also,  supra.  Form  No.  14786,  and 

plaintiff,  that  the  property  or  any  part  notes   thereto;   and,   generally,   supra, 

thereof  is  so  circumstanced  that  a  par-  note  4,  p.  492. 

tition  thereof  cannot  be  made  without  The  form  given  in  the  text  is  copied 

great  prejudice  to  the  owners,  the  judg-  from  the  original  papers  in  the  case, 
ment  must  direct  that  the  property  or 
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The  interests  of  the  parties  are  as  follows:  Eliza  Ann  Johnson, 
widow  of  William  Henry  Johnson,  is  entitled  to  dower  in  the  whole  of 
said  premises.  Subject  to  her  dower  the  other  parties  are  entitled 
to  the  following: 

Lucinda  Pear  sail,  Emeline  Combs  and  Lewis  Johnson  are  each  entitled 
to  an  undivided  one  seventh  part  thereof. 

The  share  of  the  said  Lewis  Johnso?i  is  subject  to  the  inchoate  right 
of  dower  of  his  wife,  Annie  Johnson,  and  she  has  an  inchoate  right  of 
dower  in  the  whole  of  the  share  of  the  s,2l\6.  Lewis  Johnson. 

Mary  E.  Brewer,  Alma  Stansbury,  Susan  Van  de  Water,  Phebe  Ann 
Bond  zAA  Amelia  Abrams  are  each  entitled  to  an  undivided  one  forty- 
ninth  part  thereof. 

Anthofiy  De  Mott  is  entitled  to  an  undivided  one  forty -ninth  part 
thereof  subject  to  the  inchoate  dower  therein  of  his  wife  Catharine 
DeMott,  and  she  has  an  inchoate  right  of  dower  in  the  share  of  the 
said  Anthony  De  Mott.  Daniel  De  Mott  is  entitled  to  an  undivided 
fourth  part  thereof  subject  to  the  right  of  dower  of  his  wife  Anna 
De  Mott  in  said  share,  and  she  the  said  Antia  De  Mott  has  an  inchoate 
right  of  dower  in  the  share  of  the  said  Daniel  De  Mott. 

Catharine  Doughty,  Caroline  Watts  and  Adeline  Combs  and  Amanda 
Brewer  are  each  entitled  to  an  undivided  one  fourteenth  part  of  said 
premises. 

The  defendants  Julia  Raynor,  Henry  Shaw  and  Cornelia  Robinson 
are  each  entitled  to  an  undivided  <?/;<?  //^/Wj'-yf/V// part  of  said  premises. 
The  share  of  the  said  Henry  Shaw  being  subject  however  to  the 
inchoate  right  of  dower  of  his  wife,  Frances  A.  Shaw,  in  his  share 
and  she,  the  aforesaid  Frances  A.  Sha^u,  is  entitled  to  an  inchoate 
right  of  dower  in  the  share  of  the  said  Henry  Shaw. 

The  defendants  Nelson  Dozens,  Grace  M.  Wyckoff,  Emanuel  B. 
Southard  and  Eva  Southard  are  each  entitled  to  an  undivided  one 
■one  hundred  and  fortieth  part  of  said  premises. 

That  the  share  of  the  said  Nelson  Downs  is  subject  to  the  inchoate 
right  of  dower  of  his  wife,  Hannah  J.  Downs,  and  she  has  the  inchoate 
right  of  dower  in  the  share  of  the  said  Nelson  Downs. 

The  defendant  Phebe  A.  Bayles  is  entitled  to  an  undivided  one 
seventeenth  part  of  said  premises. 

The  defendants  Sherma?i  D.  Bayles  and  Lodema  Avery  are  each 
entitled  to  an  undivided  one  one  hundred  and  fortieth  part  of  said 
premises.  The  share  of  the  said  Sherman  D.  Bayles  herein  is  subject  to 
the  iachoate  right  of  dower  of  his  wife  Stella  Bayles  therein  and  she  has 
the  inchoate  right  of  dower  in  the  share  of  the  said  Sherman  D.  Bayles.\ 

And  it  appearing  from  the  report  of  said  referee  that  an  actual 
partition  of  said  premises  cannot  he  made  without  great  prejudice 
to  the  owners  thereof  and  that  a  sale  thereof  as  one  parcel  is  neces- 
sary to  the  interests  of  all  parties,  it  is  further  adjudged  and 
decreed  that  all  and  singular  the  premises  described  in  the 
complaint  and  amended  complaint  and  hereinbefore  particularly 
described  together  with  all  and  singular  the  hereditaments  and 
appurtenances  thereunto  belonging  or  in  any  wise  appertaining 
thereto,  be  sold  as  one  parcel  of  land  in  the  county  of  Nassau  where 
said  property  is  situated,  by  and  under  the  direction  of  George  W. 
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Davison^  Counsellor  at  Law,  who  is  hereby  appointed  referee  for  that 
purpose;  that  the  said  referee  give  notice  of  the  time  and  place  of 
said  sale  by  publishing  the  same  and  in  such  other  manner  as  is 
required  by  the  law  and  the  rules  and  practice  of  this  court,  and 
that  any  of  the  parties  to  this  action  may  become  the  purchaser  or 
purchasers  thereof  at  such  sale  and  that  such  sale  be  made  for  cash. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  said  referee 
immediately  after  completing  such  sale,  file  with  the  Clerk  of  this 
Court  his  report  thereof,  under  oath,  containing  a  description  of  the 
property  sold,  the  name  of  the  purchaser  thereof  and  the  price  at 
which  it  was  sold. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  said 
referee  ascertain  and  report  whether  any  of  the  parties  havnig 
inchoate  rights  of  dower  in  the  shares  of  their  husbands  in  said 
premises  will  consent  that  their  shares  of  the  net  proceeds  of  sale 
belonging  to  their  respective  husbands  be  paid  to  such  husbands,  and 
such  of  whom  as  will  not  consent,  but  will  consent  to  receive  a  sum 
in  gross  in  lieu  and  satisfaction  of  her  or  their  dower,  and  such  of 
whom  as  will  neither  consent  that  payment  be  made  to  her  or  their 
husbands  nor  consent  to  receive  a  sum  in  gross,  and  that  the  referee 
take  from  such  of  said  wives  as  will  execute  the  same,  a  consent  in 
form  and  acknowledged  or  proved  and  certified  in  a  like  manner  as  a 
deed  to  be  recorded,  and  that  her  husband's  share  be  paid  over  to  him, 
and  also  take  from  each  of  said  wives  who  will  not  consent  to  such 
payment,  but  who  will  receive  a  sum  in  gross  in  lieu  of  dower,  con- 
sent in  form  and  acknowledged  or  proved  and  certified  herein  above 
to  accept  a  sum  gross,  and  that  he  ascertain  the  ages  of  the  said 
wives  and  the  ages  of  their  respective  husbands  for  use  in  computing 
the  sum  in  gross  to  which  they  shall  severally  be  entitled,  and  that 
he  ascertain  which  of  the  several  parties  hereto  having  rights  of 
dower  in  and  being  tenants  by  the  curtesy  in  shares  of  said  premises 
are  willing  to  receive  a  sum  in  gross  in  lieu  and  satisfaction  of  their 
respective  interests,  and  that  he  take  from  such  parties  consents  to 
that  effect  in  form  and  acknowledged  or  proved  and  certified  in  like 
manner  as  a  deed  to  be  recorded,  and  that  he  also  ascertain  the  ages 
of  said  parties  for  use  in  computing  the  sum  in  gross  to  which  they 
shall  severally  be  entitled,  and  that  he  file  all  of  said  consents  as 
received  by  him  in  the  office  of  the  Clerk  of  this  Court,  at  the  time  of 
filing  his  report  of  sale,  and  that  he  ascertain  all  of  the  facts  as  herein 
set  forth,  and  include  them  in  his  said  report  of  sale. 

And  it  is  further  ordered,  adjudged  and  decreed  that  all  other 
directions,  including  the  proper  adjudications  and  directions  for  the 
distributions  of  the  proceeds  of  the  sale  of  said  premises  among  the 
several  parties  herein  adjudged  to  be  owners  of  said  premises,  and 
including  also  the  granting  of  costs  and  an  allowance  to  the  plaintiff 
and  to  any  of  the  defendants  entitled  thereto,  be  and  hereby  are 
reserved  until  the  coming  in  of  said  referee's  report  of  sale,  and  that 
any  party  in  interest  shall  be  at  liberty  to  apply  to  this  Court  for  fur- 
ther directions  or  instructions  at  the  foot  of  this  decree,  whenever  it 
may  become  necessary. 

Enter,  Warren  B.  Hooker,  J.  S.  C. 
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(c)    Where  Some  of  the  Parties  were  Served  by  Publication. 

Form  No.  14794 .' 

(Precedent  in  Nevvcomb  v.  Brooks,  i6  W.  Va.  38.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  12133.)^ 
These  causes  came  on  to-day  to  be  heard  upon  the  complainants' 
bill  and  exhibits,  set  for  hearing  as  to  all  the  defendants  to  said  bill, 
they  having  been  duly^served  with  process  by  order  of  publication, 
legally  published  and  posted,  upon  the  joint  answer  of  Buchanan  and 
IVest,  with  general  replication,  upon  said  answer  filed  as  a  cross-bill 
and  exhibits,  set  for  hearing  as  to  all  the  defendants  to  said  cross- 
bill, they  having  been  served  with  process  by  order  of  publication, 
legally  published  and  posted,  and  upon  depositions  filed  in  the  cause, 
and  was  argued  by  counsel.  Upon  consideration  of  all  which,  this 
Court  is  of  the  opmion,  and  doth  decide,  that  the  tract  of  land  set 
out  in  complainants'  bill  situate  on  Kanawha  river  and  Rush  Creek,. 
and  purchased  by  Alfred  Buchanan  and  C.  W.  West  of  the  adminis- 
trators with  the  will  annexed  of  Andrew  Donnally,  deceased,  was  pur- 
chased by  the  said  Buchanan  and  West  in  trust  for  themselves  and 
others,  and  is  now  owned  by  the  following  named  parties  to  this  suit 
in  the  following  proportions,  to-wit: 

Alfred  Buchanan,  twelve  fifty-sixths  (^13-56)  parts  thereof;  C.  W. 
West,  fourteen  fifty-sixths  {14^-56)  parts  thereof;  David  Gibson,  F.  F. 
Brooks,  Thomas  Goff,  R.  B.  Smith,  J.  M.  New  comb,  each  two  fifty- 
sixths  {2-5&)  parts  thereof;  N.  G.  Nettleton,/.  C.  Butler,  E.  A.  Fergu- 
son, J.  Schiff,  Nat.  Harris,  J.  M.  Hanson,  T.  Neave,jr.,  A.  P.  C.  Bonte, 
Wm.  H.  Woods,  James  Morrison,  Wm.  Craven,  Conrad  Schultz,  J.  N. 
Kinney,  L.  Devinny,  P.  W.  Strader,  Alfred  Gait  her,  W.  H.  Bristol, 
E.  G.  Jofies,  J.  C.  Deitrich,  each  one  fifty-sixth  (I-06)  shares  part 
thereof;  and  the  heirs  of  ZT.  T.  Handy  jointly  one  fifty-sixth  (1-56). 
part  thereof.  The  court  is  further  of  opinion,  and  doth  decide  from 
the  evidence  in  the  cause,  that  said  tract  of  land  is  not  susceptible  of 
partition  and  allotment  in  kind  among  the  several  owners  thereof,  as 
above  stated,  without  injury  to  the  interest  of  said  owners,  but  that 
a  sale  of  .said  tract  and  a  division  of  the  proceeds  would  be  more 
advantageous  to  the  interest  of  said  owners.  It  is  therefore  adjudged, 
ordered  and  decreed  that  IVm.  A.  Quarrier  and  Edward B.  Knight,  who 
are  hereby  appointed  special  commissioners  for  the  purpose,  do  pro- 
ceed to  sell  said  tract  of  land  by  way  of  public  auction  to  the  highest 
bidder,  at  the  front  door  of  the  court  house  of  Kanawha  county,  after 
giving  notice  of  the  time,  place   and  terms  of  sale   by  publication 

1.    West  Virginia.  —  In  case  partition  ing   to    the    respective    rights  of  those 

cannot  be  conveniently  made,  if  the  in-  entitled.     Code  (1899),  c.   79.  §  3- 

terests  of  those  who  are  entitled  to  the  See,  generally,  supra,  note  4,  p.  492. 

property   or    its    proceeds  will  be   pro-  2.  A  decree  confirming  the  sale  in  this 

moted  by  a  sale  of  the  entire  subject  or  case  was  set  aside  because  the  properly 

allotment  of  part  and  sale  of  the  resi-  was  purchased  at  the  sale  by  the  attor- 

due,  the  court,  notwithstanding  any  of  ney  for  the  trustee    of   the  cestui  que- 

those  entitled  may  be  an  infant,  insane  trust,  who  was  ignorant  of  the  fact, 

person   or  married  woman,  may  order  3.  The  matter  to  be  supplied  within 

such  sale  and  allotment,  and  make  dis-  [  ]  will  not  be  found   in   the   reported 

position  of  the  proceeds  of  sale  accord-  case. 
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thereof  iox  four  successive  weeks  in  some  newspapers  published  in 
Kanawha  county  and  by  like  publication  iox- thirty  days  in  some  daily 
newspaper  published  in  the  city  of  Cincinnati,  in  the  State  of  Ohio,  for 
twenty  per  cent,  of  the  purchase  money  in  hand  and  the  balance  in 
Mri?^  equal  instalments  at  j-Zjc,  twelve  and  ^4'"'^;/^^// months  respectively, 
taking  bond  with  good  security,  bearing  interest  from  day  of  sale,  for 
the  deferred  instalments  and  retaining  the  title  till  the  purchase- 
money  is  fully  paid,  but  said  commissioners  may  at  their  discretion 
take  non-resident  security  on  said  bonds  for  the  deferred  instal- 
ments. And  in  making  said  sale  said  commissioners  may  sell  said 
tract  of  land  as  a  whole  or  in  separate  and  convenient  parcels,  as 
will,  in  their  judgment,  realize  the  largest  price. 

But  said  commissioners  are  not  to  receive  any  money  under  this 
decree  until  they  shall  enter  into  bond  with  good  security  in  the 
clerk's  office  of  this  court  in  the  penalty  of  %10,000.00,  conditioned 
as  required  by  law. 

And  the  court  does  not  at  this  time  pass  upon  the  claim  of  the  said 
Buchanan  and  West  for  a  balance  due  for  their  services  and  expenses 
as  trustees  of  said  property,  but  reserved  the  same  for  further 
adjudication. 

(3)  On  Report  of  Master  or  Referee, 

Form  No.  14795.' 
(:  Hoffm.  Ch.  Pr.  CCCXXX.) 

(^Title  of  court  and  cause  i?i  the  usual  form. ^ 

This  cause  coming  on  to  be  heard  upon  the  report  of  John  Han- 
cock, esquire,  one  of  the  masters  of  this  court,  dated  the  21st  day  of 
May,  in  the  year  one  thousand  eight  hundred  and  thirty-five,  made 
pursuant  to  an  order  of,  reference  in  this  cause,  dated  the  twenty-sixth 
day  of  April,  one  thousand  eight  hundred  and  thirty-one,  and  which 
report  has  been  duly  confirmed:  Thereupon,  on  hearing  such  report 
read,  and  reading  a  consent  of  the  solicitors  of  the  several  defend- 
ants who  have  appeared,  that  this  cause  be  brought  to  a  hearing  on 
any  day  of  the  present  term.  And  on  motion  of  John  Doe,  one  of 
the  complainants  in  person,  it  is  decreed,  adjudged  and  declared,  and 
this  court  by  virtue  of  its  power  and  authority,  and  of  the  statute  in 
such  case  made  and  provided,  doth  decree,  adjudge  and  declare,  that 
the  rights,  interests  and  estates  of  the  several  parties  to  this  suit  in 
the  lots,  parcel  of  land,  premises  and  contracts  in  the  pleadings  in 
this  cause  mentioned,  are  as  follows,  to  wit: 

That  the  complainants,  the  children  and  heirs  at  law  of  William 
Doe,  deceased,  are  together  seised  of  and  well  entitled  to  the  one 
equal  undivided /<7«r/;^  part  of  all  and  singular  the  tract  and  parcel  of 
land,  premises  and  contracts,  and  moneys  due  thereon,  mentioned 
and  set  forth  in  the  pleadings  whereof  partition  is  sought;  that  is  to 
say,  the  said  John  Doe  in  and  to  the  one  equal  undivided  twelfth  part 
of  one  equal  undivided /(9«rM  part  of  such  premises  and  moneys;  the 
said  Richard  Doe  in  and  to  the  like  estate  and  interest;  the  said 
Jane  Doe  in  and  to  the  like  estate  and  interest;  the  said  George  RoCy 

I.  See  generally,  supra,  note  3,  p.  485. 
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and  Helen  Roe  his  wife,  in  right  of  the  said  Helen  Roe,  in  and  to  the 
like  estate  and  interest;  the  said  Henry  Roe,  and  Julia  Roe  his  wife, 
in  right  of  the  sa\d  Jul/a  Roe,  to  the  Hke  estate  and  interest;  the  said 
James  Roe,  and  Grace  Roe  his  wife,  in  right  of  the  said  Grace  Roe,  to 
the  like  interest  and  estate;  the  sdaALeonard Doe  to  the  like  interest 
and  estate;  the  said  Jo/m  Den  in  and  to  a  like  interest  and  estate; 
the  said  Nathan  Doe  in  and  to  a  like  interest  and  estate;  the  said  Wal- 
lace Doe  in  and  to  a  like  interest  and  estate;  the  said  Edward  Doe  in 
and  to  alike  interest  and  estate;  the  s^Xd  Francis  Doe  m  and  to  a  like 
interest  and  estate;  such  interests  and  estates  being  subject  to  the 
dower  right  of  Anna  Doe,  widow  of  William  Doe,  in  and  to  the  same. 

That  the  said  complainant  Anna  Doe  is  entitled  to  an  estate  in 
dower  in  and  to  the  said  equal  undivided /f?///-//^  part  of  said  premises 
as  remain  unsold  as  to  the  endowment  of  her  husband,  the  said 
William  Doe. 

And  it  is  further  adjudged,  ordered  and  decreed  that  the  defendants 
Arthur  Doe,  Stephen  Doe  and  Eugene  Doe  are  each  severally  entitled 
to  one  equal  undivided /i^z^r/,^  part  of  one  fourth  part  of  said  premises 
and  the  proceeds  of  such  contracts,  and  that  the  defendants  Herbert 
Doe,  Julia  Den,  wife  of  Herbert  Den,  Frederick  Doe,  Alfred  Doe,  Albert 
Doe,  Bertha  Doe,  Albert  Roe  and  Samuel  Doe  are  each  entitled  to  the 
one  equal  undivided  twenty-eighth  part  of  one  fourth  part  of  said  prem- 
ises and  said  proceeds;  that  the  defendants  Francis  Hale,  Julia  Hale, 
Jane  Hale  and  John  Hale,  children  of  Nathan  Hale  and  Carrie  Doe  Hale, 
are  each  entitled  to  the  one  equal  undivided  fourth  part  of  the  said 
premises  and  proceeds;  that  the  defendant  Car?-ie  Doe  is  seised  and 
well  entitled  to  one  equal  undivided  sixth  part  of  the  said  premises 
and  proceeds,  and  that  the  said  Jane  Hale  is  seised  of  and  entitled  to 
<?«^  equal  undivided  sixth  part  of  said  premises  and  proceeds,  subject 
to  a  certain  agreement  between  her  and  the  said  George  Hale  to  con- 
vey and  assign  her  share  to  him,  and  to  her  consent  set  forth  in  her 
answer  in  this  cause  that  the  shares  should  be  so  conveyed  and 
assigned. 

And  it  further  appearing  by  the  pleadings  in  this  cause  that  the 
defendant  George  Hale  was  the  legally  appointed  agent  and  attorney 
for  the  sale  and  disposition  of  the  lands  in  question  in  this  cause,  and 
as  such  agent  and  attorney  made  sale  and  disposition  of  various  par- 
cels thereof,  received  the  proceeds  or  part  of  the  proceeds  of  such 
sale,  it  is  therefore  ordered  and  decreed  that  it  be  referred  to  John 
Hancock,  one  of  the  masters  of  this  court,  to  take  and  state  an 
account  of  the  sums  of  money  received  by  the  said  George  Hale  or  by 
any  person  by  or  with  his  authority  or  consent  upon  or  from  any 
contracts  entered  into  for  the  sale  of  such  premises  or  any  part 
thereof,  or  in  any  other  manner  derived  from  said  premises.  And  such 
master  shall  also  inquire  and  report  whether  any  other  of  the  parties 
to  this  suit  have  received  any  moneys  arising  from  such  premises  and 
made  any  advances  in  and  about  the  same,  and  the  amount  of  such 
receipts  and  advances,  if  any,  and  that  he  make  report  with  all  con- 
venient speed.  It  is  further  ordered  that  a  copy  of  such  report,  when 
confirmed,  be  delivered  to  the  partitioners  to  make  partition  here- 
after named, 
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And  it  is  further  ordered,  adjudged,  and  decreed,  that  partition  be 
made*  among  the  several  parties  aforesaid  of  the  aforesaid  pieces  and 
parcels  of  land,  contracts,  and  proceeds,  agreeably  to  their  respective 
rights  and  interests  therein  as  above  adjudged,  so  that  the  complain- 
ants and  defendants  in  this  suit  may  respectively  have  and  hold  in 
severalty  such  parts  and  portions  of  the  said  premises,  contracts,  and 
proceeds  as  shall  be  allotted  or  assigned  to  them  respectively  upon 
such  partition. 

And  further,  that  Satnuel  Short,  William  West  and  Francis  Fern, 
three  reputable  freeholders,  be  and  they  are  hereby  appointed  com- 
missioners for  the  purpose  of  making  such  partition.  And  that  a 
commission  issue  to  them  out  of  and  under  the  seal  of  this  court  for 
such  purpose.  That  such  commissioners,  before  proceeding  to  the 
execution  of  their  duty,  shall  severally  be  sworn  or  affirmed  honestly 
and  impartially  to  execute  the  trust  reposed  in  them,  and  to  make 
partition  as  directed  by  this  court,  which  oath  shall  be  taken  before 
any  person  authorized  to  take  affidavits,  and  shall  be  filed  with  the 
assistant  register  at  or  before  the  coming  in  of  their  report  hereafter 
directed  to  be  made.  And  that  such  commissioners  make  a  full  and 
ample  report  of  their  proceedings  to  this  court  under  their  hands,  or 
under  the  hands  of  any  t%uo  of  them,  specifying  the  manner  of  execut- 
ing such  commission,  describing  the  lands  divided,  and  the  shares 
allotted  to  each  party,  with  the  quantity,  courses  and  distances,  of 
each  share,  and  the  items  of  their  charges  in  the  premises;  that  such 
commissioners,  or  such  two  of  them,  as  shall  sign  such  report,  do 
acknowledge  or  cause  the  same  to  be  proven  before  some  officer 
authorized  to  take  proof  of  deeds,  in  the  same  manner  as  deeds  are 
proven  or  acknowledged  in  order  to  be  recorded;  and  that  such  report 
be  filed  in  the  office  of  the  assistant  register  of  this  court.  And  such 
commissioners  are  hereby  authorized  to  employ  a  surveyor,  and  to 
cause  all  necessary  maps  and  surveys  to  be  made.  And  they  may 
examine  all  witnesses  upon  oath  to  be  administered,  or  otherwise  as 
they  shall  see  fit  —  taking  their  depositions  in  writing,  and  return  the 
same  to  this  court.  And  all  parties  in  this  cause  shall  produce  to  and 
leave  with  them  for  such  time  as  such  commissioners  shall  deem 
reasonable,  all  deeds,  writings,  surveys,  or  maps,  relating  to  the  said 
premises,  or  any  part  thereof. 

And  further  it  is  ordered,  that  such  commissioners  do  ascertain  the 
premises  and  contracts  and  proceeds  to  be  partitioned  and  assigned 
from  the  pleadings  in  this  cause,  and  from  the  report  of  the  master 
herein  directed  to  be  made.  And  it  is  further  ordered  and  decreed, 
that  such  commissioners,  in  making  such  division  and  allotment,  have 
regard  to  the  amounts  which  shall  be  ascertained  by  the  master  afore- 
said to  have  been  received  by  either  of  the  parties  in  this  cause  out 
of  such  premises,  or  which  shall  have  been  disbursed  or  expended  by 
either  of  such  parties  in  or  about  the  same,  so  as  to  equalize  the 
shares  to  be  allotted  to  each  of  the  several  parties. 

And  it  is  further  ordered  and  decreed,  that  in  case  partition  cannot 
be  made  equal  between  such  parties  without  prejudice  to  the  rights 
and  interests  of  some  of  them,  unless  compensation  be  made  by  one 
or  more  of  the  said  parties  to  the  other  or  others  of  them  for  equality 
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of  partition  in  the  premises,  that  then  and  in  such  case,  they  the  said 
commissioners,  or  such  two  of  them  as  may  make  the  said  partition, 
ascertain  what  compensation  ought  to  be  made  by  such  one  or  more 
of  the  parties  respectively,  who  ought  to  make  the  same  to  such  one 
or  more  of  the  said  parties  respectively,  to  whom  the  same  ought  to  be 
made  for  equality  of  partition,  according  to  the  justice  and  equity 
of  the  case;  and  allot  and  award  such  compensation  to  be  made 
accordingly;  and  that  in  their  said  report  and  return  they  certify  and 
declare  the  compensation  or  compensations,  or  sum  or  sums  of  money 
they  may  ascertain  and  award  to  be  made  by  and  to  the  parties 
respectively,  and  by  whom  the  same  shall  be  made,  and  to  whom  the 
same  shall  be  awarded. 

(4)  Pro  Confesso.^ 
{a)  In  General. 

Form  No.  14796.* 

i^Title  of  cause  and  venue  as  in  Form  No.  12116.') 

And  now,  to  wit,  this  tenth  day  of  September,  a.  d.  i%99,  this  cause 
coming  before  the  chancellor,  on  motion  oi  Jeremiah  Mason.,  Esquire, 
solicitor  for  the  petitioner,  for  a  decree  for  partition,*  it  appearing 
by  inspection  of  the  record  that  all  the  respondents  have  been  duly 
served  with  a  summons  to  appear  and  show  cause,  if  any  they  have, 
why  partition  of  the  premises  in  the  petition  described  should  not  be 
made  according  to  the  prayer  thereof,  and  it  further  appearing  from 
the  record  that  Williatn  West  and  Samuel  Short.,  two  of  the  respond- 
ents summoned  as  aforesaid,  being  infants  under  the  age  of  twenty- 
one  years,  have  duly  appeared  by  Nathan  Hale,  their  guardian  ad 


1.  Precedent.  —  In  Neilson  v.  Cox,  i 
Cai.  (N.  Y.)  121,  the  rule  granting  par- 
tition was  as  follows: 

"Rule. 
New  York SupremeConTt. 
William  Neilson 

V. 

Catharine  Cox,  Magdalene  }-In  Partition. 

Beekman,  Abraham  H. 

Beekman  undjohannah 

his  wife. 

The  defendants  having  neglected  to 
answer  or  to  plead  to  the  petition  of  the 
plaintiff,  within  the  time  allowed  them 
by  a  rule  of  this  court  for  that  purpose, 
and  it  appearing  by  the  said  petition 
that  the  plaintiff  is  seised  in  fee-simple, 
as  tenant  in  common,  of  two  undivided 
Jifth  parts  of  the  premises  in  the  said 
petition  mentioned,  and  that  the  de- 
fendant Catharine  Cox  is  seised  in  fee- 
simple,  as  tenant  in  common,  of  one 
equal  undivided  y?/M  part  thereof,  and 
that  the  defendant  Magdalene  Beekman 
is  seised  in  fee-simple,  as  tenant  in 
common,  of  one  equal  undivided  Jifth 
part  thereof,  and  that  the  defendants, 
Abraham  H.  Beekman  ^.xiAJohannah  his 


wife,  in  right  of  the  saAd  Johanna h,  are 
seised  in  fee-simple  of  one  equal  undi- 
vided y?/M  part  thereof,  which  not  being 
denied,  the  court  doth  therefore  deter- 
mine the  rights  of  the  said  parties  to 
be,  as  in  the  said  petition  is  stated: 
Whereupon,  and  on  motion  of  Mr. 
Jiiggs,  attorney  for  the  plaintiff,  it  is  or- 
dered, that  partition  of  the  said  prem- 
ises be  made  between  the  said  parties 
according  to  their  said  respective  rights, 
and  it  is  ordered,  that  Nathan  Hale, 
Satnuel  Sho7-t  and  William  West,he\ng 
three  reputable  freeholders  of  the  city 
of  New  York,  be,  and  they  are  hereby 
appointed  commissioners  to  make  the 
said  partition  among  the  said  parties, 
quality  and  quantity  relatively  consid- 
ered, according  to  the  respective  rights 
of  the  parties  aforesaid.  Partition  as 
prayed." 

2.  Delaware.  —  If  the  parties  sum- 
moned shall  not  appear,  the  chancellor 
shall  enter  upon  the  record  of  the  court 
a  decree  that  partition  be  made  among 
the  parties  interested.  Rev.  Stat.  (1893), 
p.  658.  c.  86,  §  10. 

See,  generally,  supra,  note  3,  p.  485. 
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litem,  and  no  cause  having  been  shown  why  partition  should  not  be 
made  of  the  premises  as  aforesaid,  it  is  therefore  ordered  that  the 
petition  for  partition  filed  in  this  cause  be  taken  pro  confesso.f 

And  thereupon,  and  upon  consideration  of  the  said  petition,  and 
the  matters  therein  set  forth,  it  appearing  to  the  chancellor  that  the 
petitioner  yi7^//Z>^^  and  the  respondents,  Jane  Doe ^  Julia  Doe,  Richard 
Roe,  Samuel  Short,  William  West  and  Charles  Chase,  do  hold  as  tenants 
in  common  in  fee  simple  subject  as  to  the  share  of  the  said  Samuel 
Short  and  William  West  to  the  right  of  dower  of  the  said  Julia  West 
•of  all  those  certain  lands  and  tenements,  to  wit:  {describing  the  prem- 
ises as  in  the  petition^  2iX\(\  that  the  said  parties  hold  said  premises  in 
the  shares  or  proportion  following,  to  wit:  that  the  petitioners _/^//« 
Doe  and  the  ssLid  Julia  Doe  and  the  said  Charles  Chase  each  hold  t7ao 
undivided  equal /^«//?  parts  thereof,  and  that  the  said  Jane  Doe  a.nd 
Richard  Roe  each  hold  one  equal  undivided  tenth  part  thereof,  and  the 
said  Samuel  Short  and  William  West,  as  heirs  at  law  of  the  saxd  John 
West,  deceased,  hold  tivo  undivided  equal  tenth  parts  thereof,  subject 
to  the  right  of  dower  therein  of  the  said  Julia  West. 

It  is  now  ordered,  adjudged  and  decreed  by  the  chancellor,  that 
partition  of  the  said  lands  and  premises  be  made  into  ten  equal  parts, 
and  that  two  of  said  parts  be  allotted  to  the  petitioner  y<7//«  Doe,^  to 
hold  to  him,  his  heirs  and  assigns  in  severalty;  that  two  other  of  said 
parts  be  allotted  to  the  said  Richard  Roe,  to  hold  to  him,  his  heirs  and 
assigns  in  severalty;  that  one  other  of  said  parts  be  allotted  to  the 
said  Jane  Doe,  to  hold  to  her,  her  heirs  and  assigns  in  severalty;  that 
^ne  other  of  said  parts  be  allotted  to  the  said  Julia  Doe,  to  hold  to 
her,  her  heirs  and  assigns  in  severalty;  that  tivo  other  of  said  parts 
be  allotted  to  said  Charles  Chase  to  hold  to  him,  his  heirs  and  assigns 
in  severalty,  and  the  remaining  two  of  those  parts  be  allotted  to  the 
said  Samuel  Short  and  William  West,  to  hold  them,  their  heirs  and 
assigns  as  heirs  at  law  of  the  said  John  West,  deceased,  subject  to  the 
right  of  dower  therein  of  the  said  Julia  West. 

And  it  is  further  ordered  that  a  commission  issue,  pursuant  to  the 
provisions  of  the  statute  in  that  behalf  directed,  to  Francis  Fern, 
Leonard  Treat,  Henry  Black,  James  White  and  William  Green,  Jive 
freeholders  of  Kent  county,  authorizing  and  requiring  them  to  make 
partition  of  the  said  lands  and  premises  among  the  said  parties  enti- 
tled in  the  shares  or  proportions  before  decreed  to  them  respectively, 
but  that  if  in  the  opinion  of  such  commissioners  a  partition  of  the 
premises  will  be  detrimental  to  the  interest  of  the  parties  entitled, 
they  shall  make  no.  partition,  but  shall  appraise  the  whole  of  the 
premises  at  the  approved  value  thereof  in  money,  and  return  their 
proceedings  under  their  hands  and  seals  to  the  chancellor,  at  the 
■court  of  chancery  to  be  held  at  Dover,  on  the  tenth  day  of  November 
next  ensuing  the  date  hereof  (^or,  if  the  commission  be  returnable  at 
chambers,  say,  "  to  the  chancellor,  at  his  chambers  in  Dover,  on  the 
tenth  day  of  November  next  ensuing  the  date  hereof"). 

John  Marshall,  Chancellor. 

1.  Share  to  be  allotted  to  each  tenant        See,    generally,    supra,    note    3,    p^ 
must   be    stated    in   the    decree.     Del.     485. 
Rev.  Stat.  (1893;,  p.  658,  c.  86,  §  10. 
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Form  No.  14797.' 
(Precedent  in  Hasson  v.  Hasson,  8  Pa.  Dist.  297.) 

\(^Title  of  court  and  cause  as  in  Form  No.  12128.y\ 

And  now,  June  27,  iS98,  this  cause  coming  on  to  be  heard,  and  it 
appearing  to  the  court  that  the  bill  of  complaint  has  been  duly  served 
upon  all  the  parties  respondents  in  the  above  cause,  and  that  the 
time  for  making  answer  thereto  has  fully  expired,  and  that  no  answer 
has  been  filed  by  any  of  the  parties  respondents,  on  motion  of  coun- 
sel for  the  complainants,  it  is  decreed  that  the  bill  of  complaint  be 
and  is  hereby  taken  as  confessed  by  respondents;  and  it  is  hereby 
further  decreed  that  partition  be  made  of  the  lands  mentioned  in  the 
bill  of  complaint  among  the  parties  therein  named  in  the  proportion 
of  their  respective  interests  therein  under  the  laws  of  this  Common- 
wealth, prescribing  the  manner  in  which  lands  and  tenements  shall 
be  divided.  And  the  cause  is  referred  to  M.  J.  O'Callaghan,  Esq., 
as  master,  to  divide  and  partition  the  said  lands  into  purparts  and  to 
value  the  same  and  ascertain  the  amounts  that  shall  be  charged  for 
owelty,  or  which  shall  be  paid  or  secured  to  the  parties  to  whom  no 
purparts  can  be  allotted;  and  after  such  partition  and  valuation,  to 
award  and  allot  the  said  purparts  to  and  among  the  parties  entitled, 
together  with  the  sum  to  be  charged  thereon  and  payable  as  and  for 
owelty  of  partition;  and  if  said  lands  cannot  conveniently  be  divided 
into  as  many  purparts  as  there  are  parties  entitled,  to  award  and 
allot  the  amount  or  sum  to  be  paid  or  secured  to  them  respectively, 
and  the  times  when  such  payments  shall  be  made  and  the  purparts 
out  of  which  the  same  shall  be  payable;  and  if  said  lands  cannot  be 
divided  without  prejudice  to  or  spoiling  the  whole,  then  to  value  and 
appraise  the  same.  The  master  to  give  like  notice  to  parties  in. 
interest  as  is  required  in  proceedings  at  law  for  partition. 


(Ji)   Where  Some  of  the  Parties  were  Served  by  Publication. 

Form  No.  14798.' 

{Commencing  as  in  Form  No.  lJf.796,  and  continuing  down  to  *)  it 
appearing  by  inspection  of  the  records  that  Richard  Roe,  Julia  Doe  and. 
Jane  Doe  and  Charles  Chase,  some  of  the  respondents,  have  been 
duly  served  with  a  summons  to  appear  and  show  cause,  if  any  they 
have,  why  a  partition  of  the  premises  in  the  petition  described  should 
not  be  made  according  to  the  prayer  thereof,  and  it  further  appear- 
ing by  the  affidavit  oi  Jeremiah  Mason,  that  the  order  heretofore 
made  that  Samuel  Short  and  William  West,  the  remaining  respondents, 
should  appear  and  show  cause  as  aforesaid,  on  the  tenth  day  of  Sep- 
tember, A.  D.  i?>99,  has  been  duly  published  as  is  therein  directed,  and 

1.  Pennsylvania.  —  Bright.  Pur.  Dig.  shall  enter  upon  the  record  of  the  court 
(1894),  p.  779,  §  23.  a  decree  that  partition  be  made  among 

See,  generally,  supra,  note  3,  p.  485.     the     parties     interested.       Rev.     Stat. 

2.  Delaware.  —  If  the    parties  sum-     (1893),  p.  658,  c.  86,  §  10. 

moned  shall  not  appear,  the  chancellor         See,  generally,  supra,  note  3,  p.  485. 
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it  further  appearing  that  Charles  Chase,  one  of  the  respondents  sum- 
moned as  aforesaid,  and  that  William  West  diVid.  Samuel  Short,  two  of 
the  respondents  for  whose  appearance  the  said  order  was  so  made 
and  published  as  aforesaid,  being  infants  under  the  age  of  twenty-one 
years,  have  duly  appeared  in  this  cause,  the  said  Charles  Chase  by 
Nathan  Hale,  his  guardian  ad  litem,  and  the  said  William  West  and 
Saiuuel  Short  hy  Francis  Fern,  their  guardian  ad  litem,  and  no  cause 
having  been  shown  why  partition  of  the  premises  should  not  be  made 
as  aforesaid,  it  is  therefore  ordered  that  the  petition  for  partition 
filed  in  this  cause  be  taken  pro  confesso  {continuing  and  concluding  as 
in  Form  No.  12796,  after  f ). 

Form  No.  14799 .' 
State  of  Illinois,  \  In  the  Circuit  Court  of  Greene  County, 


ss. 


Greene  County,    f      '     Of  the  November  Term,  xW9. 
John  Doe,  complainant,  ^ 

^S^'""^^  I  Decree 

Richard  Roe,  Jane  Doe,  William  West  f 

and  Samuel  Short,  defendants.        J 

This  day  comes  the  complainant,  John  Doe,  by  his  solicitor,  Jere- 
miah  Mason,  and  the  defendants  Richard  Roe  and  Jane  Doe  also 
come  by  their  solicitor,  Oliver  Ellsworth,  and  it  appearing  to  the 
court  that  the  said  defendants  Richard  Roe,  Jane  Doe  and  William 
West  were  duly  served  with  the  process  of  this  court  more  than 
ten  days  prior  to  the  commencement  of  the  present  term  of  this 
court. 

And  that  the  said  defendant  Samuel  Short  resides  out  of  the  state 
of  Illinois,  and  that  the  clerk  of  this  court  has  caused  publication  to 
be  made  in  the  Carrollton  News,  a  weekly  secular  newspaper  pub- 
lished in  the  city  of  Carrollton,  in  the  county  of  Greene,  in  the  state  of 
Illinois,  and  having  a  general  circulation  throughout  the  said  county 
of  Greene,  and  state  of  Illinois,  containing  a  notice  of  the  pendency  of 
this  suit,  the  names  of  the  parties  hereto,  the  title  of  the  court,  the 
time  and  place  of  the  return  of  the  summons  in  this  cause;  that  said 
notice  was  duly  published  in  said  paper  once  in  each  week  iov  four 
successive  weeks,  the  date  of  the  first  paper  containing  the  same 
being  t\\t  fifth  day  of  July,  iS99,  and  the  date  of  the  last  paper  con- 
taining the  same  being  the  twenty-sixth  day  oi  July,  a.  d.  i899,  and 
that  forty  days  and  upwards  intervened  between  the  first  publication 
of  the  said  notice  and  the  first  day  of  the  term  to  which  the  sum- 
mons in  this  cause  is  returnable,  and  that  the  said  clerk  likewise 
within  ten  days  of  the  first  publication  of  said  notice,  sent  a  copy 
thereof  by  mail  addressed  to  the  said  last  named  defendant,  Samuel 
Short,  at  No.  100  West  street,  in  the  city  of  Detroit,  in  the  state  of 
Michigan.  And  it  further  appearing  to  the  court  that  the  default  of 
the  said  defendant  Samuel  Short  and   defendant  William  West  has 

1.  Illinois.  —  The  court  shall  ascer-     and   give  judgment   according  to  the 
tain  and  declare  the  rights,  titles  and  in-     rights  of  the  parties.     Starr  &  C.  Anno, 
terests  of  all   parties   to  the   suit,    the     Stat.  (1896),  c.  106,  par.  15. 
petitioners  as  well  as  the  defendants.         See,  generally,  supra,  note  3,  p.  485. 
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been  heretofore  entered  herein,  and  that  said  last  named  defendants 
come  not,  and  that  the  bill  filed  herein  was  taken  for  confessed  by 
and  against  the  said  defendants  Samuel  Short  and  William  West. 

And  the  said  defendants  Richard  Roe  and  Jane  Doe  having  filed  their 
answers  to  the  bill  of  complaint  herein,  and  the  complainant  having 
filed  his  replication  thereto,  and  thereupon  this  cause  coming  on  to 
be  heard  upon  the  bill,  exhibits,  answers  and  replication  thereto, 
together  with  the  testimony  taken  and  then  and  there  exhibited  to 
the  court,  the  court  having  heard  the  arguments  of  counsel  and  being 
fully  advised  in  the  premises,  doth  find  that  the  lands  mentioned  in 
said  bill  of  complaint,  to  wit,  (describing  them'),  situate  in  the  county 
of  Greene,  and  state  of  Illinois,  are  held  and  owned  by  the  sdi\d  John 
Doe,  Richard  Roe,  Jane  Doe,  Samuel  Short  and  William  West,  as  tenants 
in  common  (or  as  joint  tenants  or  as  coparceners); 

That  the  interest  of  all  the  parties  mentioned  in  said  bill  of  com- 
plaint is  as  follows:  (^Here  set  out  the  interest  of  the  parties  in  the 
property) ; 

That  no  person  or  persons  other  than  those  above  mentioned  have 
any  interest  in  or  title  to  the  said  lands  or  any  part  thereof  in  pos- 
session, remainder,  reversion  or  otherwise; 

That  the  said  John  Doe,  Richard  Roe,  Jane  Doe,  Samuel  Short  and 
William  West  derived  title  to  said  lands  in  the  following  manner,  to 
wit:  (^Here  state  manner  in  which  title  is  derived,  whether  by  deed, 
devise  or  descent) ; 

That  partition  should  be  made  of  said  lands  according  to  the 
rights  and  interests  of  the  several  parties  as  above  set  forth. 

It  is  therefore  ordered,  adjudged  and  decreed  that  partition  be 
made  of  said  lands  to  and  among  the  said  several  parties  hereto, 
according  to  their  several  respective  rights  and  interests  as  herein 
found  by  the  court,  quality  and  quantity  being  relatively  considered 
in  making  said  partition. 

And  it  is  further  ordered,  that  Francis  Fern,  Nathan  Hale  and 
Wallace  White,  three  discreet  and  disinterested  persons,  who  are  not 
connected  with  any  of  said  parties  by  consanguinity  or  affinity,  be 
appointed  commissioners  to  make  partition  and  division  of  said  lands, 
the  said  commissioners  to  first  take  the  oath  required  by  law  and 
then  go  upon  said  lands  and  make  partition  and  division  thereof 
according  to  their  best  skill  and  judgment,  and  by  sufficient  metes  and 
bounds  or  other  apt  designation,  divide,  sever  and  set  off  the  same, 
quality  and  quantity  relatively  considered,  to  and  among  the  several 
persons  hereinbefore  mentioned  in  severalty,  according  to  their 
respective  rights  and  interests  as  herein  found,  and  make  due  return 
to  this  court  of  their  doings  under  their  hands  and  seals  with  all 
convenient  speed. 

And  it  is  further  ordered  that  if,  in  the  judgment  of  the  said  com- 
missioners, the  -said  lands  are  not  susceptible  of  division  without 
manifest  prejudice  to  the  parties  in  interest,  then  in  such  case  that 
the  said  commissioners  fairly  and  impartially  value  each  piece  or 
parcel  of  said  lands  separately  and  make  true  report  under  their 
hands  and  seals  of  such  valuation  to  this  court. 

John  Marshall,  Judge  of  the  Greene  Circuit  Court. 
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Form  No.  14800.' 

(Precedent  in  Boggess  v.  Meredith,  16  W.  Va.  14.)* 

[(  Title  of  cause  as  in  Form  No.  12133.)\^ 

And  at  another  day,  to  wit,  at  a  circuit  court  held  for  Upshur 
county  on  the  nth  day  of  May.,  iS65,  this  cause  came  on  this  day  to 
be  heard  upon  the  bill  and  amended  bill,  answers  oi  John  S.  Mere- 
dith and  wife,  Benjamin  D.  Anderson,  John  Lank  and  wife,  William  E. 
Anderson,  Benjamin  Dill,  Andrew  Dill,  Samuel  Grace  and  wife,  John 
Emerson,  Susan  Mason,  Jonathan  Emerson,  a  son  oi  Jonathan  Emerson^ 
-deceased,  Thomas  George,  Jonathan  George,  William  Lose  and  wife, 
Alfred  Neavsom  the  elder,  Mary  Elizabeth  Newsom,  John  E.  Newsom, 
Ruth  Ann  J.  Neivsom,  Alfred  Ne^vsotti  the  younger,  Philip  E.  Newsom 
and  Philip  Newsom,  Abel  Strader,  George  W.  Tenney,  A.  R.  Tenney, 
Marshall  Tenney,  Watson  Westfall  and  wife,  Simon  Strader  and  wife, 
William  B.  Goodin  and  wife,  William  Bennett,  David  Moss,  William 
R.  Weather  holt.  Western  Mills,  John  Gates,  Charles  Gates,  Charles 
Demoss,  Moses  Hornbeck,  James  Hornbeck,  John  B.  Shipman,  John  M. 
Haney,  Joel  Newsom,  Owen  Hartley,  James  M.  Hawkins,  J.  V.  Knight, 
John  Demoss,  Jared  Evans,  Ja/nes  Hall,  John  Leonard,  M.  Boyles, 
William  F.  Haney,  William  Goodin,  E.  Goodin,  C.  M.  Goodin,  Isaac 
Strader,  Elizabeth  Rollins,  Thomas  Deen,  Henry  Wilfong,  J.  Neff,  S. 
Cutright,  T.  T.  Maxon,  A.  Boyles,  J.  A.  Foster,  E.  Rollins,  and  repli- 
cations thereto;  the  answer  oi  James  B.  Emerson  and  Marinda  Emer- 
son by  D.  S.  Haselden,  their  guardian  ad  litem;  the  answers  of  William 
L.  Tenney  a.n6.  Watson  Tenney,  hy  James  B.  McLean,  their  guardian  ad 
litem,  and  replications  thereto;  the  order  of  publication,  duly  posted 
and  published  against  the  absent  defendants;  the  bills  taken  for 
confessed  as  to  the  other  defendants;  the  depositions,  exhibits  and 
agreement  of  facts  filed,  and  was  argued  by  counsel,  on  considera- 
tion whereof  the  court  is  of  opinion  that  the  complainant  is  enti- 
tled to  the  relief  sought  in  his  bill  by  having  a  partition  of  the 
tract  of  nine  thousand  acres  of  land  in  the  bill  and  proceedings 
mentioned,  but  not  to  the  prejudice  of  the  purchasers  of  lots  num- 
bers seven,  nine,  ten,  eleven,  twelve,  fourteen,  fifteen  and  sixteen  as 
designated  on  a  plat  and  report  made  by  A.  W.  Sexton  and  Minter 
Bailey,  and  filed  in  the  papers  of  this  cause,  their  rights  having  been 
secured  to  them  under  the  decree  rendered  by  the  circuit  court  of 
Lewis  county  heretofore.  It  is  therefore  adjudged,  ordered,  and 
decreed  that  Festus  Young  and  Elias  Bennett  and  Jacob  Starcher,  any 
two  of  whom  may  act,  who  are  hereby  appointed  commissioners  for  the 
purpose,  do  go  upon  the  land  antl  ascertain  the  value  thereof  in  a 
state  of  nature,  and  assign  to  the  complainant  one  equal  moiety 
thereof  and  to  the  devisees  oi  Benjamin  Dill  ox  his  vendees,  the  other 
moiety.  But  in  making  said  assignment  they  shall  charge  to  the 
moiety  of  Dill's  devisees  the  lots  numbers  seven,  nine,  ten,  eleven, 
twelve,  fourteen,  jif teen  and  sixteen,  and  if  the  remaining  lots  are  of  a 
value  greater  than  numbers  seven,  nine,  ten,  eleven,  twelve,  fourteen^ 

1.    West   Virginia.  —  Code   (iSgg),   c.         2.  This  decree  was  affirmed. 
79,  §  I  ^/  seq.  8.  The  matter  to  be  supplied  within 

See,  generally,  supra,  note  3,  p.  485.     []  will  not  be  found  in  the  reported  case. 

507  Volume  13. 


14800.  PARTITION.  14801. 

fifteen  and  sixteen^  then  they  shall  equalize  the  value  thereof  by 
assigning  an  equal  moiety  of  the  whole  to  complainant,  and  the  resi- 
due they  shall  assign  to  the  devisees  of  said  Benjamin  Dill,  and  all 
other  questions  are  reserved,  and  return  a  fair  plat  and  report  of 
their  proceedings  in  order  to  a  final  decree. 

(5)  Where  Partial  Partition  is  Adjudged. 

Form  No.  1480  i .' 

{Commencing  as  in  Form  No.  lJf793,  atid  continuing  do7vn  to  *)  and 
the  right,  share  and  interest  of  the  defendant  Richard  Roe  in  and  to  the 
premises  mentioned  in  the  complaint  having  been  ascertained  and 
determined  as  follows,  to  wit :  {Here  state  the  ifiterest,  share  and  title 
of  the  defendant  as  in  the  report),  and  the  rights,  shares  and  interests  of 
all  other  parties  as  between  themselves  remaining  unascertained  and 
undetermined,  now,  on  motion  oi  Jeremiah  Mason,  attorney  for  said 
plaintiff,  it  is  ordered,  adjudged  and  decreed  that  partition  be  made 
as  between  said  deienddinX.  Richard  Roe,  whose  share  has  been  deter- 
mined, and  the  other  parties  to  this  action,  and  it  is  further  ordered, 
adjudged  and  decreed  that  Nathan  Hale,  Samuel  Short  and  William 
West,  three  reputable  and  disinterested  freeholders,  be  and  they  are 
hereby  designated  as  commissioners  to  make  said  partition. 

But  if  said  commissioners  shall  find  that  partition  cannot  be  made 
equally  between  the  parties  according  to  their  respective  rights, 
without  prejudice  to  the  rights  or  interests  of  the  parties,  then  said 
commissioners  shall  report  the  amount  of  compensation  to  be  made 
by  the  parties  respectively  for  equality  of  partition,  but  said  com- 
missioners shall  not  report  that  compensation  shall  be  made  by  a 
party  who  is  unknown  or  whose  name  is  unknown,  or  by  an  infant 
unless  it  appears  that  such  infant  has  personal  property  sufficient  to 
pay  it,  and  that  his  interest  will  be  promoted  thereby. 

It  is  further  ordered  that  all  parties  to  this  action  shall  produce  to 
and  leave  with  the  commissioners  aforesaid  all  deeds,  writings,  sur- 
veys and  maps  relating  to  the  aforesaid  described  property,  or  any 
part  thereof,  for  such  time  as  said  commissioners  shall  deem 
reasonable. 

And  it  is  further  ordered  that  this  action  be  severed  and  that  final 
judgment  be  rendered  with  respect  to  the  portion  of  the  property  set 
apart  to  the  said  Richard  Roe,  leaving  the  action  to  proceed  as  against 
the  other  parties  with  respect  to  the  remainder  of  the  property. 
Enter.  /.M.,].S.C. 

1.  New    York.  —  Where    the    right,  action.     Where  the  rights,  shares  and 

share  and  interest  of  a  party  has  been  interests  of  two  or  more  parties  have 

ascertained   and   determined,  and   the  been  thus  ascertained  and  determined, 

rights,  shares  or  interests  of  the  other  the   interlocutory  judgment    may   also 

parties,  as  between  themselves,  remain  direct  the   partition  among  them  of  a 

unascertained    or     undetermined,     an  part  of  the  property  proportionate    to 

interlocutory    judgment    for    partition  their  aggregate  shares.     In  either  case 

must    direct   a    partition    as    between  the  court  may  from  time  to  time,  as  the 

the  party  whose  share  has  been  so  de-  other  shares,  rights  and   interests  are 

termined  and  the  other  parties  to  the  ascertained    and     determined,    render 

508  Volume  13. 


14802.  PARTITION.  14803. 

8.  Allotment  or  Sale. 

a.  Actual  Partition. 

(1)  Appointment  of  Commissioners.^ 

(a)  Advertisement  of  Nomination  of  Commissioners. 

Form  No.  14802. 

(N.  J.  Laws  (1898),  p.  644.)* 

'Q-^  John  Marshall,  Justice  of  the  Supreme  Court  of  New  Jersey  (or 
Judge  of  the  Circuit  Court,  or  the  Court  of  Common  Pleas  of  the 
county  of  Hudson^, 

Notice  is  hereby  given  that  on  application  to  me  by  Johti  Doe  of 
Jersey  City,  in  the  county  of  Hudson,  in  the  state  oi  New  Jersey,  who 
claims  an  undivided  one-fourth  part  of  all  that  tract  of  land  {giving  a 
description  of  the  tract  or  tracts  intended  to  be  divided),  I  have  nominated 
Nathan  Hale,  Samuel  Short  d^Xi^  WilliamWest,  commissioners,  to  divide 
the  said  tract  (or  tracts)  of  land  mto  four  equal  shares  or  parts,  and 
unless  proper  objections  are  stated  to  me,  at  the  court  house  in 
Jersey  City,  in  said  county  oi  Hudson,  on  the  tenth  day  oi  June  next 
(uihich  is  to  be  at  least  thirty  days  from  the  date  of  the  notice)  the  said 
Nathan  Hale,  Samuel  Short  and  William  West  will  then  be  appointed 
commissioners  to  make  partition  of  the  said  land  pursuant  to  an  act 
■entitled  "An  act  concerning  partition." 

Given  under  my  hands  this  tenth  day  oi  May,  i899. 

John  Marshall,  Justice  (or  Judge). 

(b)  Order  for  Publication  of  Advertisement. 
Form  No.  14803.* 

It  is  hereby  ordered  that  the  foregoing  notice  of  nomination  of 
commissioners  be  published  iov  four  weeks  successively  at  least  once 

an  interlocutory  judgment  directing  a  shares  or  parts  in  which  the  tract  or 
partition  in  like  manner  of  the  remain-  tracts  of  land  were  or  at  the  time  of 
in<T  property.  Where  an  interlocutory  the  application  are  held  by  the  origi- 
judgment  is  rendered  as  above,  the  nal  coparceners,  joint  tenants  or  ten- 
court  may  direct  the  action  to  be  sev-  ants  in  common,  and  shall  nominate 
ered,  and  final  judgment  be  rendered  three  disinterested  persons  as  commis- 
with  respect  to  the  portion  of  the  prop-  sioners  to  make  partition  of  such  tract 
erty  set  apart  to  the  parties  whose  or  tracts  into  as  many  shares  or  parts 
rights,  shares  and  interests  are  deter-  as  the  same  was  originally  held.  Laws 
mined,  leaving  the  action  to  proceed  as  (1898),  c.  230,  §  i. 

against  the  other  parties  with  respect         See,    generally,    supra,   note    I,    this 

to  the  remainder  of  the  property,  and  page. 

if  necessary  the  court  may  direct  that         3.  New  Jersey. — The  justice  or  judge 

one  of  these  parties  be  substituted  as  shall   order   an    advertisement   of   the 

plaintiff.     Code    Civ.    Proc.    (1899),   §  nomination  of   the  persons  chosen   as 

1547.  commissioners  to  be  inserted  in  one  of 

See,  generally,  supra,  note  3,  p.  485.  the  public  newspapers  in  the  state  and 

1.  For  statutory  provisions  relating  to  in  such  other  public  newspapers  or 
the  appointment  of  commissioners  or  places  as  the  justice  shall  direct,  for 
referees  to  make  partition  see  list  of  four  weeks  successively.  Laws  (1898), 
statutes  cited  j«/>ra,  note  i,  p.  398.  c.  230,  §  i. 

2.  Ncwfersey. —  The  justice  or  judge  See,  generally,  supra,  note  I,  this 
-shall   ascertain   the   number   of   equal  page. 
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in  each  week,  in  the  Jersey  City  News,  a  newspaper  published  at  Jersey 
City,  in  the  county  of  Hudson,  in  the  state  oi  New  Jersey,  and  in  the 
Daver  Times,  a  newspaper  published  in  Dover,  in  the  state  of  Dela- 
ivare,  and  further  that  said  notice  be  posted  at  the  front  door  of  the 
court-house  in  said  county  of  Hudson  within  two  days  from  the  date 
of  this  order. 

Dated  this  tenth  day  of  May,  iB99. 

J.  M.,  Justice  (or  Judge). 

(r)  Order  Appointing  Commissioners. 

Form  No,  14804.' 

Georgia,  Bibb  County. 

In  the  matter  of  the  petition  of  John  \  In  the  Superior  Court  of  Bibb' 

Doe  for  the  partition  of  lands.        f       County,  June  Term,  iB99. 

The  petition  for  partition  in  the  above  stated  cause  coming  on  to 
be  heard,  and  satisfactory  proof  having  been  made  that  due  notice 
of  said  petition  has  been  given  to  all  parties  in  interest,  as  required 
by  law,  and  it  appearing  to  the  court  from  the  examination  of  the 
title  of  the  above  named  petitioner  and  the  part  or  share  of  the 
premises  to  be  partitioned,  that  all  of  the  three  parties  interested 
are  tenants  in  common  in  said  lands  and  premises,  and  that  each  of 
said  parties  is  entitled  to  a  one-third  interest  therein,  it  is  therefore 
ordered  that  Nathan  Hale,  Francis  Fern,  Charles  Chase,  Henry  Black 
and  Wallace  White,  freeholders  of  said  county,  be  and  the  same  are 
hereby  appointed  commissioners  to  partition  said  lands,  and  it  is 
further  ordered  that  the  clerk  of  this  court  issue  to  the  aforesaid 
freeholders  a  writ  of  partition  accordingly. 

Dated  this  seventeenth  day  oi  June,  iS99. 

John  Marshall,  Judge  of  Superior  Court  of 
Bibb  County,  Georgia. 

(2)  Commission  or  Writ.^ 
{a)  Directed  to  Commissioners  or  Referees? 

1.  Georgia.  —  When  the  application  3.  Precedents.  —  In  Hughes'  Case,  r 
for  partition  is  made,  and  when  due  Bland  (Md.)  46,  the  following  com- 
proof  is  made  that  the  notice  required     mission  is  set  out: 

has  been  given,  the  court  shall  examine  "  The  State  of  Maryland, 

the  petitioner's  title  and  part  or  share  To  Joseph    Toionshend,    Henry   Stottff'er, 

of  the  premises  to  be  partitioned,  and  James    Mosher,    Geon^e   Decker,    and 

shall  thereupon  pass  an  order  directing  John   Hillen,    of   Baltimore    County, 

the  clerk  of  the  court  to  issue  a  writ  of  Greeting: 

partition   framed  according  to  the  na-  WheresiS  George  Augustus  Hughes  a.nA 

ture  of  the  case,  directed  to  five  free-  Christopher  Hughes,  by  their  petition  to 

holders   of   the    county    in    which    the  the  Chancellor  of  Maryland,    have  set 

lands  are  situated,  who  shall  execute  forth,  that  the  late  Christopher  Hughes, 

and  return  the  writ  as  hereinafter  pro-  their  father,   died   intestate  and  seised 

vided.     2  Code  (1895),  §  4789.  in  fee  simple  of  sundry  parcels  of  land 

See  also  list  of  statutes  cited  supra,  and    real    estate    lying    and    being   in 

note  I,  p.  398.  Baltimore  County  and  in  Anne  Arundel 

2.  For  statutory  requirements  as  to  County,  leaving  a  widow,  Peggy 
commission  or  writ  see  list  of  statutes  Hughes,  and  six  children;  that  is  to 
cited  supra,  note  i,  p.  398.  say,  the  said  petitioners,  who  are  both 
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of  full  age;  and  Peggy,  who  has  inter- 
married with  Samuel  Moore;  Louisa 
Armistead,  who  heretofore  intermarried 
with  George  Armistead,  since  deceased; 
Alary,  who  has  intermarried  with  Hora- 
tio G.  Armstrong;  dind  Juliana,  who  has 
intermarried  with  Charles  M.  Thruston; 
to  whom  the  said  real  estate  has  de- 
scended. And  the  said  petitioners  al- 
lege, that  the  parties  so  entitled  cannot 
agree  upon  a  division  thereof;  they 
have  therefore  prayed,  that  partition  of 
the  said  estate  may  be  made  among 
the  aforesaid  heirs  according  to  their 
several  just  proportions,  agreeably  to 
the  Act  of  Assembly  in  such  case  made 
and  provided;  which  said  prayer  hath 
been  granted;  and  it  being  suggested 
to  the  Chancellor  that  you  are  discreet 
and  sensible  men  within  the  said  county; 
and  the  Chancellor  having  great  con- 
fidence in  your  prudence  and  integri- 
ty, hath  therefore  assigned,  commis- 
sioned, and  appointed;  and  doth  hereby 
assign,  commission  and  appoint  you, 
or  a  majority  of  you,  having  first  taken 
the  oath  hereto  annexed,  to  adjudge 
and  determine  whether  the  said  estate 
will  admit  of  being  divided  without 
loss  or  injury  to  all  the  parties  entitled, 
and  to  ascertain  the  value  of  the  said 
estate  in  lawful  money,  taking  into 
consideration  any  incumbrances  there- 
on; and  to  ascertain  the  value  of  the 
said  estate  subject  to  the  incumbrances; 
and  if  the  said  estate  can,  in  your 
opinion  and  judgment,  or  in  the  opinion 
and  judgment  of  a  majority  of  you,  be 
divided  without  loss  and  injury  to  all 
the  parties  entitled,  then  to  divide  and 
make  partition  of  the  same  fairly  and 
equally  in  value,  among  all  the  parties 
interested,  according  to  their  several 
just  proportions;  or  if  the  said  estate 
cannot  be  divided  equally  and  fairly 
among  all  the  parties  interested  accord- 
ing to  their  several  just  proportions, 
then  you,  or  a  majority  of  you,  shall 
divide  the  estate  into  as  many  parts  as 
it  is  susceptible  of,  without  loss  and  in- 
jury to  all  the  parties  entitled,  and 
ascertain  the  value  of  each  part  of  such 
estate  in  lawful  money,  subject  to  any 
incumbrance  thereon;  and  if,  in  your 
opinion  and  judgment,  orin  the  opinion 
and  judgment  of  a  majority  of  you,  the 
said  estate  cannot  be  divided  without 
loss  or  injury  to  all  the  parties,  then 
you,  or  a  majority  of  you,  shall  make 
return  to  our  Court  of  Chancery  of  your 
judgment,  and  the  reasons  upon  which 
the  same  was  formed,  and  the  real  value 


of  the  said  estate  in  lawful  money, 
subject  to  the  incumbrance  if  any 
thereon;  and  if  you,  or  a  majority  of 
you,  shall  determine  that  the  said 
estate  can  be  divided  in  either  of  the 
ways  hereinbefore  mentioned,  without 
loss  and  injury  to  all  parties,  then  you 
shall  cause  the  lands  to  be  surveyed 
and  laid  out  by  the  county  surveyor,  or 
such  other  person  as  you  may  think 
qualified,  for  the  several  parties  in  case 
the  estate  consists  of  lands;  and  if  the 
said  estate  shall  be  equally  divided 
among  all  the  parties  interested  accord- 
ing to  their  several  just  proportions, 
then  you,  ora  majority  of  you,  shallallot 
to  the  several  parties  their  respective 
shares  of  the  said  land;  and  in  case  the 
said  estate  shall  consist  of  houses,  you, 
or  a  majority  of  you,  shall  make  allot- 
ment and  partition  among  the  parties. 
And  you,  or  a  majority  of  you,  are 
hereby  empowered  and  directed  to 
ascertain  and  lay  off  the  widow's  dower 
in  and  to  the  lands  and  tenements  of 
the  estate,  before  you  shall  proceed  to 
divide  or  value  the  same;  and  you,  or 
a  majority  of  you,  shall  make  the  ascer- 
tainment and  location  of  such  dower  a 
Dart  of  your  return  to  this  commission. 
And  you,  or  a  majority  of  you,  shall 
cause  notice  to  be  given  to  all  parties 
concerned,  by  advertisement,  set  up  at 
the  Court-house,  and  in  such  other  pub- 
lic places  in  the  said  counties  as  you  may 
direct,  at  least  thirty  days  previous  to 
your  proceeding  to  execute  this  com- 
mission. And  you,  or  a  majority  of 
you,  are  appointed  commissioners  to 
proceed  in  the  premises,  according  to 
the  directions  of  an  Act  of  the  General 
Assembly  of  Maryland,  passed  at  De- 
cember Sessions,  1820,  chap,  igr,  enti- 
tled, '  An  act  to  reduce  into  one  system 
the  laws  to  Direct  Descents.'  And 
you,  or  a  majority  of  you,  having  made 
partition  or  allotment  in  manner  afore- 
said, shall  make  return  of  your  pro- 
ceedings to  our  Court  of  Chancery 
without  delay. 

Witness  the  Honorable  Theodorick 
Bland,  Esquire,  Chancellor,  this  i8th 
day  oi  April,  iS^j. 

Test  —  Ramsey  Waters, 

Reg.  Cur.  Can." 

In  Glover  v.  Ruffin,  6  Ohio  255,  the 
order  for  partition  was  as  follows: 
"The  State  of  Ohio,  Hamilton  county, 

set. 
To   Joseph    Carpenter,    Thomas  Dugan^ 

And  Joseph  Conn,  greeting: 

Whereas,  a  petition  was-presented  to- 
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Form  No.  14805.' 
(3  Barb.  Ch.  Pr.  (2d  ed.)  732.) 

^seal)  The  people  of  the  state  of  Neju  York,  To  Nathan  Haley 
Samuel  Short  and  William  West,  all  of  the  county  of  Erie^ 
Greeting: 

Whereas  at  our  Court  of  Chancery,  held  for  the  state  of  New  York, 
before  our  z//V^-chancellor  of  t\\Q  fourth  circuit  dit  Buffalo,  on  the  tenth 
day  oi  June,  one  thousand  eight  hundred  zxi^  forty-three,  a  certain 
decretal  order  was  made  by  the  said  court  in  a  certain  case  depend- 
ing in  said  court,  wherein  John  Doe  was  complainant  and  Richard  Roe 
defendant,  by  which  it  was  among  other  things  ordered  that  a  parti- 
tion of  the  premises  mentioned  and  described  in  the  bill  in  this  cause 
•should  be  made  between  the  said  complainant  and  defendant  in  equal 
portions,  quality  and  quantity  relatively  considered. 

And  whereas  by  said  decretal  order,  it  was  further  ordered  that  in 
<:ase  the  said  partition  could  not  be  made  equally  between  the  said 
parties,  without  prejudice  to  the  rights  and  interests  of  one  of  them, 
that  then,  and  in  such  case,  compensation  should  be  made  by  one  of 
the  said  parties  to  the  other  for  equality  of  partition,  according  to 
the  equity  of  the  case. 

And  whereas  it  was  in  and  by  said  decretal  order  further  ordered 
that  a  commission  issue  out  of  and  under  the  seal  of  this  court  to 
you  to  be  directed,  authorizing  and  directing  you  to  act  in  the  prem- 
ises for  the  purpose  of  carrying  the  said  decretal  order  into  effect. 

Now  therefore  know  ye,  that  Confiding  in  your  prudence  and  dis- 
cretion, we  have  assigned  and  appointed  you,  the  said  Nathan  Hale, 
Samuel  Short  and  William  West,  commissioners  for  the  purposes 
herein  mentioned,  and  do  give  you  or  any  two  of  you,  full  power  and 
authority  to  make  partition  of  the  premises  above  mentioned  and 
hereinafter  set  forth  and  described  between  the  said  John  Doe  and  the 
said  Richard  Roe  according  to  their  respective  rights  and  interests 
therein,  as  the  same  have  been  ascertained,  declared,  determined  and 
adjudged  in  and  by  the  decretal  order  aforesaid,  and  that  you,  the 
said  commissioners,  or  such  two  of  you  as  may  make  the  said  parti- 
tion, make  report  under  your  hands  to  our  said  Court  of  Chancery  of 

the  court  of  common  pleas  for  the  county  said  courl,  at  Cincinnati,  this  jth  day  of 

aforesaid,  at  April  term,   i8/^,   in    the  April,  iS,i2. 

words  following,  to  wit:  {Here  follows        (seal)  John  S.  Gano,  Clerk." 

the  petition').  A  commission  to  "  enter  upon,  divide 

It  is  ordered  that  you  be  appointed  as  and  set  forth"  the  lands  in  question, 

commissioners  to  divide  and  set  off  the  without  authorizing  the  commissioners, 

petitioner  his  share  as   aforesaid,  and  if  the  land  cannot  be  divided  fairly  and 

that  you  in  all  things  be  directed  and  equally  among  all  the  parties  interested, 

carefully  observe  the  requisitions  of  the  to  divide  it  into  as  many  parts  as  it  is 

act,  entitled,   'an  act  for   the   proving  susceptible  of,  without  loss  or  injury, 

and  recording  wills   and    codicils,   de-  and  then  to  ascertain  the  value  of  each 

fining     the     duties    of    executors    and  part  as  required  by  the  act  of  assembly, 

administrators,     the     appointment    of  is  not  sufficient.     Stallings  v.  Stallings, 

guardians,  and   the  distribution  of  in-  22  Md.  41. 

solvent  estates,'  passed  by  the  legisla-         1.  Though  chancery  practice  has  been 

ture  of  the  State  of  Ohio.  abolished   in  Ne-cv  York,   this    commis- 

In  testimony  whereof,   I  have  here-  sion  is  here  inserted  as  a  model  for  use 

unto  set  my  hand  and  affixed  the  seal  of  in  chancery  jurisdictions. 
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your  proceedings  in  and  by  virtue  hereof  without  unnecessary  delay. 
And  we  do  by  these  presents  further  authorize,  direct  and  require 
you,  or  such  two  of  you  as  may  make  said  partition,  and  in  case  the 
same  cannot  be  made  equal  between  the  said  parties  without  preju- 
dice to  the  rights  and  interests  of  one  of  them  unless  compensation 
be  made  by  one  of  the  said  parties  to  the  other  for  equality  of  parti- 
tion in  the  said  premises,  that  then  and  in  such  case  you,  or  such  two 
of  you  as  may  make  such  partition,  ascertain  what  compensation  or 
compensations  ought  to  be  made  by  such  one  of  the  said  parties 
respectively,  who  ought  to  make  the  same  to  such  one  of  the  said 
parties  respectively  to  whom  the  same  ought  to  be  made  for  equality 
■of  partition,  according  to  the  equity  of  the  case,  and  that  you,  or  such 
./«/<?  of  you  as  may  make  the  said  partition,  allot  and  award  such  com- 
pensation or  compensations  to  be  made  accordingly.  And  that  in 
your  said  report  and  return  you  certify  and  declare  the  compensation 
or  compensations  or  sum  or  sums  of  money  which  you,  or  such  tivooi 
you  as  may  make  the  said  partition  may  ascertain,  allot  and  award,  to 
be  made  by  and  to  the  parties  respectively,  and  by  whom  the  same 
shall  be  made  and  to  whom  the  same  shall  be  awarded.  And  we  do 
hereby  further  order  and  direct  that  you,  or  such  two  of  you  as  shall 
act  in  the  premises  by  virtue  of  the  said  decretal  order  and  of  this  com- 
mission, do  for  the  better  understanding  and  more  clear  elucidation  of 
the  shape  and  situation  of  the  said  premises  and  of  the  manner  in 
which  said  partition  shall  be  made,  make  or  cause  to  be  made  and 
annexed  to  and  returned  with  this  commission,  a  map  of  the  whole  of 
the  said  premises,  showing  clearly  and  distinctly  the  division  which 
you  shall  make  of  the  premises.  And  the  better  to  enable  you  to 
make  the  partition  and  perform  the  duties  above  directed,  you  and 
•each  of  you  are  and  is  hereby  authorized  and  empowered  to  enter  into 
and  upon  and  view  the  said  premises  in  full  or  any  part  thereof, 
together  with  such  surveyors  and  assistants  as  you  may  deem  neces- 
sary, and  to  survey  the  same  or  cause  the  same  to  be  surveyed,  for 
the  purpose  aforesaid,  which  said  premises  are  described  as  follows: 
{inserting  description^. 

Witness,  Reuben  H.  Walworth,  Chancellor  of  our  said  state  at  Buffalo^ 
this  twentieth  day  oi  June,  one  thousand  eight  hundred  and  forty- 
ihree. 

Calvin  Clark,  Clerk. 

Jeremiah  Mason,  Solicitor  for  complainant. 

Form  No.  14806.' 

Clerk's  Office,  Superior  Court.  — Bibb  County. 
To  Nathan  Hale,  Francis  Fern,  Charles  Chase,  Henry  Black  and  Wallace 
White: 
By  virtue  of  an  order  granted  at  the  June  term,  \Z99,  of  the  Bibb 
Superior  Court,  you,  or  the  majority  of  you,  are  hereby  required, 
after  being  sworn  according  to  law,  and  after  giving  notice  as  required 
by  law  of  the  time  appointed  for  executing  this  writ,  to  the  parties 
at  interest,  to  proceed  to  make  a  just  and  equal  partition  and  division 

1.  Georgia.  —  2  Code  (1895),  §  4789.         See,  generally,  supra,  note  2.  p.  510. 
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of  a  tract  of   land   lying  in  Bibb  county,  in  the  state  of  Georgia, 

being  a  part  of  land  lot  No.  100,  in  the district  oiBibb  county, 

said  lot  being  {^Here  give  a  description  of  the  land),  as  you  shall  judge 
to  be  in  proportion  to  the  share  or  interest  of  each,  and  most  bene- 
ficial to  the  common  owners  of  the  said  tract  or  lot  of  \dind,  John  Doe 
being  the  owner  of  one-third  interest  in  said  lot,  Sind  Jane  Doe  dind 
Richard  Doe  being  the  owners  of  one-third  interest  each  in  said  lot. 
And  it  is  further  ordered  that  you  return  this  writ  with  your  actions 
and  doings  thereon  under  your  hands  and  seals  to  said  Superior  Court 
within  three  months  from  date. 

Witness  the  Yion.  John  Marshall,  judge  of  said  court,  this  seven- 
teenth day  oi  June,  iS99. 

(seal)  Calvin  Clark,  Clerk  Superior  Court. 

Form  No.  14807.' 

State  oi  Illinois,  \  In  the  Circuit  Court  of  Greene  County, 

Greene  County.   \      '    Of  the  November  Term,  \2>99. 
John  Doe,  complainant,  'j 

D-  L     J  D       7-r>      c         7  ci     ^r  Warrant  to  Commissioners. 
Richard  Roe,  Jane  Doe,  Samuel  Cihort  [ 

and  William  ff^<?.y/,  defendants.       J 

To  Francis  Fern,  Nathan  Hale  and  Wallace  White,  three  discreet  and 

disinterested  persons  of  said  county,  greeting: 

Whereas  at  a  term  of  court  begun  and  holden  within  and  for  said 
county  of  Greene  on  the  tenth  day  oi  November,  a.  d.  \%99,  the  above 
entitled  cause  came  on  to  be  heard,  and  the  court  being  fully  advised 
in  the  premises,  did  find  that  the  above  named  petitioner,  John  Doe, 
and  the  defendants  above  named,  Richard  Roe,  Jane  Doe,  Samuel  Short 
and  William  West,  are  the  owners  as  tenants  in  common  (or  joint 
tenants  or  coparceners')  of  the  following  described  real  estate,  to  wit: 
{describing  it)  situate  in  the  county  of  Greene,  and  state  of  Illinois. 

That  the  share  to  which  each  of  said  parties  is  entitled  in  said 
premises  is  as  follows:  {Here  specify  the  share  to  which  each  party  is 
entitled). 

And  whereas  it  was  further  ordered,  adjudged  and  decreed  that 
partition  and  division  be  made  of  said  premises  according  to  the 
respective  interests  of  said  parties  as  found  by  the  court,  if  the  same 
were  susceptible  of  division,  and  if  said  premises  were  not  suscepti- 
ble of  division  without  manifest  prejudice  to  the  parties  in  interest, 
then  that  the  value  of  each  piece  or  parcel  thereof  separately  be 
ascertained  and  report  thereof  be  made  to  the  court,  and  it  was 
ordered  by  the  court  that  Francis  Ferjt,  Nathan  Hale  and  Wallace 
White,  three  discreet  and  disinterested  persons,  and  who  are  not  con- 
nected with  any  of  said  parties  by  consanguinity  or  affinity,  be 
appointed  commissioners  to  make  partition  and  division  of  said  land. 

1.  Illinois. — The  court,  when  it  shall     entirely  disinterested,   to    make    parti- 
order  a  partition  of  any  premises  to  be     lion  of  the  premises.     Starr  &  C.  Anno, 
made,  shall  appoint  three  commission-     Stat.  (1896),  c.  106,  par.  16. 
ers  not  connected  with  any  of  the  par-         See,    generally,    supra,    note    2,     p. 
ties  by  consanguinity  or  affinity,   and     510. 
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Now  therefore,  in  the  name  of  the  people  of  the  state  of  IllinoiSy 
you  are  hereby  commanded,  having  first  taken  the  oath  required  by 
law,  well  and  truly,  and  according  to  your  best  skill  and  judgment, 
to  go  upon  the  said  premises  and  make  partition  and  division 
thereof,  and  by  sufficient  metes  and  bounds  or  other  apt  designation 
divide,  sever  and  set  -off  the  same,  quality  and  quantity  relatively 
considered,  to  and  among  the  several  persons  hereinbefore  men- 
tioned in  severalty,  according  to  their  respective  rights  and  interests 
therein,  as  the  same  were  adjudged,  determined,  ordered  and  directed 
by  the  court  as  hereinbefore  set  forth,  and  in  all  respects  you  are 
required  to  conform  to  the  law  prescribing  your  duties  in  the  prem- 
ises, and  make  due  return  of  your  proceedings  herein  to  this  court 
with  all  convenient  speed. 

And  if  said  premises  are  not  susceptible  of  division  without  mani- 
fest prejudice  to  the  parlies  in  interest,  then  in  such  case  you  are 
commanded  fairly  and  impartially  to  value  each  piece  or  parcel  of 
said  premises,  separately,  and  make  true  report  of  such  valuation  to 
this  court. 

Witness,  Calvin  Clark,  clerk  of  said  court  and  the  seal  thereof  at  Car- 
rollton,  in  said  county   this  twenty-fourth  day  of  November,  a.  d.  \Z99. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  14808.' 

In  the  District  Court  of  Iowa  in  and  for  Harrison  County. 

Tohn  Doe,  plaintiff,  ^  t^t       ^^^      t     t-' 

•^  ■     ^  I  No.  100.     In  Equity. 

D-  L     J  D       7-n  17-7-    r»       y  Commission  to  Referees    to 

Richard  Roe,  Jane  Doe  and  /uha  Doe,  T      p^^^ition  Real  Estate. 

defendants.  j 

To  Nathan  Hale,  Samuel  Short  and  William  West,  referees : 

You,  and  each  of  you,  are  hereby  notified  that  in  the  partition  of 
the  hereinafter  described  premises,  between  the  parties  to  the  above 
entitled  cause,  it  was  found  by  the  court  that  the  above  named 
plamti fi yohn  Doe,  and  the  above  named  defendants  Richard  RoCy 
Jane  Doe  and  Julia  Doe,  each  are  the  owners  in  fee  simple  of  an 
undivided  share  of  the  following  described  real  estate,  to  wit: 
{describing  it\  and  it  was  then  and  there  ordered,  adjudged  and 
decreed  by  this  court,  that  the  said  shares  and  the  interests  of  the 
owners  respectively  in  the  said  premises  be  confirmed,  and  that  par- 
tition thereof  be  made  accordingly. 

You  are  therefore  hereby  commanded  and  empowered  to  make 
partition  of  the  aforesaid  real  estate  between  the  said  John  Doe, 
Richard  Roe,  Jane  Doe,  and  Julia  Doe,  by  assigning  to  each  one  Jour  th 
interest  thereof  in  severalty,  according  to  law,  and  that  after  com- 
pleting said  partition  you  make  report  on  or  before  \\i^  first  day  of 

1.  Iowa.  —  Upon  entering  decree  for  appointed  to  make  partition,  unless  the 

partition,   the  court  shall  appoint  ref-  parties    to    the    suit    agree    to   a    less 

erees  to  make  partition,  unless  the  par-  number,    but   where  it  is   shown  that 

ties  agree  to  a  sale  of  the  property,  or  partition  cannot  be  made,  and  a  sale  is 

where   it  is  shown   that  the   property  ordered,  the  court  may  fix  the  number, 

cannot    be   equitably  divided  into  the  Code  (1897),  §  4253. 
requisite  number  of  shares  a  sale  shall        See,    generally,    supra,    note    2,    p. 

be  ordered.      Three   referees   shall  be  510, 
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the  next  term  of  this  court,  in  writing,  of  your  proceedings  to  the 
court,  with  a  plat  of  said  premises  and  a  description  of  the  different 
parcels  of  land  assigned  to  each  of  said  parties. 

Witness  my  hand  and  the  seal  of  said  court  hereunto  affixed  this 
tenth  day  oi  July,  a.  d.  \W9,  at  Logan,  Iowa. 

(seal)  •  Calvin  Clark,  Clerk. 

Form  No.  14809.' 
State  of  New  Jersey,  \ 
Mercer  County.  [ 

John  Marshall,  Justice  of  the  Supreme  Court  of  New  Jersey,  (or  Judge 
(seal)  of  the  Circuit  Court  or  the  Court  of  Common  Pleas  of  the 
county  of  Mercer^  to  Nathan  Hale,  Samuel  Short  and  William 
West,  Greeting: 

Whereas  an  application  was  heretofore  filed  with  the  undersigned 
justice  of  the  Supreme  Court  of  the  state  of  New  Jersey,  by  John  Doe, 
praying  that  certain  real  estate  in  said  application  described  and 
being  as  follows,  to  wit :  {describing  it')^  be  partitioned  among  the  parties 
entitled  thereto,  whereupon  an  advertisement  was  signed  and  issued 
by  him  as  follows,  to  wit:  {Here  set  out  a  copy  of  the  advertisement),  and 
said  advertisement  ordered  to  be  published  in  the  Princeton  News,  a 
newspaper  published  in  the  township  of  Princeton,  in  the  county  of 
Mercer  and  state  of  Ncai  Jersey,  and  also  in  the  Trenton  Times,  a 
newspaper  published  at  the  city  of  Trenton,  in  said  county  of  Mercer, 
for y"^«r  weeks  successively,  at  least  once  in  each  week,  and  this  being 
the  day  appointed  by  me  for  hearing  objections  to  the  persons  nomi- 
nated as  commissioners  for  the  purpose  of  making  partition  of  said 
premises,  and  it  appearing  that  said  advertisement  has  been  published 
as  required  by  said  order,  and  no  objections  being  made  to  the  per- 
sons so  nominated,  therefore  I  do  appoint  you,  the  said  Nathan  Hale, 
William  West  and  Samuel  Short,  commissioners  to  divide  the  said 
land,  pursuant  to  the  directions  prescribed  in  an  act  entitled  "An 
act  concerning  partition,"  ixito  five  equal  parts,^  and  to  allot  to  John 
Doe  one  of  such  shares,  to  Richard  Roe  one  other  of  such  shares,  to 
Jane  Doe  one  other  of  such  shares,  to  Julia  Doe  one  other  of  such  shares, 
and  to  Henry  Doe  one  other  of  such  shares,  said  shares  so  allotted  to  be 
by  said  parties  respectively  held  in  severalty  as  provided  by  said  act. 

And  make  report  of  your  proceedings  herein  by  a  full  and  ample 
certificate  under  your  hands  and  seals. 

Witness  my  hand  and  seal  this  tenth  day  oi  June,  iS99. 

John  Marshall,  Justice  of  the  Supreme  Court 
of  the  State  of  New  Jersey. 

1.  New  fersey.  —  If  no  objections  are  Commission  must  be  in  writing.     N.  J. 

made  before  the  justice  or  judge  on  the  Laws  (1898),  c.  230,  t$  2. 

day  appointed  by  him  for  that  purpose,  See,  generally,  supra,  note  2,  p.  510. 

to  the  persons  nominated  as  commis-  2.  Description  of  land  to  be   divided 

sioners,  then  the  justice  or  judge  shall,  must  be  set  out  in  the  commission.    N. 

in  writing,  under  his  hand  and  seal,  J.  Laws  (1898),  c.  230,  §  2. 

appoint  the  persons  so  nominated  to  be  See.  generally,  supra,  note  2,  p.  510. 

commissioners  and  divide  the  said  land  3.  Number  of  parts  or  shares  into  which 

pursuant   to   statute.     Laws  (1898),   c.  the  land  is  to  be  allotted  must  be  stated. 

230,  §  2.  N.  J.  Laws  (1898),  c.  230,  ^  2. 

See,  generally,  supra,  note  2,  p.  510.  See,  generally,  supra,  note  2.  p.  510. 
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(J>)  Directed  to  Sheriff. 
Form  No.  i  4  8  i  o .' 
The  State  of  Ohio,         )  ^^j^  ^^  Partition  and  Dower. 
Hamilton  County,  ss      ) 
To  the  Sheriff  of  said  County,^  Greeting: 

We  command  ^  you,  that  without  delay,  by  the  oaths  of  Nathan 
Hale,  Samuel  Short  and  William  West,  you  cause  to  be  set  off  and 
assigned  to  Julia  Doe,  widow  of  William  Doe,  late  of  said  county, 
deceased,  one  full  equal  third  part  of  the  real  estate  hereinafter 
described;  and  that  in  like  manner,  by  the  like  oaths  of  the  same 
men,  you  cause  partition  to  be  made  of  the  following  real  estate, 
situate  in  the  city  of  Cincinnati,  in  said  county  of  Hamilton,  and 
described  as  follows,  to  wit:  {describing  it)  subject  to  said  dower 
estate,  among  the  persons  named  herein,  and  in  the  following  pro- 
portions, to  wit: 

To  John  Doe.,  one  third  part. 

To  Richard  Roe,  one  third  part. 

To  Jane  Doe,  one  third  part. 

In  pursuance  of  an  order  lately  made  in  our  Court  of  Common  Pleas, 
within  and  for  the  said  county  of  Hatniltofi,  in  a  certain  petition  for 
partition  and  dower,  wherein  the  said  John  Doe  is  petitioner,  and 
Richard  Doe  and  Jane  Doe  are  respondents;  and  that  your  proceed- 
ings in  the  premises  you  distinctly  certify,  under  your  hand,  to  our 
said  court  forthwith. 

Witness  my  name  and  the  seal  of  the  Court  of  Common  Pleas,  at 
the  court-house  in  Cincinnati,  this  tenth  day  of  October,  a.  d.  i^99. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  i  4  8  1 1  .* 
The  State  of  Texas. 
To  the  Sheriff  or  any  Constable  of  Freestone  county,*  Greeting: 

Whereas  on  the  tenth  day  oi  Ju?te,  a.  d.  \2>99,  a  decree  was  entered 
in  the  District  Court  of  said  county  of  Freestone,  a  copy  of  which  is 
annexed  to  this  writ,^  directing  the  partition  of  certain  real  estate  in 

1.  Ohio. — If  the  court  find  that  the  set  oflf  and  divided  to  the  plaintiff  or 
plaintiff  has  a  legal  title  to  any  part  each  party  in  interest  such  part  and 
of  the  estate,  it  shall  order  partition  proportion  of  the  estate  as  the  court 
thereof  in  favor  of  the  plaintiff  or  of  all  may  order.  Bates'  Anno.  Stat.  Ohio 
parties  in   interest,  appoint  three  dis-  (1897),  §  5758. 

interested  and  judicious  freeholders  of         See,  generally,  supra,  note  2,  p.  510. 
the    vicinity    to    be   commissioners    to         4.    Texas,   —  When     partition     shall 

make  the  partition,  and  order  a  writ  of  have    been    adjudged,   the   clerk    shall 

partition   to  issue.     Bates'  Anno.  Stat,  issue  a  writ  of  partition.     Rev.  Stat. 

(1897),  §  5757-  (1895),  art.  3612. 

See,  generally,  jw/ra,  note  2,  p.  510.  See,  generally,  supra,  note  2,  p.  510. 

2.  Direction  or  Address.  —  Writ  may  be  5.  Direction  or  Address. — The  writ  may 
directed  to  the  sheriff  of  either  of  the  issue  to  the  sheriff  or  any  constable  of 
counties  in  which  any  part  of  the  estate  the  county.  Tex.  Rev.  Stat.  (1895), 
lies.     Bates'  Anno.  Stat.  Ohio  (1897),  §  art.  3612. 

5758.  See,  generally,  supra,  note  2,  p.  510. 

See,  generally,  supra,  note  2,  p.  510.  6.  Copy  of  decree,  properly  certified, 

3.  Command.  —  The  writ  shall  com-  shall  accompany  the  writ.  Tex.  Rev. 
mand  the  sheriff  that  by  the  oaths  of  Stat.  (1895),  art.  3612. 

the  commissioners,  which  oath  may  be         See,    generally,    supra,    note    2,     p, 
administered  by  him,  he  cause   to  be     510. 
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said  decree  described,  between  John  Doe  and  Richard  Roe^  joint 
owners  thereof; 

And  whereas  Nathan  Hale,  Samuel  Short  and  William  West  have 
been  appointed  commissioners  to  make  said  partition  in  accordance 
with  said  decree  and  the  law; 

And  whereas  Wallace  White  has  been  appointed  by  said  court,  sur- 
veyor, to  assist  such  commissioners  in  making  said  partition  ;i 

Therefore,  you  are  hereby  commanded^  to  notify  the  said  Nathan 
Hale,  Samuel  Short  and  William  West  that  they  have  been  duly 
appointed  commissioners  as  aforesaid,  and  that  they  are  authorized 
and  required  hereby,  after  being  duly  sworn  according  to  law  and 
after  having  notified  the  parties  thereof,  to  enter  with  said  surveyor, 
and  with  such  other  assistance  as  to  them  may  seem  necessary  to 
aid  them  in  the  discharge  of  their  aforesaid  duties,  upon  the  afore- 
said described  tract  of  land,  and  then  and  there,  after  viewing  said 
premises,  to  make  fair,  just  and  equal  partition  between  the  aforesaid 
parties  to  the  best  of  their  knowledge  and  skill  and  in  accordance 
with  the  directions  contained  in  such  decree,  and  with  law. 

And  that  they  shall  report  their  doings  herein  in  writing,  under 
their  oaths,  to  this  court  on  or  before  the.  first  day  of  the  next  term 
thereof  to  be  held  at  the  court-house  of  said  Freestone  county  in  Fair- 
field, on  the  first  Monday  in  September  next,  the  same  being  the  second 
day  of  September,  iS99. 

Herein  fail  not,  but  have  you  then  and  there  before  said  court  on 
the  said  first  day  of  next  term  hereof,^  this  writ,  with  your  return 
herein,  showing  how  you  have  executed  the  same. 

Witness  (concluding  as  in  Form  No.  8889). 

(3)  Oath  of  Commissioners  or  Referees.* 

Form  No.  i  4  8  i  2 .' 

Georgia,  Bibb  County. 

1.  Surveyor  may  be  appointed  by  the  4.  Oath  of  Commissioner.  —  Commis- 
court  to  assist  the  commissioners  in  sioners  must  take  the  oath  of  office  re- 
making partition;  in  such  case  the  writ  quired  by  the  statute.  Tibbs  z/.  Allen, 
of  partition  shall  name  such  surveyor  27  111.  iig;  Claude  i'.  Handy,  83  Md.  225. 
and  the  writ  shall  be  served  upon  him  Where  the  statute  requires  that  com- 
in  the  same  manner  as  upon  the  com-  missioners  take  an  oath  "  to  make 
missioners.  Tex.  Rev.  Stat.  (1895),  partition  in  accordance  with  the  judg- 
art.  3614.  meat  of  the  court  as  to  the  rights  and 

See,  generally,  JM;>rrt!,  note  2,  p.  510.  interests   of  the    parties,"  an    oath    to 

2.  Command. —  The  writ  shall  com-  "divide  the  land  impartially"  is  not 
mand  the  sheriff  or  constable  to  notify  sufficient.  Tibbs  z/.  Allen,  27  111.  iig. 
each  of  the  commissioners  of  their  ap-  For  statutory  provisions  relating  to 
pointment  as  such.  Tex.  Rev.  Stat,  oath  of  commissioners  or  referees  see 
(1S95),  art.  3612.  list  of  statutes  cited  supra,   note   i,   p. 

See,  generally,  supra,  note  2,  p.  510.  398. 

3.  When  Betnrnable.  —  The  writ  of  5.  Georgia. —  The  commissioners  shall 
partition,  unless  otherwise  directed,  be  sworn,  before  some  officer  authorized 
shall  be  made  returnable  to  the  first  by  law  to  administer  an  oath,  duly  and 
day  of  the  next  term  of  the  court  from  impartially  to  execute  the  writ.  2  Code 
whence   the  same    issues.     Tex.    Rev.  (1895),  §  4790. 

Stat.  (1895),  art.  3615.  See,  generally,    supra,    note    4,    this 

See,  generally,  j«/ra,  note  2,    p.   510.     page. 
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We,  the  undersigned  commissioners,  do  solemnly  swear  duly  and 
impartially  to  execute  the  within  writ. 

Nathan  Hale. 
Francis  Fern. 
Charles  Chase. 
Henry  Black. 
Wallace  White. 
Sworn  to  and   subscribed  before  me  this  seventeenth  day  oi  JunCy 

(seal)  Norton  Porter ,  Notary  Public. 

Form  No.  14813.' 

State  of  Illinois,  ) 
Gree/te  County.  [ 

I,  Nathan  Hale,  do  solemnly  swear,  that  I  will  fairly  and  impartially 
make  partition  of  the  premises  described  in  the  foregoing  warrant, 
according  to  the  rights  and  interests  of  the  said  parties,  as  declared 
by  the  judgment  of  the  court,  if  the  same  can  be  done  consistently 
with  the  interests  of  the  parties;  or  if  the  same  cannot  be  so  divided 
without  manifest  prejudice  to  the  parties  in  interest,  that  I  will 
fairly  and  impartially  appraise  the  value  of  each  piece  or  parcel  of 
the  said  premises,  and  true  report  thereof  make  to  the  court. 

Nathan  Hale. 

Subscribed  and  sworn  to  before  me  this  tenth  day  oi  November, 
A.  D.  iW9. 

(seal)  Norton  Porter^  Notary  Public. 

Form  No.  1 4  8  i  4 .' 

John  Doe,  plaintiff,  ) 

against  >  Partition. 

Richard  Roe,  Jane  Doe  and  Julia  Doe,  defendants.  ) 
The  State  oi  Iowa,  ) 

r  SS 

Harrison  County,    \ 

We,  Nathan  Hale,  Samuel  Short  and  William  West,  do  severally 
swear  that  we  will  well  and  faithfully  perform  the  duties  of  referees 
in  the  above  entitled  cause,  and  make  a  just  and  equitable  partition 
therein,  according  to  the  best  of  our  knowledge  and  ability. 

Nathan  Hale,  ) 
Samuel  Short,  y  Referees. 
William  West,  ) 
Subscribed  and  sworn  to  before  me  hy  Nathan  Hale,  Samuel  Short 
and  William  West  this  tenth  day  oi  June,  a.  d.  \W9. 

(seal)  Norton  Porter,  Notary  Public. 

1.  Illinois. — The  commissioners  shall  without  manifest  prejudice  to  the  par- 
each  take  and  subscribe  an  oath  or  ties  in  interest,  that  they  will  fairly  and 
affirmation,  fairly  and  impartially  to  impartially  appraise  the  value  of  each 
make  partition  of  the  premises  accord-  piece  or  parcel  of  the  premises  sought 
jng  to  the  rights  and  interests  of  the  par-  to  be  divided,  and  a  true  report  make 
ties  as  declared  by  the  judgment  of  the  to  the  court.  Starr  &  C.  Anno.  Stat, 
court,  if  the  same  can  be  done  consist-  (1896),  c.  106,  par.  17. 
ently  with  the  interests  of  the  parties.  See,  generally,  supra,  note  4,  p.  518. 
and  if  the  same  cannot  be  so  divided  2.  See,  generally,  jw/ra,  note  4,  p.  518. 
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Form  No.  14815.' 

North  Carolina^  \ 
Wake  County,     f 

You  and  each  of  you  do  solemnly  swear  that  in  the  partition  of 
the  real  estate  about  to  be  made  by  you,  you  will  fairly  and  impar- 
tially do  justice  among  the  tenants  in  common  according  to  your 
best  skill  and  ability,  and  agreeably  to  law,  so  help  you  God. 

Nathan  Hale. 
Samuel  Short. 
William  West. 
Sworn  to  and  subscribed  before  me  this  tenth  day  of  March,  a.  d.. 
tZ99. 

Calvin  Clark,  Clerk  Superior  Court. 

(4)  Notice  of  Partition.^ 

Form  No.  14816.^ 

Georgia,  Bibb  County. 

John  Doe,  Julia  Doe  and  Richard  Doe: 

You  will  take  notice  that  the  undersigned,  by  virtue  of  a  writ  of 
partition  to  us  directed  from  the  Superior  Court  of  Bibb  county,  will, 
on  the  thirtieth  day  of  June,  iS99,  proceed  to  make  partition  of  the 
following  described  lands,  to  wit,  (^describing  them),  situated  in  said- 
county  of  Bibb,  and  in  which  you  have  an  interest. 
Dated  this  twentieth  day  of  June,  i899. 

Nathan  Hale. 

Francis  Fern. 

Charles  Chase. 

Henry  Black. 

Wallace  White. 

(5)  Notice  of  Allotment. 

Form  No.  1 4  8 1  7  .* 
The  undersigned  commissioners  appointed  hy  John  Marshall,  Jus- 
tice of  the  Supreme  Court  of  the  state  of  New  Jersey,  (or  Judge  of  the 

1.  North  Caroliva.  —  Commissioners  Pr.  (N.  Y.)  133;  Doubleday  v.  New- 
shall  be  sworn  by  a  justice  of  the  peace,  ton,  (County  Ct.)  9  How.  Pr.  (N.  Y.)  71. 
or  other  person  authorized  to  adminis-  In  California,  it  has  been  held  that 
ter  oaths,  to  do  justice  among  the  ten-  referees  appointed  to  make  partition 
ants  in  common  in  respect  to  such  after  the  interlocutory  decree,  whose 
partition  according  to  their  best  skill  sole  duty  it  is  to  apportion  and  allot 
and  ability.     Code  (1883),  §  1893.  the  land,  are   not  required   to  give  the 

See,  generally,  supra,  note  4,  p.  518.     parties  a  hearing.    Richardson  w.  Loupe, 

2.  Notice  of  time  and  place  of  partition     80  Cal.  490. 

must  be  given  by  the  commissioners.  For  statutory  provisions  relating  to 

Ware  v.  Hunnewell,  20  Me.  291;  Simp-  notice  of  partition  see  list  of  statutes 

son  z/.  Simpson,  59  Mich.  71;  McLaugh-  cited  supra,  note  i,  p.  398. 

lin  V.  Chambers,   57  Mich.   35;  Row  v.  3.  Georgia. — The  commissioners  shall,. 

Row,  (Supreme   Ct.  Spec.  T.)  4  How.  if  possible,  give  all  parties  in  interest  at 

Pr.  (N.  Y.)  133;  Doubleday  v.  Ne\vton,  least  eight  days'  notice  of  the  time  of 

(County  Ct.)  9    How.    Pr.   (N.  Y.)    71.  executing  the   writ.     2  Code  (1895),  § 

And    this    notice    must    be    given    al-  4790. 

though    not    required    by   the    statute.  See,    generally,    supra,    note  2,    this. 

Simpson  v.  Simpson,  59  Mich.  71;  Row  page. 

V.  Row,  (Supreme  Ct.  Spec.  T.)  4  How.  4.  New  Jersey.  —  The  commissioners 
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Circuit  Court  or  Court  of  Common  Pleas  of  the  county  of  Mercer,')  on 
the  application  oi  John  Doe,  to  divide  a  certain  tract  of  land,  situate 
in  the  county  of  Mercer  in  said  state  of  New  Jersey,  to  wit,  {describ- 
ing it)  into  Jive  equal  shares  or  parts,  hereby  give  notice  that  they 
have  divided  said  tract  of  land  into^z'^  equal  parts,  as  nearly  as  may 
be,  and  have  numbered  the  several  parts  or  shares  by  them  laid  off,, 
and  have  made  a  true  field-book,  specifying  the  points  and  numbers 
of  each  lot,  and  also  a  map  thereof,  and  that  on  the  tenth  day  of  Sep- 
tember, iS99,  at  ten  o'clock  in  the yi7r<?noon  of  said  day,  attendance 
will  be  given  by  us  at  the  court-house  in  the  city  of  Trenton,  in  said 
county  of  Mercer,  and  an  allotment  by  ballot  take  place  of  the  sev- 
eral parts  or  shares  of  the  tract  aforesaid,  to  the  original  coparceners- 
(ov  Joint  tenants  or  tenants  in  common),  their  heirs  or  assigns. 
Dated  this  tenth  day  of  August,  i899. 

Nathan  Hale, 
Samuel  Short, 
William  West, 

Commissioners. 

(6)  Report  of  Commissioners  or  Referees.^ 


shall  number  the  several  parts  or 
shares  by  them  laid  off  from  number 
one  progressively,  and  shall  in  the 
same  manner  number  each  lot  in  the 
several  shares  if  the  same  contain  more 
than  one  lot,  and  thereupon  give  no- 
tice by  advertisement  for  three  weeks 
successively  that  on  a  certain  day  by 
them  named,  not  less  than  one  month 
from  the  date  of  notification,  attend- 
ance will  be  given  at  a  place  specified 
in  said  notice  and  an  allotment  by  bal- 
lot take  place  of  the  several  parts  or 
shares  of  the  tract  or  tracts  therein  de- 
scribed to  the  original  coparceners, 
joint  tenants  or  tenants  in  common, 
their  heirs  or  assigns.  Laws  (1898),  c. 
230,  S  4- 

1.  Bequisites  of  Eeport —  Generally. — 
The  report  of  the  commissioners  must 
show  what  they  have  done  in  the 
premises.  Hatha^vay  v.  Persons  Un- 
known, 32  Me.  136;  Burdett  v.  Nor- 
wood, 15  Lea  (Tenn.)  491.  And  the 
report  must  state  facts  and  not  mere 
conclusions.  Burdett  v.  Norwood,  15 
Lea  (Tenn.)  491.  And  must  be  free  from 
uncertainty  and  ambiguity.  Christy's 
Appeal,  no  Pa.  St.  538. 

For  statutory  provisions  relating  to 
report  of  commissioners  or  referees 
see  list  of  statutes  cited  supra,  note  i, 
p.  398. 

Description  oj  Property.  —  The  prop- 
erty partitioned  should  be  specifically 
described  in  the  report.  Boyd  v.  Doty, 
8  Ind.   370;   Harrington   v.    Barton,   11 


Vt.  31.  And  each  purpart  allotted  must 
be  described  so  as  to  be  capable  of 
identification.  Christy's  Appeal,  no  Pa. 
St.  538;  Harrington  v.  Barton,  ti  Vt.  31. 
But  where  the  description  can  be  re- 
duced to  a  certainty  by  survey  it  is 
sufficient.     Boyd  v.  Doty,  8  Ind.  370. 

Evidence. — Where  the  commission- 
ers are  ordered  to  report  the  evidence 
taken  by  them  and  their  findings  of 
fact  to  the  court,  failure  to  include  the 
evidence  will  render  the  report  in- 
valid. Pipkin  V.  Pipkin,  120  N.  Car. 
161. 

That  allotments  were  equal  in  value 
must  be  stated  in  the  report.  Skinner 
V.  Carter,  108  N.  Car.  106. 

That  commissioners  met  together  and 
consulted  upon  the  matter  of  the  parti- 
tion should  be  shown  by  the  report. 
Underhill  v.  Jackson,  i   Barb.  Ch.  (N. 

Y.)73. 

That  commissioners  7vent  upon  the  land 
or  had  such  knowledge  of  it  as  to  make 
a  personal  examination  unnecessary 
must  be  shown.  Knapp  v.  Gass,  63 
111.  492. 

That  notice  oJ  time  and  place  0/ parti- 
tion was  given  to  all  persons  interested 
must  be  shown.  Ware  v.  Hunnewell, 
20  Me.  291;  Hathaway  v.  Persons  Un- 
known, 32  Me.  136;  Stallings  v.  Stall- 
ings,  22  Md.  41. 

Where  lands  cannot  be  divided,  the  re- 
port must  state  the  facts  and  circum- 
stances on  which  such  a  conclusion  is 
based.     McGee  v.  Russell,  49  Ark.  104;. 
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{d)  Of  Actual  Partition. 


Post  V.  Post,  65  Barb.  (N.  Y.)  192; 
Tucker  v.  Tucker,  19  Wend.  (N.  Y.) 
226;  Hardin  v.  Cogswell,  5  Heisk. 
(Tenn.)  549;  Hensel  v.  Sturn,  (Tex.  Civ. 
App.  1894)  25  S.  W.  Rep.  817.  And 
where  the  report  simply  states  that  it 
is  impracticable  to  make  an  equal  par- 
tition, it  states  but  a  conclusion  and  is 
not  sufficient.  Hardin  v.  Cogswell,  5 
Heisk.  (Tenn.)  549. 

"That  from  all  the  circumstances 
surrounding  the  pecuniary  condition  of 
the  family  and  locality  of  the  land  we 
are  of  the  opinion  that  such  lands  can- 
not be  divided  without  prejudice  to  the 
interests  of  the  owners,"  does  not  con- 
form to  the  requirements  of  the  statute 
and  is  not  sufficient.  Tibbs  v.  Allen, 
27  111.  119. 

Whether  or  not  the  lands  are  incum- 
bered must  be  shown  by  the  report. 
Stallings  v.  Stallings,  22  Md.  41. 

Signature.  —  The  report  must  be 
signed  by  the  commissioners.  Simp- 
son V.  Simpson,  59  Mich.  71.  But  the 
report  need  not  be  unanimous :  if  signed 
by  a  majority,  it  is  sufficient.  Cole  v. 
Hall.  2  Hill  (N.  Y.)  625;  Townsend  v. 
Hazard,  9  R.  I.  436.  But  see  Underbill 
V.  Jackson,  i  Barb.  Ch.  (N.  Y.)  73.  hold- 
ing that  the  report  should  be  signed 
by  all  the  commissioners,  or  if  not 
signed  by  all  it  should  state  the  reasons 
for  the  omission. 

As  to  the  necessity  of  the  report 
being  signed  by  all  the  commissioners 
or  referees,  see  list  of  statutes  cited 
supra,  note  1,  p.  398. 

Seal.  —  In  Illinois,  under  a  former 
statute,  it  was  held  that  the  ninth  section 
of  the  act  required  the  report  of  the 
commissioners  to  be  under  seal,  but 
that  the  eleventh  section  did  not  require 
a  report  that  the  land  could  not  be 
divided  to  be  under  seal,  and  where 
such  report  was  filed,  though  not  under 
seal,  it  might  be  approved  and  a  sale 
ordered.     Sullivan    v.  Sullivan,  42  111. 

315. 

In  Bledsoe  v.  Wiley,  7  Humph. 
(Tenn.)  507,  it  was  held  that  the  statute 
providing  that  the  return  of  the  com- 
missioners shall  be  under  seal  is  merely 
directory,  and  the  absence  of  a  seal 
does  not  vitiate  the  record  of  the 
partition,  the  return  having  been  re- 
ceived and  made  part  of  the  record  of 
the  court. 

As  to  the  necessity  of  the  report  of 
the  commissioners    or    referees    being 


under  seal,  see   list   of   statutes   cited 
snfra,  note  i,  p.   398. 

Precedent.  —  In  Clymer  v.  Dawkins, 
3  How.  (U.  S.)674,  the  following  report 
is  set  out: 

''Henry  county,  the  Jirst  day  oi  Janu- 
ary, eighteen  hundred  and  two. 

We,  William  Neall  and  Isaac  Forbes, 
having  been  appointed  commissioners 
by  the  County  Court  of  the  said  county 
of  Henry,  in  conformity  to  an  act  of  the 
General  Assembly  of  the  state  of  Ken., 
tucky,  for  the  purpose  of  making  divi- 
sion of  lands  between  residents  and 
non-residents  in  the  said  county  of 
Henry,  having  been  called  on  to  divide 
a  tract  of  eleven  thousand  acres  on  the 
waters  oi Harrod's  creek,  in  the  name 
of  George  Clymer  for  the  ^«^-third,  and 
Charles  Lynch  a.nd  John  Blanton  two- 
thirds,  agreeably  to  a  patent  bearing 
date  the  24th  day  of  December,  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  six,  and  of  the  common- 
wealth of  Kentucky  the  fifteenth,  and 
signed  by  Christopher  Greenup,  the 
then  Governor  of  Kentucky.  It  being 
stated  to  us  that  the  said  George  Clymer 
is  a  non-resident,  we  have  gone  on  the 
ground,  and  made  the  following  divi- 
sion, to  wit:  Charles  Lynch  andfohn 
Blanton  s  portion  is  lot  No.  /,  contain- 
ing seven  thousand  three  hundred  and 
thirty-three  and  one-third  acres,  agree- 
ably to  the  plat  hereby  laid  down, 
which  is  bounded  as  followeth,  to  wit: 
{describing  it). 

No.  2,  on  the  plat  allotted  to  George 
Clymer  on  the  division,  is  bounded  as 
follows,  to  wit,  containing  three  thou- 
sand six  hundred  and  sixty-six  and  two- 
thirds  acres:  Beginning  {describing  it), 
hereby  conveying  and  affirming  the 
foregoing  division,  agreeable  to  the 
said  allotment,  to  the^aid  Charles  Lynch 
and  John  Blanton,  for  the  two-thirds  of 
said  eleven  thousand  acres,  and  the  one- 
third  to  the  said  George  Clymer,  agree- 
ably to  the  metes  and  bounds  before 
described. 

Given  under  our  hand  and  seals  as' 
commissioners  aforesaid,  the  day  and 
date  first  above  written. 

Will.  Neale,  (seal)  Com'r. 
Isaac  Forbes,  (seal)  Com'r. 
Signed,  sealed,  and  delivered   in  pres- 
ence of 
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Form  No.  148  i  8.' 
Georgia^  Bibb  County. 

The  undersigned,  by  virtue  of  the  within  writ  of  partition  to  us 
directed,  respectfully  return  that  after  having  taken  our  oaths  of 
office  as  required  by  law,  and  after  giving  notice  to  all  persons  in 
interest  as  required  by  law,  and  as  in  said  writ  directed,  we  did,  on 
the  thirtieth  day  oi  June,  i8P9,  divide  the  lands  in  said  writ  described 
into  three  portions,  and  did  assign  said  portions  as  follows: 

'Yo  John  Doe  Via  assigned  one-third  portion  of  said  land,  as  follows 
(describing  the  land  assigticd  to  John  Doe). 

To  Jane  Doe  we  assigned  one-third  portion  of  said  land,  as  follows 
{describing  the  land  assigned  to  Jane  Doe). 

To  Richard Doey^a  assigned  ^«^-//^/>^  portion  of  said  land,  as  follows 
{describing  the  land  assigned  to  Richard  Doe). 

We  further  return  that  we  selected  Richard  Roe,  a  surveyor,  to 
assist  us  in  the  discharge  of  our  duties  and  to  prepare  the  plats  of 
the  several  portions  of  said  lands  as  divided  by  us,  which  said  plats 
are  hereto  annexed. 

That  said  ^/r//d;r^^^^  was  engaged  two  days  in  the  discharge  of  his 
duties,  and  your  commissioners  were  engaged  three  days  in  the  execu- 
tion of  the  aforesaid  writ. 

Witness  our  hands  and  seals  this  tenth  day  of  July,  i899. 

Nathan  Hale?-  (seal)^ 
Francis  Fern.  (seal) 
Charles  Chase,  (seal) 
Henry  Black.  (seal) 
Wallace  White,  (seal) 
Form  No.  1 4  8 1  9  .•» 

State  of  Illinois,  \  In  the  Circuit  Court  of  Greene  County, 

Greene  County,    f  ^^"     Of  the  November  Term,  a.  d.  i8.99. 
John  Doe,  plaintiff,  '\ 

n .  ,      ,  D        T  '^^^i!^^     „         7   c/     V  y  Report  of  Commissioners. 
Richard  Roe,  Jane  Doe,  Samuel  Short  i        ' 

and  William  West,  defendants.         J 

To  the  Honorable _/t?//«  Marshall,  Judge  of  said  Court: 

The  within  division  of  land  was  filed  months  after  the  issuing  of  such  writ, 

in  my  office,  acknowledged  by  William  which  return  shall  be  filed  and  kept  by 

Neale  and  Isaac  Forbes,  commissioners  the  clerk  until   the   next  term  of  said 

in  said  county  for  the  division  and  con-  court  after  the  filing  of  the  same.     2 

veyance  of    lands,   parties    thereto,    as  Code  (1895),  §  4790. 

their  act  and    deed,   and    admitted   to  See,  generally,  supra,  note  i,  p.  521. 

record.                  Row.  Thomas,  C.  C."  2.  Must    be    signed   by   the   commis- 

1.  Georgia. — The  commissioners  shall  sioners.     2  Ga.  Code  (1895),  ^4790. 

make    a  just  and  equal   partition  and  See,  generally,  supra,  note  i,  p.  521. 

division    of  the  lands  and    tenements  3.  Seal.  —  Return  must  be  under  the 

either  in  entire  tracts  or  parcels,  as  they  seals   of    the    commissioners.       2    Ga. 

shall  judge  to  be  in  proportion  to  the  Code  (1895),  §  4790. 

shares  claimed  and  most  beneficial  to  See,  generally,  supra,  note  i,  p.  521. 

the    several    common    owners    of    the  4.  Illinois. — The  commissioners  shall 

lands  and   tenements,   and   they  shall  make  report  in  writing  showing  what 

return  the  writ  with   their  acting  and  they    have    done.     Starr   &    C.   Anno, 

doings  thereon,  under  their  hands  and  Stat.  (1896),  c.  106,  par.  19. 

seals,  to  the  superior  court  within  three  See,   generally,  supra,  note  I,  p.  521. 
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The  undersigned,  commissioners  appointed  by  this  honorable  court 
in  the  above  entitled  cause  to  make  partition  pf  the  real  estate 
described  in  the  foregoing  warrant,  respectfully  submit  the  following 
report  of  their  action  in  the  premises: 

They  report  that  they  were  first  duly  sworn  according  to  law,  and 
attached  to  the  foregoing  warrant  is  a  copy  of  the  oath  by  them 
severally  taken; 

That  after  having  taken  said  oath,  they  went  on  the  first  day  of 
November,  a.  d.  iW9,  upon  the  premises  named  in  said  warrant  and 
order  of  court,  and  viewed  the  same,  each  of  the  said  commissioners 
being  then  and  there  present; 

That  the  lands  mentioned  in  the  bill  of  complaint  in  the  above 
entitled  cause,  and  in  the  warrant  and  order  of  court  aforesaid, 
directed  to  be  partitioned  and  viewed  by  the  undersigned  as  com- 
missioners, to  partition  the  same,  are  described  as  follows,  ta 
wit:  (^describing  them),  situate  in  the  county  of  Greene  and  state  of 
Illinois* 

That  in  the  judgment  of  the  undersigned,  the  above  mentioned 
lands  are  susceptible  of  division  without  manifest  prejudice  to  the 
parties  in  interest;^ 

That  in  pursuance  of  the  foregoing  warrant,  the  undersigned  then 
proceeded  to  make  partition  and  division  of  the  said  lands,  and  by 
sufficient  metes  and  bounds  to  divide,  sever  and  set  off  the  same, 
quantity  and  quality  being  by  us  relatively  considered,  to  and  among 
the  several  persons  hereinafter  mentioned,  in  severalty,  according 
to  their  respective  rights  and  interests  therein,  as  the  same  were 
adjudged,  ordered  and  directed  by  the  court,  and  they  have  made 
partition  and  division  of  said  lands  as  follows,  viz:  {Here  describe 
by  metes  and  bounds  the  part  set  off  to  each  party). ^ 

The  undersigned  further  report  that  they  employed  Charles  Chase, 
a  surveyor,  and  the  necessary  assistants  to  aid  them  in  making  said 
partition,  and  that  for  the  better  understanding  of  the  location  and 
shape  of  the  aforesaid  lands  they  have  caused  a  map  thereof  to  be 
made,  by  which  the  parts  allotted  to  the  respective  parties  are  shown, 
which  said  map  is  hereto  attached  and  made  a  part  of  this  report, 
marked  Exhibit  A. 

The  undersigned  further  report  that  the  items  of  the  various 
expenses  attendant  upon  the  execution  of  the  aforesaid  decree  and 
order,  including  the  fees  of  the  undersigned  commissioners,  is  hereto 
annexed  and  made  a  part  of  this  report,  marked  Exhibit  B.\ 

The  undersigned  further  report  that  they  are  not,  nor  is  either  of 
them,  connected  with  any  of  the  parties  to  this  suit,  either  by  con- 

Beport  must  be  in  writing.  —  Starr  &  See,  generally,  supra,  note  i,  p.  521. 

C.  Anno.  Stat.  111.  (1896),  c.   106,  par.  2.  Premises  must  be  described,  where  a 

19.  division  is  made,  and  the  shares  of  each 

See,  generally,  supra,  note  1,  p.  521.  party  described  by  metes  and  bounds 

1.  If  lands  cannot  be  divided,  the  com-  or   other  proper  description.     Starr  & 

missioners   shall  so  report,   and  shall  C.  Anno.  Stat.   111.  (1896),  c.   106,  par. 

report  their  valuation  of  each  piece  or  ig. 

tract    separately.     Starr   &   C.    Anno.  See,    generally,    supra,     note    r,    p. 

Stat.  111.  (1896),  c.  106,  par.  19.  521. 
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sanguinity  or  affinity,   and  that  they  and  each  of  them  are  wholly 
disinterested  in  the  subject-matter  of  this  proceeding  for  partition. 
Witness  our  hands  and  seals  this  tenth  day  of  JVoi^ember,  iS99. 

Nat/ian  Hale}-  (seal) 
Francis  Fern.  (seal) 
Wallace  White,     (seal) 

Form  No.  14820.* 

In  the  District  Court  of  Harrison  County,  Imva. 
John  Doe.,  plaintiff,  I 

D-  1.     J    D       r         r>  ^  y  Report  of  Referees  Making  Partition. 

Richard  Roe.,  Jane  Doe  and  (        ^  ^ 

Julia  Doe,  defendants.       J 

Come  now  Nathan  Hale,  Samuel  Short  and  William  West,  the  ref- 
erees appointed  by  commission  from  this  court  to  make  partition  of 
certain  real  estate  among  the  several  parties  and  in  the  manner 
directed  therein,  and  report  that  pursuant  to  such  commission  and 
under  the  authority  conferred  thereby,  they  did,  on  the  fifth  day  of 
June,  i899,  partition  said  real  estate  and  apportion  the  same  as  fol- 
lows, to  wit: 

To  John  Doe,  the  plaintiff,  they  allotted  the  following  parcel  of 
said  land,  to  wit:  {Ilere  describe  the  land  allotted  to  John  Doe\^ 

To  Richard  Roe,  one  of  the  defendants  above  named,  they  allotted 
the  following  parcel  of  said  lands,  to  wit:  (^Here  describe  parcel  of  land 
allotted  to  Richard  Roe,  and  continue  in  this  manner,  specifying  parcel  or 
tract  of  land  allotted  to  each  party. ) 

They  further  report  that  they  employed  a  competent  surveyor,  to 
wit,  Charles  Chase,  and  two  assistants,  to  wit,  Francis  Fern  and  Wal- 
lace White,  to  assist  them  in  marking  out  the  respective  shares  allotted 
to  the  above  parties. 

They  further  report  that  the  annexed  is  a  correct  plat*  of  the 
premises  partitioned,  and  that  the  same  shows  the  share  allotted  to 
each  person  having  an  interest  in  said  real  estate,  as  stated  in  the 
commission  under  which  said  referees  were  acting. 

They  further  report  that  said  surveyor  and  his  assistants  were 
-employed  three  days,  and  that  they,  the  commissioners,  were  employed 
in  making  said  partition  four  days. 

All  of  which  is  respectfully  submitted. 

Dated  this  eleventh  day  of  June,  \W9.  Nathan  Hale,^ 

Samuel  Short, 
William  West, 

Fees,  %100.  Referees. 

1.  Betorn  mast  be  signed  by  at  least  3.  Sespective  shares  mast  be  described 

two  of  the  commissioners.     Starr  &  C.  with    reasonable    particularity.      Iowa 

Anno.  Stat.  111.  (1896),  c.  106.  par.  19.  Code  (1897),  §  4255. 

See,  generally,  supra,  note  i,  p.  521.  See,  generally,  supra,  note  i,  p.  521. 

2.  Iowa. — Code  (1897),  §4255.  4.  Plat  of  premises  must  accompany 
See,  generally,  supra,  note  i,  p.  521.  the  report.     Iowa  Code  (1897),  §  4255. 
Beport  most  be  in  writing.     Iowa  Code  See,  generally,  supra,  note  r,  p.  521. 

(1897),  t^  4255.  6.  Beport  must  be  signed  by  referees. 

See,    generally,    supra,    note    i,    p.  Iowa  Code  (1897),  §  4255. 

521.  See,  generally,  supra,  note  i,  p.  521. 
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Form  No.  1482  i .' 

(Precedent  in  Counce  v.  Studley,  75  Me.  48.)' 
Pursuant  to  the  annexed  warrant,  we,  the  undersigned  commis- 
sioners, having  given  the  parties  due  notice  of  the  time  and  place  of 
hearing,  and  having  been  sworn  according  to  law,  and  heard  the 
wishes  of  the  parties  interested  therein,  do  make  this  partition  and 
assignment  as  follows,  to  wit:  we  set  off  and  assign  to  the  said 
Lemuel  Counce,  of  Warren,  in  said  county  of  Knox,  to  hold  in  severalty 
the  following  described  real  estate  bounded  and  described  as  follows, 
viz:  beginning  at  the  westerly  shore  oi  North  Pond,  two  rods  and 
fifteen  links  north  easterly  from  the  north  east  corner  of  Edwin 
Cushing's  lot,  at  right  angles  with  said  Gushing' s  north  line;  thence 
westerly  parallel  with  said  Gushing  s  north  line  one  hundred  and  nine 
rods,  to  land  owned  by  said  Gushing;  thence  north  easterly  partly  by 
said  Gushing' s  land  four  rods  at  right  angles  with  said  Gushing's 
north  line;  thence  westerly  parallel  with  said  Gushing' s  north  line 
ninety-six  rods  to  land  formerly  owned  hy  Daniel  New  comb,  deceased; 
thence  north  twenty-six  and  a  half  degrees  east,  fifteen  rods  and  ten 
links  to  stake  and  stones;  thence  south  sixty-three  and  one-half  dtgrtts 
east  about  two  hundred  and  thirty  rods  by  land  set  off  to  the  heirs  of 
the  late  Benjamin  Gerrirh,  being  land  owned  and  occupied  by  said 
Gounce,  to  said  North  Pond;  thence  southerly  by  said  North  Pond  to 
the  first  bounds,  and  the  residue  of  the  land  described  in  the  fore- 
going warrant,  being  that  part  thereof  lying  between  the  part  by  us 
set  off  and  assigned  as  aforesaid  to  the  said  Gounce,  and  the  land  of 
the  said  Edwin  Gushing,  we  do  hereby  assign  to  the  said  John  R. 
Studley. 

John  U.  Gutting,  ) 

Miles  Davis,         y  Commissioners. 

Robert  Hull,         ) 

Form  No.  14822.* 

To  the  Hon.  John  Marshall,  a  Justice  of  the  Supreme  Court  of  the 
State  of  New  Jersey  (or  Judge  of  the  Gircuit  Gourt  or  Gourt  of 
Gommon  Pleas  for  the  Gounty  of  Mercer'). 
The  undersigned  commissioners  named  in  the  appointment  of  the 

1.  Maine. — The  commissioners,  in  their  account,  to  the  justice  or  judge 
all  cases,  shall  make  and  sign  a  report  from  whom  they  received  their  ap- 
of  their  proceedings,  and  make  return  pointment,  or  in  case  of  his  death, 
thereof  with  their  warrant  to  the  court  resignation  or  removal,  then  to  any 
from  which  it  issued.  Rev.  Stat.  (1888),  other  justice  or  judge  of  the  same 
c.  88,  §  21.  court  who,  after  inspecting  the  same, 

See,  generally,  supra,  note  i,  p.  521.  shall   order  the  said  instruments,   ex- 

2.  This  report  was  set  aside  on  ac-  cepting  the  account  of  expenses,  to  be 
count  of  error  in  the  description  of  the  recorded  in  the  clerk's  office  of  the  su- 
property.  preme  court,  in  case  the  proceeding  is 

3.  New  Jersey.  —  The  commissioners  in  said  court,  or  in  the  clerk's  office  of 
shall  transmit  the  writing  containing  the  county  in  which  the  lands  lie  in 
their  appointment  and  their  oath  or  case  the  proceeding  is  in  the  circuit 
affirmation  of  office,  properly  certified  court  or  court  of  common  pleas.  Laws 
by  the  person  administering  the  same,  (1898),  c.  230,  §  7. 

and  the  map  and  field-book,  together         See,    generally,    supra,    note    i,     p. 
with  the   certificate  of   allotment  and     521. 
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honorable  justice  above  named,  dated  the  tenth  day  of  June^  i899, 
and  filed  herewith,^  respectfully  report,  that  pursuant  to  said 
appointment  having  first  taken  the  oaths  of  office  required  by  law, 
said  oaths  of  office  properly  certified  being  filed  herewith, ^  we  caused 
a  survey  to  be  made  in  our  presence  of  the  tract  or  tracts  of  land  to 
be  divided,  and  did  then  proceed  to  divide  said  tract  or  tracts  of 
land  into  three  parts  or  shares  as  in  said  appointment  directed, 
having  due  regard  to  the  situation,  quality  and  quantity  and  advan- 
tages of  each  part  or  share,  so  that  they  might  be  equal  in  value  as 
nearly  as  may  be,  and  that  previous  to  said  survey  being  made  we 
administered  the  oath  to  the  surveyor  and  chain-bearers  respect- 
ively, that  they  would  well  and  truly  perform  their  respective  duties 
honestly  and  impartially,  and  we  did  number  the  several  parts  or 
shares  by  us  laid  off,  from  No.  1  to  No.  3  progressively,  and  did  in 
the  same  manner  number  each  lot  in  the  several  shares  where  the 
same  contained  more  than  one  lot,  and  did  make  a  true  field-book 
specifying  the  bounds  and  numbers  of  each  lot,  and  did  also  make  a 
map  of  the  tract  or  tracts  on  which  the  several  shares  or  lots  were 
laid  down  and  numbered.  And  we  did  give  notice  by  advertisement 
in  the  Princeton  News,  a  newspaper  published  in  the  township  of 
Princeton,  in  the  county  oi  Mercer  and  state  oi  New  Jersey,  for  three 
weeks  successively,  that  on  the  tenth  day  oi  July,  a.  d.  \W9,  an 
attendance  would  be  given  on  the  premises  at  the  hour  of  ten  o'clock 
in  the  forenoon  of  said  day,  and  that  an  allotment  by  ballot  would 
take  place  of  the  several  shares  of  the  tract  or  tracts  in  said  notice 
described  to  the  original  coparceners  (or  Joint  tenants  or  tenants  in 
common),  their  heirs  and  assigns,  and  did  cause  a  copy  of  said  notice 
to  be  posted  for  three  weeks  successively  before  said  day  set  for  such 
allotment,  on  the  front  door  of  the  court-house  in  said  county  of 
Mercer.  And  we  further  certify  that  on  said  tenth  day  oi  July  we 
attended  at  said  hour  and  place  and  proceeded  in  public  manner  to 
number  three  tickets  from  one  to  three  progressively,  which  said 
tickets  were  put  into  a  box,  and  the  names  oi  John  Doe,  Richard  Doe 
Sind  Julia  Doe,  the  original  coparceners  (or  Joint  tenants  or  tenants  in 
common'),  were  placed  on  separate  tickets  and  put  into  another  box; 
and  that  Francis  Pern,  a  person  appointed  by  us,  proceeded  to  draw 
a  ticket  of  the  names  and  then  a  ticket  of  the  numbers,  and  the  first 
ticket  drawn  had  on  it  the  name  oi  John  Doe,  and  the  first  ticket  of 
numbers  drawn  had  on  it  the  number  3\  that  the  next  ticket  drawn 
had  on  it  the  name  oi  Richard  Doe,  and  the  next  ticket  drawn  had  on 
it  the  number  1;  that  the  next  ticket  drawn  had  on  it  the  name  of 
Julia  Doe,  and  the  next  ticket  drawn  had  on  it  the  number^,  whereby 
the  share  on  the  map  bearing  the  number  3  became  the  separate  and 
divided  shaxe  oi  John  Doe;  and  the  share  on  the  map  bearing  the 

1.  Appointment    mnat  be  attached   to        See,    generally,    supra,    note    i,   p. 
return.     N.  J.  Laws  (1898),  c.  230,  {5  7.     521. 

See,  generally,  supra,  note  i,  p.  521.         Certificate  of  allotment    must   be   at- 

2.  Oathor  affirmation  of  office,  properly     tached    to    the    return.     N.    J.    Laws 
certified  by  the   person   administering    (1898),  c.  230,  §  7. 

the  same,  must  be  attached  to  the  re-  See,  generally,  supra,  note  i,  p. 
turn.     N.  J.  Laws  (1898),  c.  230,  §  7.         521. 
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number  1  became  the  separate  and  divided  share  oi  Richard  Doe \ 
and  the  share  on  the  map  bearing  the  number  2  became  the  separate 
and  divided  share  of  the  '^2^6.  Julia  Doe;  that  the  respective  shares 
aforesaid  are  shown  by  the  maps  and  field-book  above  mentioned 
and  annexed  hereto,^ 

Given  under  our  hands  and  seals  this  tenth  day  oi  July,  iS99. 

(^Signatures  and  seals  of  commissioners.^ 

Form  No.  14823.' 

(  Title  of  court  and  cause  as  in  Form  No.  6954-.') 

To  the  Supreme  Court  of  the  State  of  Netv  York. 

Pursuant  to  an  interlocutory  judgment  of  this  court  made  herein 
the  sixteenth  day  of  December,  i899,  and  entered  in  the  office  of  the 
clerk  oi  New  York  county  on  the  twentieth  day  of  December,  i899,  we, 
the  undersigned  commissioners  therein  named  and  appointed  to  make 
partition  of  the  premises  in  said  judgment  described,  among  the 
parties  thereto  entitled  according  to  their  respective  rights,  shares 
and  interest  therein,  do  hereby  respectfully  report. 

That  having  been  first  duly  sworn,  and  having  severally  taken  and 
subscribed  the  oath  hereto  annexed  as  required  by  law,  to  honestly 
and  impartially  discharge  the  trust  reposed  in  us,  which  said  oath  so 
severally  taken  and  subscribed  by  us  was  on  the  twenty-second  day  of 
December,  i899,  filed  with  the  clerk  of  the  county  of  Ne7v  York,  as 
required  by  law,  before  we  entered  upon  the  execution  of  our  duties, 
we  have  carefully  examined  the  premises  in  said  judgment  described* 
and  caused  them  to  be  surveyed,  and  have  made  partition  thereof 
between  the  said  parties  according  to  their  respective  rights  and 
interests  therein  as  the  same  have  been  ascertained,  declared  and 
determined  by  the  said  court  in  and  by  said  judgment  in  the  manner 
following,  to  wit: 

We  divided  the  whole  of  said  premises  into  two  allotments,  which 
said  allotments  are  designated  on  the  map  hereto  annexed,  by  the 
letters  A  and  B,  each  of  which  allotments  is,  in  our  opinion,  of  equal 
value,  and  that  being,  in  our  judgment,  the  most  beneficial  division, 
all  circumstances  considered,  that  can  be  made  of  said  premises,  and 
that  we  have  set  off  in  severalty  to  the  s^\(\  John  Doe  all  that  certain 
parcel  of  said  premises  designated  on  the  said  map  by  the  letter  A, 
.and  which  is  bounded  as  follows:  {describing  ity  as  will  more  fully 
appear  by  reference  to  said  map. 

1.  Map  and  field-book  must  be  filed  under  their  hands,  specifying  therein 
with  the  return.  N.  J.  Laws  (rSgS),  c.  the  manner  in  which  they  have  dis- 
230,  §  7.  charged  their  trust.     Code  Civ.   Proc, 

See,  generally,  supra,  note  i,  p.  521.  §  1554. 

Accounts    of    commissioners    must    be  See,  generally,  supra,  note  i,  p.  521. 

•submitted  with  the  return.     N.  J.  Laws  The  form  set  out  in  the  text  is  based 

(i8q8),  c.  230,  §  7.  upon  the  report  in  3  Barb.  Ch.  Pr.  (2d 

2.  J\/'ew   York.  —  All  of  the  commis-  ed.)  734. 

sioners  must  meet  together  in  the  per-  3.  Property  must  be  described,  and  the 
formance  of  any  of  their  duties;  but  share  or  interest  in  a  share  allotted  to 
the  acts  of  a  majority  so  met  are  valid,  each  party,  with  the  quantity,  courses 
They,  or  a  majority  of  them,  must  and  distances  and  other  particular  de- 
imake  a  full  report  of  their  proceedings,     scription  of  each  share  and  a  descrip- 
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And  we  have  set  off  in  severalty  to  the  said  Richard  Roe  all  those 
certain  pieces  or  parcels  of  said  premises  designated  on  the  said  map 
by  the  letter  ^,  which  are  bounded  as  follows:  (^describing  them)  a.s 
will  also  more  fully  appear  by  reference  to  said  map. 

And  we  further  certify  and  report  that  the  items  of  the  various 
expenses  attending  the  execution  of  the  commission,  including  our 
fees  as  commissioners,  are  contained  in  a  schedule  hereto  annexed, 
marked  A,  and  forming  a  part  of  this  our  report,  and  that  for  the 
better  understanding  and  the  more  clear  elucidation  of  the  shape  and 
situation  of  said  premises  and  of  the  manner  in  which  partition  has 
been  made  by  us,  we  have  caused  to  be  made  a  map  thereof,  showing 
what  part  of  said  premises  has  been  allotted  to  the  respective  parties, 
which  map  forms  a  part  of  our  report,  and  is  hereto  annexed, 
marked  B. 

In  witness  whereof  we,  the  said  commissioners,  have  set  our  hands 
to  this  our  report  this  first  day  oi  January,  i<)00. 

Nathan  Hale, 
Samuel  Short, 
William  West, 

Commissioners. 

(^Acknowledgment.  )^ 

(Attach  schedules.)^ 

Form  No.  14824.^ 

(Title  of  court  and  cause  as  in  Form  No.  14788.) 
To  Calvin  Clark,  Clerk  of  the  Superior  Court  of  Wake  County: 

We,  the  undersigned  commissioners  appointed  to  divide  and  allot 
in  severalty  to  the  petitioners  in  this  cause  the  lands  in  the  petition 
within  described,  containing  one  hundred  acres,  respectfully  report 
that  having  been  summoned  by  the  sheriff  of  Wake  county,  we  met 
on  said  premises  in  the  township  of  Wake  Forest,  in  said  county  of 
Wake,  on  the  seventeenth  day  oi  March,  i899,  and  partitioned  said 
premises  among  the  tenants  in  common  according  to  their  respective 
rights  and  interests  therein  as  follows,  to  wit:  (Here  describe  the  land 
allotted  to  each  party  ^  and  the  number  of  the  plat,  and  if  such  part  is 
chargeable  with  the  payment  of  any  sum  of  money  necessary  to  make  an 
equitable  partition,  state  such  fact  and  to  whom  it  is  payable,  and  if  such 
part  lacks  any  sum  of  money  to  make  an  equitable  partition,  state  siich  fact 
and  from  whom  it  is  payable^). 

tion  of  the  posts,  stones  or  other  monu-  3.  IVorth  Carolina. — The  commission- 
ments.     N.  Y.  Code  Civ.  Proc,  §  1554.  ers,  within  a  reasonable  time,  not  ex- 
See,  generally,  supra,  note  i,   p.  521.  ceeding  sixty  days  after  the  notification 

1.  Acknowledgement. — The  report  must  of  their  appointment,  shall  make  a  full 
be  acknowledged,  approved  and  certi-  and  ample  report  of  their  proceedings, 
fied  in  like  manner  as  a  deed  is  re-  under  the  hands  of  any  two  of  them, 
corded,  and  must  be  filed  in  the  office  of  specifying  therein  the  manner  of  exe- 
the  clerk.  N.  Y.  Code  Civ,  Proc,  g  cuting  their  trust.  Code  (1883),  ^5 1896. 
1554.  See.  generally,  supra,  note  i,  p.  521. 

See,  generally,  supra,  note  I,  p.  521.        4.  Share  allotted  to  each  tenant  must 

2.  Items  of  commissioners'  cliarges  must  be  described  with  particularity.  N.  Car. 
be  set  out.     N.  Y.  Code  Civ.   Proc,  §     Code  (1883),  §  1896. 

1554.  See,  generally,  supra,  note  i,  p.. 521. 

See,  generally,  supra,  note  i,  p.  521.        6.  Amount  charged  on  the  more  vala- 
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Dated  this  seventeenth  day  of  March,  i899. 
Respectfully  submitted. 


Form  No.  14825.' 


Nathan  Hale, 
Samuel  Short, 
William  West, 
Commissioners. 


(Precedent  in  Boggess  z/.  Meredith,  16  W.  Va.  16.) 

\{Address  as  in  Form  No.  Jf^SS.yi 

Pursuant  to  an  order  of  court  held  for  Upshur  county,  West  Vir- 
ginia, May  17,  i865,  we,  Festus  Young  and  Elias  Bennett,  commis- 
sioners, did  on  \h^31st  day  oijuly,  iS65,  proceed  to  value  the  lots  of 
land  as  designated  in  said  order.  In  making  the  assignment  we  have 
assigned,  agreeably  to  said  order  of  court,  the  lots  numbers  seven, 
nine,  ten,  eleven,  twelve,  fourteen,  fifteen  and  sixteen  to  the  devisees  of 
Benjamin  Dill.  In  the  accompanying  plat,  the  last  named  lots  are 
shown  by  red  lines  drawn  within  the  (true)  black  lines. 

Allotment  Assigned  to  the  Devisees  of  Benjamin  Dill. 
Lot  No.     7,  500  acres,  valued  at  %5  50  per  acre 


9,500 

10,  500 

11,  500 

12,  500 
U,  500 

15,  500 

16,  275 


U  50 
5  00 
3  50 
5  00 

2  75 

3  00 
3  50 


Amount %15,587  50 

The  remaining  lots  we  have  valued  as  follows,  viz: 
Lot  No.     1,  500  acres  at  $     90  cents  per  acre 


2,500 

u 

1  50 

S,  500 

u 

1  25 

1^,500 

<(, 

1  25 

5,500 

« 

1  25 

6,  500 

i< 

1  00 

8,  500 

u 

S  50 

13,  500 

u 

3  00 

17,  275 

t< 

1  60 

18,  275 

u 

2  Jfi 

51fi 

li 

3  08 

Side  lot, 


Amount 

Respectfully  submitted. 


%2,750  00 

2,250 

00 

2,500 

00 

1,750 

00 

2,500 

00 

1,375 

00 

1,500 

00 

962  50 

%15,587 

60 

$  1,50 

00 

750  00 

625  00 

625 

00 

625  00 

500 

00 

1,375  00 

1,500 

00 

UO 

00 

660 

00 

1,663  20 

p,213  20 


Festus  Young,  Commissioner. 
Flias  Bennett,  Commissioner. 


able  divisions  to  be  paid  to  those  of  in- 
ferior value  must  be  stated.  N.  Car. 
Code  (1883),  §  1896. 

See*  generally,  supra,  note  i,  p.  521. 

Map  of  premises,  showing  the  quantity, 


courses  and  distances  of  each  share, 
shall  accompany  the  report.  N.  Car. 
Code  (1883),  §  1895. 

See,  generally,  supra,  note  i,  p.  521. 

1.  See,  generally,  supra,  note  i,  p.  521.. 
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(J))  That  Lands  are  Not  Susceptible  of  Division.^ 
Form  No.  14826.* 

{Commencing  as  in  Form  No.  lJf819,  and  continuing  down  to  *.) 

The  undersigned  report  that  after  viewing  the  premises  aforesaid 
and  making  an  examination  thereof  it  was  the  judgment  of  the 
undersigned  that  the  aforementioned  lands  and  each  piece  or  parcel 
thereof  are  not  susceptible  of  division  without  manifest  prejudice 
to  the  parties  in  interest,  and  we  so  report  to  the  court. 

The  undersigned  further  report  that  they  have  fairly  and  impar- 
tially appraised  the  value  of  each  piece  or  parcel  separately,  as  fol- 
lows, to  wit:  {Here  describe  each  piece  or  parcel  of  land  and  state  the 
appraised  lvalue  thereof)."^ 

The  undersigned  further  report  that  the  items  of  various  expenses 
attendant  upon  the  execution  of  the  aforesaid  decree  and  order, 
including  the  fees  of  the  undersigned  commissioners,  are  set  out  in 
the  schedule  hereto  annexed  and  made  a  part  of  this  report,  marked 
Exhibit  A^  {concluding  as  in  Form  No.  IJfSlQ,  after  f). 

Form  No.  148 ay.'* 

{Commencing  as  in  Form  No.  1J^23,  and  continuing  down  to  *)  and 
it  appears  to  us  (or  to  a  majority  of  us)  that  partition  thereof  {or, 
if  a  portion  of  the  land  cannot  be  partitioned,  say,  "  that  partition  of 
the  following  lot  or  "tract  "  or  "  portion  thereof,  to  wit,"  describing 
it)  cannot  be  made  without  great  prejudice  to  the  owners,  for  the 
reasons  following,  to  wit,  {stating  reasons'). 

In  witness  whereof  {concluding  as  in  Form  No.  H823). 

Form  No.  14828.^ 

1.  Precedent.  —  In  Gratz  v.  Lex,  4  they  shall  so  report.  Starr  &  C.  Anno. 
Brews.  (Pa.)  292,  this  report  is  set  out:     Stat.  (1896),  c.  106,  par.  19. 

"The  Commissioners  to  whom,  by  an  See,  generally,  supra,  note  i,  p.  521. 

interlocutory  decree,  made  in  the  above  3.  Valuation    of    each    piece    or    tract 

cause,  on  the  6th  day  oi  January  last  must  be  stated  separately  in  the  report. 

(1866),   certain    duties    are    prescribed  Starr  &  C.  Anno.  Stat.   111.   (1896),   c. 

which  are  therein  set  forth,  respectfully  106,  par.  19. 

report:  that  having  first  been  duly  See,  generally,  supra,  note  i,  p.  521. 
qualified  for  the  performance  of  their  4.  New  York.  —  If  it  appears  to  the 
duty  (see  afllidavit  hereto  annexed,  commissioners  or  a  majority  of  them 
marked  Exhibit  B),  they  examined  and  that  partition  of  the  property  or  a  par- 
appraised  the  premises  mentioned  in  ticular lot,  tractor  other  portion  thereof 
the  said  complainant's  bill,  viz.:  All  cannot  be  made  without  great  prejudice 
that  certain  lot  or  piece  of  ground,  situ-  to  the  owners,  they  must  make  written 
ate  at  the  southeast  corner  of  Broad  report  of  that  fact  to  the  court.  Code 
and  JVood  Streets  (now  in  the  Fifteenth  Civ.  Proc.,  §  1 551. 

Ward    of     the    city    of    Philadelphia),  See  also  supra.  Form  No.  14823,  and 

bounded   and   described,    etc.,    at    the  notes   thereto;   and,    generally,   supra^ 

sum  oi  fifty  thousand  dollars  {%so,oo6),  note  i,  p.  521. 

clear  of  all  incumbrances.  5.  Ohio.  —  When  the  commissioners 

In  the  judgment  of  the  Commission-  are  of  opinion  that  the  estate  cannot  be 

ers,  the  said  premises  cannot  be  parted  divided  according  to  the  demand  of  the 

and  divided  among  the  parties  in  inter-  writ  without   manifest   injury   to    the 

est,  without  prejudice  to  or  spoiling  the  value  thereof,   they   shall  return  that 

whole,  and  they  so  report."  fact  to  the  court.     Bates'  Anno.  Stat. 

2.  Illinois.  —  If   the   commissioners  (1897),  §  5762. 

find  that  the  lands  cannot  be  divided.         See,  generally,  supra,  note  i,  p.  521. 
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Commissioners'  Report. 

ae-a'inst  '  '  ^"  Court  of  Common  Pleas. 

Richard  Doe,  Jane  Doc  and  Julia  Doe,  \  Haniilton  County  ss. 

defendants.  '  J  In  Partition  and  Dower. 

According  to  the  command  of  the  writ  of  partition  and  dower  in 
this  case  issued,  and  on  call  of  the  sheriff  of  said  county,  we,  the 
undersigned  commissioners,  after  being  first  duly  sworn,  and  upon 
actual  view  of  the  premises,  do  set  off  and  assign  to  the  said  Julia 
Doe  as  her  dower  estate  in  the  said  lands,  in  said  petition  described, 
the  following  tract,  to  wit:  {describing  if),  and  we  do  make  partition 
of  the  same,  subject  to  said  dower,  as  follows,  to  wit: 
To  the  said  John  Doe,  one-third  part  thereof. 
To  the  sdixd  Richard  Doe,  one-third  ^divt  thereof. 
To  the  said  Jane  Doe,  one-third  part  thereof. 
And  upon  actual  view  of  the  premises  we  are  of  the  opinion  that  the 
said  lands  cannot  be  divided  without  manifest  injury,  and  we  do  esti- 
mate the  value  of  the  same,  subject  to  said  dower  estate,  at  (^Here 
state  valuation).^ 

Given  under  our  hands,  this  tenth  day  oi  June,  a.  d.  i?>99. 

Nathan  Hale,    \ 

Samuel  Short,   >  Commissioners. 
William  West,  ) 

b.  Sale  of  Premises.- 

(1)  Commission  OR  Writ. 

(«)  Directed  to  Commissioners  or  Referees. 

Form  No.  14829.^ 

In  the  District  Court  of  Iowa,  in  and  for  Harrison  County. 
John  2)^.,_  plaintiff,  \  ^^   ^^^^  g^^j^^ 

„.  ,       7  r)         J-         7-.  J  V Commission  to  Referees  to  Sell  Real 

Richard  Roe,  Jane  Doe  and  Fstate 

Julia  Doe,  defendants.      J 
I0  Nathan  Hale,  Samuel  Short  dind  William  West,  referees. 

You  and  each  of  you  are  hereby  notified  that  in  the  partition  of  the 
hereinafter  described  premises  between  the  parties  to  the  above 
entitled  cause,  it  was  apparent  to  the  court  on  the  evidence  and 
proofs  offered  that  they  could   not  be  equitably    divided    into   the 

1.  Just  valuation  of  estate  must  be  number  of  shares,  a  sale  shall  be 
stated  in  the  report.  Bates'  Anno.  Stat,  ordered  and  the  court  shall  fix  the  num- 
Ohio  (1897),  §  5762.  ber    of    referees    to     make   such    sale. 

See,  generally,  supra,  note  i,  p.  521.     Code  (1897),  §  4253  et  seq. 

2.  For  statutory  provisions  relating  to  See,  generally,  supra,  note  2,  this 
sale  of  premises,  where  lands  are  not     page. 

divisible   in    kind,  see  list  of  statutes  Where  partition  can  be  made  of  part  of 

cited  supra,  note  I,  p.  398.  premises,  but  not  all,  one   portion   may 

3.  loiva. —  Where  the  parties  agree  be  partitioned  and  the  other  sold.  Iowa 
to  a  sale  of  the  property,  or  where  it  is  Code  (1897),  §  4257. 

shown    that    the    property    cannot    be         See,    generally,    supra,    note    2,   this 
equitably    divided    into    the    requisite     page. 
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requisite  number  of  shares,  and  that  the  court  did  on  the  tenth  day  of 
Ju7ie^  A.  D.  i89P,  render  a  judgment  ordering  you  as  referees  to 
make  sale  thereof. 

You  are  therefore  hereby  commanded  and  empowered  to  expose  to 
public  or  private  sale  the  following  described  premises  situated  in 
Harrison  county, /^7«'«,  to  wit:  {describe  the  premises^,  after  having 
given  the  same  notice  of  sale  as  is  required  when  lands  are  sold  on 
execution,  if  said  sale  be  public,  and  if  sale  be  private  said  land  must 
not  be  sold  for  less  than  the  appraised  value  thereof,  and  to  sell  the 
same  to  the  highest  bidder  therefor  on  the  following  terms,  to  wit: 
{state  ter?ns  of  sale)  and  that  after  completing  said  sale  you  report 
forthwith  your  proceedings  to  the  court  with  a  description  of  the 
different  parcels  of  land  sold  to  each  purchaser  and  the  price  bid 
therefor,  for  the  further  order  and  direction  of  the  court. 

Witness  my  hand  and  the  seal  of  said  court  hereunto  affixed  this 
tenth  day  oi  July,  a.  d.  \%99,  dit  Logan,  Iowa. 

(seal)  Calvin  Clark,  Clerk. 

{b)  Directed  to  Sheriff. 

Form  No.  14830.' 

The  State  of  Ohio,       \  ^^  ^^^  Sheriff  of  said  County  —  Greeting: 
Hamilton  County,  ss.  J  j  a 

In  pursuance  of  the  order  of  our  Court  of  Conunon  Pleas,  within 
and  for  the  county  oi  Hamilton,  at  the  September  term,  a.  d.  \W9,  in 
a  certain  petition  for  partition,  now  pending  in  said  court,  wherein 
John  Doe  is  petitioner,  and  Richard  Doe,  Julia  Doe  and  Jane  Doe 
are  respondents,  we  command  you  that  without  delay  you  proceed  to 
sell  at  public  auction  the  lands  and  tenements  in  said  petition 
described,  to  wit:  {describing  them  as  in  the  petition),  appraised  at  two 
thousand  doWars;  subject  to  the  dower  estate  oi  Jane  Doe,  a.nd  that 
your  proceedings  in  the  premises  you  make  known  to  our  said  Court 
of  Common  Pleas  at  their  next  term.  And  have  you  then  there 
this  writ. 

Witness  my  hand  and  the  seal  of  the  said  court  at  Cincinnati,  this 
tenth  day  of  October,  a.  d.  \'&d9. 

(seal)  Calviti  Clark,  Clerk. 

(2)  Notice  of  Sale. 

Form  No.  14831 ." 

By  virtue  of  an  order  of  sale  to  us  directed  by  the  clerk  of  the 
District  Conrt  oi  Harrison  county,  on  a  judgment  rendered  in  said 

1.  Ohio.  —  Where  the  commissioners  public  auction  by  the  sheriff  who  e.\e- 
are  of  the  opinion  that  the  estate  can-  cuted  the  writ  of  partition  or  his  sue- 
not  be  divided,  and  one  or  more  of  the  cessor  in  office.  Bates'  Anno.  Stat, 
parties  elect  to  take  the  estate  at  the  (1897),  gij  5762,  5764. 
appraised  valuation,  the  same  shall  be  See  also  supra.  Form  No.  14810,  and 
adjudged  to  him  or  them,  but  if  no  such  notes  thereto;  and,  generally,  supra, 
election  to  take  the  estate  is  made,  the  note  2,  p.  532. 

court  may,  at  the  instance  of  a  party,  2.  loica.  —  Notice    of    sale    shall    be 

make  an  order  for   the  sale  thereof  at  given  as  when  lands  are  sold  on  execu- 
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court  in  favor  oi  John  Doe^  ^^\7km\!\ii,  aiga.mst  Richard  Roe,  Jane  Doe 
and  Julia  Doe,  defendants,  on  the  tenih  day  oi  June,  a.  d.  \d,99,  for  the 
partition  of  real  estate  hereinafter  described,  we  will  offer  for  sale  to 
the  highest  bidder  on  the  tenth  day  oi  July,  a.  d.  \W9,  at  the  front 
door  of  the  court-house  in  logan,  in  said  county  of  Harrison,  at  ten 
o'clock  in  the  /i?r^noon  of  said  day,  the  following  described  real 
estate,  to  wit:   {describing  /V). 

The  terms  of  said  sale  will  be  as  follows:  {stating  terms). 
Dated  this  twentieth  day  oi  June,  a.  d.  i^99. 

Nathan  Hale, 
Samuel  Short, 
William  West, 

Referees. 
Form  No.  14832.' 

{Title  of  court  and  cause \fis  in  Form  No.  6954-) 

In  pursuance  of  an  interlocutory  judgment  of  partition  and  sale, 
made  and  entered  in  the  above  entitled  action,  bearing  date  the 
eleventh  day  of  September,  \<^00,  I,  the  undersigned  referee  in  said 
judgment  named,  will  sell  at  public  auction,  at  the  New  York  Real 
Estate  Salesroom,  No.  Ill  Broadway,  borough  of  Manhattan,  city  of 
New  York,  on  the.  fifth  day  of  October,  igOO,  at  twelve  o'clock  noon  on 
that  day,  by  D.  Phoenix  Ingraham  ^^  Co.,  auctioneers,  the  premises 
directed  by  said  judgment  to  be  sold  and  therein  described  as  fol- 
lows: {describing  the  premises  by  parcels). 

Dated  New  York,  September  13,  igOO. 

William  J.  A.  McKim,  Referee. 

Eustis,  Foster  d^  Coleman, 
Attorneys  for  Plaintiffs, 

80  Broadzvay,  Manhattan,  New  York  City,  New  York. 

The  following  is  a  diagram  of  the  property  to  be  sold,  designated 
as  parcel  /;  the  street  number  is  215  West  ISj^th  street  {setting  out 
diagram). 

The  approximate  amount  of  taxes,  assessments  and  other  liens, 
which  are  to  be  allowed  to  the  purchaser  out  of  the  purchase  price  or 
paid  by  the  referee  is  three  hundred  and  eighty  dollars  and  thirty-three 
cents  and  interest. 

The  following  is  a  diagram  of  the  property  to  be  sold,  designated 
as  parcel  //;  said  parcel  consists  of  two  lots,  as  indicated  in  the  dia- 
gram, which  will  be  sold  separately;  the  street  numbers  are  303  West 
21st  street  and  219  Eighth  Avenue  {^setting  out  diagram). 

The  lot  designated  as  A  will  be  sold  subject  to  a  mortgage  for  thirty- 
Jive  thousand  dollars,  with  interest  aXfour  per  cent,  from  May  15, 
igOO,  and  the  lot  designated  as  P  will  be  sold  subject  to  a  mortgage 
ioT  fifteen  thousand  doWars,  with  interest  at  four  per  cent,  from  May 
15,  igOO. 

The  approximate  amount  of  taxes,  assessments,  or  other  liens  which 

tion  by  the  sheriff,  and  sale  shall  be  1.  A^i?w  York. —  Code  Civ.  Proc,  §§ 
conducted  in  like  manner.     Code  (1897),      1434,1678. 

§  4263.  See,  generally,  supra,  note  2,  p.  532. 

See,  generally,  sufra,  note  2,  p.  532.         This  is  the  notice  of  sale  in  the  case 
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are  to  be  allowed  to  the  purchaser  or  purchasers  out  of  the  purchase 
price  or  paid  by  the  referee  is  eight  hundred  and  fifty-four  dollars  and 
thirteen,  cents  and  interest,  on  the  lot  designated  as  A^  and  four  hun- 
dred and  four  dollars  and  j^/y-«/«^  cents  and  interest  on  the  lot  desig- 
nated as  B. 

The  following  is  a  diagram  of  the  property  to  be  sold  designated  as 
parcel  ///;  the  street  number  is  156  West  58th  street  {setting  out 
diagram'). 

The  property  will  be  sold  subject  to  a  mortgage  oi  twenty-five  thou- 
sand dollars,  with  interest  a.t  five  per  cent,  from  May  8,  igOO. 

The  approximate  amount  of  taxes,  assessments  or  other  liens  which 
are  to  be  allowed  to  the  purchaser  out  of  the  purchase  price  or  paid 
by  the  referee  is  five  hundred  and  thirty-nine  doWsLts  and  forty -fi7Je  cents 
and  interest. 

Dated  JVew  York,  September  IS,  igOO. 

William  J.  A.  McKim,  Referee. 

Form  No.  Jc  4  8  3  3 .' 

Commissioner's  Sale. 

By  virtue  of  the  power  in  me  vested  by  the  decree  of  the  Appellate 
Division  of  the  Supreme  Court  of  the  state  of  Rhode  Island,  on  the 
third  day  oi  June,  iS99,  in  equity  cause  No.  4^58,  Dorcas  Hill  et  aL 
against  Stephen  E.  T.  Young  et  al.,  for  partition,  will  be  sold  at  pub- 
lic auction  on  the  premises,  on  Friday,  the  first  day  of  September, 
iS99,  at  twelve  o'clock  noon. 

One  certain  lot  of  land,  with  all  the  buildings  and  improvements 
thereon,  situated  in  said  Providence,  and  laid  out  and  designated  as 
lot  numbered  two  (^)  on  th&John  J.  A.  R.  Whittle  plat,  recorded  in  the 
office  of  the  recorder  of  deeds  of  said  Providence  in  plat  book  13,  p.  6, 
and  also  on  plat  card  509. 

Dated  Providence,  August  9,  iS99. 

Horace  F.  Horton  Commissioner. 

(3)  Report  of  Sale. 

Form  No.  14834.^ 

In  the  District  Court  of  Harrison  County,  Iowa. 
John  Z>c^,. plaintiff,  "] 

against  ' 

Richard  Roe,  Jane  Doe  and 
Julia  Doe,  defendants. 
Come  now  Nathan  Hale,  Samuel  Short  and  William  West,  the  ref- 
erees appointed  by  an  order  made  by  this  court  in  the  above  entitled 
cause  on  the  tenth  day  oi  June,  a  d.  \Z99,  for  the  sale  of  the  premises 

of  Maurer  v.  Pell,  New  York  supreme  2.  Iowa.  —  After  completing  the  sale, 

court.  the  referees  must  report  their  proceed- 

1.  Rhode  Island.  —  Gen.  Laws  (i8g6),  ings  to  the  court  and  such  report  shall 

c.  265,  a  16.  be  filed  with  the  clerk.     Code  (1897),  § 

See,    generally,    supra,    note   2,   p.  4265. 

532.  See,  generally,  supra,  note  2,  p.  532. 
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hereinafter  described,  and  report  that  pursuant  to  such  order,  and 
under  the  authority  conferred  thereby,  they  caused /^«r  weeks'  notice 
of  the  time  and  place  of  said  sale  to  be  given  by  posting  up  notices 
thereof  at  three  public  places  in  Harrison  county,  one  of  which  was 
at  the  court-house  in  Logan,  where  the  last  district  court  was  held, 
and  by  causing  two  publications  thereof  to  be  made  in  the  Logan 
News,  a  newspaper  printed  in  said  county,  immediately  before  the 
day  of  sale,  and  that  pursuant  to  said  notice  and  the  order  of  the 
court,  they  did,  on  the  tenth  day  oi  July,  a.  d.  i89P,  at  the  hour  of 
ten  o'clock  in  the  forewoon  of  said  day,  attend  at  the  court-house 
door  in  said  county,  that  being  the  place  mentioned  in  said  notice, 
and  did  expose  and  offer  for  sale  at  public  auction,  to  the  highest  bid- 
der, for  cash,  the  aforesaid  real  estate. 

They  further  report  that  they  did  then  and  there  sell  the  following 
described  parcel  of  land,  to  wit,  {describing  ity-  to  Charles  Chase,  for 
the  sum  of  five  thousand  dollars,^  he  being  the  highest  and  best  bid- 
der therefor,  and  that  being  the  highest  and  best  bid  therefor;  that 
they  did  sell  the  following  described  parcel  of  said  land  (describing  it) 
to  Francis  Fern,  for  the  sum  of  five  thousand  dollars,  he  being  the 
highest  and  best  bidder  therefor,  and  that  being  the  highest  and  best 
bid  therefor. 

They  further  report  that  the  amount  of  each  of  the  aforesaid  bids 
has  been  paid  by  the  respective  purchasers. 

All  of  which  is  respectfully  submitted. 

Dated  this  eleventh  day  of  July,  a.  d.  \Z99. 

Nathan  Hale, 
Samuel  Short, 
William  West, 

Referees. 
Form  No.  14835.* 

In  Chancery  of  New  Jersey. 
Between 
Mary  E.  Reilly,  by  her  next  friend,  ^ 

complainant,  |  ^^  gju  ^^^  Partition. 

and  > 

Catherine    Coyle,    John    Coyle     and 

Elizabeth  C.  Wallace,  defendants. 

In   pursuance  of  a  decree  made  by  the  chancellor  on  the  eleventh 

day  oiMay,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

ninety-five,   by  which  it  was,  among  other  things,  ordered,  adjudged 

and  decreed  that  all  and  singular  the  premises  in  the  bill  of  complaint 

mentioned   and  described,  including  the  estate  and  interest  of  the 

1.  Bescription  of  diiferent  parcels  sold  be  made  without  great  prejudice  to  the 
to  each  purchaser  must  be  stated.  Iowa  owners  of  the  property,  and  the  report 
Code  (1897),  §  4265.  is   confirmed,  then   an   order   shall    be 

See,  generally,  supra,  note  2,  p.  532.       made  directing  a  sale  by  a  master  and 

2.  Price  paid  for  each  parcel  sold  must  all  further  proceedings  as  to  such  sale 
be  stated.     Iowa  Code  (1897),  §  4265.  shall   be    according   to   the  practice  of 

See,  generally,  supra,  note  2,  p.  532.       the  court  in  like  cases  heretofore.     Ch. 

3.  New  Jersey.  —  If  the  master  report     Ct.  Rules,  No.  165. 

that  in  his  opinion  a  partition  cannot         See,  generally,  supra,  note  2,  p.  532. 

536  Volume  13. 


Master's  Report  of  Sale. 


14835.  PARTITION.  14836. 

defendant  Elizabeth  C.  Wallace,  widow  oi  John  Wallace  and  formerly 
widow  oi  Edivard D.  ^^/7/)',  deceased,  as  tenant  in  dower  of  a  part  of 
said  premises,  and  of  the  defendant  yc^/i//  C^y/^,  tenant  of  the  curtesy 
in  said  premises,  together  with  all  and  singular  the  hereditaments 
and  appurtenances  to  the  said  premises  belonging  or  in  any  wise 
appertaining,  to  be  sold  at  public  auction  to  the  highest  bidder,  in 
the  presence  and  under  the  direction  of  the  subscriber,  one  of  the 
special  masters  of  this  court,  and  it  was  further  ordered  that  the  said 
master  should  sell  the  same  in  such  portions  as  to  him  might  seem 
most  for  the  interest  of  the  parties,  and  that  he  should  give  public 
notice  of  the  time  and  place  of  such  sale  and  conduct  the  same  in  all 
respects  according  to  the  provisions  of  the  statute  in  such  case  made 
and  provided,  and  that  the  said  master  should  forthwith  after  such 
sale  make  report  thereof  to  this  court. 

I,  William  Muirheid,  master  as  aforesaid,  do  hereby  report  to  his 
honor  the  chancellor  that  I  did,  by  public  advertisement,  signed  by 
myself,  set  up  in  five  or  more  public  places  in  the  county,  one  whereof 
was  in  the  township  of  Princeton,  where  said  real  estate  is  situated,  of 
the  time  and  place  of  sale,  at  least  four  weeks  next  before  the  time 
appointed  for  said  sale,  and  did  likewise  cause  said  advertisement  to 
be  published  in  the  Princeton  News  and  the  Trenton  Times,  tivo  news- 
papers printed  and  published  in  said  county  of  Mercer,  in  which  county 
said  real  estate  is  situated,  one  of  which  newspapers  was  printed  and 
published  at  the  county  seat  of  said  county  at  least  four  weeks,  suc- 
cessively once  a  week,  next  preceding  the  time  appointed  for  selling 
said  property,  give  notice  that  {Here  set  out  the  substance  of  the  adver- 
tisement and  conditions  of  sale^,  and  at  the  time  and  place  so  appointed 
I  did  expose  said  land  and  premises  to  sale  at  public  vendue  to  the 
highest  bidder. 

Considering  that  the  property  consisted  of  two  city  lots  in  the 
business  part  of  the  city,  I  deemed  it  most  for  the  interest  of  the 
parties  that  the  property  should  be  sold  separately  and  in  two  parcels, 
and  I  so  announced.  I  then  offered  lot  number  sixty,  subject  to  the 
foregoing  conditions  of  sale,  and  Alfred  M.  Fuller  then  and  there 
bidding  therefor  the  sum  of  ten  thousand  dollars,  and  no  one  bidding 
so  much  or  more  for  the  same,  the  said  lot  was  struck  off  and  sold  to 
the  said  Alfred M.  Fuller  at  the  aforesaid  price. 

I  then  offered  lot  number  sixty-seven,  subject  to  the  foregoing  con- 
ditions of  sale,  and  Richard  Roe  then  and  there  bidding  therefor  the 
sum  of  eight  thousand  dollars,  and  no  one  bidding  so  much  or  more 
for  the  same,  said  lot  was  struck  off  and  sold  to  the  said  Richard  Roc 
\  at  the  aforesaid  price. 

All  of  which  is  respectfully  submitted. 

Dated  this  tenth  day  oi  June,  iS95. 

W.  Muirheid  M.  C.  C. 
Form  No.  14836.' 

(^Title  of  court  and  cause  as  in  Form  No.  696 j^^ 

1.  New  York.  —  Immediately  after  thereof  under  oath.  Code  Civ.  Proc.,, 
completing  the  sale,  the  oflScer  making    §  1576. 

it  must  file  with  the  clerk  his  report        See,  generally,  supra,  note  2,  p.   532. 
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To  the  Supreme  Court  of  the  State  of  New  York: 

Pursuant  to  an  interlocutory  judgment  of  this  court  entered  herein, 
the  sixteenth  day  of  December,  iS99,  I,  the  subscriber,  the  referee  in 
said  judgment  appointed,  do  report: 

That  I  caused  a  notice  of  the  time  and  place  of  the  sale  of  the 
premises  mentioned  in  said  judgment,  containing  a  brief  descrip- 
tion thereof,  to  be  published  once  each  week  for  six  weeks  immediately 
preceding  the  sale  thereof  in  the  New  York  Times,  a  newspaper  printed 
in  the  county  of  New  York,  where  said  premises  are  situated,  and  I 
also  caused  a  copy  of  said  notice  to  be  put  up  at  three  of  the  most 
public  places  in  the  borough  of  Manhattan  in  the  city  of  New  York, 
where  the  said  premises  are  situated.  That  agreeably  to  said  notice 
I  did,  on  the  tenth  day  of  February,  at  ten  o'clock  in  \ht  for enoow, 
that  being  the  time  specified  in  the  said  notice,  attend  at  the  New 
York  Real  Estate  Rooms,  in  the  borough  of  Manhattan,  in  the  city  of 
New  York,  in  said  county  of  New  York,  the  place  therein  mentioned, 
and  exposed  the  said  premises  for  sale  at  public  auction  to  the  highest 
bidder,  as  directed  by  said  judgment. 

I  do  further  report  that  the  several  lots  or  parcels  of  land  so 
directed  to  be  sold  as  aforesaid,  were  put  up  for  sale  separately,  and 
were  each  and  every  of  them  struck  off  to  Wallace  White'^  for  the 
following  sums:  (^Here  describe  each  lot  or  parcel^  and  the  a?nount 
received  therefor'^'),  these  sums  being  the  highest  sums  bidden  for  the 
^aid  lots  respectively,  and  the  said  Wallace  White  being  the  highest 
bidder  therefor,  which  several  sums  amount  in  the  aggregate  to  fifty 
thousand  dollars. 

That  the  terms  and  conditions  of  such  sale  were  reduced  to 
writing,  and  made  known  to  the  persons  attending  such  sale,  pre- 
vious to  putting  up  the  said  lots,  and  were  as  follows:  The  purchaser 
or  purchasers  of  each  lot  or  separate  parcel  were  to  pay  ten  per  cent, 
of  the  purchase  money  down  on  the  day  of  sale,  and  the  residue 
when  the  sale  should  be  confirmed  and  the  deed  delivered  {or  stating 
terfns  of  sale  as  the  case  may  be'),  and  that  the  said  Wallace  White  has 
signed  the  written  conditions  of  sale  above  mentioned,  together 
with  an  acknowledgment  that  he  has  purchased  the  premises  upon 
those  terms,  and  he  has  paid  to  me  the  amount  required  to  be  paid 
down. 

All  of  which  is  respectfully  submitted. 

Dated  this  eleventh  day  of  Februaty,  iS99. 

Nathan  Hale,  Referee. 

{Acknowledgment.  )* 

The  form  set  out  in  the  text  is  sub-  See,  generally,  supra,  note  2,  p.  532. 

stantially  the  report  of  sale  in  3  Barb.  3.  Price  at  which  each  parcel  was  sold 

Ch.  Pr.  (2d  ed.)  428.  must  be  stated   in    the   report.     N.   Y. 

1.  Name  of  Purchaser  of  each  parcel  Code  Civ.  Proc,  ^  1576. 

must  be  stated.    N.  Y.  Code  Civ.  Proc,  See,  generally,  sup7-a,  note  2,  p.  532. 

g  1576.  4,  Acknowledgment. — The  report  must 

See,    generally,    supra,    note    2,    p.  be  acknowledged,  proved  and  certified 

532.  in  like  manner  as  a  deed  to  be  recorded. 

2.  Description  of  each  parcel  sold  must  N.  Y.  Code  Civ.  Proc,  §  1554. 

be  given.     N.  Y.  Code    Civ,    Proc,   §         See,    generally,    supra,    note    2,    p. 
1576.  532. 
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Form  No.  14837 

Supreme  Court,  Queens  County. 
Lucinda  Pearsa/l,  plaintiff, 
against 
Eliza  Ann  Johnson  6^  Others,  defendants. 
To  the  Supreme  Court  of  the  State  oiNew  York:  — 

In  pursuance  of  an  interlocutory  judgment  of  this  court  bearing 
date  the  second dsiy  oi  July,  igOO,  the  undersigned  George  W.  Davison^ 
referee  to  whom  the  execution  thereof  was  confided,  do  report: 

That  I  caused  notice  of  the  time  and  place  of  sale  of  the  premises 
mentioned  in  said  interlocutory  judgment,  containing  a  description 
thereof,  to  be  duly  published  in  \.\\&  Nassau  Recorder,  a  weekly  news- 
paper, published  in  the  county  where  the  said  premises  are  situated, 
and  posted  in  three  public  places  in  the  town  where  said  premises  are 
situate  according  to  law  as  appears  by  the  affidavits  hereto  annexed. 
And  agreeably  to  said  notice,  I  did  at  the  time  andvplace  specified  in 
the  notice,  to  wit,  the  thirtieth  day  oi  August,  igOO,  at  noon,  a.tte.n6.  at 
the  front  door  of  the  La  Rosa  house  in  the  Village  of  Rockville  Centre, 
town  Qi  Hempstead,  Nassau  county,  N.  Y.,  and  exposed  said  premises 
for  sale  by  public  auction  to  the  highest  bidder. 

And  I  further  report  that  the  said  premises  were  then  and  there 
struck  off  and  sold  to  Eliza  Ann  Johnson  for  the  sum  oi  eleven  hundred 
and  eighty  dollars,  she  being  the  highest  bidder  therefor,  and  that 
being  the  highest  sum  bid  for  the  same. 

That  the  terms  and  conditions  of  such  sale  were  reduced  to  writ- 
ing and  made  known  to  the  persons  attending  such  sale  previous  to 
putting  up  said  premises  and  stipulated  that  the  purchaser  was  to 
pay  ten  per  cent,  of  the  purchase  money  down  on  the  day  of  sale  and 
the  residue  when  the  sale  should  be  confirmed  and  the  deed  delivered. 
And  that  the  %z\^  Eliza  Ami  Johnson  has  signed  the  written  conditions 
of  sale  above  mentioned  together  with  an  acknowledgment  that  she 
has  purchased  the  premises  upon  those  terms  and  she  has  paid  to  me 
the  amount  required  to  be  paid  down,  to  wit,  one  hundred  and  eighteen 
dollars. 

And  I  do  further  report  that  the  defendants  ^//waZ^^J/i?//,  sued  as 
Catharine  DeMott,  wife  of  Daniel  DeMott,  Catharine  DeMott,  wife  of 
Anthony  DeMott,  Annie  Johnson,  sxxtd.  as  Mistress  Lewis  Johnson,  wife 
•of  Leiuis  Johnson,  Stella  Bayles,  sued  as  Mistress  Sherman  D.  Bayles, 
wife  of  Sherman  D.  Bayles,  Frances  A.  Shaw,  sued  as  Mistress  Henry 
Shaw,  wife  oi  Henry  Sha^v,  Hannah  J.  Downs,  sued  as  Mistress  Nelson 
Downs,  wife  oi  Nelson  Downs,  have  all  duly  executed  and  acknowl- 
edged a  release  to  their  said  husbands  pursuant  to  section  1571  of 
the  Code  of  Civil  Procedure  and  a  request  that  the  share  of  the  pro- 
ceeds arising  from  the  sale  of  their  contingent  interest  to  be  paid  to 
their  said  husbands  which  releases  are  annexed  to  this  report. 

Said  sale  was  made  subject  to  its  confirmation  by  this  court  and 
subject  to  any  road  crossing  said  premises. 

The  following  is  a  description  of  the  said  premises  sold:  All  that 

1.  New  York.  — See  supra.  Form  No.  The  form  given  in  the  text  is  copied 
J4836,  and  notes  thereto.  from  the  original  papers  in  the  case. 
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certain  tract,  piece  or  parcel  of  land,  situate,  lying  and  being  in  the 
village  of  Rockville  Centre,  town  of  Hempstead,  Nassau  (late  Queens) 
County,  iV<?a/  York,  bounded  and  described  as  follows:  Beginning  at 
the  southwesterly  corner  thereof,  where  the  division  line  between 
lands  formerly  of  the  city  oi  Brooklyn,  now  of  the  city  oi  New  York 
and  the  lands  hereby  described  intersects  the  southeasterly  side  of 
Hempstead  aNtnuQ;  running  thence  northeasterly  oXong  Hempstead 
avenue  to  land  formerly  o(  Benjamin  W.  Combs,  now  oiF.  W.  Clifton; 
thence  easterly  along  land  of  said  Clifton  and  land  of  Hill  to  land  of 
Edwin  Wallace;  thence  southwesterly  along  said  last  mentioned  land 
to  said  land  formerly  of  the  city  of  Brooklyn  now  of  the  city  of  New 
York;  thence  along  said  last  mentioned  land  N.  70  degrees  50  minutes 
west  990.6  feet  to  the  point  or  place  of  beginning. 

Dated  October 5th,  igOO. 

Geo.  W.  Davison,  Referee. 
State  and  City  of  New  York,  \ 
'^orow^  oi  Brooklyn,  >■  ss. 

County  of  Kings.  ) 

George  W.  Davison  being  duly  sworn  deposes  and  says   that  the 
foregomg  report  is  true  to  his  own  knowledge. 
Sworn  to  before  me  this  fifth  \  George  W.  Davison. 

day  of  October,  1900.  f 

John  Johnston, 
Commissioner  of  Deeds  for  the  city  of  New  Yorky 
Residing  in  the  Borough  of  Brooklyn. 

9.  Final  Decree  or  Judgment.^ 
a.  Dismissing  Bill. 
Form  No.  14838. 

(Precedent  in  Chipps  v.  Hall,  23  W.  Va.  504.)* 

\i^Title  of  cause  as  in  Form  No.  12133.')] 

This  cause  came  on  this  day  to  be  finally  heard  on  the  bill  and 
answer  of  defendant,  Hall,  and  general  replication  thereto,  exhibits 
and  depositions  and  agreement  of  counsel  marked  "  agreement  of 
counsel,"  and  was  argued  by  counsel.  And  it  appearing  to  the  court 
that  under  and  by  virtue  of  the  last  will  and  testament  of  David  Scott, 
including  the  codicil  thereto,  said  will  bearing  date  the  26th  day  of 
November,  i2>Jf2,  and  the  said  codicil  of  the  date  oi  March  10th,  18^6, 
and  both  duly  proven  and  recorded,  his  son,  Jefferson  Scott,  took  an 

1.  Final  decree  or  judgment  is  neces-  issued  to  satisfy  a  charge  upon  the  land 

sary  to  perfect  the  partition.     Loyd  v.  until  final  decree  confirming  the  com- 

Loyd,  61  Iowa  243;   Buller  v.   Linzee,  missioner's  return.     /«  r^  Ausborn,  I22 

100  Mo.  95;  Hollo  way  v.  Holloway,  97  N.  Car.  42. 

Mo.  628;  Turpin  z/.  Turpin,  88  Mo.  337;  For  statutory  provisions  relating  to 

Murray  v.  Yates,  73  Mo.  13;  Parkinson  final  decrees  and  judgments  in   parti- 

V.  Caplinger,  65  Mo.  290;   Pomeroy  v.  tion    proceedings    see    list   of   statutes. 

Allen,  60   Mo.  530;  In  re  Ausborn,  122  cited  supra,  note  i,  p.  398. 

N.    Car.  42;    Dingess    v.   Marcum,    41  2.  This  decree  was  affirmed. 
W.  Va.  757.     And  no  execution  can  be 
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absolute  fee  simple  estate  in  and  to  the  one  hundred  and  sixty-five 
acres  of  land  so  devised  to  him  after  the  death  of  testator's  widow; 
and  that  the  defendant,  Hall^  claims  and  owns  the  same  now  by  and 
through  a  regular  and  unbroken  chain  of  title  thereto,  derived  from 
saxd  Jefferson  Scott,  and  that  said  plaintiffs  have  nothing  in  said  land, 
on  consideration  whereof,  it  is  adjudged,  ordered  and  decreed  that 
the  plaintiff's  bill  be  dismissed  and  that  the  said  defendant  recover 
against  them  his  costs  herein  expended. 

b.  On  Report  of  Commissioners  or  Referees. 

(1)  Notice  of  Motion  for  Judgment. ^ 

Form  No.  14839.' 

Supreme  Court,  Kings  County. 
Lucinda  Pear  sail,  Plaintiff, 
against 
Eliza  Ann  Johfison  c^'  Others. 
Sir:  — 

You  will  please  take  notice  that  upon  the  referee's  report  of  sale  in 
this  action  which  was  filed  in  Queetis  County  Clerk's  Office  on  the  8th 
day  of  October,  igOO,  a  copy  of  which  is  herewith  served  upon  you  and 
upon  all  previous  proceedings  had,  a  motion  will  be  made  at  a  Special 
Term  of  the  Supreme  Court  held  at  the  Kings  County  Court  House  in 
the  Borough  of  Brooklyn,  city  of  New  York,  on  the  10th  day  of 
October,  igOO,  at  10:30  A.  M.  on  that  day  or  as  soon  thereafter  as 
counsel  can  be  heard  for  an  order  confirming  said  referee's  report  of 
sale  and  for  a  final  judgment  in  the  above  entitled  action,  and  for  an 
extra  allowance  to  the  plaintiff  and  for  such  other  and  further  relief 
in  the  premises  as  may  be  proper. 

(^Date,  signature  and  office  address  of  attorney  and  address  as  in  Form 
No.695^.) 

(2)  Notice  to  File  Exceptions  to  Report. 

Form  No.  14840.^ 

Wake  County  —  In  the  Superior  Court. 
Tenth  day  ol  June,  \W9. 
John  Doe,  plaintiff,         ") 

Richard D^'^^t Julia  Doe,  [  ^^^'^^  ^«  ^^^^  Exceptions  to  Report. 

defendants.  J 

To  John  Doe,   plaintiff,   and  Richard  Doe  2Si6.  Julia  Doe,  defendants, 
above  named: 
You  will  take  notice  that  the  report  of  the  commissioners  hereto- 

1.  For  the  formal  paxts  of  a  notice  of  3.  North  Carolina.  —  The  report  shall 
motion  in  a  particular  jurisdiction  see  be  filed  in  the  office  of  the  superior 
the  title  Motions,  vol.  I2,  p.  938.  court  clerk,  and  if  no  exceptions  thereto 

2.  AVw  York.  —  Code  Civ.  Proc,  §  be  filed  within  twenty  days,  the  same 
1556.  shall    be   confirmed.      Code   (1883),    t^ 

See,  generally,  supra,  note  i,  p.  540.     1896. 

The  form  given  in  the  text  is  copied  See,  generally,  supra,  note  i,  p.  540. 
from  the  original  papers  in  the  case. 
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fore  appointed  to  divide  the  lands  named  in  the  above  entitled  action 
has  this  day  been  filed  in  my  ofifice.  Whereupon  you  are  hereby 
notified  to  file  exceptions  thereto,  if  you  so  elect,  within  the  time 
limited  by  law. 

Calvin  Clark,  Clerk  of  the  Superior  Court. 

(3)  Decree  or  Judgment  Confirming  Report.^ 
(a)  Of  Actual  Partition.'^ 


1.  Bequisites  of  Decree  or  Judgment  — 
Generally.  —  For  the  formal  parts  of  a 
decree  or  judgment  in  a  particular 
jurisdiction  see  the  title  Judgments 
AND  Decrees,  vol.  lo,  p.  645. 

For  statutory  requirements  as  to  final 
decrees  or  judgments  in  partition  pro- 
ceedings see  list  of  statutes  cited  supra, 
note  I.  p.  3g8. 

2.  Precedents.  —  In  Scale  v.  Soto,  35 
Cal.  102,  the  judgment,  which  was 
affirmed,  was  as  follows:  "The  said 
plaintiff  having  on  the  12th  day  of  De- 
cember, iS^j,  filed  his  complaint  against 
the  said  defendants  to  procure  and 
cause  to  be  made  a  partition  of  the 
lands  described  in  said  complaint 
among  the  owners  thereof,  in  propor- 
tion to  their  respective  interests  therein ; 
and  the  said  plaintiffs  having  on  the 
10th  day  of  April,  1866,  filed  in  the 
office  of  the  County  Recorder  of  Santa 
Clara  County,  in  the  State  of  California, 
(the  same  being  the  county  in  which 
said  lands  are  located,)  a  notice  of  the 
pendency  of  said  action,  setting  forth 
the  nature  of  the  action,  the  object 
thereof,  and  the  relief  sought,  and  also 
a  description  of  the  premises  affected 
by  said  action,  and  of  all  other  matters 
required  by  law  to  be  set  forth  in  such 
notice;  and  each  and  every  of  said  de- 
fendants having  been  personally  served 
with  the  summons  in  said  cause,  and 
each  of  them  having  appeared  therein 
and  filed  their  respective  answers  to 
said  complaint;  and  Phcebe  J.  Seaton, 
and  D.  M.  W.  Seaton,  as  executors  of 
the  last  will  and  testament  of  George 
W.  Seaton,  deceased,  and  Phoebe  J. 
Seaton,  D.  M.  W.  Seaton,  and  Mary  E. 
Seaton,  in  their  own  behalf,  as  the  sole 
heirs  at  law  and  devisees  of  said  George 
W.  Seaton,  deceased,  filed  their  inter- 
vention in  said  cause,  and  asked  that 
they  be  allowed  to  unite  with  the  plain- 
tiff in  the  prosecution  thereof;  and  an 
order  having  been  made  by  this  Court 
in   this  cause  allowing  the  said  inter- 


vention, the  said  defendants,  and  each 
and  every  of  them,  filed  their  respective 
answers  to  said  complaint  of  said  in- 
tervenors;  and  the  rights  of  all  the  par- 
ties hereto,  plaintiffs,  defendants,  and 
intervenors,  having  been  put  in  issue 
and  tried  and  determined,  after  due 
proceedings  in  that  behalf  had;  and 
this  Court,  by  its  interlocutory  decree, 
made  and  entered  herein  on  the  z^d 
day  oi  Jajiuary,  A.  D.  1S67,  having  as- 
certained, settled,  and  declared  the 
rights,  interests,  and  proportionate 
shares  of  the  several  parties  hereto,  re- 
spectively, in  and  to  the  said  premises 
described  in  said  complaint,  to  wit: 
*  *  *  and  this  Court  having  by  its  in- 
terlocutory decree  ordered  and  ad- 
judged that  partition  of  said  rancho' 
and  premises  be  made  between  the  own- 
ers thereof  according  to  their  respective 
interests  therein,  as  the  same  had  been 
finally  settled  and  determined  by  this 
Court,  and  appointed  C.  T.  Healey, 
Jos.  Scott,  and  R.  J.  Weeks  as  referees, 
to  make  partition  of  said  premises  in 
accordance  with  the  directions  of  said 
interlocutory  decree;  and  the  said  ref- 
erees having  been  severally  duly  sworn 
as  required  by  law,  did  proceed  in  ac- 
cordance with  the  directions  of  said  in- 
terlocutory decree,  and  make  a  fair  and 
just  division,  allotment,  and  partition 
of  said  premises,  and  allotted,  sepa- 
rated, and  set  apart  in  severalty  to  the 
several  owners  thereof  their  respective 
shares,  quantity,  and  quality  relatively 
considered,  according  to  the  rights, 
interests,  and  estates  of  the  several 
parties  hereto,  as  the  same  were  by 
the  said  interlocutory  decree  ascer- 
tained, determined,  and  decreed  by  this 
Court,  designating  the  several  portions 
by  proper  land  marks,  etc.;  *  *  *  and 
said  referees  having  on  the  6th  day  of 
May,  1867,  filed  in  this  Court  their  writ- 
ten report  of  their  proceedings,  etc.; 
*  *  *  and  the  said  defendants,  Juler 
Mercier  and  John   Greer,  and  his  wife; 
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Form  No.  14841.' 

(  Title  of  court  and  cause  as  in  Form  No.  12116.^ 

And  now,  to  wit,  this  tenth  day  of  November,  a.  d,  iW9,  the  before- 
going  return  of  the  commissioners,  appointed  to  make  partition  of  the 
lands  and  premises  which  are  the  subject  of  this  proceeding,  having 
been  read  and  considered,  the  partition  made  and  returned  by  said 
commissioners  is  approved  by  the  chancellor,  and  thereupon  it  is 
ordered,  adjudged  and  decreed  by  the  chancellor  that  the  partition  of 
the  said  lands  and  premises  so  made  and  returned  be  and  the  same 
shall  remain  firm  and  staple  forever. 

It  is  ordered  that  the  costs  of  this  proceeding  be  paid  by  the 
several  parties  entitled  to  shares  according  to  their  several  and 
respective  interests  in  the  premises. 

Form  No.  14842.' 

(^Title  of  court  and  cause  as  ifi  Form  No.  lJf.80J^.^ 
The  return  of  the  partitioners  appointed  by  an  order  of  this  court, 
heretofore  entered  in  this  cause,  having  been  duly  filed,  and  the  same 


Marie  Louisa  Greer,  having  filed  ex- 
ceptions to  said  report  of  said  referees, 
and  said  exceptions  having  been  by  the 
Court  heard  and  duly  considered,  an 
order  was  made  that  the  same  be  de- 
nied. Whereupon  the  Court,  having 
examined  the  said  report,  and  heard  the 
arguments  of  counsel,  and  being  fully 
advised,  doth  nowhere  order,  adjudge, 
and  decree  that  the  said  report  of  said 
referees  be  and  the  same  is  in  all 
things  approved  and  confirmed;  and 
the  partition  of  said  premises,  and  the 
allotments  made  by  said  referees  to 
the  respective  parties  hereto,  be  and  the 
same  are  hereby  declared  eflfectual  for- 
ever, to  wit:  *  *  *" 

In  Cuyler  v.  Wayne,  64  Ga.  78,  the 
decree,  which  was  affirmed,  was  as  fol- 
lows: 

" fohn    M.    Cuyler,    com-") 
plainant,  | 

Henry  C.    JVayne,   admin-  [  "      ^" 

istrator, 
John  C.  Ferrell,  defendant.  ^ 

This  cause  came  on  to  be  further 
heard  at  this  term  and  was  argued  by 
counsel,  and  therefore  upon  considera- 
tion thereof  it  was  ordered,  adjudged 
and  decreed  as  follows,  viz:  That  the 
lots  numbers  one  and  two,  Iluck's  Ty th- 
ing, Pcrcival  ward,  in  the  city  of 
Savannah,  with  the  improvements  and 
appurtenances,  belong  in  equal  undi- 
vided moieties  to  the  said  complainant 
and  his  assigns  and  to  the  said  defend- 
ant as  the  administrator  of  the  estate  of 
John  C.  Ferrell,  as  of  and  from  October 


26,  1^68,  the  date  of  the  original  decree 
in  said  cause.  That  the  said  parties  so 
holding  the  said  property  as  tenants 
in  common  shall  determine  among 
themselves  as  to  their  ownership  re- 
spectively of  the  said  lots  and  appurte- 
nances, equalizing  the  value  thereof 
according  to  the  election  which  may  be 
made  in  the  manner  provided  by  the 
commissioners  appointed  by  this  court, 
the  final  report  of  said  commissioners 
having  been  adopted  by  the  court.  It 
is  further  ordered  that  the  complainant 
do  recover  his  costs  against  the  said 
defendant." 

1.  Delaware.  —  If  upon  the  return  of 
the  commissioners  it  shall  appear  that 
partition  of  the  premises  has  been 
made  as  directed,  and  such  partition  be 
approved  by  the  chancellor,  he  shall 
thereupon  enter  a  final  decree  that  the 
said  partition  shall  remain  firm  and 
stable  forever,  and  such  proceedings 
and  decree  shall  be  conclusive  upon  the 
parties  and  all  claiming  under  them. 
Rev.  Laws  (1893),  p.  658,  c.  86,  §  12. 

See,  generally,  supra,  note  i,  p.  542, 

2.  Georgia. — If  no  objection  be  filed 
by  any  of  the  parties  to  the  return  of 
the  partitioners,  the  said  return  of  the 
partitioners  shall  be  made  the  judgment 
of  the  court,  and  shall  be  final  and  con- 
clusive as  to  all  the  parties  concerned 
who  were  notified  as  to  the  time  of  exe- 
cuting the  writ,  and  a  writ  of  posses- 
sion shall  issue  accordingly.  2  Code 
(1895),  §  4792. 

See,  generally,  supra,  note  i,  p.. 
542. 
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having  been  considered  and  no  objection  having  been  filed  by  any  of 
the  parties  to  said  return,  the  same  is  hereby  made  the  judgment  of 
this  court,  and  it  is  ordered  that  writs  of  partition  in  favor  of  the 
several  parties  for  the  land  assigned  to  them  be  issued  by  the  clerk 
of  this  court.  It  is  further  ordered  that  each  of  said  partitioners 
whose  signature  is  attached  to  the  aforesaid  return  be  allowed  as 
compensation  for  his  service  the  sum  of  four  dollars,  and  that  the 
said  surveyor,  Richard  Roe,  be  allowed  for  his  services  the  sum  of 
ten  dollars,  and  that  the  costs  of  this  proceeding  be  borne  equally  by 
all  parties  thereto. 

Dated  this  hventieth  day  of  September,  a.  d.  i8.99. 

John  Marshall,  Judge  of  the 
Superior  Court  of  ^/^^  County,  Georgia. 

Form  No.  14843.' 

(  Title  of  court  and  cause  as  in  Form  No.  1^.799. ) 

This  day  comes  Nathan  Hale,  Francis  Fern  and  Wallace  White,  the 
commissioners  appointed  under  and  by  virtue  of  a  commission  out 
of  and  under  the  seal  of  this  court,  to  make  partition  of  the  lands 
mentioned  in  the  former  decree  issued  in  this  cause  between  the  par- 
ties thereto,  and  make  report  of  their  proceedings  therein,  by  which 
it  appears  that  the  said  commissioners  have  made  partition  of  the 
said  premises  as  in  and  by  said  decree  they  were  required,  and  the 
same  having  been  examined  by  the  court  the  court  doth  find  that 
the  aforesaid  commissioners  have  in  every  respect  proceeded  accord- 
ing to  law  and  the  judgment  of  this  court  in  the  aforesaid  decree 
declared,  and  that  said  partition  has  been  fairly  and  impartially 
made,  and  no  objection  or  exception  having  been  made  by  any  of  the 
parties  hereto,  it  is  ordered,  adjudged  and  decreed  that  the  said 
report  of  said  commissioners  and  the  proceedings  and  partition  be 
and  the  same  are  approved  and  confirmed,  and  that  the  said  parties 
hold  in  severalty  the  shares  assigned  and  set  off  to  each  of  said  par- 
ties respectively  by  the  commissioners  aforesaid,  and  that  the  title 
to  the  shares  assigned  and  set  off  to  each  of  said  parties  respectively 
as  aforesaid  be  and  the  same  is  hereby  vested  in  the  said  parties 
respectively,  according  to  said  assignment. 

It  is  further  ordered  that  the  report  of  the  aforesaid  commis- 
sioners be  spread  at  large  upon  the  records  of  this  court. 

And  it  is  further  ordered  that  the  costs  and  expenses  of  this  pro- 
ceeding be  paid  by  the  parties  hereto,  within  thirty  days,  in  the 
following  proportions,  to  wit:  (^Here  state  the  part  each  party  is 
required  to pa)'),^  diYid  that  in  default  of  the  payment  thereof  within 
thirty  days  from  this  date  execution  issue  therefor. 

1.  Illinois.  —  In    all    suits   for   parti-  lotted,   without  the    forms    of   convey- 

tion  of  real  estate,  whether  by  bill  in  ances  by  infants  or  unknown  heirs  or 

chancery  or  by  petition,  the  court  may  other  parties  to  the  suit;  and  apportion 

investigate  and  determine  all  questions  incumbrances    among     the    parties    to 

of  conflicting  or  controverted  titles,  and  whom    the    incumbered    premises   are 

remove  clouds  upon  the  titles  to  any  of  allotted.    Starr  &  C.  Anno.  Stat.  (1896), 

the  premises  sought  to  be  partitioned;  c.  106,  par.  39. 

invest  tides,  by  their  decrees,  in  the  See,  generally,  supra,  note  i,  p.  542. 
parties  to  whom  the  premises   are  al-        2.  Costs. —  In  all  proceedings  for  par- 
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Form  No.  14844.' 

(^Title  of  cause  as  in  Form  No.  11852.') 

Now  on  this  tenth  day  of  September.,  a.  d.  i8P9,  being  the  third  dzy 
of  the  term,  the  above  cause  came  on  for  further  hearing,  plaintiff 
appearing  by  Jeremiah  Mason,  Esq.,  his  attorney,  and  the  defend- 
ants appearing  by  Oliver  Ellsworth,  Esq.,  their  attorney,  and  the 
report  of  the  referees  heretofore  appointed  having  been  made  to  the 
court  as  follows:  (^Here  set  out  the  report  of  the  referees). 

It  is  therefore  considered  and  adjudged  by  the  court  that  the  par- 
tition aforesaid  be  and  the  same  is  hereby  confirmed  and  made  firm 
and  effectual  forever. 

It  is  further  ordered  and  adjudged  that  the  costs  in  this  proceeding 
be  apportioned  as  follows:  {Jlere  apportion  the  costs  and  attorneys'  fees 
as  the  court  may  order). 

Form  No.  14845.* 
State  of  New  Jersey,  \ 
County  of  Mercer.      j" 

I,  the  undersigned  yb^w  Marshall,  the  justice  of  the  Supreme  Conrt 
of  the  state  of  New  Jersey  (or  Judge  of  the  Circuit  Court  or  Court  of 
Common  Pleas  of  the  county  of  Mercer),  by  whom  the  appointment  of 
the  within  named  commissioners  was  made,  having  inspected  the 
original  appointment  of  said  commissioners  and  their  oaths  of  office 
and  the  certificate  containing  their  return  to  said  appointment,  and 
the  maps  and  field-book  attached  thereto,  do  hereby  order  the  same 
to  be  recorded  in  the  clerk's  office  of  the  Supreme  Court  (or  of  the 
county  of  Mercer), 

Given  under  my  hand  this  twentieth  day  oi  July,  iS99. 

John  Marshall,  Justice  (or  Judge). 

Form  No.  14846.^ 

(  Title  of  court  and  cause  as  in  Form  No.  6957. ) 
This  cause  having  been  brought  on  to  be  heard  upon  the  report 
of  Nathan  Hale,  Samuel   Short   and    William    West,    commissioners 

tition  of  real  estate,  when  the  rights  certified,  and  the  map  and  field-book,  to- 
and  interests  of  all  the  parties  in  inter-  gether  with  the  certificate  of  allotment 
est  are  properly  set  forth  in  the  bill  or  and  the  accounts  of  the  commissioners, 
petition,  the  court  shall  apportion  the  shall  order  the  said  instruments,  ex- 
costs,  including  the  reasonable  solicit-  cepting  the  account  of  expenses,  to  be 
ors'  fees,  among  the  parties  in  interest  recorded  in  the  clerk's  office  of  the 
in  the  suit,  so  that  each  party  shall  pay  supreme  court  in  case  the  proceeding 
his  or  her  equitable  portion  thereof,  is  in  that  court,  or  in  the  clerk's  office 
Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  of  the  county  in  which  the  lands  lie  in 
106,  par.  40.  case  the  proceeding  is  in  the  circuit 
See,  generally,  supra,  note  i,  p.  542.  court  or  court  of  common  pleas  of  the 

1.  Iowa.  —The  report  of  the  referees  county,  which  shall  be  good  evidence  of 
being  approved,  a  decree  shall  be  ren-  the  partition,  and  partition  shall  be 
dered  confirming  the  partition  and  ap-  valid  and  effectual  in  law.  Laws  (1898), 
portioning  the  costs,  entering  judgment  c.  230,  ^  7. 

therefor.     Code  (1897),  ^^4259.  See,  generally,  supra,  note  1,  p.   542. 

See,  generally,  supra,  note  i,  p.  542.  3.  N^eiv  York.  —  The  court  must  con- 

2.  Newferscy. — The  justice  or  judge,  firm  or  set  asidethe  report,  and  may,  if 
after  inspecting  the  return  of  the  com-  necessary,  appoint  new  ccmmissioners. 
missioners  containing    their    appoint-  Code  Civ.  Proc,  §  1556. 

ment,  their  oath  or  affirmations  properly        See,  generally,  supra,  note  i,  p.  542. 
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appointed  therein  under  and  by  virtue  of  the  interlocutory  judgment 
made  and  entered  therein,  and  on  reading  and  fihng  said  report,  which 
bears  date  the  tenth  day  oi  June,  iS99,  and  upon  due  proof  of  the 
service  of  the  notice  of  application  for  judgment  on  said  report  on 
the  attorneys  of  all  the  defendants  who  have  appeared  in  the  action; 
by  which  report  it  appears  that  said  commissioners  have  made  parti- 
tion of  the  premises  described  in  the  complaint  in  this  cause  between 
the  parties  thereto  according  to  their  respective  rights  and  interests 
therein  as  the  same  have  been  ascertained,  declared  and  determined 
by  this  court,  and  by  which  said  partition  the  said  commissioners 
have  divided  the  whole  of  said  premises  into  two  allotments  of  equal 
value,  and  have  set  off  in  severalty  to  John  Doe,  the  plaintiff  in  this 
action,  one  of  the  said  allotments,  bounded  and  described  as  follows, 
to  wit,  {describing premises)  dii,  will  more  fully  appear  by  a  map  of  said 
partition  thereto  annexed,  said  allotment  so  set  off  being  described 
on  said  map  as  '•'■A"  and  also  by  which  said  partition  the  said  com- 
missioners have  set  off  in  severalty  to  the  defendant,  Richard  Roe,  the 
other  said  allotment,  which  is  bounded  and  described  as  follows,  to 
wit,  {describing  pretnises')  as  will  also  more  fully  appear  by  reference  to 
the  said  map  of  the  partition  annexed  to  said  report,  said  allotment 
so  made  being  described  on  the  said  map  as  "^. "  Now,  on  motion 
of  Jeremiah  Mason,  attorney  for  the  plaintiff,  and  upon  hearing  said 
Jeremiah  Mason  in  support  of  said  motion  and  Oliver  Ellsworth, 
attorney  for  the  defendant  herein  (or  no  one  appearing')  in  opposition, 
it  is  ordered,  adjudged  and  decreed  that  the  said  report  in  all  things 
therein  contained  do  stand  ratified  and  confirmed,  and  that  the  par- 
tition so  made  be  firm  and  effectual  forever.^ 

It  is  further  ordered,  adjudged  and  decreed  that  each  of  the  parties 
who  is  entitled  to  present  possession  of  the  distinct  parts  allotted  to 
him  be  let  into  possession  thereof  immediately. ^ 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  said  Richard 
Roe,  defendant,  pay  to  the  said  John  Doe,  plaintiff,  one  half  of  the  costs 
and  charges  of  the  proceedings  in  this  cause,  to  wit,  the  Sum  of  eighty 
dollars,  and  that  the  said  John  Doe  have  execution  therefor. 

Enter:  J.  M  J.  S.  C. 

Form  No.  14847.' 

{Title  of  court  and  cause  as  in  Form  No.  11869.) 
This  cause  coming  on  to  be  heard,  and  it  appearing  to  the  court 
that  Nathan  Hale,  Samuel  Short  and  William  West,  the  commissioners 

The  form  set  out  in  the  text  is  sub-  parties  entitled  to  possession  of  a  dis- 

stantially  the  judgment  in  3  Barb.  Ch.  tinct  parcel  allotted  to  him  be  let  into 

Pr.  (2d  ed.)  735.  the  possession  thereof  immediately  or 

1.  That  Partition  be  Firm  and  Effectual,  after  the  determination  of  the  particu- 
—  Upon  the  confirmation  by  the  court  lar  estate,  as  the  case  requires.  N.  Y. 
of  the  report  of  the  commissioners  mak-  Code  Civ.  Proc,  §  issu- 
ing partition,  final  judgment  that  parti-  See,  generally,  sttpra,  note  i,  p.  542. 
lion  be  firm  and  effectual  forever  must  3.  North  Carolina. —  The  report,  when 
be  rendered.  N.  Y.  Code  Civ.  Proc,  §  confirmed,  together  with  the  decree  of 
1557.  confirmation,    shall    be    enrolled    and 

See,  generally,  supra,  note  i,  p.  542.     certified  to  the  register,  and  registered 

2.  Delivery  of  Possession.  —  Final  judg-  in  the  office  of  the  county  where  the 
ment  must  also  direct  that  each  of  the     real   estate   is    situated,   and    shall    be 
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appointed  herein  to  divide  and  allot  in  severalty  the  lands  of  the  peti- 
tioners herein  and  described  in  the  petition  in  this  cause,  on  the 
seventh  day  oi  March,  i899,  filed  in  this  court  their  report  of  their 
proceedings,  and  no  exception  to  said  report  having  been  filed  within 
the  twenty  days  allowed  by  law  after  the  filing  of  such  report,  it  is 
therefore  ordered  and  decreed  that  the  said  report  be  and  the  same 
is  in  all  respects  confirmed,  and  it  is  further  ordered  that  said  report 
and  the  plat  attached  thereto,  together  with  this  decree  of  confirma- 
tion, be  enrolled  and  be  certified  to  the  register  of  deeds  for  the 
county  of  Wake,  that  the  same  may  be  registered  in  the  office  of 
said  register,  and  it  is  hereby  ordered  and  adjudged  that  said  decree 
be  binding  between  the  said  tenants  in  common,  their  heirs  and 
assigns. 

It  is  further  ordered,  adjudged  and  decreed  that  the  costs  in  this 
case  be  paid  as  follows:  {Hei-e  state  hcnv  costs  shall  be  paid^. 

Dated  this  twenty-eighth  day  oi  March,  i899. 

Calvin  Clark,  Clerk  Superior  Court. 

Form  No.  14848. 
(Precedent  in  Boggess  v.  Meredith,  16  W.  Va.  17.)' 

\{^Title  of  cause  as  in  Form  No.  22133.)] 

This  cause  came  on  to  be  finally  heard  upon  the  papers  formerly 
read,  with  the  report  of  the  commissioners,  Festus  Young  and  Elias 
Bennett,  appointed  to  make  survey  and  partition  of  the  land  in  the 
bill  mentioned,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  appearing  to  the  court  that  Benjamin  Dill,  in  his  life-time, 
and  prior  to  the  institution  of  this  suit,  sold  those  portions  of  the 
tract  of  nine  thousand  acres  in  the  bill  and  proceedings  mentioned, 
designated  on  the  plat  and  report  made  out  and  returned  by  the  com- 
missioners under  the  order  of  this  court  at  the  May  term,  \865,  as 
lots  numbers  seven,  nine,  ten,  eleven,  twelve,  fourteen,  fifteen  and  six- 
teen, and  which  are  now  held  and  claimed  by  the  defendants:  It  is 
adjudged,  ordered  and  decreed  that  they  do  hold  the  said  lots  so 
specified  according  to  their  several  and  respective  rights,  as  in  the 
proceedings  set  forth,  to  them  and  their  heirs  forever,  free  and  acquit 
from  the  claims  of  the  complainant  and  his  heirs,  forever,  and  that 
the  complainant  do  have  and  hold  those  portions  of  said  land  desig- 
nated on  said  plat  as  lots  numbers  one,  two,  three,  four,  five,  six,  eight, 
thirteen,  seventeen,  eighteen,  and  side  lot,  containing  7??/^  hundred  and 
forty  acres,  lying  on  the  eastern  boundary  of  said  tract,  between  the 
lines  of  lots  three,  four,  nine,  ten,  fifteen  and  sixteen,  and  the  extreme 
eastern  line  of  said  survey,  to  him,  his  heirs  and  assigns,  free  and 
acquit  of  the  claims  of  the  defendants  and  their  heirs,  forever.  And 
it  is  further  adjudged,  ordered  and  decreed,  that  William  C.  Carper, 
who  is  hereby  appointed  a  commissioner  for  the  purpose,  do  by  good 
and  sufficient  deed  in  fee  simple,  without  warranty,  for  and  on  behalf 
of  the  complainant,  release  and  assure  to  the  defendants  the  said  par- 
binding  among  and  between  the  claim-  See  also  list  of  statutes  cited  supra, 
ants,  their  heirs  and  assigns.  Code  note  i.  p.  398. 
(1883),  §  1897.  1,  This  decree  was  affirmed. 
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eels  of  land  hereinbefore  allotted  to  them  according  to  their  several 
and  respective  rights  and  interest  therein,  as  in  the  proceedings  set 
forth,  and  by  similar  deed  do  convey  and  assure  to  the  complainant, 
on  behalf  of  the  heirs  and  devisees  of  said  Benjamin  Dill,  the  par- 
cels of  land  hereinbefore  allotted  to  the  complainant;  said  deed  to  be 
duly  executed,  acknowledged  and  stamped  for  recordation,  for  which 
services  he  shall  be  allowed  the  cost  of  stamps  and  a  fee  of  %S.  00  for  each 
deed,  to  be  paid  by  the  party  to  whom  the  deed  shall  be  executed. 
And  it  is  further  adjudged,  ordered  and  decreed  that  the  several 
defendants  and  each  of  them  who  have  heretofore  instituted  actions 
of  ejectment  against  the  complainant  and  those  claiming  under  him, 
be  perpetually  enjoined  from  any  further  proceedings  at  law  upon 
said  suits  which  have  been  made  a  part  of  this  cause  by  consent  of 
the  parties.  And  it  is  further  adjudged,  ordered  and  decreed  that 
the  costs  of  this  suit,  in  which  shall  be  included  the  fees  of  the  com- 
missioner aforesaid,  be  borne  in  equal  parts  by  the  complainant  and 
the  defendants,  and  if  either  party  fail  to  pay  their  proportion  of 
such  costs  and  the  complainant  is  compelled  to  pay  all  the  costs,  leave 
is  reserved  to  him  to  apply  to  this  court  for  award  of  execution 
against  such  as  may  so  fail  to  pay  their  just  proportion  thereof. 

Form  No.  14849. 

(Precedent  in  Ogle  v.  Adams,  12  W.  Va.  225.)' 

{Title  of  cause  as  in  Form  No.  12133.) 

At  a  circuit  court  held  at  the  court  house  for  Marshall  county,  on 
the  5th  day  oi  October,  i874,  this  cause  came  on  this  day  to  be  further 
heard  on  the  bill  and  answer,  exhibits  and  other  papers  formerly  read 
in  this  cause,  the  former  orders  and  decrees  therein,  and  the  report 
of  Wm.  H.  Cecil,  Samuel  Riggs,  William  Alexander  and  J.  Lorain,  com- 
missioners, filed  on  the  llth  day  oi  July,  iS74,  and  no  exceptions 
having  been  taken  to  said  report,  the  same  is  here  confirmed.  And 
it  is  adjudged,  ordered  and  decreed  that  the  complainant,  Maria 
Ogle,  hereafter  hold  in  severalty  tho.  forty -eight  acres  and  one  hundred 
and  twenty-eight  poles  bounded  and  described  as  shown  in  said  report, 
to  wit:  Beginning  at  a  beech;  thence  south  25°  east  50  poles  to  a 
white  oak;  thence  south  13°  east  32  poles  to  a  hickory;  thence  south 
52°  west 5  poles  to  a  sugar  tree;  thence  south  2  3-1^  east  53  poles  to 
a  stone;  thence  south  69°  west  13  7-10  poles  to  a  wild  cherry;  thence 
north  47^  west  80  poles  to  a  beech;  thence  north  10°  west  20  poles 
to  a  stone;  thence  north  5Jf  west  10  poles  to  a  stake;  thence  south 
88°  west  36  poles  to  a  stake;  thence  north  60  poles  to  a  stake;  thence 
west  9  poles  to  a  stake;  thence  north  51/°  west  2Jf  poles  to  a  stone; 
thence  north  75"  east  12^  poles  to  the  beginning,  being  designated 
by  the  plat  and  report  of  said  commissioners  by  the  letters  A,  B,  Z, 
K,  J\  and  that  the  said  Washington  Adams  hereafter  hold  in  severalty 
the  residue  of  the  said  lands  mentioned  and  described  in  said  report. 
It  is  further  adjudged,  ordered  and  decreed,  that  unless  the  said 
Washington  Adams  surrender  the  possession  of  the  lands  herein 
described,  to  be  held  in  severalty  by  said  Maria  Ogle  to  her  within  sixty 

1.  This  decree  was  affirmed. 
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days  from  the  date  of  this  decree,  then  she  may  have  and  sue  out  of 
the  clerk's  office  of  this  court  a  writ  of  possession  therefor  as  at  law, 
and  this  cause  is  continued  as  to  costs,  and  the  matters  referred  to 
James  D.  Morris,  commissioner. 


{p)  Of  Sale.  ^ 


1.  Precedents. —  In  Speck  j/.  Pullman 
Palace  Car  Co.,  I2i  111.  33,  the  decree 
was  in  part  as  follows:  "  Complainants, 
by  their  solicitors,  now  move  the  court 
for  a  distribution  of  the  purchase 
money  now  in  the  hands  of  said  com- 
missioner, and  said  defendants,  Bridget 
and  Patrick  Connelly,  being  personally 
present  in  court,  as  well  as  by  their 
solicitors,  F.  IV.  Voung  andy.  K.  Han- 
nay,  and  said  purchaser  being  also 
present,  and  the  court  having  heard 
evidence  and  being  fully  advised  in  the 
premises,  doth  find  that  said  Bridget 
Connelly  has  occupied  said  premises, 
as  her  homestead,  ever  since  the  death 
of  Charles  Dunn,  her  former  husband, 
which  occurred  in  October,  i86g,  and 
has  received  the  issues,  rents  and 
profits  thereof ;  that  since  and  including 
the  year  187^,  no  taxes  have  been  paid 
by  said  Bridget  Connelly  upon  said 
premises;  that  it  was  her  duty  to  have 
paid  the  same,  and  she  is  chargeable 
with  payment  thereof,  and  that  the 
same  be  applied  upon  the  amount  due 
her  upon  her  dower,  and  after  charg- 
ing her  with  the  proportionate  amount 
thereof,  the  court  finds  the  balance  due 
her  upon  her  dower,  to  be  the  sum  of 
%iooo,  which  is  to  be  paid  to  her  by 
said  commissioner,  out  of  the  fund  be- 
longing to  said  complainants,  in  full  of 
all  demands  of  said  Bridget  Connelly  on 
account  of  her  dower,  which  she  now 
consents  to  and  accepts.  The  court 
finds  that  Rosenthal  dr'  Pence  have  paid 
for  abstracts,  f^jj,  and  orders  the  same 
to  be  paid  out  of  the  proceeds.  The 
court  being  advised,  orders  that  the 
special  commissioner  retain  his  com- 
missions, etc.,  and  pay  all  the  costs, 
and  pay  Rosenthal  (Sr"  Pence  %2j£  on  ac- 
count of  the  abstracts  of  title  so  or- 
dered and  paid  for  by  them;  that  he 
pay  \.oPierce%i2oo,  the  amount  allowed 
him  for  taxes  and  tax  titles  as  above, 
which  shall  be  in  full  of  all  claims  by 
him,  or  of  any  person  claiming  under 
him,  to  any  portion  of  said  purchase 
money  or  fund;  that  the  commissioner 
shall  then  divide  what  shall  remain  in 


his  hands,  into  two  equal  parts:  one  of 
those  parts  he  shall  then  pay  over  to 
Bridget  Connelly,  or  her  solicitor,  which 
shall  be  in  full  of  her  claim  as  heir-at- 
law  of  Charles  Dunn,  deceased,  in  and 
to  said  premises,  and  out  of  the  other 
part  of  said  fund  he  shall  pay  Bridget 
Connelly  the  sum  of  %iooo,  which  shall 
be  in  full  of  her  dower  upon  said  fund, 
and  what  shall  then  remain  he  shall 
then  pay  over  to  said  complainants, their 
representatives  or  solicitors,  Rosenthal 
&'  Pence,  one-fourth  part  thereof,  the 
whole  of  the  balance  of  said  fund  so 
remaining  in  his  hands  belonging  to 
said  complainants  or  their  legal  repre- 
sentatives. Said  complainants  and  de- 
fendants, Bridget  and  Patrick  Connelly, 
in  open  court,  waive  and  release  all 
errors  in  this  cause,  and  agree  that  no 
writ  of  error  or  appeal  shall  be  prose- 
cuted or  any  bill  in  equity  filed  to  inter- 
fere in  any  manner  with  the  operation 
of  this  decree,  and  they  release  all 
errors  which  may  have  intervened  in 
entering  up  this  decree  or  any  decree 
or  order  in  this  cause." 
This  decree  was  affirmed. 
In  Bell  V.  Brinkmann,  123  Mo.  270, 
the  order  of  the  court  approving  the 
sale  and  directing  the  distribution  of 
proceeds,  omitting  formal  parts,  was  as 
follows: 

"  Now,  at  this  day,  come  the  said 
parties,  by  their  respective  attorneys, 
and  the  sheriff's  report  of  sale  hereto- 
fore filed  herein  being  seen  and  ex- 
amined by  the  court,  and  found  in  all 
respects  correct,  it  is  ordered  by  the 
court  that  the  said  report  be  and  the 
same  is  hereby  approved  and  confirmed, 
and  the  sheriff  is  hereby  ordered,  by 
deed  duly  executed,  to  convey  the 
property  sold  to  the  purchaser  or  pur- 
chasers thereof.  And  it  is  further 
ordered,  that  out  of  the  proceeds  of 
said  sale  shall  be  paid  first,  the  costs 
and  expenses  of  this  proceeding  and 
suit,  and  that  he  distribijte  the  residue 
to  the  parties  in  interest  as  found  and 
determined  by  a  former  order  of  this 
court." 
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Form  No.  14850.' 

(  Title  of  court  and  cause  as  in  Form  No.  11869. ) 

This  cause  comi-ng  on  to  be  heard,  and  it  appearing  that  iVaMaw 
Hale,  the  commissioner  heretofore  appointed  by  order  of  this  court  to 
make  sale  of  the  land  in  the  petition  in  this  cause  described,  did, 
on  the  first  day  of  May,  i899,  sell  at  public  sale,  at  t/ie  court-house 
door  in  said  county  of  Wake,  after  having  previously  given  notice  as 
required  by  law  aforesaid,  the  said  lands  to  one  William  West,  at  the 
price  of  three  thousand  dollars,  that  being  the  highest  price  bid 
therefor,  and  said  William  West  being  the  highest  bidder  therefor, 
and  it  further  appearing  that  said  sale  was  made  by  said  com- 
missioner upon  the  following  terms,  to  wit:  (^Ile re  state  terms  upon 
which  sale  was  made),  and  it  appearing  to  said  court  that  said  sale 
was  just  and  reasonable  and  in  all  respects  regular,  and  no  exceptions 
having  been  filed  thereto  within  the  twenty  days  allowed  by  law  from 
the  day  of  said  sale,  and  said  sum  of  three  thousand  dollars  having 
been  paid  into  court  by  said  commissioner,  it  is  therefore  ordered 
and  decreed  that  said  sale  be  and  the  same  is  in  all  respects. con- 
firmed. It  is  further  ordered  that  the  said  commissioner,  Nathan 
Hale,  execute  and  deliver  to  the  said  purchaser,  Williatn  West,  on  or 
before  the  tenth  day  oi  June,  \W9,  a  deed  for  said  premises  so  sold. 

Dated  \)i\\%  first  day  oi  June,  i899. 

Calvin  Clark,  Clerk  Superior  Court. 

10.  Deed.2 

a.  Executed  by  Master. 

Form  No.  14851.* 

This  indenture,  made  this  tenth  day  of  November,  a.  d.  \899,  between 
Nathan  Hale,  master  in  chancery  of  the  Circuit  Court  of  Greene 
county,  state  of  Illinois,  party  of  the  first  part,  and  Charles  Chase  of 
Carrollton,  in  the  county  of  Greene  and  state  of  Illinois,  party  of  the 
second  part, 

Witnesseth:  whereas,  in  pursuance  of  a  certain  decree  made  and 
entered  of  record  on  the  tenth  day  of  September,  a.  d.  i899,  by  the 

1.  North  Carolina.  —  The  officer  or  are  sold,  see  list  of  statutes  cited  supra, 
person  making  the  sale  shall  file  his  re-     note  i,  p.  398. 

port,  giving  full  particulars  thereof,  3.  Illinois.  —  Upon  the  confirmation 
within  ten  days  after  the  sale,  in  the  of  the  report,  the  master,  special  corn- 
office  of  the  clerk  of  the  superior  court,  missioner  or  other  officer  making  the 
and  if  no  exception  thereto  is  filed  sale,  or  some  person  specially  appointed 
within  twenty  days,  the  same  shall  be  thereto,  shall  execute  and  deliver  to  the 
confirmed.  Code  (1883),  §  1906.  purchaser  or  purchasers  of  the  premises 
See,  generally,  j-M/ra,  note  i,  p.   542.  sold,proper  conveyances  thereof,  taking 

2.  Deed  of  premises  is  necessary  to  vest  in  case  of  sale  on  credit,  security  as  re- 
the  purchaser  with  title  and  rights  of  quired  by  the  decree,  which  conveyance 
ownership.  Argo  v.  Oberschlake,  48  shall  operate  as  an  effectual  bar  against 
111.  App.  289;  Stout  V.  McPheeters,  84  all  parties  and  privies  to  such  proceed- 
Ind.  585;  Smith  z/.  Moore,  6  Dana  (Ky.)  ings  and  all  persons  claiming  under 
417;  Davis  z'.  Green,.  102  Mo.  170.  them.     Starr  &   C.  Anno.  Stat.  (1896), 

For  statutory  provisions  relating  to     c.  106,  par.  30. 
deeds  of  conveyance,  where   premises         See  also  note  2,  this  page. 
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Circuit  Court  of  said  Greene  county,  in  a  certain  case  then  pending 
therein,  on  the  chancery  side  thereof,  in  partition,  wherein  yi?^//  Doe 
was  complainant  and  Richard  Roe,  Jane  Doe,  Samuel  Short  and  William 
West  were  defendants,  it  was  found,  ordered  and  directed  by  the 
court,  that  the  lands  and  premises  in  question  could  not  be  divided 
without  manifest  prejudice  to  the  owners  thereof,  and  that  the  said 
lands  and  premises  should  be  sold  for  the  benefit  of  all  the  parties 
.  interested,  according  to  the  statute  in  such  case  made  and  provided, 
and  it  was  ordered  by  the  court  that  such  sale  should  be  made  by 
Nathan  Hale,  master  in  chancery  of  said  court.  The  said  master  in 
chancery  duly  advertised,  according  to  law,  the  premises  hereinafter 
described  for  sale  at  public  auction  to  the  highest  bidder  for  cash  at 
the  hour  of  ten  o'clock  A.  m.,  on  \}i\&  first  day  oi  November,  a.  d.  i89P, 
at  the  front  door  of  the  court-house  in  the  city  of  Carrollton  in  said 
county  of  Greene. 

And  whereas,  at  the  time  and  place  aforesaid,  appointed  for  said 
sale  the  said  master  in  chancery  attended  to  make  the  said  sale,  and 
offered  and  exposed  the  said  premises  for  sale  at  public  auction,  to 
the  highest  bidder  for  cash  and  thereupon,  Charles  Chase  offered  and 
bid  therefor  the  sum  of  fifteen  thousand  nine  hundred  dollars  for  the 
lands  and  premises  situated  in  the  county  of  Greene,  state  of  Illinois, 
-described  as  follows,  to  wit:  {describing  them'),  and  that  being  the 
highest  bid  therefor  offered,  the  same  were  on  said  day  struck  of  and 
sold  to  said  Charles  Chase  for  said  sum  of  money  by  said  master. 

Now,  therefore,  I,  the  said  Nathan  Hale,  master  in  chancery,  do  in 
consideration  of  the  premises  and  by  virtue  of  the  aforesaid  decree 
sell  and  convey  unto  the  said  Charles  Chase  the  lands  and  premises 
last  above  described. 

To  have  and  to  hold  the  same  with  the  appurtenances  thereunto 
belonging  unto  the  said  party  of  the  second  part,  his  heirs  and  assigns 
forever. 

Witness  my  hand  and  seal  the  day  and  year  first  above  written. 
Nathan  Hale,  Master  in  Chancery         (seal) 

of  the  Circuit  Court  of  Greene  County. 

(^Acknowledgment. ) 

b.  Executed  by  Referee. 

Form  No.  14852.' 

This  indenture,  made  the  tenth  day  of  September,  a.  d.  i899,  between 
Nathan  Hale,  Satnuel  Short  and  William  West,  referees,  of  the  first 
part,  and  Charles  Chase  of  the  second  part,  witnesseth :  that  whereas, 
in  an  action  of  partition  in  the  District  Court  of  the  state  oi  Iowa,  in 
and  for  Harrison  county,  wherein  yi?/;// /?<?<?  was  plaintiff,  and  Richard 
Roe,  Jane  Doe  and  Julia  Doe  were  defendants,  the  said  parties  of  the 
first  part  were,  on  the  tenth  day  of  April,  a.  d.  \W9,  duly  appointed 

1.   Iowa.  —  If   the   sale   is   approved     till  all  the  money  is  paid,  without  re- 
and  confirmed  by  the  court,  an  order     ceiving  from  the  purchaser  a  mortgage 
shall  be  entered  directing  the  referees     on  the  land  so  sold  or  other  equivalent 
or  any  two  of  them  to  execute  convey-     security.     Code  (1897),  §  4266.       ^ 
ances,  but  no  conveyances  can  be  made        See  also  supra,  note  2,  p.  550. 
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by  said  court  as  referees,  to  make  partition  of  the  following  described 
real  estate,  to  wit:  (^describing  if),  and  it  appearing  to  the  court  that 
the  said  property  cannot  be  equitably  divided  into  the  requisite  num- 
ber of  shares,  the  court,  on  the  tenth  day  of  May,  a.  d.  iS09,  caused 
an  order  to  be  entered  directing  said  referees  to  sell  said  premises, 
on  the  following  terms,  to  wit:  (^stating  terms'). 

And  whereas,  in  pursuance  of  such  order,  the  said  referees  caused 
four  weeks'  notice  of  the  time  and  place  of  said  sale  to  be  given, 
by  posting  up  notices  thereof  at  three  public  places  in  Harrison 
county,  one  of  which  was  at  the  court-house  in  Logan,  where  the  last 
District  Court  was  held,  and  by  causing  two  publications  thereof  to 
be  made  in  the  Logan  News,  a  newspaper  printed  in  said  county, 
immediately  before  the  day  of  sale; 

And  whereas,  the  said  referees,  in  pursuance  of  said  notice  and  the 
order  of  the  court,  did,  on  the  tenth  day  oi  June,  a.  d.  \W9,  at  the 
hour  of  ten  o'clock  in  the  forenoon,  at  the  court-house  door  in  said 
county,  expose  and  offer  for  sale  at  public  auction  the  aforesaid  real 
estate,  and  did  then  and  there  sell  at  public  auction  to  Charles  Chase 
the  hereinafter  described  parcel  of  said  lands,  for  the  sum  oi  fivethou- 
jd!;z^  dollars,  he  being  the  highest  and  best  bidder  therefor; 

And  whereas,  the  said  Charles  Chase,  party  of  the  second  part,  has 
paid  to  the  parties  of  the  first  part  the  said  sum  of  money  so  bid,  as 
aforesaid; 

And  whereas,  on  the  tenth  day  of  Septetnber,  a.  d.  i899,  the  said 
court  approved  and  confirmed  said  sale,  and  by  order  directed  the 
said  parties  of  the  first  part  to  execute  to  the  said  party  of  the  second 
part  a  conveyance  in  due  form  of  law,  for  the  said  parcel  of  land  so 
sold  to  him  as  aforesaid. 

Now,  therefore,  this  indenture  witnesseth,  that  in  consideration  of 
the  pi'emises,  and  of  the  said  sum  oi  five  thousand  doWoirs,  so  bid  and 
paid  by  the  party  of  the  second  part,  in  conformity  with  the  law  and 
in  obedience  to  the  orders  of  said  court,  we  Nathan  Hale,  Samuel 
Short  and  William  West,  referees,  parties  of  the  first  part,  do  by  these 
presents  grant,  sell  and  convey  unto  the  said  Charles  Chase,  party  of 
the  second  part,  and  to  his  heirs  and  assigns,  the  said  parcel  of  real 
estate,  described  as  follows,  to  wit:  (^describing  it),  lying  and  being 
situated  in  the  county  of  Harrison  and  state  of  lorva.  To  have  and 
to  hold  the  same  to  the  party  of  the  second  part,  as  fully  and  abso- 
lutely as  the  said  parties  of  the  first  part,  by  virtue  of  the  premises, 
might  and  could  sell  the  same. 

In  witness  whereof,  we  have  hereunto  set  our  hands  the  date  first 
above  written. 

Nathan  Hale, 
Samuel  Short, 
William  West, 

Referees. 
State  of  Iowa,        \ 

r    SS 

Harrison  County.  \ 

Be  it  remembered,  that  on  the. -tenth  day  of  September,  a,  d.  iW9, 
before  the  undersigned,  Norton  Porter,  a  notary  public  in  and  for 
said  county,  ^trsondiWy  c.dLn\e  Nathan  Hale,  Samuel  Short  Sind  William 
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West,  to  me  personally  known  to  be  the  identical  persons  whose 
names  are  subscribed  to  the  foregoing  deed  as  referees,  and  acknowl- 
edged the  instrument  to  be  their  voluntary  act  and  deed,  as  referees, 
for  the  purposes  therein  mentioned. 

Witness  my  hand  and  official  seal  the  day  and  year  above  written. 

(seal)  Norton  Porter,  Notary  Public. 

In  the  District  Court  of  the   State  of  Iowa,   in  and  for  Harrison 
County: 
State  of  Iowa,        ) 

r  SS 

Harrison  County.  ) 

I,  Calvin  Clark,  clerk  of  the  District  Cowct  of  said  county,  do  hereby 
certify  that  the  within  and  foregoing  deed  of  conveyance,  executed 
by  Nathan  Hale,  Samuel  Short  and  William  West,  referees  as  stated 
therein,  to  Charles  Chase,  was  on  the  tenth  day  of  Septe^fiber,  a.  d. 
\2>d9,  presented  in  open  court  for  approval,  and  that  the  same  was 
by  said  court  approved  and  ordered  of  record. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  the  seal 
of  said  court  at  Logan,  Iowa,  this  te^ith  day  of  September,  a.  d.  i899. 

(seal)  Calvin  Clark,  Clerk. 

1 1 .  Order  for  Execution  for  Amount  Charged  Against  Share 
for  Equality  of  Partition. 

Form  No.  14853.' 

(Precedent  in  Myers  v.  Rice,  107  N.  Car.  27.)' 
[(^Title  0/ court  and  cause  as  in  Form  No.  13006.) \^ 
Upon  motion  of  M.  C.  Marsh  and  wife,  Fannie  D.,  and  /.  W. 
Herring,  after  a  full  consideration  of  the  facts  agreed  in  this  cause, 
it  is  ordered  that  execution  issue  in  favor  of  Fantiie  D.  Marsh  and 
/.  W.  Herring  against  share  No.  2  of  the  lands  of  the  late  /.  H. 
Herring  allotted  in  this  cause  to  the  feme  plaintiff,  and  described 
particularly  in  the  decree  in  this  cause,  for  the  amounts  charged 
against  said  share  for  equality  of  partition,  to-wit,  the  sum  of  one 
hundred  a?id forty  dollars  in  favor  of  Fannie  D.,  and  ninety  dollars  in 
favor  of  J.  W.  Herring,  with  interest  on  each  sum  from  October  21st, 
1S8I,  till  paid,  and  all  cost  hereof,  and  that  the  said  lands  be  exposed 
for  sale  to  pay  the  same. 

Let  execution  and  order  of  sale  issue  accordingly. 
[{Signature  of  judge  as  in  Form  No.  12006.y\^ 

II.  BY  WRIT.* 

1.  North  Carolina.  —  The  commis-  3.  The  matter  to  be  supplied  within 
sioners  in  making  partition  shall  charge  [  ]  will  not  be  found  in  the  reported  case, 
the  more  valuable  dividends  with  such  4.  Statutory  provisions  relating  to  par- 
sums  of  money  as  they  may  think  tition  proceedings  by  writ  at  law  exist 
necessary  to  be  paid  to  the  dividends  of  in  the  following  states,  to  wit: 
inferior  value  in  order  to  make  an  Delaware. — Rev.  Slat.  (1893),  p.  656, 
equitable  partition.  Code  (1883),  §  1894.  c.  86,  §§  3-7. 

See  also  list  of  statutes  cited  supra,  Pennsylvania.  —  Bright.    Pur.     Dig. 

note  I,  p.  398.  (1894),  p.  1638,  §  I  et  seq, 

2.  This  order  was  aflSrmed  upon  ap-  Rhode  Island.  —  Gen.  Laws  (1896),  c. 
peal.  265,  §  I  et  seq. 
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1.  Praecipe  for  Summons. 

Form  No.  14854.' 

(Precedent  in  Morrow  v.  Morrow,  15a  Pa.  St.  516.) 

\(^Title  of  court  and  cause  as  in  Form  No.  8853.') 
To  the  Prothonotary  of  the  Court  of  Common  Pleas. 

Sir: — ]2  Issue  summons  against  the  defendants  to  answer  the  plain- 
tiff of  a  plea  where  for  whereas  the  said  John  Morrow,  Alexander 
Morrow  and  Margaret  C.  Morrow,  his  wife,  fames  L.  Morrow,  Sarepta 
R.  Morrow,  Eleanor  A.  Morroav  and  William  A.  Morrow,  minors  over 
the  age  of  fourteen,  Hugh  B.  Morrow  and  John  R.  Morrow,  minors 
under  the  age  oi  fourteen,  John  Morrow,  guardian  of  Eleanor  A.  Mor- 
row, William  A.  Morrow,  Hugh  B.  Morrow  and  John  R.  Morrow, 
hold  together  and  undivided  a  certain  messuage  and  tract  of  land; 
The  Oakdale  Gas  Company,  Michael  Murphy  (president);  J.  M.  Guf- 
fey  (director);  W.  C.  McFarland,  Alexander  McFarland  (director); 
Robert  McFarland,  J.  A.  Tomlinson,  Robert  Roy,  W.  L.  Curtis,  J.  C. 
Fisher  (director);  and  the  Fisher  Oil  Cotnpany,  doing  business  as  The 
Oakdale  Oil  Company,  hold  leases  of  the  oil  and  gas  interest  of  said 
land  of  R.  M.  Morrow  (deceased),  of  whom  the  above  named  Sarepta 
Morrow,  widow,  and  Eleanor  A.  Morrow,  Willia?n  A.  Morrow,  Hugh  B. 
Morrow  and  John  R.  Morrow  are  the  heirs  at  law,  John  Morro7v  and 
Alexander  Morrow,  said  leases  being  for  three-fourths  of  the  oil  and 
gas  interests  in  said  messuage  and  tract  of  land,  to  wit  [(^describing  //)] 
containing ^«^  hundred a.Q.res,  and  known  as  the  ''Brick  Barn  "  farm; 
of  which  the  said  defendants  deny  partition  to  be  made  [between 
them,  according  to  the  form  of  the  act  of  assembly  in  such  case  made 
-and  provided,  and  unjustly  permit  the  same  not  to  be  done,  contrary, 
etc.,  returnable  sec.  leg. 

(^Signature  of  attorney  and  date  as  in  Form  No.  8852. ')\^ 

2.  Summons.^ 

Form  No.  14855. 

(Del.  Rev.  Stat.  (1893),  p.  656.)* 
Kent  County,  ss. 

(seal)  State  of  Delaivare  to  the  Sheriff  of  the  said  County: 
We  command  you  that  you  summon  Richard  Roe  and  Julia  Doe, 
both  of  Dover,  in  said  county  of  Kent,  to  appear  before  our  judges  at 
Dover  at  our  Superior  Court,  there  to  be  held  on  Tuesday,  the  fifth 
day  of  September  next,  to  answer  to  John  Doe  of  a  plea  of  partition, 
for  that  the  said  Joh7i  Doe  says  that  the  said  John  Doe  and  Richard 

1,    Pennsylvania.  —  The     courts     of  See  also  list  of  statutes   cited  supra, 

common  pleas  of  the  different  counties  note  4,  p.  553. 

in  this  commonwealth  are   authorized  2.  The    matter   supplied     and   to    be 

to  issue  writs  of  partition  in  all  cases  in  supplied  within  []  will    not   be  found 

which  partition  is  demanded  of  lands,  in  the  reported  case, 

tenements  or  hereditaments  owned  and  3.  For  the  formal  parts  of  a  summons 

held  in  joint  tenancy,  coparceny  or  in  in  a  particular  jurisdiction  see  the  title 

common.     Bright.  Pur.  Dig.  (1894),  p.  Summons. 

1639,  §  5.  4.  Delaware.  —  Writs  for  partition  of 
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Roe  and  Julia  Doe  hold  together  the  following  tenements,  viz: 
{describe  the  tenements)  and  that  partition  of  the  said  tenements  ought 
to  be  made  into  three  equal  parts  to  be  assigned,  to  wit:  one  of  said 
parts  1  to  the  said  John  Doe  to  hold  to  him  in  severalty  in  fee  simple  {or 
other  estate.,  as  the  case  may  be),  and  one  of  the  said  parts  to  the  said 
Richard  Roe  to  hold  to  him  in  severalty  for  the  term  of  his  life  {or 
other  estate.,  as  the  case  may  be;  and  so  on,  if  there  be  more  parties,  setting 
Jorth  each  share),  and  have  you  then  and  there  this  writ  with  your 
return  of  your  doings  thereon. 

Witness,  the  Hon.  John  Marshall,  Chief  Justice  of  the  said  court, 
at  Dover,  the  tenth  day  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-nine. 

Calvin  Clark,   Prothonotary. 

Form  No.  14856.* 

Allegheny  County,  ss. 

(seal)  The  Commonwealth  of  Pennsylvania.  To  the  Sheriff  of 
Allegheny  County,  Greeting:  You  are  hereby  commanded  that 
you  summon  Richard  Roe,  Julia  Roe  and  Jane  Roe,"^  late  of  your  county, 
to  be  and  appear  before  our  judges  at  Pittsburg,  at  our  Court  of  Common 
Pleas  in  and  for  said  county,  to  be  held  on  the.  first  Monday  of  December , 
to  answer  John  Doe  of  a  plea  wherefor  whereas  the  said  Joh7i  Doe 
and  the  said  Richard  Roe  and  Julia  Roe  and  Jane  Roe  hold  together  and 
undivided  a  certain  messuage  and  tract  of  land,  to  wit  {describing  it\ 
they  the  %d\Ci  Richard  Roe,  Julia  Roe  diXid  Jane  Roe  partition  thereof 
between  them  according  to  the  laws  and  customs  of  the  common- 
wealth of  Pennsylvania  do  deny  and  the  same  to  be  done  do  not  per- 
mit, unjustly  and  against  the  same  laws  and  customs,  as  it  is  said, 
etc.,  and  have  you  then  and  there  this  writ. 
Witness  {concluding  as  in  Farm  No.  8885). 

3.  Declaration.* 

real  estate  held  in  joint  tenancy  or  ten-  3.  All  parties  in  interest  must  be  named 

ants  in  common  may  be  issued  by  the  in  the   writ.      Bright.    Pur.    Dig.    Pa. 

superior  court  of  the  county  in  which  (1894),  p.  1641,  §  16. 

such  real  estate  is  situated.     Rev.  Stat.  See  also  list  of  statutes  cited  supra, 

(1893),  p.  656,  c.  86,  §  3.  note  4,  p.  553. 

See  also  list  of  statutes  cited  supra,  4.  Flaintiffmost  file  a  declaration  where 

note  4,  p.  553.  the  defendant  appears  to  the  summons. 

1.  Proportion  plaintiff  is  entitled  to,  as  Lafferty  71.  Beale,  i  Miles  (Pa.)  51. 

"a   third,"    "a   fifth,"   etc.,    must    be  For  the  formal  parts  of  a  declaration 

stated  in  the  writ.  Champion  z/.  Spencer,  in  a  particular  jurisdiction  see  the  title 

I  Root  (Conn.)  147.  Declarations,  vol.  6,  p.  244. 

2,  Pennsylvania. — The  courts  of  com-  Precedent  at  Common  Law.  —  In  Bur- 
mon  pleas  of  the  different  counties  rell  v.  Dodd,  3  B.  &  P.  378,  the  follow- 
in  this  commonwealth  are  authorized  to  ing  declaration  at  common  law  is  set 
issue  writs  of  partition   in  all  cases  in  out: 

which  partition  is  demanded  of  lands,  '^^Northumberland,  to  wit, 

tenements    or    hereditaments     owned  Thomas  Dodd  vizs  summoned  to  an- 

and  held  in  joint  tenancy,   coparceny  swer  Cuthbert  Burrcll  in  a  plea  where- 

or    in    common.      Bright.     Pur.     Dig.  fore    whereas     the    said    Cuthbert  and 

(1894),  p.  1639.  §  5.  Thomas  hold  together  an  undivided  70 

See  also  list  of  statutes  cited  supra,  acres  of  land.  70  acres  of  meadow,  and 

note  4,  p.  553.  70   acres   of   pasture   and   common  of 
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a.  In  General. 

Form  No.  14857.' 

(^Tttle  of  court  and  cause  and  venue  as  in  Form  No.  dOJ/.J.') 
Alexander  Poiver,  Edward Foiuer,  John  M.  Lairs  and  Julia  Lairs,  his 
wife,  Faiivia  McClelland  and  Henry  McClelland,  Elias  McClelland, 
Hannah  McClelland 2Si^  Joseph  P .  McClellandhy  their  guardian  y^w^j- 
Marshall,  and  Louisa  McClelland  by  her  guardian  Frederick  Eichel- 
berger,  and  James  Marshall  appointed  her  guardian  ad  litem,  all  of  the 
county  aforesaid,  were  summoned  to  answer  William  Power,  the 
plaintiff  above  named,  of  a  plea  whereof  whereas  that  they,  the  plain- 
tiff and  defendants  above  named,  together  and  undivided  do  hold 
two  certain  tracts  of  land  with  the  appurtenances,  situated  in  the 
county  of  Allegheny,  described  as  follows,  to  wit:  {^describing  lafids), 
the  partition  whereof  to  be  made  between  them  according  to  the  form 
of  the  act  of  assembly  of  the  commonwealth  of  Pennsylvattia  in  that 
behalf  they  do  deny  and  unjustly  permit  not  the  same  to  be  done, 
contrary  to  the  form  of  said  act  in  that  behalf  provided,  and  there- 
upon the  said  Williatn  Power,  by  Jeremiah  Mason,  his  attorney,  com- 
plains that  whereas  he,  the  said  plaintiff  and  the  said  defendants, 
together  and  undivided  do  hold  the  tnw  tracts  of  land  above 
described,  with  the  appurtenances  whereof  it  belongs,  to  the  said 
William  Poiver  to  have  and  to  hold  one  tenth  part  —  the  whole  to 
be  divided  into  ten  equal  parts — of  said  lands  to  him  and  his  heirs 
forever;  one  other  tenth  part  whereof,  with  the  appurtenances, 
belongs  to  the  said  Alexander  Power  to  have  and  to  hold  to  him 
and  his  heirs  forever;  one  other  tenth  part  whereof,  with  the 
appurtenances,  belongs  to  the  said  Edward  Poiver  to  have  and  to 
hold  to  him  and  his  heirs  forever;  one  other  tenth  part  whereof, 
with  the  appurtenances,  belongs  to  the  said  Julia  Lairs,  the  wife 
of  the  said  John  M.  Lairs,  to  have  and  to  hold  to  her  and  her 
heirs  forever;  one  other  tenth  part  whereof,  with  the  appurte- 
nances, belongs  to  the  said  Fatima  McClelland,  to  have  and  to  hold  to 
her  and  her  heirs  forever;  one  other  tenth  part  whereof,  with  the 
appurtenances,  belongs  to  the  said  Henry  McClelland,  to  have  and  to 

pasture,  with  the  appurtenances,  in  the  his  heirs  in  severalty;  so  that  the  said 

parish  of  Simonbuin,  in  the  said  county  Cuthbert oi  his  moiety  belonging  to  him 

of  Northumberland ,  of  which    the   said  of   the  tenements    aforesaid,    with  the 

Thomas  denieth   partition  to  be  made  appurtenances,  and  the  said  Thomas  of 

between   them,   according  to  the  form  his   moiety  belonging    to    him    of    the 

of  the  statute  in  such  case  made  and  tenements  aforesaid  with  the  appurte- 

provided,  and  unjustly  permitteth  not  nances,  may  severally  apportion  them- 

the  same  to  be  done,  and  contrary  to  selves,  he  the  said  Thomas  denieth  par- 

the  form  of  the  statute:  tition  thereof  to  be  made  between  them. 

And  whereupon  the  said  Cuthbert  by  according  to  the    form   of  the  statute 

C.   S.   his  attorney  says,  that  whereas  in  such  case   made  and  provided,  and 

the  said  Cuthbert  and  the  said  Thomas  unjustly  permitteth  not  the  same  to  be 

hold  together  and  undivided  the  tene-  done,  and  contrary  to  the  form  of  the 

ments    aforesaid    with    the     appurte-  said   statute;    whereupon    he    the    said 

nances  whereof  it  belongs  to  the  said  Cuthbert  says,  that  he  is  injured   and 

Cuthbert    and    his    heirs    to    have   one  hath  damage  of  £ioo,  and  therefore  he 

moiety  of  the  tenements  aforesaid  with  brings  his  suit,  etc." 
the  appurtenances,  to  hold  to  him  and         1.  See,  generally,  j«/r«,  note  4,  p.  553. 
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hold  to  him  and  his  heirs  forever;  one  other  tenth  part  whereof,  with 
the  appurtenances,  belongs  to  the  said  Elias  McClelland,  to  have 
and  to  hold  to  him  and  his  heirs  forever;  one  othtv  tenth  part  whereof, 
with  the  appurtenances,  belongs  to  the  said  Hannah  McClelland,  to 
have  and  to  hold  to  her  and  her  heirs  forever;  one  other  tenth  part 
whereof,  with  the  appurtenances,  belongs  to  the  saXd  Joseph  P. 
McClelland,  to  have  and  to  hold  to  him  and  his  heirs  forever,  and 
vne  other  tenth  part  whereof,  with  the  appurtenances,  belongs  to  the 
said  Louisa  McClelland  to  have  and  to  hold  to  her  and  her  heirs 
forever,  to  be  held  by  them  in  severalty,  so  that  the  said  plaintiff 
William  Potver  of  his  one  tenth  part  thereof,  and  the  said  Alexander 
Power  of  his  one  tenth  part  thereof,  and  the  said  Edward  Power  of 
his  one  tenth  part  thereof,  and  the  said  Julia  Lairs,  wife  of  the  said 
John  AT.  Lairs,  of  her  one  tenth  part  thereof,  and  the  said  Fatima 
McClelland  of  her  one  tenth  part  thereof,  and  the  said  Henry 
McClelland oi  his  one  tenth  part  thereof,  and  the  said  Elias  McClelland 
of  his  one  tenth  part  thereof,  and  the  said  Hannah  McClelland  of  her 
one  tenth  part  thereof,  and  the  said  Joseph  P.  McClelland  of  his  one 
tenth  part  thereof,  and  the  said  Louisa  McClelland  oi  her  one  tenth  part 
thereof,  to  them  respectively  may  severally  apportion  themselves, 
they,  the  said  Alexander  Potver,  Edivard  Potuer,  John  M.  Lairs  and 
Julia  Lairs,  his  wife,  Fatima  McClelland,  Henry  McClelland,  Elias 
McClelland,  Hannah  McClelland,  Joseph  P.  McClelland,  and  Louisa 
McClelland  psLTtition  thereof  between  them  according  to  the  laws  of 
this  commonwealth  to  be  made  do  not  permit,  and  very  unjustly,  and 
contrary  to  the  same  laws  and  customs.  Wherefore  the  aforesaid 
plaintiff  says  that  he  is  injured  and  has  been  damaged  to  the  value 
•of  one  hundred  dollars,  and  therefore  he  brings  suit. 
(^Signature  of  attorney  as  in  Form  No.  69Jf.7. ) 

b.  Where  One  Tenant  Holds  a  Life  Estate. 

Form  No.  14858.' 

(^Title  of  court  and  cause  and  venue  as  in  Fortn  No.  6947.) 
Richard  Roe,  Francis  Roe  dit\6.  Julia  Roe,  all  of  the  county  aforesaid, 
were  summoned  to  answer  John  Doe,  the  plaintiff  above  named,  of  a 
plea  whereof  whereas  that  they,  the  plaintiff  and  defendants  above 
named,  together  and  undivided  do  hold  a  certain  tract  of  land,  tene- 
ment and  messuage,  situated  in  the  county  oi  Allegheny,  described  as 
follows,  to  wit,  (^describing  it),  the  said  Julia  Roe  being  the  holder  of 
an  estate  therein  during  the  term  of  her  natural  life,  the  partition 
whereof  to  be  made  between  them  according  to  the  form  of  the  act 
of  assembly  of  the  commonwealth  of  Pennsylvania  in  that  behalf  they 
do  deny  and  unjustly  permit  not  the  same  to  be  done,  contrary  to 
the  form  of  the  said  act  in  that  behalf  provided;  and  thereupon  the 
said  John  Doe,  by  Jeremiah  Mason,  his  attorney,  complains  that 
whereas  he,  the  said  plaintiff,  and  the  said  defendants  Richard  Roe  and 

1.  Pennsylvania.  — Writs  of  partition  be  had  notwithstanding  there  may  be  a 
may  be  sued  by  parties  interested  in  life  estate  in  part  or  parts  of  the  prop- 
real  estate  and  the  same  proceedings     erty  with  remainders  over  in  fee,  and  in 
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Francis  Roe,  hold  together  and  undivided,  subject  to  the  Ufe  estate 
as  aforesaid  of  the  said  Julia  Roe,  the  land,  tenement  and  messuage, 
with  the  appurtenances  whereof  it  belongs  to  the  said  John  Doe  to 
have  and  to  hold  one  third  ^dst  —  the  whole  to  be  divided  into  three 
equal  parts  —  of  said  lands,  with  the  appurtenances,  to  him  and  his 
heirs  forever,  subject  as  aforesaid  to  the  life  estate  of  the  said  Julia 
Roe\  one  other  third  part  whereof,  with  the  appurtenances,  belongs 
to  the  said  Richard  Roe  to  have  and  to  hold  to  him  and  his  heirs  for- 
ever, subject  to  the  life  estate  as  aforesaid  of  the  said  Julia  Roe,  and 
one  other  third  part  whereof,  with  the  appurtenances,  belongs  to  the 
said  Francis  Roe,  to  have  and  to  hold  to  him  and  his  heirs  forever, 
subject  to  the  life  estate  as  aforesaid  of  the  said  Julia  Roe,  to  be  held 
by  them  in  severalty,  so  that  the  said  plaintiff,  John  Doe,  of  his  one 
third  part  thereof,  and  the  said  Richard  Roe  of  his  one  third  part 
thereof,  and  the  said  Francis  Roe  of  his  one  third  part  thereof,  to  them 
respectively  subject  as  aforesaid  to  the  life  estate  of  the  ssad  Julia 
Roe  may  severally  apportion  themselves,  they,  the  said  Richard  Roe, 
Francis  Roe  and  Julia  Roe  partition  thereof  between  the  plaintiff  and 
the  said  Richard  Roe  and  Francis  Roe  according  to  the  laws  of  this 
commonwealth  to  be  made,  do  not  permit,  and  very  unjustly,  and 
contrary  to  the  same  laws  and  customs.  Wherefore  (concluding  as  in 
Form  No.  U857). 

4.  Plea.i 

a.  Confessing  Judgment. 

Form  No.  14859. 

(^Title  of  court  and  cause  as  in  Form  No.  7013.') 

And  now  this  tenth  day  of  December,  i&99,  come  Richard  Roe  and 
Francis  Roe,  by  Oliver  Ellsworth,  their  attorney,  and  defend  the 
wrong  and  injury  when,  etc.,  and  say  that  they  cannot  deny  the  afore- 
said action  of  the  aforesaid  plaintiff,  nor  that  partition  ought  to  be 
made  of  the  lands  and  tenements  aforesaid  with  the  appurtenances 
in  form  aforesaid  between  them  and  the  aforesaid  plaintiff,  and  they 
hereby  consent  that  partition  thereof  be  made,  etc. 

Oliver  Ellsworth,  Attorney  for  Defendants. 

b.  Non  Tenent  InsimuL' 

Form  No.  14860. 

(^Title  of  court  and  cause  as  in  Form  No.  7013.) 
And  now  this  tenth  day  of  December,  iS99,  come  Richard  Roe  and 
Francis  Roe.,  by  their  attorney,  Oliver  Ellsworth,  and  defend  the  wrong 

such  case  all  parties  interested  must  be  Plea  in  abatement  will  not  be  admitted 

made  parties.     Bright.    Pur.    Dig.   Pa.  or  received  in   any  suit   for  partition. 

(1894),  p.  1643,  §30.  Bright.   Pur.   Dig.   Pa.  (1894),  p.   1641, 

See  also  list  of  statutes  cited  supra,  ^  17. 

note  4,  p.  553.  See  also  list  of  statutes  cited  supra, 

1.  For  the  formal  parts  of  a  plea  in  a  note  4,  p.  553. 

particular    jurisdiction    see    the    title  2.  Non  tenent  insimul  is  a  proper  plea 

Pleas.  where  the  defendant  wishes  to  deny  the 
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and  injury,  etc.,  and  say  that  they  do  not  and  did  not  on  the  day  of 
the  issuing  of  the  writ  in  this  cause,  hold  the  said  lands  and  tenements 
with  the  appurtenances  in  the  aforesaid  writ  described  or  any  part 
thereof,  together  and  undivided  with  the  said  plaintiff,  John  Doe,  as 
he,  the  said  plaintiff,  hath  in  his  said  writ  and  declaration  set  forth, 
and  of  this  they  put  themselves  upon  the  country,  etc. 

Oliver  Ellsworth,  Attorney  for  Defendants. 

e.  Confessing  Judgment  as  to  Part  and  Non  Tenent  Insimul  as  to 

Residue. 

Form  No.  i  4  8  6 1 . 

(7/'//<?  of  court  and  cause  as  in  Form  No.  10 IS.') 

And  now  this  tenth  day  of  December,  i899,  come  Richard  Roe  and 
Francis  Roe,  by  Oliver  Ellsworth,  their  attorney,  and  defend  the 
wrong  and  injury,  when,  etc.,  and  say  that  as  to  a  part  of  the  lands 
and  tenements,  with  the  appurtenances  in  the  writ  in  this  case 
described,  to  wit,  {describing  part  to  which  defendants  confess  judgment), 
they  cannot  deny  the  aforesaid  action  of  the  said  plaintiff  or  that  par- 
tition ought  to  be  made  thereof  between  them  and  the  said  plaintiff 
and  they  hereby  consent  that  partition  thereof  be  made,  and  as  to  the 
residue  of  said  lands  and  tenements,  to  wit,  (^Here  describe  lands  to 
which  non  tenent  insimul  is  pleaded),  they  say  that  they  do  not  and  did 
not,  on  the  day  of  the  issuing  of  the  writ  in  this  case,  hold  the  said 
lands  and  tenements,  with  the  appurtenances  in  said  writ  described, 
or  any  part  thereof  {concluding  as  in  Form  No.  H860). 

5.  Election  by  Defendants  to  Hold  Their  Interests 
Undivided. 

Form  No.  I4  862.> 

{Title  of  court  and  cause  as  in  Form  No.  7013.) 
To  the  Honorable  the  Judges  of  the  said  Court  of  Common  Pleas: 

The  undersigned,  defendants  in  this  cause,  hereby  certify  and  declare 
that  it  is  our  wish  that  our  interest  in  the  lands  and  tenements  with 
the  appurtenances  whereof  the  plaintiff  in  this  cause  seeks  partition, 
remain  undivided,  and  that  the  plaintiff's  purpart  alone  be  set  out. 
Signed  in  the  presence  of  Samuel  Short.  )  Richard  Roe. 

William  West.  \  Francis  Roe. 

6.  Judgment.2 

allegation  of  the  writ,  as  it  amounts  to  whereof   the    plaintiff    seeks   partition 

the  general  issue.     Morrill  v.  Foster,  25  may  remain  undivided,  then  the  plain- 

N.  H.  333;  Purvis  f.  Wilson,  5  Jones  L.  tiff's    purpart  shall    alone    be    set  out. 

(50  N.  Car.)  22;  Bethel  v.  Lloyd,  i  Dall  Bright.  Pur.  Dig.  (1894),  p.  1640,  §  9, 
(Pa.)  2;  Bates  z/.  M'Crory,  3  Yeates  (Pa.)        See  also  list  of  statutes  cited  ^«/»ra, 

192.  note  4,  p.  553. 

1.  Pennsylvania.  —  If  the  defendants,         2.  Por  the  formal  parts  of  a  judgment 

on  or  before  the  return  day  of  the  writ,  in  a  particular  jurisdiction  see  the  title 

by  writing  filed  in  court,  declare  their  Judgments  and  Decrees,   vol.    10,   p. 

wish  that  their  interest  in  the  premises  645. 
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a.  Awarding  Partition. 
(1)  In  General. 

Form  No.  14863  .• 

{Title  of  court  and  cause  as  in  Form  No.  1181  Jf..^ 

And  now  this  tenth  day  of  December,  i899,  it  satisfactorily  appear- 
ing to  the  court  by  the  return  of  the  sheriff  that  due  service  and 
notice  of  the  writ  in  this  case  has  been  given  as  required  by  law, 
and  the  defendants  therein  having  appeared  and  having  no  defense 
to  the  demand  of  plaintiff,  and  the  court  having  proceeded  to 
examine  the  title  and  quantity  of  the  parts  and  purparts  of  the  plain- 
tiff and  the  respective  defendants,  it  is  considered  by  the  court  that 
tne  titles  and  purparts  are  as  stated  and  set  forth  in  plaintiff's  declara- 
tion, now  on  motion  oi  Jeretniah  Mason,  attorney  for  plaintiff,  judg- 
ment is  given  that  partition  be  made  of  the  premises  in  said  declara- 
tion described  according  to  the  respective  rights  of  the  parties 
mentioned  in  said  declaration,  and  a  writ  of  partition  whereby  said 
purparts  may  be  set  out  in  severalty  is  hereby  awarded. 

By  the  Court 

(2)  And  Appointing  Commissioners. 

Form  No.  14864.2 

{Title  of  court  and  cause  as  in  Form  No.  llSlJf.^ 

And  now  this/<?«M  day  of  December,  18PP,  it  satisfactorily  appearing 
to  the  court  that  a  plea  has  been  filed  by  the  defendants  herein,  con- 
fessing that  partition  ought  to  be  made  in  this  proceeding,  and  the 
court  having  proceeded  to  examine  the  title  and  quantity  of  the  parts 
and  purparts  of  the  plaintiff  and  the  respective  defendants,  it  is 
ordered,  adjudged  and  decreed  that  the  aforesaid  plaintiff,  John  Doe, 
have  partition  of  the  aforesaid  premises  according  to  right.  And  it 
is  further  ordered  that  Samuel  Short,  William  West  and  Francis  Fern 
be  appointed  and  they  are  hereby  appointed  commissioners  to  divide 
and  value  the  said  premises,  and  to  report  to  this  court  with  the  same 
effect  as  a  sheriff's  inquisition  for  the  same  purpose. 

By  the  Court. 

1.  Pennsylvania.  —  The    court   shall,  See  also  list  of  statutes  cited  supra, 

upon  the  appearance  of  the  parties,  or  note  4,  p.  553. 

upon  default  being  made,  proceed  to  2.  Pennsylvania.  —  In  any  proceed- 
examine  the  title  and  quantity  of  the  ing  in  any  court  for  any  partition  of 
parts  or  purparts  of  the  respective  de-  real  estate,  the  court  may  appoint,  on 
fendants,  as  well  as  of  the  plaintiff,  and  the  agreement  and  nomination  of  the 
according  as  they  shall  find  the  said  parties,  three  or  more  commissioners 
titles  or  purparts  to  be  they  shall  to  divide  or  value  the  land,  with  the 
give  judgment  and  award  a  writ  to  same  effect  as  a  sheriff's  inquisition  for 
make  partition,  whereby  such  purparts  the  same  purpose,  and  decree  the  com- 
shall  be  set  out  in  severalty,  and  the  pensation  for  such  service,  not  exceed- 
like  proceedings  as  to  judgment  and  ing  three  dollars  a  day  each,  unless  the 
in  all  other  respects  shall  and  may  parties  interested  shall  have  agreed  in 
take  place  and  be  had  as  are  now  re-  writing  to  a  larger  sum.  Bright.  Pur. 
quired  or  authorized  where  the  pur-  Dig.  (1894),  p.  1642,  §  22. 
part  of  the  plaintiff  is  alone  set  out  in  See  also  list  of  statutes  cited  supra, 
severalty.  Bright.  Pur.  Dig.  (1894),  p.  note  4,  p.  553. 
1639,  §  5;  P-  1640,  §  9. 
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b.  Setting  Out  Plaintiff's  Purpart  Only. 

Form  No.  14865.' 

(  Title  of  court  and  cause  as  in  Form  No.  11874. ) 

And  now  this  tenth  day  oi  December,  i899,  it  appearing  to  the  court 
by  the  return  of  the  sheriff  of  said  county  of  Allegheny,  that  the 
service  and  notice  of  the  writ  in  this  case  has  been  made  and  given  as 
required  by  law,  and  the  defendants  above  named  having  by  writing 
filed  herein  declared  that  it  is  their  wish  that  their  interests  in  the 
premises  whereof  partition  is  sought  for  the  plaintiff  in  this  case  may 
remain  undivided,  and  the  court  having  proceeded  to  examine  the 
title  of  plaintiff  and  the  quantity  of  his  part  or  purpart,  therefore  the 
court  do  give  judgment  that  the  said  plaintiff  have  partition  of 
the  same  according  to  his  right  as  in  his  declaration  is  set  out,  and  a 
writ  of  partition  whereby  plaintiff's  proportion  or  purpart  may  be  set 
out  in  severalty  is  hereby  awarded. 

By  the  Court. 

7.  Commission  or  Writ, 
a.  The  Commission. 

Form  No.  14866.' 

The  State  of  Rhode  Island  and  Providence  Plantations. 
<(seal)     Providence,  sc.  Court  of  Common  Pleas, 

September  Term,  a.  d.  \Z9d. 
To  Nathan  Hale: 

John  Doe,  plaintiff,      ) 

against  >•  Partition, 

Richard  Roe,  defendant.  )  Greeting. 

Whereas,  in  the  above  entitled  case  (the  papers  of  which  are  here- 
with enclosed),  after  judgment  of  said  court  for  partition  according 
to  the  rights  of  the  parties  as  set  forth  in  the  pleadings,  and  no 
appeal  having  been  prayed,  you  were,  on  motion  of  the  plaintiff,  by 
our  said  court,  appointed  to  make  partition  of  the  estate  described 
in  the  pleadings  in  said  case. 

You  are  therefore  hereby  authorized  and  empowered  —  being  first 

1.  Pennsylvania.  —  If  the  defendants  may  be  entered,  may  prefer  his  petition 
shall,  on  or  before  the  return  day  of  the  to  the  appellate  division  of  the  supreme 
writ,  by  writing  filed  in  the  court,  de-  court  for  a  new  trial,  in  the  manner 
clare  their  wish  that  their  interest  in  prescribed;  but  if  no  such  petition 
the  premises  may  remain  undivided,  shall  be  preferred,  such  judgment  shall 
then  the  plaintiff's  purpart  shall  alone  be  final,  and  such  common  pleas  divi- 
be.  set  out.  Bright.  Pur.  Dig.  (1894),  p.  sion  shall  thereupon,  on  motion  of  the 
1640,  is  g.  plaintiff  in  said  writ  of  partition,  ap- 

See  also  list  of  statutes  cited  j«^ra,  point  a  commission  at  its  discretion  of 

note  4.  p.  553.  one  or  more  discreet,  impartial  and  dis- 

2.  Rhode  Island.  —  In  actions  at  law  interested  persons  to  make  partition 
for  partition,  any  party  aggrieved  by  pursuant  to  such  judgment,  who  shall 
any  direction  or  ruling  of  the  common  be  sworn  to  the  faithful  discharge  of 
pleas  division  of  the  supreme  court  or  their  trust.  Gen.  Laws  (i8()6),  c.  265, 
by  the  decision  of  said  division  or  ver-  §  24. 

diet  of   the   jury,   if  any,   on  which  a        See  also  list  of  statutes  cited  supra^ 
judgment  that  partition  shall  be  made     note  4,  p.  553. 
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duly  engaged  faithfully  to  discharge  the  duties  of  your  said  appointment 
—  to  notify  the  parties  of  the  time  and  place  you  may  appoint  for  the 
purpose  of  executing  this  commission,  and  then  and  there  meet  and 
proceed  and  cause  a  just  partition  of  the  estate  aforesaid  to  be  made 
among  the  respective  parties,  according  to  their  several  rights,  as 
ascertained  by  the  judgment  of  our  said  court;  and  make  report  of 
your  proceedings,  with  a  plat  of  the  division  by  you  made,  to  our  said 
court  as  soon  as  conveniently  may  be. 

And  if  either  party  neglect  or  refuse  to  attend  (after  being  duly 
notified),  you  are  hereby  further  authorized  to  proceed  ex  parte,  and 
your  report  make  as  aforesaid. 

Hereof  fail  not,  and  make  true  return  of  this  writ,  with  your  doings 
thereon. 

Witness  John  Marshall,  Esquire,  at  Providence,  this  tenth  day  of 
September^  iS99. 

Calvin  Clark,  Clerk. 
b.  The  Writ. 

Form  No.  14867.' 
Allegheny  County,  ss. 

(seal)     The  Commonwealth  of  Pennsylvania.     To  the  Sheriff  of  Alle- 
gheny County,  Greeting: 

ySfhQVQdiS,  Richard  Roe  dind  Prancis  Roe,  both  late  of  your  county, 
were  summoned  to  appear  in  our  Court  of  Common  Pleas  in  and  for 
said  county  of  Allegheny,  before  the  judges  thereof  dit  Pittsburg,  on  the 
first  Monday  oi  December,  a.  d.  \W9,  to  ZlVl'sV^q.x  John  Doe  of  a  plea 
wherefor  \ihQvc?LS  John  Doe,  together  with  the  said  Richard  Roe  and 
Prancis  Roe,  together  and  undivided  do  hold  the  following  real  estate, 
to  wit:  (^Here  describe  the  property  as  in  the  summons^,  of  which  they, 
the  said  defendants,  deny  that  partition  be  made  between  them  accord- 
ing to  the  laws  and  customs  of  the  commonwealth  oi  Pennsylvania, 
and  the  statutes  in  such  case  made  and  provided,  and  unjustly  permit 
not  the  same  to  be  done,  etc.,  and  it  was  in  such  manner  proceeded 
in  our  court  that  partition  should  be  made  between  the  parties  afore- 
said and  the  premises  aforesaid  with  the  appurtenances, 

Therefore  we  command  you  that,  taking  with  you  six  honest  and 
lawful  men  of  your  bailiwick,  by  whom  the  truth  of  the  matter  may 
be  better  known,  in  your  proper  person  you  go  to  the  premises  afore- 
said, with  the  appurtenances,  and  there,  in  the  presence  of  the  parties- 
aforesaid  by  you  to  be  forewarned,  if  they  shall  be  willing  to  be 
present,  the  said  premises,  with  the  appurtenances,  by  their  oaths  and 
affirmations,  having  respect  to  the  true  value  of  the  aforesaid  prem- 
ises with  the  appurtenances,  into  three  equal  parts  you  cause  to  be 
parted  and  divided  so  that  neither  the  aforesaid  plaintiff  nor  the 
aforesaid  defendants  respectively  may  have  more  of  the  tenements 
aforesaid  with  the  appurtenances  than  pertaineth  severally  to  them. 

1.  Pennsylvania.  —  On  appearance  of  such  proportion  or  purpart  shall  be  set 

the  parties,  or  on  default  being  made,  out   in    severalty.       Bright.  Pur.    Dig. 

the  court  shall  proceed  to  examine  the  ''1894),  p.  1639,  §  5;  p.  1640,  §  9. 
plaintiff's  title  and  quantity  of  his  part         See  also  list  of  statutes  cited  supra.. 

or   purpart   and    give    judgment    and  note  4,  p.  553. 
award  a  writ  to  make  partition  whereby 
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But  if  equal  partition  in  value  as  aforesaid  cannot  be  made  of  any 
share  or  purpart,  then  by  the  same  inquest  and  oaths  or  affirmations 
aforesaid  you  have  power  to  equalize  such  portions  or  purparts  by 
valuing  the  purparts  respectively,  and  to  award  that  any  one  or  more 
shares  or  purparts  shall  be  subject  to  the  payment  of  such  sum  of 
money  as  shall  be  equal  to  the  difference  in  value  of  any  other  share 
or  shares,  purpart  or  purparts,  and  return  the  same  with  the  said 
inquest,  and  you  further  have  power  by  the  same  inquest  and  oaths 
or  affirmations  as  aforesaid  to  divide  the  said  premises  with  the 
appurtenances  into  such  number  of  purparts  as  shall  appear  to  the 
said  inquest  most  convenient  and  advantageous  without  regard  to 
the  number  of  parties  in  interest  or  the  value  of  each  purpart. 

But  if  said  inquest  by  you  summoned  as  aforesaid,  shall  be  of  the 
opinion  that  the  premises  aforesaid  cannot  be  parted  and  divided 
without  prejudice  to  or  spoiling  the  whole,  then  we  command  you 
that  you  cause  the  said  inquest  to  make  a  just  valuation  and  appraise- 
ment of  the  premises  aforesaid  with  the  appurtenances,  upon  their 
oaths  and  affirmations  aforesaid,  due  notice  having  first  been  given 
to  the  several  parties  concerned  or  interested  therein  to  appear  if 
they  shall  think  fit,  at  the  time  and  place  of  holding  such  inquisition, 
and  that  the  partition  or  valuation  and  appraisement  which  you  shall 
so  make  you  distinctly  and  openly  have  under  your  hand  and  seal 
and  under  the  hands  and  seals  of  those  by  whom  the  same  shall  be 
made  in  our  Court  of  Common  Pleas  for  the  county  of  Allegheny  before 
the  judges  thereof,  at  Pittsburg,  on  t\\^  first  Monday  oi  February  next, 
that  such  further  proceedings  may  be  had  as  to  law  and  justice  shall 
appertain,  and  have  you  then  and  there  this  writ. 

Witness  {concluding  as  in  Form  No.  SSSd). 

8.  Notice  of  Inquisition. 

Form  No.  14868.' 

(  Title  of  court  and  cause  as  in  Form  No.  1187Jf. ) 

Sir:  You  will  take  notice  that  by  virtue  of  a  writ  of  partition  in  the 
above  entitled  proceeding  to  me  directed,  an  inquisition  will  be  held 
on  Tuesday,  the  tenth  day  of  September,  iS99,  at  ten  o'clock  in  the 
forenoon  of  the  said  day,  upon  the  premises  in  said  writ  described,  to 
inquire  whether  the  aforesaid  premises  can  be  parted  and  divided 
without  prejudice  to  or  spoiling  the  whole  of  the  same,  or  otherwise 
to  value  and  appraise  said  premises,  when  and  where  you  may  be 
present  if  you  see  fit. 

Dated  this  first  day  of  August,  i899. 

John  Lynch,  Sheriff. 
To  Richard  Roe. 

1.  Pennsylvania.  —  Service  of  notice  inquisition,  and  on  parties  residing  out 

of  inquisition   shall   be  made   by   the  of  the  county,  by  publication  in  such 

sheriff  on   all   parties   resident  in  the  paper  as  the  court  may  direct,  for  six 

county  where  the  land  lies,  personally  weeks  previous  to  such  day.     Bright, 

or  by  copy  left  at  their  place  of  abode,  Pur.  Dig.  (1894),  p.  1641,  S  I4' 
at  least  twenty  days  before  the  return        See  also  list  of   statutes  cited  supra, 

day  of  the  writ,  or  the  day  of  taking  the  note  4,  p.  553. 
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9.  Return, 
a.  By  Commissioners. 

Form  No.  14869.* 

(  Title  of  court  and  cause  as  in  Form  No.  1187^.) 
To   the    Honorable   the  Judges  of  the  Court   0/  Common  Fleas  of, 
Allegheny  County: 

The  commissioners  by  this  honorable  court  appointed  on  the  tenth 
day  of  December,  i899,  to  divide  and  value  the  following  premises, 
to  wit,  {describing  the  premises),  with  the  same  effect  as  the  sheriff's 
inquisition,  and  for  the  same  purpose  respectively,  report  that  they 
have  examined  the  aforesaid  described  premises,  and  in  their  judg- 
ment said  premises  cannot  be  parted  and  divided  among  the  parties 
in  interest  without  prejudice  to  or  spoiling  the  whole;  that  they 
value  and  appraise  the  aforesaid  premises  at  the  sum  oi  Jive  thousand 
dollars. 

Witness  their  hands  and  seals  this  twentieth  day  of  December,  i899. 

{Signatures  and  seals  of  Commissioners^ 

b.  By  Sheriff.2 

Form  No.  14870.* 

I,  Joh7i  Lynch,  sheriff  of  the  county  of  Allegheny,  in  the  common- 
wealth oi  Pennsylvania,  to  the  Hon.  the  Judges  of  the  Court  of  Common 
Fleas  oi  said  county  of  Allegheny,  in  the  writ  to  this  schedule  annexed 
named,  at  the  day  and  place  in  the  same  writ  mentioned,  do  certify 
that  by  virtue  of  said  writ  in  my  proper  person,  on  the  tenth  day  of 
October,  iS99,  taking  with  me  {Here  state  7iames  of  six  jurors)  six  free 
and  lawful  honest  men  of  my  bailiwick  by  whom  the  truth  of  the 

1.  Pennsylvania. — Bright.  Pur.  Dig.  the  command  of  the  writ,  without 
(1894),  p.  1642,  ^  22.  prejudice  to  or  spoiling  the  whole,  the 

See  also  list  of  statutes  cited  supra,  inquest   shall    then    make    and    return 

note  4,  p.  553.  to  the  court  a  just  valuation  and  ap- 

2.  Return    by    Sheriff —  Generally.  —  praisement  of  the  lands  and  tenements. 
The    return    of    the    officer    must    be  Bright.  Pur.  Dig.  (1894),  p.  1641,  §  18. 
free  from  uncertainty  and    ambiguity.         See  also  list  of  statutes  cited  supra, 
Cristy's  Appeal,  no  Pa.  St.  538.  note  4,  p.  553. 

Whether  lands  were  appraised  as   an  Owelty.  —  Where    equal    partition  in 

entirety    or   divided    into    purparts    or  value  cannot  be  made  of  any  share  or 

shares  must  be  shown  by  the  return,  purpart,  the  sheriff   and  inquest  shall 

Cristy's  Appeal,  no  Pa.  St.  538.  have  power  to  equalize  such  shares  or 

Each  purpart  must  be  described  so  that  purparts  by  valuing  the  purparts  re- 
it  may  be  easily  identified.  Cristy's  spectively,  and  to  award  that  any  one 
Appeal,  no  Pa.  St.  538.  or  more  shares  or  purparts  shall  be  sub- 

Sufp-cient  Return. —  Where  writ  was  ject  to  the  payment  of   such    sum   of 

ordered  to  be  served  by  publication  in  money  as  shall  be  equal  to  the  difTer- 

certain  newspapers,  a  return    is   suffi-  ence   in  value   of  any  other   share  or 

cient   which  states  "publication   made  shares,  purpart  or  purparts,  and  shall 

pursuant  to  order  of  the  court."     Biddle  return    the'  same    with    their    inquest. 

V.  Starr,  9  Pa.  St.  461.  Bright.   Pur.   Dig.   Pa.  (1894),  p.    1642, 

3.  Pennsylvania.  —  If  the  inquest  be  ^  20. 

of  the  opinion  that  the  lands  and  tene-         See  also  list  of  statutes  cited  supra, 
ments  cannot  be  divided  according  to     note  4,  p.  553. 
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matter  might  be  better  known,  I  went  to  the  lands  and  premises  in 
the  said  writ  specified,  and  then  and  there  jn  the  presence  of  as  many 
of  the  parties  as  chose  to  be  present,  all  having  been  duly  warned  by 
me,  and  all  having  had  due  notice  of  the  time  and  place  of  the  holding 
of  said  inquisition,  having  respect  to  the  true  value  thereof  by  the 
oaths  and  affirmations  of  the  honest  and  lawful  men  aforesaid,  do 
find  that  the  said  premises  cannot  be  divided  without  prejudice  to 
or  spoiling  the  whole,  therefore  I  did  cause  the  aforesaid  premises 
to  be  valued  in  three  parts  or  purparts,  and  according  to  the  metes 
and  bounds  on  the  plans  hereto  annexed  and  described  as  follows, 
that  is  to  say: 

No.  I  (jHere  describe  first  part,  stating  its  value). 

No.  2  {^Here  describe  second  part,  stating  its  value,  and  continuing  until 
all  parts  have  been  described). 

All  of  which  I,  the  said  sheriff,  desire  may  be  affirmed  by  this 
honorable  court. 

In  testimony  whereof  I,  the  said  sheriff,  and  the  jurors  aforesaid 
to  this  inquisition,  have  affixed  our  hands  and  seals  the  day  and  year 
above  mentioned. 

(^Signature  and  seals  of  sheriff  and  jurors.) 

10.  Allotment  or  Sale, 
a.  Rule  to  Accept  or  Refuse  Premises  at  Valuation. 

Form  No.  i  4  8  7  i .' 

(  Title  of  court  and  cause  as  in  Form  No.  1181  J^.. ) 

And  now  this  tenth  day  of  December,  i899,  return  of  the  writ  of 
partition  in  the  above  entitled  cause  having  been  made  by  the  sheriff, 
and  said  return  having  been  approved  by  the  court,  on  motion  of 
Jeremiah  Mason,  Esq.,  attorney  for  plaintiff,  the  court  grants  a 
rule  on  all  persons  interested  in  the  aforesaid  cause  to  come  into 
court  on  the  tenth  day  of  February  next  to  accept  or  refuse  the  pur- 
parts of  the  estate  mentioned  in  the  writ  aforesaid  at  the  appraised 
value  thereof. 

b.  Bid  Above  Valuation. 

Form  No.  14872. 

(  Title  of  court  and  cause  as  in  Fortn  No.  11874. ) 

And  now  this  tenth  day  of  December,  iS99,  I,  fohn  Doe,  plaintiff  in 
this  case,  hereby  offer  to  take  the  whole  of  the  land  in  the  writ  in 
this  case  described  at  a  price  greater  than  the  valuation  set  upon  it 
herein,  to  wit,  at  the  sum  of  ten  dollars  per  acre,  and  to  pay  to  the 
defendants  herein  their  share  at  such  time  as  the  court  shall  direct. 

fohn  Doe. 

\.  Pennsylvania. —  If  the  inquest  shall  appraisement   of  the  lands   and  tene- 

be  of  the  opinion  that    the    lands  and  ments,  whereupon,  if  the    court    shall 

tenements  cannot  be  divided    without  approve  of  the  said  return,  and  if  any 

prejudice  to  or  spoiling  the  whole,  the  one  or  more  of  the  parties  shall  elect  to 

said  inquest   shall  then   make  and  re-  take  the  said  lands  and  tenements  at 

turn  to  the  court  a  just  valuation  and  the  appraised  value,  the  same  shall  be 
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c.  Decree  Awarding  Premises  Upon  Acceptance  at  Valuation. 

Form  No.  14873.' 

(Precedent  in  Whitman  v.  O'Connor,  145  Pa.  St.  644.)* 

[(  JiV/^  of  court  and  cause  as  in  Form  No.  IISKJ^.^^ 
And  now,  to  wit,  August  2jj,,  i891,  due  proof  of  the  service  of  the 
rule  on  all  persons  interested,  to  come  into  court  on  the  frst  day  of 
April  Term,  a.  d.  i8Pi,  and  accept  or  refuse  the  purparts  into  which 
the  estate  has  been  divided,  having  been  made,  and  certain  sealed 
acceptances  or  elections  having  been  filed  in  the  prothonotary's 
office  on  the  return  of  the  said  rule,  which  acceptances  or  elections 
were  opened  on  the  thirtieth  day  oi  April,  a.  d.  i85i,  agreeably  to 
the  practice  of  the  court  in  such  cases:  Whereupon,  it  appearing 
that  the  plaintiff,  Olive  Marilda  Whitman,  was  the  holder,  in  her 
own  right,  of  the  oldest  title,  and  had  accepted  or  elected  in  writing, 
filed  as  aforesaid,  to  take  purpart  A,  as  marked  and  described  by  the 
inquest,  in  a  map  or  plot  attached  to  and  made  a  part  of  its  return, 
the  court,  in  consideration  thereof,  do  allow  the  said  purpart,  to  wit, 
purpart  A,  being  (description')  unto  the  said  Olive  Marilda  Whitman, 
and  do  adjudge  and  decree  that  the  said  purpart,  as  above  described, 
and  in  the  inquest  and  attached  plot  fully  described,  be  and  remain 
unto  the  said  Olive  Marilda  Whitman,  her  heirs  and  assigns,  firm  and 
stable  forever;  and  direct  the  sheriff  of  Venango  county  to  make  and 
execute  a  conveyance  of  the  same  unto  said  Olive  Marilda  Whit- 
man, in  fee-simple,  upon  her  paying  one  third  oi  the  costs  of  the  suit: 
And,  whereupon,  it  further  appearing  that  the  defendant,  Martin 
O'Connor,  was  the  holder,  in  his  own  right,  of  the  youngest  title,  and 
had  accepted  or  elected  in  writing,  filed  as  aforesaid,  to  take  purparts 
B  and  C  as  marked  and  described  by  the  inquest,  in  a  map  or  plot 
attached  to  and  made  part  of  its  return,  the  court,  in  consideration 
thereof,  do  allot  the  said  purparts,  to  wit,  purpart  B,  being  (^descrip- 
tion'), and  purpart  C,  being  (description),  unto  said  Martin  O'Connor, 
and  adjudge  and  decree  that  the  said  purparts  as  above  described, 
and  in  the  inquest  and  attached  plot  fully  described,  be  and  remain 
unto  the  said  Martin  O'Connor,  his  heirs  and  assigns,  firm  and  stable 
forever;  and  direct  the  sheriff  of  Venango  county  to  make  and  exe- 
cute a  conveyance  of  the  same  unto  the  sa.\d  Martin  O'Connor,  in  fee- 
simple,  upon  his  paying  the  two  thirds  of  the  costs  of  this  suit. 

adjudged  to  him  or  them,  he  or  they  approve  of  the  said  return,  and  if  any 

paying  or   securing  to    be  paid  to  the  one  or  more  of  the  parties  shall  elect  to 

other   parties    their   proportion   of    the  take  the  said  lands  and  tenements  at 

appraised    value.     Bright.     Pur.    Dig  the   appraised    value,    the  same    shall 

(1894),  p.  1641,  §18.  be   adjudged  to  him  or   them,   he   or 

See  also  list  of  statutes  cited  supra,  they  paying  or  securing  to  be  paid  to 

note  4,  p.  553.  the  other  parties  their  proportion  of  the 

I.Pennsylvania. —  If  the  inquest  shall  appraised    value.      Bright.    Pur.    Dig. 

be   of  the  opinion   that  the  lands  and  (1894),  p.  1641,  §  18. 
tenements  cannot  be  divided   without         See  also  list  of  statutes   cited  supra, 

prejudice  to  or  spoiling  the  whole,  the  note  4,  p.  553. 

said  inquest  shall  then   make  and  re-         2.  This  decree  was  reversed  for  want 

turn  to  the  court  a  just  valuation   and  of  valuation  by  the  inquest, 
appraisement  of  the    lands  and    tene-         3.  The  matter  to  be   supplied  within 

ments,  whereupon,  if  the  court   shall  []  will  not  be  found  in  the  reported  case. 
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d.  Order  for  Sale  of  Premises  Upon  Refusal  to  Accept. 

Form  No.  14874.' 

(^Title  of  court  and  cause  as  in  Form  No.  1187 If..) 

And  now  this  tenth  day  of  December,  iB99,  due  proof  of  the  service 
of  the  rule  in  this  case  having  been  made  on  all  persons  interested  to 
come  into  court  and  accept  or  refuse  the  purparts  into  which  the 
estate  has  been  divided,  and  none  of  such  parties  agreeing  to  take 
the  premises  at  the  appraised  value  thereof,  on  motion  oi  Jeretniah 
Mason,  Esq.,  attorney  for  plaintiff,  a  record  of  such  fact  is  made, 
whereupon  the  court  order  that  a  public  sale  be  made  of  said 
premises  by  the  sheriff  of  Allegheny  county,  he,  the  said  sheriff,  first 
;giving  notice  thereof  as  required  by  law. 

III.  IN  PROBATE  COURT.2 

1.  Partition  in  Kind. 

a.  Petition. 

(1)  In  General.3 


1.  Pennsylvania.' — In  case  none  of 
the  parties  shall  agree  to  take  the  lands 
-and  tenements  at  their  appraised  value, 

then  the  court  shall  and  may,  at  the 
instance  of  the  demandant  in  the  parti- 
tion, make  an  order  for  the  sale  of  the 
lands  and  tenements  at  public  auction 
by  the  sheriff  who  shall  have  holden 
the  inquisition  or  his  successor  in  ofBce. 
Bright.  Pur.  Dig.  (1894),  p.  164 1,  §  18. 
See  also  list  of  statutes  cited  supra, 
■note  4,  p.  553. 

2.  Statutory  provisions  relating  to  par- 
tition proceedings  in  probate  courts 
exist  in  the  following  states,  to  wit: 

Alabama.  —  Civ.  Code  (1896),  §.^  188- 
200,  3161  et  seq . 

Louisiana.  —  Garland's  Rev.  Code 
Prac.  ('1894X  ^S  1020-1032. 

Massachusetts.  —  Pub.  Stat.  (18S2),  c. 
178,  >^  45  et  seq.;  Stat.  (1882),  c.  55;  Stat. 
(1885).  c.  293;  Stat.  (1895),  c.  118. 

New  Hampshire.  —  Slat.  (1891),  c.  243, 
§^  1S-21. 

3.  Bequisites  of  Petition,  Generally.  — 
For  the  formal  pans  of  a  petition  in  a 
particular  jurisdiction  see  the  title  Peti- 
tions. 

Petition  must  contain  all  averments 
necessary  to  give  the  court  jurisdiction. 
Johnson  v.  Ray,  67  Ala.  603. 

For  statutory  requirements  as  to 
petition  see  list  of  statutes  cited  supra, 
note  2,  this  page. 

Parties  —  Generally.  —  The  names  of 
all  parties  in  interest  must  be  stated  in 


the  petition.  Wolffe  v.  Loeb,  98  Ala. 
426;  Morgan  v.  Farned,  83  Ala.  367; 
Ballard  v.  Johns,  80  Ala.  32;  McCorkle 
V.  Rhea,  75  Ala.  213. 

Jud^^ment  Creditors  and  Other  Lienors. 
—  Where  the  petition  is  brought  in  the 
probate  court,  it  is  not  necessary  to 
bring  in  judgment  creditors  as  parties. 
Inman  v.  Prout,  90  Ala.  362. 

Where  otte  cotenant  is  deceased,  petition 
should  aver  to  whom  his  interest  has 
descended  or  in  whom  it  has  become 
vested,  and  such  person  should  be 
made  a  parly.  Ballard  v.  Johns,  80 
Ala.  32.  And  ihe  husband  of  a  deceased 
tenant  should  be  made  a  party.  Bal- 
lard V.  Johns,  80  Ala.  32. 

When  brought  by  administrator,  the 
petition  must  aver  to  whom  the  interest 
of  the  deceased  tenant  has  descended 
and  in  whom  the  interest  is  at  the  time 
of  the  bringing  of  the  petition.  Mc- 
Corkle V.  Rhea.  75  .A^la.  213. 

Besidenceof  all  parties  in  interest  must 
be  staled  in  the  petition.  Wolfife  v. 
Loeb,  98  Ala.  426;  Morgan  v.  Farned,  83 
Ala.  367;  Ballard  v.  Johns.  80  Ala.  32. 

Interests  of  Parties  —  Plaintiff.  —  The 
interest  of  the  plaintifT  in  the  property 
must  be  staled  in  the  petition.  Morgan 
V.  Farned,  83  Ala.  367;  Whitlow  v. 
Echols,  78  Ala.  206;  Johnson  v.  Ray,  67 
Ala.  603.  And  plaintiff  must  aver  an 
undivided  interest  in  the  lands  sought 
to  be  partitioned.  Russell  v.  Beasley, 
72  Ala.  190. 
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Form  No.  14875.' 

The  State  of  Alabama.  )    »    1  .   r- 
T  jr  /^       i.  \  Frobate  Court. 

Jefferson  County,.  j 

To  the  Honorable  y(?,^«  Marshall,  Judge  of  said  Court: 

Your  petitioner,  John  Doe,  respectfully  shows  unto  your  honor 
that  John  Doe^  a  resident  of  said  Jefferson  county,^  William  Westy. 
a  resident  of  said  Jeffersoti  county,  Samuel  Short,  a  resident  of  said 
Jefferson  county,  Francis  Fern,  a  resident  of  said  Jefferson  county, 
and  Nathan  Hale,  a  resident  of  said  Jefferson  county,  all  of  full  age, 
are  the  joint  owners  of  the  following  described  property,  to  wit:  (^Here 
describe  land);'*'  that  the  said  John  Doe,  William  West,  Samuel  Short, 
Francis  Fern  and  Nathan  Hale  have  each  a  one-fifth  interest^  in  said 
property.  Wherefore  your  petitioner  prays  that  said  property  be 
partitioned  into  five  parts  or  shares,^  and  th?Ltoneoi  said^z'^  shares  be 
allotted  to  said  John  Doe,  one  to  said  William  West,  one  to  said  Samuel 
Short,  one  to  said  Francis  Fer?i,  undone  to  said  Nathan  Hale,  accord- 
ing to  the  statute  for  such  cases  made  and  provided. 


(^Jurat  as  in  Form  No.  lJ!f877.') 


John  Doe. 


Form  No.  14876.' 

To  the  Judge  of  Frobate  for  the  County  of  Cheshire,  in  the  State  of 
New  Hampshire, 
Respectfully  showeth,  John  Doe  of  Keene,  in  the  county  of  Cheshire, 
that  he  is  the  owner  in  fee  simple  of  an  undivided  share  in  the  fol- 
lowing real  estate,  situated  in  the  city  of  Keene,  in  said  county  of 
Cheshire,  and  described  as  follows,  to  wit:  {describing  the  land). 

Defendant.  —  The  interests  of  defend-  probate    court  of  either  county.     Ala. 

ants  in   the   lands  sought  to  be  parti-  Civ.  Code  (1896),  ^  3162. 

tioned    must    be    stated.     Morgan    v.  See  also  list  of  statutes  cited  supra, 

Farned,  83  Ala.  367;  Whitlow  v.  Echols,  note  2,  p.  567. 

78   Ala.  206;  Johnson  v.   Ray,  67  Ala.  2.  Names   of  all  persons  interested  in 

603.  the  property  must  be  stated  in  the  peti- 

Number  of  shares  into  which  the  prop-  tion.     Ala.  Civ.  Code  (1896),  §  3163. 

erty  may  be  divided  must  be  stated  in  See,  generally,  supra,  note  3,  p.  567. 

the   petition.      Morgan   v.  Farned,    83  3.  Eesidenceof  parties,  if  known,  must 

Ala.   367;  Whitlow  v.   Echols,  78   Ala.  be   stated    in  the    petition.      Ala.  Civ. 

206;  Johnson  v.  Ray,  67  Ala.  603.  Code  (1896),  §  3163. 

1.  Alabama.  —  Any    property,    real.  See,  generally,  supra,   note  3,  p.  567. 

personal  or  mixed,  held  by  joint  own-  4.  Description  of  property  sought  to  be 

ers    or    tenants    in    common,    may    be  divided  and  partitioned  must  be  set  out 

divided  among  them  on  the  written  ap-  in  the  petition.     Ala.  Civ.  Code  (1896), 

plication  of  one  or  more  of  them  to  the  §  3163. 

probate  court  of  the  county  in  which  See,  generally,  supra,  note  3,  p.  567. 

the  property  is  situated.     Such  applica-  5.  Interest  of  each  person  in  the  prop- 

tion   may  be  made  by  the  executor  or  erty  must   be  stated.     Ala.   Civ.  Code 

administrator  of  a  deceased  person  in  (1896),  §  3163. 

interest  or  by  the  guardian  of  a  minor  See,  generally,  supra,   note  3,  p.  567. 

or  person  of  unsound  mind.     Civ.  Code  6.  Ntunber  of  shares  into  which  prop- 

(1896),  §  3161.  erty  is   to  be  divided  must  be  stated. 

See  also  list  of  statutes  cited  supra,  Ala.  Civ.  Code  (1896),  §  3163. 

note  2,  p.   567;  and,  generally,  supra.  See,  generally,  supra,  note  3,  p.  567. 

note  3,  p.  567.  7.  New   Hampshire.  —  One    or   more 

Where  lands  lie  in  different  counties,  persons  having  or  holding  real  estate 

the   application   may  be  made   to  the  with   others,  in  possession,  reversion, 
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That  the  share  of  your  petitioner  in  said  real  estate  is  one-fiftk 
part. 

That  the  other  owners  or  persons  interested  in  said  estate  are 
Richard  Roe,  William  West,  Samuel  SJiort  and  Francis  Fern  (or  are 
unknown  to  your  petitioner^. 

That  there  is  no  dispute  about  the  title  to  said  estate. 

Wherefore  your  petitioner  prays  for  partition  of  said  real  estate 
and  that  the  share  of  your  petitioner  may  be  assigned  to  him  in 
severalty. 

Dated  this  tenth  day  oi  June,  i899. 

John  Doe. 

(2)  For  Partition  of  Crops. 

Form  No.  14877." 

The  State  of  Alabama, )    „    u  4    n^     *. 
'  T  jr  r^       t.  Y  Probate  Court. 

Jefferson  County.  ) 

To  the  Honorable  y(!7-^«  Marshall,  Judge  of  said  Court: 

Your  petitioner,  John  Doe,  respectfully  shows  unto  your  honor  that 
he  is  a  resident  of  Avondale,  in  said  county  oi  Jefferson;  that  he  and 
Richard  Roe, ^  a  resident  of  said  Avondale,  in  said  county  oi  Jefferson,^ 
are  the  joint  owners  of  the  following  crops,  to  wit,  the  crops  of  a 
four-mule  farm,  situated  in  Avondale,  in  said  county  oi  Jefferson,  and 
described  as  follows,  to  wit:  {describing  it\,^  said  crops  consisting  of 
cotton,  corn  and  cottonseed,*  and  grown  on  said  farm  during  the 
year  \W9,  and  of  the  value  of  two  thousand ^oWzx^;^  that  the  afore- 
said Richard  Roe  is  the  owner  in  fee  of  the  aforesaid  farm;  that  on 
the  first  day  oi  January,  iS99,  your  petitioner  and  the  aforesaid 
Richard  Roe  entered  into  the  following  contract,  to  wit:  (^Here  set  out 
the  contract,  or  the  substance  thereof,  showing  the  facts  out  of  which  the 
relationship  of  joint  tenancy  springsyP  that  pursuant  to  such  contract* 

or  remainder  after  an   estate  of  free-  ministrator  or  executor  of  a  deceased 

hold,  if  the  remainder  is  vested,  may  person  or  by  the  guardian  of  a  minor 

have    partition    thereof.      Pub.     Stat,  or  person  of  unsound  mind  interested 

(1891),  c.  243,  §  I.  in   such   crops.      Civ.    Code   (1896),   § 

If  there  is  no  dispute  about  the  title,  3188. 

a  petition  may  be  filed  with  the  judge  2.  Names  of  all    parties    in    interest 

of   probate   for   the  county  where  the  must  be  set  forth  in  the  petition.     Ala. 

real  estate  or  the  greater  part  thereof  Civ.  Code  (1896),  §  3189. 

lies,   who   shall    appoint  a   place   and  3.  Besidence  of  all  parties  in   interest 

time  of  hearing  thereon.     N.  H.  Pub.  must  be  stated.     Ala.  Civ.  Code  (1896), 

Stat.  (1891),  c.  243,  §  18.  §  3189. 

See  also  list  of  statutes  cited  supra,  4.  Location  of  crops  must   be  stated, 

note  2,  p.  567;  and,  generally,   supra,  Ala.  Civ.  Code  (1896),  g  3189. 

note  3,  p.  567.  6.  Description  of  crops  must  be  given 

1.  Alabama.  —  Matured  crops  of  corn,  in  the  petition.     Ala.  Civ.  Code  (1896), 

cottonorother  produce  raised  and  made  §  3189. 

by  persons  in  such  manner  as  to  make  6.  Value  of  crops  must  be  stated.    Ala. 

them  joint  owners  or  tenants  in  com-  Civ.  Code  (1896),  §  3189. 

mon  therein,  whether  gathered  or  un-  7.  Substance  of  contract  showing  facts 

gathered,  may  be  divided  among  them,  out  of  which  the  relation  springs  must 

on  the  written  application  of  any  one  be  set  out  in  the  petition.     Mooney  v. 

or  more  of  them  to  the  probate  court  of  Hough,  84  Ala.  80. 

the  county  in  which  the  crops  or  any  8.  That  crops  were  raised  pursuant  to 

portion  thereof  are  situated,  and  such  contract   must   be   stated.     Mooney   v. 

application   may  be   made  by  the  ad-  Hough,  64  Ala.  80. 
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the  aforesaid  crops  were  cultivated  and  grown  on  said  farm  and  are 
fully  matured;  that  your  petitioner  and  the  aforesaid  Richard  Roe, 
by  virtue  of  said  contract,  have  each  a  one-half  \x\X.&xq%\.  in  the  aforesaid 
•crops  cultivated  and  grown  as  aforesaid;^  that  your  petitioner  and 
the  said  Richard  Roe  are  now  both  in  actual  possession  of  said  crops,* 
that  is  to  say,  they  both  live  on  the  lands  upon  which  said  crops  were 
grown;  that  some  of  said  crops  have  been  gathered  and  the  remainder 
is  still  ungathered;  that  all  of  the  aforesaid  parties  are  of  full  age.^ 

Wherefore  your  petitioner  prays  that  the  aforesaid  crop  of  cotton, 
corn  and  cottonseed  be  partitioned  into  two  equal  parts  or  shares,* 
and  that  one  of  said  shares  be  allotted  to  your  petitioner  and  the 
other  share  be  allotted  to  the  said  Richard  Roe,  according  to  the 
statute  in  such  cases  made  and  provided. 

John  Doe. 

Subscribed  and  sworn  to  before  me  t\i\%  fifth  day  of  September,  iS99., 

John  Marshall, 
Judge  of  Probate  Cowxt,  Jefferson  County.* 

b.  Proceedings  Upon  Petition. 
(1)  Order  for  Hearing  Upon  Petition.^ 

Form  No.  14878.' 

The  State  of  Alabama,  }   n    z.  j   r^       ^    r        m     onn 
r  jr  r-       A.  \  Probate  Court,  Tune  10,  iS99. 

Jefferson  County.  J  » y  ' 

In  the  matter  of  the  application  oi  John  Doe  for  the  partition  of 
certain  lands. 

The  said  John  Doe,  of  £irmingha?n,  in  the  county  of  Jefferson, 
having  this  day  filed  his  petition  in  this  court,  alleging  that  he, 
together  vi'xth  Julia  Doe  SLud  Jane  Doe,  all  of  full  age  and  residents  of 
the  said  county  of  Jefferson,  are  joint  owners  of  certain  lands  situate 
in  said  county  of  Jefferson  and  in  said  petition  described,  and  praying 
that  a  decree  be  rendered  ordering  that  the  aforesaid  property  be 
partitioned  into  three  parts  or  shares,  and  that  one  of  said  three  shares 
be  allotted  to  each  of  the  aforesaid  parties. 

It  is  therefore  ordered  that  the  fifteenth  day  oi  July,  j899,  be 
appointed  for  hearing  of  said  application,  and  that  due  notice  of  the 
time  and  place  of  said  hearing  be  given  by  citation  to  be  served  per- 
sonally on  them  to  such  of  said  parties  as  are  residents  of  the  state 

1.  Interest  of  each  person  in  the  crops  sworn  to  by  the  applicant,  his  agent 
must  be  stated.  Ala.  Civ.  Code  (1896),  or  attorney.  Ala.  Civ.  Code  (1896),  § 
§3189.  3189- 

2.  Possession.  —  Petition  must  state  6.  For  the  formal  parts  of  an  order  in 
who  is  in  actual  possession  of  the  crops,  a  particular  jurisdiction  see  the  title 
Ala.  Civ.  Code  (1896),  §  3189.  Orders,  ante,  p.  356. 

3.  Ages  of  all  parties  must  be  stated  in  7.  Alabama.  —  Upon  the  filing  of  the 
the  petition.  Ala.  Civ.  Code  (1896),  §  application,  a  day  not  less  than  thirty 
3189.  days  thereafter  must  be  appointed  for 

4.  Number  of  shares  into  which  it  is  hearing  the  same.  Civ.  Code  (1896),  § 
sought  to   divide    the   crops    must    be  3164. 

stated.     Ala.  Civ.  Code  (1896),  §  3189.  See  also  list  of  statutes  cil&d  supra, 

5.  Verification.  —   Petition    must    be     note  2,  p.  567. 
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of  Alabama.  {Or.,  where  some  of  the  parties  are  nonresidents,  add,  "  and 
that  notice  of  said  hearing  be  published  once  a  week  for  three  suc- 
cessive weeks  in  the  Birfningham  News,  a  newspaper  published  in  said 
■county  oi  Jefferson,  and  that  a  copy  of  said  notice  be  sent  by  mail, 
postage  prepaid,  addressed  to  the  place  of  residence  of  such  of  said 
defendants  as  reside  without  the  state  of  Alabama.") 

(2)  Citation. 

Form  No.  14879.' 

The  State  oi  Alabama,  )   d     .    .    /^       4. 
r  jr  r-        ,.  t  Probate  Court. 

Jefferson  County.  j 

In  the  matter  of  the  application  of  John  Doe  for  the  partition  of 
certain  land. 
To  any  Sheriff  of  said  State,  Greeting: 

You  are  hereby  commanded  to  summon  Piehard Poe,  Samuel  Short 
and  William  West,  all  of  Birmingham,  in  said  county  of  Jefferson,  to 
be  and  appear  before  this  honorable  court  on  the  tenth  day  of  July, 
i899,  then  and  there  to  show  cause,  if  any  there  be,  why  the  petition 
ol  John  Doe  this  day  filed  in  this  court  praying  for  a  decree  of  par- 
tition of  certain  lands,  situated  in  said  county  oi  Jefferson,  in  which 
the  dSoresddd  PichardPoe,  Samuel  Short  Sind.  William  West  are  repre- 
sented as  being  interested,  should  not  be  granted,  and  have  you  then 
and  there  this  writ  with  your  proper  indorsement  thereon. 

Witness,  John  Marshall,  judge  of  our  said  court,  the  second  dsiy  of 
June,  one  thousand  eight  hundred  and  ninety-nine. 

John  Marshall, 
Judge  Probate  Court,  Jefferson  County. 

(3)  Appointment  of  Guardian  ad  Litem. 

Form  No.  14880.' 

The  State  of  Alabama, )   r>    l  *   r^       ^    r        m     onn 
r  a-  r'       ^  t  Probate  Court,  June  10,  iS99. 

Jefferson  County.  )  >y  > 

In  the  matter  of  the  application  of).        .,         ^.r/-       j-        a 
Tunc  4.  ...•  A  A-   ■   {    Appomtment  of  Guardian  ad 

John  Doe  for  partition  and  divi-  V       ^^^ 

sion  of  certain  lands.  ) 

It  being  fully  proven  to  the  court  that  due  notice  of  the  time  and 
place  set  for  the  hearing  of  the  above  application  has  been  given  to 
Julia  Doe,  a  minor  over  the  age  oi  fourteen  years,  by  service  of  the 
same  upon  Nathan  Hale,  guardian  of  the  said  Julia  Doe,  and  the  said 
Julia  Doe  and  the  said  Nathan  Hale  or  either  of  them,  or  any  one  in 
behalf  of  them  or  either  of  them,  having  failed  to  nominate  to  this 

1.  Alabama.  —  All  parties  in  interest  sons  of  unsound  mind  are  parties, 
must  have  at  least  ten  days'  notice  of  guardians  ad  litem  must  be  appointed 
hearing  upon  the  application.  Civ.  to  represent  them.  Civ.  Code  (1896),  § 
Code  (1896),  §  3164  3164. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra^ 
note  2,  p.  567.  note  2,  p.  567. 

2.  Alabama.  —  When  infants  or  per- 
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court  a  suitable  person  as  guardian  ad  litem,  to  represent  and  pro- 
tect the  interests  of  the  said  Julia  Doe,  in  the  matter  of  the  said 
application, 

It  is  ordered  that  Samuel  Short,  being  a  person  not  of  kin  to  the 
aforesaid  petitioner  yic/^// Z>^^,  or  in  anywise  interested  in  this  pro- 
ceeding, and  deemed  by  this  court  a  fit  and  proper  person,  be  and  he 
is  hereby  appointed  guardian  ad  litem  of  the  sdad  Julia  Doe,  and  it 
is  further  ordered  that  the  said  Samuel  Short  have  notice  of  his 
appointment. 

(4)  Order  Granting  Partition.^ 

Form  No.  i488i.« 

Cheshire,  ss. 

At  a  Court  of  Probate  for  the  county  of  Cheshire  aforesaid,  held  at 
Keene,  in  said  county,  on  Xht.  first  Friday  oi  July,  i899. 

On  due  consideration  of  the  foregoing  petition,  I  do  decree  that 
the  prayer  thereof  be  granted  and  that  Nathan  Hale  be  a  committee 
to  make  said  partition. 

John  Marshall,  Judge  of  Probate. 

e.  Commission. 

Form  No.  1 4  8  8  2  .^ 

The  State  of  Alabama,  \   t>     ,    .    r-       . 
r  rr  c^        ^  >■  Probate  Court. 

Jefferson  County.  \ 

To  Nathan  Hale,  Charles  Chase  and  Wallace  White,  Greeting: 

Whereas,  John  Doe,  of  Alontgomery,  in  said  Jefferson  county,  who 
claims  to  be  a  joint  owner  in  fee  simple  with  Richard  Roe,  of  Mont- 
gomery, in  Sdiid  Jefferson  county,  and  Samuel  Short,  oi  Montgomery,  in 
s,2l\6.  jeffersoti  county,  of  the  following  described  property,  to  wit: 
{describing  it^;  and  whereas  you  and  each  of  you  have  been  duly 
nominated  as  commissioners  to  make  partition  of  said  land,  and  no 
one  having  appeared  or  made  objections  to  said  nomination: 

Now,  know  ye,  that  by  virtue  of  the  power  vested  in  me  I  have 
appointed  you  commissioners  to  divide  the  above  described  land  into 
three  equal  parts  or  shares,  having  due  regard  to  the  quality  of  the  soil 
and  other  advantages,  so  as  to  make  the  different  shares  as  nearly 
equal  in  value  as  practicable. 

You  are  hereby  commanded  that  of  the  three  parts  or  shares  so 
made  you  allot  to  said  John  Doe,  Richard  Roe  and  Samuel  Short  one 

1.  For  the  formal  parts  of  an  order  in  point  suitable  commissioners,  not  more 
a  particular  jurisdiction  see  the  title  than  five,  any  three  of  whom  may  act. 
Orders,  ante,  p.  356.  But  if  the  application  be  for  the  parti- 

2.  A^ew  Hampshire.  —  If  on  the  hea-  tion  of  lands  and  any  of  the  parties  in- 
ing  no  sufficient  objection  appears,  tne  terested  are  minors,  the  court,  before 
judge  shall  cause  partition  to  be  maae  granting  the  application,  must  be  satis- 
by  a  committee  which  shall  be  ap-  fied  by  evidence,  taken  as  in  chancery 
pointed  to  be  sworn,  give  notice  and  cases,  that  it  is  to  the  interest  of  such 
proceed.     Pub.  Stat.  (1S91),  c.  243  ^  20.  minors  that   partition  be  made.     Civ. 

See  also  list  of  statutes  citea  supra.     Code  (1896),  §  3166. 
note  2,  p.  567.  See  also  list  of  statutes  cited  suprUy. 

3.  Alabama.  —  The   court    must  ap-     note  2,  p.  567. 
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equal  part  or  share  each.  And  this  you  are  commanded  to  do  with 
all  convenient  speed,  so  that  you  may  have  this  your  commission, 
with  a  due  return  of  your  action  thereon  in  the  premises,  before  me, 
at  my  office,  on  or  before  the  second  dsiy  oi  June,  i899. 

Given  under  my  hand  and  seal,  at  office,  this  ieni/i  day  of  Aprils 
i899. 

John  Marshall,     (seal) 
Judge  of  Probate,  Jefferson  County. 

d.  Notice  of  Partition. 

Form  No.  14883.' 
The  State  oi  Alabama,  \ 
Jefferson  County.  ) 

In  pursuance  of  and  in  accordance  with  the  terms  and  directions  of 
a  commission  dated  the  tenth  day  ol  June,  i899,  issued  to  the  under- 
signed by  the  Hon.  John  Marshall,  judge  of  the  Probate  Court 
oi  Jefferson  county,  we  will,  on  the  tenth  day  oi  July,  i899,  at  twelve 
o'clock,  noon,  attend  at  the  court-house  of  the  said  county,  for  the 
purpose  of  making  division,  according  to  law,  of  certain  lands  between 
John  Doe,  Richard  Roe,  Samuel  Short  and  William  West,  as  joint 
-owners  thereof. 

Dated  \.\i\%  first  day  of  May,  i899. 

Nathan  Hale, 

Charles  Chase,     \  Commissioners. 

Wallace  White, 

e.  Report  of  Commissioners. 

Form  No.  i  4884.** 

The  State  of  Alabama,  \   r>     ,  *  n     .... 
r  jr  ,^        ^  \  Probate  Court. 

Jefferson  County.  \ 

To  the  Hon.  John  Marshall,  Judge  of  said  Cour^- 

Nathan  Hale,  Charles  Chase  and  Wallace  White,  appointed  by  your 

honor  commissioners  to  make   partition  in  three  parts  of  a  certain 

piece  of  land  lying  in  said  county,  hQtwttn  John  Doe,  Samuel  Short 

and   William  West,  as  joint  owners  thereof,  which  piece  of  land  is 

described  as  follows:   (describi?ig  it),  beg  leave  to  report  that,  after 

having  been   so  appointed   commissioners,  and  duly  sworn  by  your 

honor  faithfully  to  execute  the  said  trust  reposed  in  us;  and  after 

1.  Alabama.  —  In  case  of  partition  of  2.  Alabama. — On  the  day  designated, 
lands,  the  commissioners  must  give  the  commissioners  must,  in  the  pres- 
notice,  by  publication  in  some  news-  ence  of  the  judge  of  probate,  determine 
paper  published  in  the  county,  if  there  by  lot  to  whom  each  of  the  several 
'be  one,  or,  if  not,  in  the  one  nearest  parcels  belongs,  and  make  a  statement 
thereto,  to  be  made  not  less  than  three  in  writing  of  the  result,  setting  forth  to 
successive  weeks,  th.nt  they  will,  upon  whom  the  several  parcels  or  lots  were 
a  day  designated,  attend  at  the  court-  allotted,  together  with  all  the  facts  re- 
house of  the  county  to  make  partition,  lating  to  partition  and  allotment.  Civ. 
Civ.  Code  (1896),  g  3168.  Code  (1896),  §  3169. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

inote  2,  p.  567.  note  2.  p.  567. 
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having  personally  surveyed  the  said  tract  of  land,  we  proceeded  to 
divide  the  same  into  three  parts  or  shares,  having  regard  to  the  soil 
and  other  advantages,  so  as  to  make  the  different  shares  as  nearly 
equal  in  value  as  practicable.  And  we  then  made  a  plat  or  map- 
thereof,  showing  the  subdivisions  and  boundaries  of  the  lots  and 
numbered  them  progressively,  which  plat  and  map  are  hereto  attached 
and  made  a  part  of  this  report.  We  further  report  that  we  gave 
notice  by  publication,  a  copy  of  which  notice  is  herewith  filed  and 
submitted,  in  a  newspaper  published  in  said  county,  that  on  the  second 
day  oi  August,  i899,  at  twelve  o'clock,  noon,  we  would  attend  at  the 
court-house  of  said  county  to  make  division  of  said  land  according  to 
law;  and  that  on  said  appointed  day  we  did  proceed  publicly,  in  the 
manner  provided  by  law,  at  the  time  and  place  appointed,  and  in  the 
presence  of  your  honor,  to  determine  by  lot  to  whom  each  of  said 
pieces,  lots  or  shares,  should  belong;  and  that,  as  determined  by  said 
lot  or  chance,  we  divided  and  set  apart  to  the  said  John  Doe  the  fol- 
lowing described  pieces  {Here  describe  land  set  apart  to  John  Doe) ;  to 
Samuel  Short  the  following  described  pieces  {^Here  describe  land  set 
apart  to  Samuel  Shorty,  to  William  ?^^^^  the  following  described  pieces 
{^Here  describe  land  set  apart  to  William  West). 

And  we  estimate  the  said  three  parts  or  shares  to  be  as  nearly  of 
equal  value  as  it  is  practicable  to  make  them  in  this  division. 

August  2,  iS99. 

Nathan  Hale,^    ) 

Charles  Chase,     V  Commissioners. 

Wallace   White,  ) 

Attest:     John  Marshall, 

Probate  Judge,  Jefferson  County.* 

2.  Sale  of  Premises, 
a.  Petition  for  Sale.' 

1.  Betam  most  be  signed  by  the  com-  Precedent.  —  In  Grid  v.  Randolph, 
missioners.  Ala.  Civ.  Code  (1096),  §  (Ala.  1895)  18  So.  Rep.  609,  the  follow- 
3169.  ing  petition  is  set  out:  "  The  petitioner, 

See  also  list  of  statutes  cited  supra,  Josephine    Wilson,   and    W.  J.    Wilson, 

note  2,  p.  567.  respectfully    show    unto    your    honor 

2.  Eeturn  must  be  attested  by  the  j  udge  that  they  are  husband  and  wife,  and 
of  probate.  Ala.  Civ.  Code  (1896),  §  that  the  said  Josi-phine  Wilscti  (for- 
3169.  merly  Josephine    Crittenden),    together 

See  also  list  of  statutes  cited  supra,  with  her  brothers  Henry  W.  Crittenden 

note  2,  p.  567.  and  Matt  P.  Crittenden,  each   owns  an 

3.  Bequisites  of  Petition  —  Generally. —  undivided  one-third  interest  to  and  in 
For  the  formal  parts  of  a  petition  in  the  following  described  property  in  the 
a  particular  jurisdiction  see  the  title  city  of  Montgomery,  Alabama,  viz.: 
Petitions.  'Re.ginmng  a.X.&^oml  about  one  hundred 

Besidence  of  petitioner  need  not  be  set  feet  north  of  the  northwest  corner  of 

out  in  a  petition   for  sale  of  lands  for  Sayre   street   and  Litie   street,   or  Jeff 

partition    among    cotenants.     Griel    v.  Daids  avenue,  on  the  west  side  of  said 

Randolph,  loS  Ala.  601.  iW/r^  street,  and  running  thence  north, 

That  equitable  partition  cannot  be  made  on  the  west  side  of  said  Sayre  street, 

must  be  averred  where  sale  of  the  land  one   hundred  and  Jorty  (140)  feet,  and 

is  desired.     Keaton  z-.  Terry,  93  .\la.  85.  running  back  a  width  of  one  hundred 
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Form  No.  14885.' 
The  State  of  Alabama,  \  ^^^^^^^  ^^^^^ 
Jefferson  County.  \ 

To  the  Hon.  John  Marshall,  Judge  of  said  Court: 

Your  petitioner  y^/^«  Doe,  respectfully  shows  unto  your  honor  that 
your  petitioner,  together  with  Richard  Doe  and  Julia  Doe,  are  the 
joint  owners  of  the  following  described  real  estate,  situated  in  the 
city  of  Birmingham,  in  the  county  oi  Jefferson,  in  the  state  oi  Alabama, 
to  wit:  (^Here  describe  the  property). 

That  your  petitioner  and  the  said  Richard  Roe  are  residents  of  the 
city  of  Birmingham  in  said  county  of  Jefferson. 

That  the  sa\d  Julia  Doe'\s  a  minor  over  the  age  oi  fourteen  yevLVS,, 
and  at  present  resides  in  the  city  of  Atlanta  in  the  state  of  Georgia. 

That  all  the  parties  hereto  except  the  said  Julia  Doe  are  of  full 
age. 

That  the  aforesaid  property  cannot  be  equitably  divided  among 
the  owners  without  a  sale  thereof,  and  that  it  is  for  the  best  interests 
of  all  parties  hereto  that  said  property  be  sold  for  the  purpose  of 
partition  and  division. 

Wherefore,  the  premises  considered,  your  petitioner  prays  that  due 
and  legal  notice  of  this  proceeding  be  given  to  each  of  the  aforesaid 
parties;  that  a  guardian  ad  litem  be  appointed  for  the  aforesaid  y^«//Vr 
Doe,  and  that  on  the  final  hearing  a  decree  may  be  rendered  ordering 
that  the  aforesaid  described  property  be  sold  for  the  purpose  of  par- 
tition and  division,  and  for  all  such  orders  and  decrees  as  the  case 
may  require. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  oi  June,  a.  d^ 
iZ99. 

John  Marshall, 
Judge  of  Probate,  Jefferson  County. 

and  forty  feet  west  from  said  street,  a  den  lives  in  the  said  c'xiy  oi  Jacksonville,. 

distance  of,   viz.   two   hundred  and  ten  Fla.\  that  all  the  parties  hereto,  except 

{210)  feet,  on  which  is  situate  a  frame  said   Afatt  P.,   are   of   full  age.     The 

residence,  and  which   is  the  same  lot  premises   considered,  petitioners  pray 

which  was   conveyed   by  deed  oi  Jos.  that  due  and  legal  notice  of  this  pro- 

W.   Wilson,  trustee,  to  Martha  C.  Crit-  ceeding  be  given  to  each  of  said  par- 

tenden,  by  deed  dated  gth  May,  1S9J.  ties,  that  a  guardian   ad   litem   be  ap- 

(2)  That  said  property,  from  its  loca-  pointed  for  said  Matt  P.,  and  that  on 

tion,    is   only    valuable    for    use   as   a  the  final  hearing  a  decree  may  be  ren- 

residence,  and  that  the  same  can  ad  dered  ordering  said  property  sold  for 

vantageously  be  divided  for  purposes  division   among   the    owners    thereof, 

of  sale  into  two  lots,  but  probably  not  and  all  such  orders  and  decrees  as  the 

more;   that  by   reason   of   its  location,  case    may    require;    and    as    in   duty," 

the  purposes  for  which  it  can  be  most  etc. 

profitably  used,   and    the   situation  of        1.  Alabama.  —  Any    property,    real, 

the  improvements   thereon,   the   same  personal  or  mixed,  held  by  joint  owners 

cannot   be    equitably   divided    among  or  tenants  in  common,  on  the  written 

the    owners    thereof    without    a    sale  application  of  any  one  or  more  of  them 

thereof.     Petitioners   allege   that  said  may    be    decreed    to   be    sold    by   the 

Matt  P.  Crittenden  is  a  minor  over  the  probate  court  of  the  county  in  which 

the   age   of  fourteen   years,  and   is  at  such  property  is  situated,  or,  in  case  of 

present  residing  in  the  city  of  Jackson-  land  lying  partly  in  dififerent  counties, 

ville,  Fla.;  that  said  Henry  W.  Critten-  of  either  of  such  counties,  when  the 
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b.  Order. 
(1)  For  Hearing  Upon  Petition. 

Form  No.  14886.' 

(  Venue  and  title  of  court  as  in  Form  No.  lJf.818. ) 

In  the  matter  of  the  application  oi  John  Doe  for  the  sale  of  certain 
lands  for  partition  and  division. 

The  %^\di  John  Doe,  of  Bir?niiigham,  in  said  county  oi  Jefferson,  hav- 
ing this  day  filed  his  petition  in  this  court  alleging  that  he,  together 
with  Julia  Doe  and  Jane  Doe,  all  of  full  age  and  residents  of  said 
county  oi  Jefferson,  are  joint  owners  of  certain  lands  situated  in  said 
county  oi  Jefferson  and  in  said  petition  described,  praying  that  a 
decree  be  rendered  ordering  that  the  aforesaid  described  property  be 
sold  for  the  purpose  of  partition  and  division,  for  the  reason  that  said 
lands  cannot  be  equitably  divided  without  a  sale  of  the  same. 

It  is  therefore  ordered  {concluding  as  in  Form  No.  Ijf81i8~). 

(2)  Appointing  Commissioners  to  Sell, 

Form  No.  14887.' 

The  State  of  Alabama,  }   n     l  ^   r^       ^    r  1    ic     onn 

r  jr  n       ^  \  Probate  Court,  July  15,  iS99. 

Jefferson  County.  j  1  j    j      1  • 

In  the  matter  of  the  application  oi  John  Doe  for  the  sale  of  certain 
lands  for  partition  and  division. 

And  now  this  day,  the  same  being  the  day  regularly  appointed,  and 
being  more  than  thirty  days  from  the  date  of  filing  of  the  above  appli- 
cation, for  the  hearing  of  said  application,  comes  the  said  John  Doe, 
and  moves  the  court  for  an  order  of  sale,  in  accordance  with  the 
prayer  of  said  petition,  of  the  following  described  lands,  situated  in 
said  county  oi  Jefferson,  to  wit:  {Here  describe  the  lands'),  for  the  rea- 
son that  said  lands  cannot  be  equitably  partitioned  and  divided 
among  the  owners  thereof  without  a  sale  of  the  same;  and  comes 
also  Julia  Doe  and  Jane  Doe,  who  have  duly  filed  their  answers  in 
writing  denying  the  allegations  in  said  petition  contained,  and  it  satis- 
factorily appearing  to  this  court  that  pursuant  to  the  order  of  the 
court  made  and  entered  in  this  proceeding  on  the  tenth  day  oi  Jufie, 

same  cannot   be  equitably    divided    or  must  be  appointed,  not  less  than  thirty 

partitioned  among  them,  notwithstand-  days   thereafter,  for  hearing  the  same. 

ing  they  or  any  of  them  are  infants  or  Civ.  Code  (1896),  §  3179. 

persons    of   unsound    mind,    and    the  See  also  list  of  statutes  cited  supra, 

application  may  be  made  by  the  execu-  note  2,  p.  567. 

tor  or  administrator  of  a  deceased  per-  2.  Alabat?ia.  —  If,  upon   the  hearing, 

son  in  interest  or  by  the  guardian  of  a  the    court    is    satisfied    from  the  proof 

minor  or  a  person  of  unsound  mind,  that  the   property  cannot  be  equitably 

Civ.  Code  (1896),  §  3178.  divided  or  partitioned  among  the  per- 

See  also  list  of  statutes  cited  supra,  sons    in    interest,    it    must    decree    the 

note    2,   p.  567;  and,  generally,   supra,  same  to  be  sold  and  make  and  issue  all 

note  3,  p.  574.  such  orders    as    may   be   necessary   to 

1,  Alabama.  —  Upon  the  filing  of  the  effect    the    sale    thereof.       Civ.    Code 

petition,  setting  forth  that  the  property  (1S96),  g  3182. 

cannot  be  equitably  divided  or  parti-  See  also  list  of  statutes  cited  supra, 

tioned   without   a   sale  thereof,  a  day  note  2,  p.  567. 
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i8PP,  due  notice  of  the  time  and  place  set  for  the  hearing  of  said 
petition  has  been  given  to  all  parties  in  interest,  and  that  the  testi- 
mony of  Samuel  Short  and  William  West,  disinterested  witnesses,  has 
been  taken  as  in  chancery  cases,  by  deposition  upon  direct  and  cross 
interrogatories,  and  duly  filed  of  record  in  this  proceeding,  and  it 
being  proven  to  the  satisfaction  of  this  court  by  said  testimony,  that 
the  aforesaid  described  land  cannot  be  equitably  partitioned  and 
divided  among  all  the  parties  in  interest,  and  that  it  would  be  for  the 
interest  of  all  of  said  parties  to  sell  the  same  for  the  purpose  of  divi- 
sion and  partition,  therefore  it  is  ordered,  adjudged  and  decreed 
that  the  prayer  of  said  petition  be  granted,  and  that  the  aforesaid 
land  be  sold  for  the  purpose  of  division  and  partition  among  the 
parties  at  interest.  And  it  is  further  ordered  that  Nathan  Hale, 
deemed  by  this  court  a  suitable  person,  be  and  he  is  hereby  appointed 
a  commissioner  to  sell  said  lands.  And  it  is  further  ordered  that  a 
commission  be  addressed  and  issued  to  the  said  Nathan  Hale,  con- 
taining a  description  of  the  aforesaid  lands,  the  names  of  all  parties 
entitled  to  a  share  in  the  division  thereof,  with  the  quantity  of  the 
interest  of  each,  directing  him  to  sell  the  aforesaid  lands  for  cash  to 
the  highest  bidder  at  public  auction,  in  front  of  the  court-house 
in  said  Jefferson  county,  he,  the  said  Nathan  Hale,  first  to  give  at 
least  thirty  days'  notice  of  the  time,  place  and  terms  of  said  sale, 
together  with  a  description  of  said  property,  by  publishing  an  adver- 
tisement of  the  same  in  Xho.  Birmingham  News,  a  newspaper  published 
in  said  county  oi  Jefferson.  And  it  is  further  ordered  that  said  com- 
missioner be  directed  to  make  return  in  writing  and  under  oath  to 
this  court  of  his  proceedings  in  this  behalf  within  sixty  days  after 
said  sale.  And  it  is  further  ordered  that  the  said  commissioner  pay 
over  to  the  judge  of  this  court  the  proceeds  of  said  sale  after 
deducting  therefrom  the  costs  and  expenses  of  said  sale  and  his 
commissions. 

G.  Commission. 

Form  No.  14888.' 

The  State  of  Alabama,  )   n    i.  j   r^       *. 
r  rr  r-        ^  \  Probate  Court. 

Jefferson  County.  \ 

To  Nathan  Hale,  Greeting: 

Whereas,  in  and  by  a  decree  of  the  judge  of  said  court,  rendered  on 
the  tenth  day  of  June,  iS99,  you  were  appointed  by  said  judge  commis- 
sioner to  sell  the  following  described  lands,  situated  in  the  county 
of  Jefferson,  state  of  Alabama,  to  wit :  (^Ilere  describe  lands'),  and  owned 
and  held  jointly  by  John  Doe,  Richard  Roe  and  Samuel  Short, 

Now,  therefore,  you  are  hereby  directed,  in  pursuance  of  said 
decree,  and  the  statute  in  such  case  made  and  provided,  to  sell  the 
above  described  real  property  to  the  highest  bidder  at  public 
auction  at  the  front  door  of  the  court-house  of  this  county  for  the 
purpose  of  making  an  equitable  partition  and  division  between  the 
siaid  joint  owners,  after  first  giving  at  least  thirty  days'  notice  of 

1.  Alabama.  —  Civ.  Code  (1896),  §  See  also  list  of  statutes  cited  supra^ 
3182.  note  2,  p.  567. 
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the  time,  place  and  terms  of  sale,  together  with  a  description  of  said 
property,  by  advertisement  to  be  inserted  in  the  Birmingham  News,  a 
newspaper  published  in  this  county. 

And  you  are  hereby  further  directed  to  make  return  to  said  court 
in  writing  and  under  oath  of  your  proceedings  in  this  behalf  within 
sixty  days  after  said  sale.  You  are  further  directed  to  retain  the 
proceeds  of  said  sale  until  such  sale  shall  be  duly  confirmed  and  until 
the  further  order  of  court. 

Witness,  y^/^;«  Marshall,  Judge  of  our  said  court,  this  fifteenth  day 
of  June,  one  thousand  eight  hundred  and  ninety-nine. 

John  Marshall, 
Judge  Probate  Court,  Jefferson  County. 

d.  Notice  of  Sale. 

Form  No.  14889.' 

Commissioner's  Sale. 

Pursuant  to  and  in  accordance  with  the  terms  and  conditions  of  a 
•commission  to  me  issued  and  addressed  by  the  Hon.  John  Marshall, 
judge  of  the  Probate  Court  of  Jefferson  county,  dated  the  twenty- 
second  ^d,y  oi  July,  i899,  I  will  sell  for  cash  at  public  auction  to  the 
highest  bidder,  on  Monday,  the  twenty-second  day  of  August,  a.  d.  \W9, 
at  twelve  o'clock  noon  of  said  day,  in  front  of  the  court-house  in  said 
county  oi  Jefferson,  certain  real  property  described  as  follows,  to  wit: 
(^Here  describe  the  property),  which  said  real  property  is  to  be  sold 
under  a  decree  of  said  court,  for  the  purpose  of  division  and  partition 
among  the  following  several  owners  thereof,  to  wit:  (^Here  specify  the 
parties  as  in  the  commission). 

Dated  this  twentieth  day  of  July,  iS99. 

Nathan  Hale,  Commissioner. 

e.  Report  of  Commissioners. 

Form  No.  14890.^ 

State  of  Alabama,  }   d    l  ^  r-       *. 
r  a-  r-       J.       r  Probate  Court. 

Jefferson  County.   \ 

To  the  Hon.  John  Marshall,  Judge  of  said  Court: 

The  undersigned,  the  commissioner  heretofore  appointed  by  your 

honor  to  sell  certain  real  property,  which  is  particularly  set  forth  and 

described  in  the  commission  which  was  issued  and  addressed  to  the 

undersigned  by  your  honor,  on  \h^  fifteenth  day  oi  June,    i899,  and 

which  commission  is  hereto  annexed  and  referred  to  as  a  part  of  this 

report,  respectfully  reports  and  represents  unto  your   honor  that  in 

pursuance  of,  and  in  strict  accordance  with,  the  directions  of  said 

commission  and  the  statute  in  such  case  made  and  provided,  he  did 

on  Monday,  the  twenty-ninth  day  oi  July,  1 899,  at  ten  o'clock  a.  m.,  sell 

1.  Alabama.  —  Civ.  Code  (1896),  §§  2.  Alabama.  —  Civ.  Code  (1896),  §§ 
3182,  169.  3182,  173. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 
note  2,  p.  567.  note  2,  p.  567. 
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at  public  auction  in  front  of  the  court-house  in  this  county,  the  prop- 
erty described  in  such  commission  to  William  IVesl,  who  was  the 
highest  and  best  bidder  for  the  same,  for  the  sum  oi  five  thousand 
dollars,  that  being  the  highest  amount  bid  at  said  sale;  that  said  sale 
was  in  all  respects  fairly  made,  conducted  and  concluded;  that  said 
property  sold  for  an  amount  equal  to  its  value ;  and  that  said  William 
West  has  complied  with  the  terms  of  said  sale  by  payment  of  the  full 
amount  of  said  purchase  money,  in  cash,  to  the  undersigned,  which 
said  amount  less  one  hundred  and  fifty  dollars,  for  costs  and  expenses 
of  said  sale  and  my  commission,  is  held  in  the  hands  of  the  under- 
signed, as  directed  by  said  commission,  until  said  sale  be  confirmed 
and  to  await  the  further  order  of  your  honor.  And  said  commis- 
sioner having  fully  complied  with  the  directions  of  said  commission, 
begs  leave  to  submit  the  foregoing  to  the  judgment  and  further  order 
of  your  honor,  as  the  report  of  his  action  in  the  premises.  The 
undersigned  prays  that  he  may  have  a  reasonable  allowance  made 
to  him  for  his  services  in  the  premises,  and  that  he  may  be  ordered 
to  divide  said  fund  according  to  law. 

Subscribed  and  sworn  to  by  said  commissioner  this  second  day  of 
August,  i8P,9. 

Nathan  Hale. 

John  Marshall,  Judge  Probate  Court,  Jefferson  County. 

f.  Decree  Confipming  Report  of  Sale.' 
Form  No.  14891.^ 

(^Title  of  court  and  cause  as  in  Form  No.  IJ/.SSl.') 

And  now  this  day  comes  Nathan  Hale,  the  commissioner  appointed 
by  the  judge  of  this  court,  by  decree  entered  in  the  above  cause,  on 
the  tenth  day  of  June,  i899,  to  sell  certain  lands  in  said  decree  set 
forth  and  described,  and  files  his  report  in  writing  under  his  oath, 
showing  his  action  and  proceedings  in  the  premises,  and  the  same 
having  been  examined  by  the  court,  and  the  court  having  found  that 
the  aforesaid  commissioner  had  in  every  respect  proceeded  according 
to  law  and  the  decree  aforesaid,  and  no  objection  or  exception  hav- 
ing been  made  by  any  of  the  parties  hereto,  it  is  ordered  that  the 
said  report  of  said  commissioner  and  the  proceedings  be  and  the 
same  are  approved,  ratified  and  confirmed.  And  it  is  further  ordered 
that  the  said  report,  together  with  the  commission  issued  to  the  said 
commissioner,  be  entered  and  recorded  as  a  part  of  this  decree,  said 
commission  and  report  being  as  follows,  to  wit:  {Here  set  out  the  com- 

1.  Coafirmation  of  sale  by  the  court  is  tion,  rent,  etc.,  may  be  decreed.    Oliver 

necessary  to  perfect  the    proceedings,  v.  Jernigan,  46  Ala.  41. 

Kellam  v,  Richards,  56  Ala.  238.  Money  Judgment. — The  probate  court, 

Beqtuflites  of  Decree — Generally. —  For  although   having  jurisdiction   in    par- 

the  formal  parts  of  a  decree  in  a  par-  tition    proceedings,    cannot   render    a 

ticular  jurisdiction  see  the  title  Judg-  money  judgment  for  equality  of  parti- 

MENTS  AND  Decrf.es,  vol.  lo,  p.  645.  tion.     Dismukcs  v.  Halpern,   47  Ark. 

Account  for    Rents    and     Profits.  —  317. 

Where  one  tenant  has  been  in  the  ex-  2.  Alabama,  — Civ.    Code   (1896),    §§ 

elusive    possession   and   enjoyment  of  3182,  177. 

the   property,  an   account  for  occupa-  See  also  list  of  statutes  cited  supra, 
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mission  and  report  of  the  commissioner').  And  it  is  further  ordered  that 
the  said  commissioner  do  make  proper  conveyance  and  title  to  the 
said  Francis  Fern,  the  purchaser  of  said  lands  in  said  report  named, 
conveying  to  him  all  the  right,  title  and  interest  of  the  aforesaid 
owners  in  and  to  said  lands. 

And  the  aforesaid  commissioner,  as  by  said  commission  directed, 
having  brought  the  proceeds  of  said  sale  into  court,  which  said  pro- 
ceeds, after  deducting  the  costs  and  expenses  of  said  sale,  including 
the  commissions  of  said  commissioner,  to  wit,  the  sum  of  ttvo  hundred 
dollars,  amount  to  the  sum  oi  four  thousand  five  hundred  6.o\\sir?,,'vih.\c\\ 
said  sum  of  four  thozisand five  hundred  dollars,  less  the  costs  of  this 
proceeding,  including  the  judge's  fees,  which  amount  to  the  sum  of 
vne  hundred  and  fifty  dollars,  will  leave  the  sum  of  four  thousand  three 
hundred  and  fifty  doWdLV?,  to  be  distributed  among  the  owners  and  par- 
ties in  interest,  according  to  their  several  rights.  Now,  on  motion 
of  said  petitioner,  it  is  ordered  that  said  sum  oi  four  thousand  three 
hundred  and  fifty  dollars  be  distributed  among  the  aforesaid  owners 
and  parties  in  interest. 

It  appearing  XhdX  John  Doe  is  entitled  to  one  fourth  of  said  amount, 
to  wit,  the  sum  of  one  thousand  eighty-seven  and  fifty  one-hundredths 
dollars  (^continue  in  this  manner,  setting  out  the  amount  each  party  is  enti- 
tled to),  it  is  therefore  ordered  that  the  aforesaid  sums  to  which  the 
said  John  Doe,  Williafn  West  and  Samuel  Short  are  entitled,  respec- 
tively, each  being  of  age,  be  paid  to  them  respectively;  that  the  sum 
to  which  Jane  Doe  is  entitled,  she  being  a  minor,  be  paid  to  Charles 
Chase,  her  guardian  (continue  in  this  manner,  naming  each  party  and  the 
person  to  whom  the  share  of  each  is  to  be  paid). 

It  is  further  ordered  that  the  application  in  this  proceeding  and  all 
other  matters  pertaining  thereto  be  recorded. 

IV.  OF  DECEDENTS'  ESTATES.^ 

note  2,   p.   567;  and,  generally,  supra,  Maryland.  —  Pub.  Gen.  Laws  (1888), 

note  I,  p.  579.  art.  46,  §  32  et  seq. 

1.  Statutory  provisions  relating  to  par-  Massachusetts.  — Pub.  Stat.  (1882),  c. 

tition  of  decedents'  estates  exist  in  the  178,  §  48  et  seq. 

following  states,  to  wit:  Michigan. — Comp.   Laws   (1897),  §§ 

Arizona.  —  Rev.    Stat.   (1887),  §   1253  667,  9442  et  seq. 

et  seq.  Minnesota.  —  Stat,     (1894),     §     4653 

California. — Code  Civ.  Proc.  (1897),  et  seq. 

%.  1675  et  seq.  Missouri.  —  Rev.  Stat.  (1899),  g§  242- 

Connecticut.  —■  Gen.    Stat.    (1888),    §§  244. 

626,  627.  Montana.  —  Code  Civ.  Proc.  (1895),  § 

Delaware.  —  Rev.  Stat.  (1893),  p.  642,  2860  et  seq. 

c.  85,  §  3  f/  seq.  Nebraska.  —  Comp.    Stat.    (1899),    § 

District  of  Columbia. — Comp.    Stat.  I'io'Z  et  seq. 

(1S94),  c.  51,  §  4  etseq.  Nevada.  —  Comp.  Laws  (1900),  §  3004 

Idaho.  —  Rev.    Stat.    (1887),    §    5631  et  seq. 

et  seq.  North  Dakota.  —  Rev.  Codes  (1895), 

Indiana. —  Homer's   Stat.    (1896),   §  §6517^/^^^. 

2348.  Pennsylvania.  —  Bright.     Pur.     Dig. 

Louisiana.— Rev.  Laws  (1897),  §  2662.  (1894),  p.  603,  §  170  et  seq. 

Maine.  — K^w.  Stat.  (1883),  c.  65,  §  8  Rhode  Island.  — G fin.   Laws  (1896),  c. 

etseq.  209,  §  7;  c.  216,  §  11  et  seq. 
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1.  Partition  in  Kind. 

a.  Petition.' 

(1)  In  General. 

Form  No.  14892.* 
To  the   Honorable  the  Judges  of   the   Orphans   Court  of  Franklin 
County: 

The  petition  oi  John  Doe,  of  said  county,  respectfully  represents:* 

That  on  or  about  the  tenth  day  oi  June,  \W9,  William  Doe,  late  of 
the  township  of  Chambersburg,  in  said  county  of  Franklin,  died  intes- 
tate, leaving  a  widow,  Julia  Doe,  and  three  children,  to  wit,  Richard 
Doe,  a  minor  over  the  age  oi  fourteen  yedivs,  Jane  Doe  and  your  peti- 
tioner; that  all  of  said  parties  reside  in  said  county  oi  Franklin  and 
are  the  only  persons  interested  in  the  estate  of  said  decedent. 

That  said  decedent  died  seised  in  fee  of  a  messuage,  tenement  and 
tract  of  land,  situated  in  the  township  of  Chambersburg,  in  said  county 
oi  Franklin,  and  described  as  follows,  to  wit:  (^describing  it);  that  by 
virtue  of  the  laws  of  the  commonwealth  oi  Fennsylvania  said  land  has 
descended  to  and  vested  in  the  above  named  parties  as  heirs  at  law 
of  the  said  William  Doe;  that  partition  thereof  yet  remains  to  be 
made  to  and  among  said  heirs  at  law. 

Your  petitioner  therefore  prays  the  court  to  award  an  inquest  to 
make  partition  of  the  aforesaid  premises  to  and  among  the  aforesaid 
parties  according  to  their  respective  rights  therein,  and  in  such  man- 
ner as  by  the  laws  of  the  commonwealth  of  Pennsylvania  is  directed 
if  partition  thereof  can  be  made  without  prejudice  to  or  spoiling  the 
whole,  but  if  partition  thereof  cannot  be  made,  then  to  value  and 
appraise  said  premises  and  make  return  according  to  law. 

(^Signature  and  verification  as  in  Form  No.  11828.) 

(2)  By  Collateral  Heir. 

Form  No.  14893.^ 
(^Commencing  as  in  Form  No.  lJi892,  and  continuing  down  to  *.) 

South  Dakota.  —  Dak.  Comp.   Laws  2.  Pennsylvania. —  An  orphans  court 

(1887),  ^  5929  et  seq.  of  a  county  where  the  real  estate  of  a 

Texas.  —  Rev.  Stat.  (1895),  art.  2154  decedent  is  situated  shall  have  power, 

et  seq.  on  the  application    of  any    lineal  de- 

Utah. — Rev.  Stat.  (1898),  §  3957  et  seq.  scendant  of  the  decedent  having  an  in- 

Vermont.  —  Stat.  (1894),  j;  2566  et  seq.  terest  in  said  real  estate,  if  of  full  age, 

Washington.  —  Ballinger's     Anno,  or,  if  under  age,  on  the  application  of 

Codes  &  Stat.  (1897),  §  6352  et  seq.  his  guardian,  to  appoint  seven  or  more 

Wisconsin.  —  Stat.  (1898),  §  3942  ^/j^^.  disinterested  persons  chosen  on  behalf 

1.  Beqoisites  of  Petition,  Generally. —  and  with  consent  of  the  parties,  or  when 

For  the  formal   parts  of  a  petition  in  the  parties  cannot  so  agree,    to  award 

a  particular   jurisdiction    see   the   title  an  inquest  to  make  partition  of  the  real 

Petitions.  estate  of  such  decedent.     Bright.  Pur. 

Names  of  all  parties  in  interest  mast  be  Dig.  (1894),  p.  603,  §  170. 

stated    in    the    petition.       Danhouse's  See  also  list  of  statutes  cited  supra. 

Estate.  130  Pa.  St.  256.  note  i,    p.  580;   and,    generally,  supra. 

That  there  are  no  parties  interested  save  note  i.  this  page. 

those  named  must  be  stated  in  the  peti-  3.  Pennsylvania.  —  When    the    dece- 

tion.   Danhouse's  Estate,  130  Pa.  St.  256.  dent  leaves  no  lineal  descendants,  the 
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That  on  or  about  the  tenth  day  oi  June^  iS99,  William  Doe,  late  of 
the  township  of  Chambersburg  in  said  county  of  Franklin,  died  intes- 
tate, leaving  to  survive  him  a  sister,  to  wit,  Julia  Doe,  and  two 
brothers,  to  wit,  Richard  Doe  and  your  petitioner. 

That  the  said  decedent  left  no  children  or  lineal  descendants. 

That  said  decedent  died  seised  in  fee  of  a  messuage,  tenement  and 
tract  of  land  situate  in  the  township  of  Chambersburg  in  said  county  of 
Franklin,  and  described  as  follows,  to  wit:  {describing  it^.  That  by 
virtue  of  the  laws  of  the  commonwealth  of  Pennsylvania  said  land  has 
descended  to  and  vested  in  the  above  named  parties  in  equal  shares; 
that  partition  thereof  yet  remains  to  be  made  to  and  among  said 
parties. 

Your  petitioner  therefore  prays  the  court  to  award  an  inquest  to 
make  partition  of  the  aforesaid  premises  to  and  among  the  aforesaid 
parties  according  to  their  respective  rights. 

{^Signature  of  petitioner  and  verification  as  in  Form  No.  1182Z.) 

(3)  For  Appointment  of  Commissioners. 

{a)   In  General. 

Form  No.  14894.' 

To  the  Honorable  the  Orphans  Court  of  the  State  of  Delaware,  in 
and  for  Kent  County. 

The  petition  of  John  Doe,  of  East  Dover  hundred,  Kent  county, 
respectfully  represents. 

That  he  is  the  son  of  William  Doe,  late  of  said  East  Dover  hundred, 
Kent  county,  deceased. 

That  on  or  about  the  tenth  day  of  Septettiber,  jS97,  the  said  William 
Doe  died  intestate,^  leaving  surviving  him  a  widow,  Julia  Doe,  and 
three  children,  to  \^\t,  Jane  Doe,  Richard  Doe  and  your  petitioner,  all 
of  whom  are  residents  of  said  county  of  Kent,  and  are  the  only 
persons  interested  in  the  estate  of  the  aforesaid  William  Doe. 

That  said  William  Doe  died  seised  in  fee  simple  of  the  following 
lands  and  premises,  situated  in  East  Dover  hundred,  in  Kent  county, 
in  the  state  oi  Delaware,  to  wit:  (^Here  describe  the  lands).'^ 

orphans  court  has  jurisdiction  to  grant  intestate  at  the  time  of  his    death,  or 

partition  on  the  application  of  the  per-  shall   have  come  to  the  possession    of 

sons  in  whom  the  estate  shall  vest  in  those  claiming  under  him  at  the  time  a 

possession.     Bright.   Pur.  Dig.  (1894), '  partition  is  prayed.     Rev.  Stat.  (1893), 

p.  607,  §  192.  p.  642,  c.  85,  §3. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  I,  p.  580;  and,  generally,  supra,  note  i,  p.    580;   and   generally,  supra, 

note  I,  p.  581.  note  i,  p.  581. 

1.  Delaware.  —  Intestate  real  estate  2.  Death    of    intestate    must    be    set 

shall  be  subject  to  partition  so  that  each  forth  in    the    petition.     Del.  Rev.  Stat, 

parcener  may  hold  his  just  proportion  (1893),  p.  643,  c.  85.  ^  8. 

of  such    estate    according    to   the    true  See  also  list  of  statutes  cited  supra, 

value  thereof  in  severalty,  unless  such  note  r,  p.  580. 

partition   would  be  detrimental  to  the  3.  Description  of  real  estate  must  be  set 

interests  of  the  parties;  but  in  no  case  forth    in  the   petition.     Del.  Rev.  Stat, 

shall  partition  or  sale  be  made  under  (1893),  p.  643,  c.  85,  §  8. 

this  chapter  except  of  such  real  estate  See  also  list  of  statutes  cited  supra, 

as  was  in  the  actual  possession  of  the  note  i,  p.  580. 
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That  said  lands  and  premises  have  descended  to  and  vested  ia 
equal  parts  in  the  above  named  Richard  Doe,  Jane  Doe  and  your 
petitioner,^  subject  to  the  rights  of  the  above  n3.mtd  Julia  Doe  as 
tenant  in  dower,  according  to  the  act  of  the  general  assembly  in  such 
case  made  and  provided. 

That  no  partition  of  said  lands  and  premises  has  been  made. 

Your  petitioner  therefore  prays  this  honorable  court  to  grant  an 
order  appointing ^e'^  judicious  and  substantial  freeholders  to  go  upon 
said  lands  and  premises  and  to  assign  to  the  s,a.i(l  Julia  Doe,  as  widow 
aforesaid,  her  dower,  and  make  partition  of  the  residue  among  the 
parties  entitled,  agreeably  to  the  provisions  of  an  act  of  the  general 
assembly  of  the  state  of  Delaware  in  such  case  made  and  provided, 
and  vour  petitioner  will  ever  pray,  etc. 

John  Doe. 

Form  No.  14895.* 

cTvl?^  ^MZicalm.  \  ^^-    ^'-'^''^'  ^^"^^  ^^^  ^^^^  ^«^"^y- 

To  Honorable  John  Marshall,  Judge  of  Probate  for  said  County: 

In  the  matter  of  the  estate  of  William  Doe,  deceased. 

Your  petitioner  would  respectfully  represent  to  the  court  that  he 
is  interested  in  said  estate  as  heir  at  law  of  said  deceased.  That  the 
dower  of  the  widow  of  said  deceased  has  been  assigned  and  set  off 
to  her.  That  the  following  persons,  whose  names,  ages  and  residence 
are  as  follows:  {Jlere  set  out  names,  ages  and  residence  of  all  persons 
interested ),  are,  as  heirs  at  law  of  said  deceased  (or  as  grantees  of  said 
William  Doe  or  as  owners  of  an  undivided  interest  therein^,  interested 
in  the  following  described  real  estate,  of  which  the  said  deceased  died 
seised,  viz:  (^describing  if),  and  that  the  said  (naming  parties  as  before) 
are,  as  heirs  at  law  aforesaid,  interested  in  the  following  described 
personal  property  belonging  to  said  estate,  viz:  (describing  it). 

And  your  petitioner  further  represents  that  the  above  described 
real  and  personal  estate  was,  on  the  tenth  day  oi  June,  iS99,  upon 
the  final  settlement  of  said  estate,  duly  assigned  by  decree  of  this 
court  to  the  above  named  heirs  at  law  in  the  following  proportions: 
to  each  of  said  heirs  at  law  interested  in  said  real  estate,  one  tenth 
part  thereof,  and  to  each  of  said  heirs  at  law  interested  in  said  per- 
sonal estate,  one  tenth  part  thereof,  as  by  said  decree  of  assignment, 
reference  being  had  thereto,  will  more  fully  appear. 

And   your  petitioner  further  shows    that  the  following  advance- 

1.  Fenona  to  whom  shares  should  be  heirs,  devisees  or  legatees  shall  be  in 
assigned  must  be  stated  in  the  petition,  common  and  undivided,  and  the 
Del.  Rev.  Stat.  (1893),  p.  643,  c.  S5,  respective  shares  shall  not  be  separated 
§  8.  and    distinguished,    and   the    widow's 

See  also  list  of  statutes  cited  supra,  dower  shall  have  been  assigned  and  set 

note  I,  p.  580.  off  to  her,  if  she  be  entitled  to  a  dower, 

Homber  of  shares   into   which   estate  partition  and  distribution  may  be  made 

shall  be  divided  must  be  stated.     Del.  by  three  discreet  and  disinterested  per- 

Rev  Stat.  (1893),  p.  643,  c.  85,  §  8.  sons,  to  be    appointed    commissioners 

See  also  list  of  statutes  cited  supra,  for  that  purpose  by  the  probate  court, 

note  I,  p.  580.  Comp.  Laws  (1897),  §9446. 

2.  Michigan.  —  When  the  estate,  real  See  also  list  of  statutes  cited  supra^ 
•or   personal,  assigned   to  two  or  more  note  i,  p.  580. 
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merits  have  been  made  to  the  following  named  heirs  at  law  of  said 
deceased,  as  determined  by  the  court  in  said  decree  of  assignment, 
viz:  i^Here  specify  persons  to  whom  advancements  have  been  /nade'). 

And  your  petitioner  further  represents  IWaX  Jane  Doe  din^  Julia 
Doe,  heirs  of  said  deceased,  are  minors,  and  that  Nathan  Hale  has 
been  appointed  guardian  of  sdi\(\  Jane  Doe  3,\\A  Julia  Doe,  heirs  of 
said  deceased,  and  that  William  West  has  been  appointed  agent  for 
Richard  Doe,  heir  of  said  deceased,  who  resides  out  of  this  state,  to 
act  for  him  in  the  matter  of  this  partition. 

And  your  petitioner  further  shows  that  the  said  real  and  personal 
estate  is  now  held  in  common  and  undivided  by  the  said  {riaming par- 
ties'), their  respective  shares  therein  being  in  no  manner  separated  or 
distinguished.  And  this  petitioner  further  shows  that  it  would  be 
for  the  benefit  of  the  said  heirs  at  law  that  their  several  shares 
in  the  said  real  and  personal  estate  should  be  partitioned,  distributed 
and  assigned  to  them  respectively.  Your  petitioner  therefore  prays 
that  all  persons  interested  in  said  estate  may  be  notified  of  the 
pendency  and  hearing  of  this  petition,  as  required  by  law,  and  as 
this  court  may  direct.  And  that  partition  and  distribution  of  said 
real  and  personal  estate  may  be  made  among  said  heirs  at  law 
according  to  the  statute  in  such  case  made  and  provided,  and  that 
such  other  or  further  order  and  proceedings  may  be  had  in  the 
premises  as  may  be  required  by  law,  and  as  to  this  court  shall  seem 
proper. 

Dated  the  tenth  day  of  September,  i899. 

John  Doe. 

{Verification^ 

{b)    Where  Commissioners  are  Chosen  by  Parties. 
Form  No.  14896.- 

To  the  Honorable  the  Judges  of  the  Orphans  Court  of  Franklin 
County: 

The  petition  oi  Julia  Doe,  widow  of  William  Doe,  late  of  the  town- 
ship of  Chambersburg,  in  said  county  of  Franklin,  deceased,  John  Doe, 
a  son  of  said  decedent,  of  full  age,  and  Julia  Doe,  a  minor  child  of 
said  decedent,  by  her  guardian,  Nathan  Hale,  all  late  of  said  township 
of  Chambersburg,  in  said  county,  respectfully  represents. 

That  on  or  about  the  tenth  day  oi  June,  1899,  the  aforesaid  William 
Doe  died  intestate  and  seised  in  fee  simple  of  a  certain  messuage, 
tenement  and  tract  of  land  situate  in  the  township  of  Chambersburg,  in 
said  county  of  Franklin,  and  described  as  follows,  to  wit:  {describing  it). 

That  the  said  William  Doe  left  to  survive  him  your  petitioners 
above  named,  who  are  all  the  persons  interested  in  the  estate  of  said 
decedent. 

1.  Verification.  —  For  form  of  verifica-  agreement  ana  nomination  of  the  pa r- 
tion  in  a  particular  jurisdiction  con-  ties,  three  or  more  commissioners  to 
suit  the  title  Verifications.  divide  or  value  the  same,  with  the  same 

2.  Pennsylvania.  —  In  any  proceeding  effect  as  a  sheriff's  inquisition  and  for 
in  any  court  for  the  partition  of  real  the  same  purpose.  Bright.  Pur.  Dig^ 
estate,  the  court  may  appoint,  on   the  (1894),  p.  604,  §  178. 
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That  no  partition  of  the  said  real  estate  has  been  made. 

That  your  petitioners  have  agreed  upon  Samuel  Short,  William  West 
and  Wallace  White  as  commissioners  to  divide  and  value  the  real 
estate  aforesaid,  to  the  same  effect  as  a  sheriff's  inquisition  fcr  the 
same  purpose. 

Your  petitioners  therefore  pray  the  court  to  appoint  the  aforesaid 
Samuel  Short,  William  West  and  Wallace  White  accordingly,  as  by  act 
of  assembly  in  such  case  made  and  provided. 

{^Signature  of  petitioners  and  verification  as  in  Form  No.  11828.) 

(4)  Where  Lands  Lie  in  Different  Counties. 

Form  No.  14897.' 
To  the   Honorable   the  Judges  of  the   Orphans  Court  of  Franklinr 
County: 

The  petition  oi  John  Doe,  Richard  Doe  zw^  Julia  Doe,  being  all  the 
heirs  of  William  Doe,  late  of  the  township  of  Chambersburg,  in  said 
county  of  Franklin,  deceased,  respectfully  represents, 

That  on  or  about  the  tenth  day  oi  June,  i899,  said  William  Doe 
died  intestate,  seised  in  fee  of  the  following  real  estate,  to  wit: 

Parcel  1.  A  certain  messuage  and  tract  of  land  situated  in  the 
township  of  Chambersburg,  in  said  county  of  Franklin,  and  described 
as  follows,  to  wit:  {describing  it). 

Parcel  3.  A  certain  messuage  and  tract  of  land  situated  in  the 
township  of  Fairfield,  in  the  county  of  Adams,  in  the  commonwealth 
of  Pennsylvania,  described  as  follows,  to  wit:  (^describing  it). 

That  said  decedent  left  surviving  him  your  petitioners,  who  are 
his  only  heirs  at  law,  and  to  whom,  by  virtue  of  the  laws  of  the  com- 
monwealth of  Pennsylvania,  said  lands  have  descended  to  and  vested  in. 

Your  petitioners  therefore  pray  the  court  to  appoint  Nathan  Hale, 
Samuel  Short  and  William  West,  who  have  been  agreed  upon  and 
nominated  by  your  petitioners  as  commissioners  to  value  and  parti- 
tion make  of  said  real  estate,  with  the  same  effect  as  a  sheriff's 
inquisition  and  for  the  same  purpose. 

{Signature  0/ petitioners  and  verification  as  in  Form  No.  11828.) 

(5)  Where  Lands  were  Derived  from  Different  Ancestors. 

Form  No.  14898.^ 

To  the   Honorable  the  Judges  of  the  Orphans  Court  of  Franklin 
County: 

See  also  list  of  statutes  cited  supra,  ceed  by  the  appointment  of  seven  or 

note  I,  p.  580;   and,  generally,  supra,  more  men  agreed  on  by  the  parties,  or 

note  I,  p.  581.  to  issue  their  writ  to  the  sheriff  of  the 

\.  Pennsylvania.  —  When  the  lands  in  county   within    the  jurisdiction   of  the 

respect  to  which  application  for  parti-  court,  specifying  the  lands  of  which  a 

tion  shall  be  made  lie  in  one  or  more  partition   or  valuation  is  to  be  made, 

adjoining  tracts  in  different  counties,  it  Bright.  Pur.  Dig.  (1894),  p.  603,  §  172; 

shall  be  lawful  for  the  orphans  court  p.  ^4,  §  178;  p.  605,  §  180. 

of  the  county,  where  the  decedent  had  See  also  list  of  statutes  cited  supra, 

his  domicile  or   in  which  the  greater  note  x,  p.     580;  and,  generally,  supra, 

part  of  the  land  lies,  on  the  application  note  i,  p.  581. 

of  any  person  interested,  cither  to  pro-  2.  Pennsylvania.  —  Undivided    inter- 
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The  petition  oi  John  Doe^  Julia  Doe  and  Ja/ie  Doe,  all  the  heirs  at 
law  of  William  Doe  and  Helen  Doe,  his  wife,  both  late  of  the  township 
•of  Chamber sburg,  in  said  county  of  Franklin,  deceased,  respectfully 
represents, 

That  the  said  William  Doe  and  Helen  Doe  his  wife,  during  their 
life-time,  were  jointly  seised  in  fee  as  tenants  in  common  of  and  in  a 
-certain  messuage,  tenement  and  tract  of  land  situate  in  the  township 
of  Chambersburg,  in  said  county  of  Franklin,  and  described  as  follows, 
to  wit:  {describing  if). 

That  the  said  William  Doe,  being  seised  as  aforesaid  of  an  undivided 
half  in  said  premises,  died  on  or  about  the  tenth  day  oi  June,  \W1, 
leaving  a  last  will  and  testament,  dated  t\\^  first  day  oi  January,  i85^; 
that  since  his  decease,  to  wit,  on  the  twentieth  ddij  oi  June,  i897,  said 
last  will  and  testament  has  been  duly  proved  before  the  register  of 
wills  of  said  county  of  Franklin,  and  now  remains  of  record  in  the 
office  of  said  register. 

That  said  decedent  by  said  last  will  and  testament  devised  all  of 
his  real  estate,  to  wit,  his  undivided  half  interest  in  the  aforesaid 
premises,  to  the  said  Helen  Doe,  his  wife,  during  her  natural  life, 
and  at  and  upon  her  decease  unto  his  three  children  in  equal  shares 
in  fee. 

That  the  said  Helen  Doe  survived  her  husband  and  died  on  the  tenth 
day  oi  June,  iS99,  intestate,  and  seised  in  fee  of  the  other  undivided 
half  oi  the  aforesaid  premises. 

That  the  said  William  Doe  and  Helen  Doe  left  surviving  them  their 
children,  to  wit,  your  petitioners,  John  Doe,  Julia  Doe  and  Jane  Doe, 
all  of  whom  reside  in  said  township  of  Chambersburg,  and  who,  as 
devisees  under  the  said  will  of  the  %d\A  John  Doe  and  as  heirs  at  law 
of  the  said  Helen  Doe,  are  entitled  in  equal  shares  to  the  real  estate 
aforesaid. 

That  no  partition  of  the  aforesaid  premises  has  been  made. 

Therefore  your  petitioners  pray  the  court  to  appoint  Nathan  Hale, 
Samuel  Short  and  William  West,  who  have  been  agreed  upon  and 
nominated  by  your  petitioners  as  commissioners,  to  make  partition  of 
the  said  real  estate  among  the  parties  according  to  their  respective 
rights. 

(^Signature  of  petitioners  and  verification  as  in  Form  No.  11828.) 

(6)  Where  Lands  were  Devised. 
Form  No.  14899 .' 

(^Commencing  as  in  Form  No.  lJf892,  a?id  continuing  down  to  *.) 
That  on  or  about  the  tenth  day  oi  June,  iS99,  William  Doe,  late  of 
the  township  of  Chambersburg,  in  said  county  of  Franklin,  died,  leav- 

est  in  any  premises  derived  from  differ-  1.  Pennsylva7iia.  —  The    jurisdiction 

ent  ancestors  by  descent  or  devise  may  of  the  orphans  court  shall  extend  to  all 

be  parted  in   one  proceeding  in  the  or-  cases  of  testacy  without   respect  to  the 

phans  court.     Bright.  Pur.  Dig.  (1894),  minority  of  the  party,  their  relationship 

p.  605,  t5  183.  to  the  testator  or  the  fact  of  a  widow's 

See  also  list  of  statutes  cited  supra,  election  not  to  take  under  the  will,  and 

note  I,   p.   580;   and,  generally,  supra,  the  proceedings  in  such  cases  shall  be 

note  I,  p.  581.  in  the  same  manner,  with  like  force  and 
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ing  a  last  will  and  testament,  dated  the  first  day  of  January^  a.  d. 
i89P,  which  said  last  will  and  testament  since  his  decease,  to  wit,  on 
the  twentieth  day  oi  June,  i899,  was  duly  proved  before  the  register 
of  wills  of  the  county  oi  Franklin  and  now  remains  of  record  in  the 
office  of  said  register. 

That  by  his  said  last  will  and  testament  said  testator  devised  his 
real  estate  as  follows:  {Here  set  out  a  copy  of  that  part  of  the  will 
devising  the  premises'). 

That  said  real  estate,  devised  as  aforesaid,  is  described  as  follows,  * 
to  wit:   {describing  it). 

That  by  virtue  of  the  said  devise  the  9,3X6.  Hichard Doe,  Julia  Doe 
and  your  petitioner  are  each  entitled  to  one  undivided  third  part  of 
the  aforesaid  premises  as  tenents  in  common;  that  none  of  them 
have  parted  with  their  respective  shares,  and  that  they  are  the  only 
parties  interested  in  said  premises. 

That  no  partition  of  said  premises  has  been  made,  nor  can  a  jury 
for  that  purpose  be  agreed  upon  by  the  parties  in  interest. 

Your  petitioner  therefore  prays  the  court  to  award  an  inquest  to 
make  partition  of  said  real  estate  to  and  among  the  aforesaid  parties, 
according  to  their  respective  rights. 

{Signature  and  verification  as  in  Form  No.  11828.) 

(7)  Where  Lands  were  Held  by  Decedent  as  Tenant  in 

Common. 

Form  No.  14900.' 

{Commencing  as  in  Form  No.  1^92,  and  continuing  down  to*.) 

That  on  or  about  the  tenth  day  oi  Jufte,  i899,  William  Doe,  late  of 
the  township  of  Chambersburg,  in  said  county  of  Franklin,  died  intes- 
tate, leaving  to  survive  him  a  widow,  Julia  IDoe,  3X^6  three  children,  to 
wit,  Richard  Doe,  a  minor  over  the  age  oi  fourteen  years,  Jane  Doe 
and  your  petitioner;  that  all  of  said  parties  reside  in  said  county  of 
Franklin  and  are  the  only  persons  interested  in  the  estate  of  said 
decedent. 

That  said  decedent  died  seised  in  fee  as  tenant  in  common  with 
Richard  Roe  of  and  in  a  certain  tract  of  land  situated  in  the  township 
of  Chambersburg,  in  the  said  county  of  Franklin,  described  as  follows, 
to  wit:  {describing  it). 

That  no  partition  of  said  real  estate  has  been  made. 

Your  petitioner  therefore  prays  the  court  to  award  an  inquest  to 
make  partition  of  the  same  to  and  among  the  heirs  aforesaid,  accord- 
ing to  their  respective  rights  therein. 

{Signature  of  petitioner  and  verification  as  in  Form  No.  11828.) 

effect,  as  provided  by  law  in  partition  the  several  orphans  courts  shall  extend 

of  real  estate  of  persons  dying  intestate,  to  any  undivided  interest  in  fee  simple 

Bright.  Pur.  Dig.  (1894),  p,  604,  §§  174,  in  any  lands  or  tenements  of  which  any 

177.  person  has  died  seised  or  possessed  as 

See  also  list  of  statutes  cited  supra,  tenant  in  common  or  joint  tenant  with 

note  I,    p.  580;    and,    generally,  jw/rrt,  any  other  person  or  persons,  as  fully  as 

note  I.  p.  581.  if  said  decedent  was   solely  possessed 

1.  Pennsylvania. —  The  jurisdiction  of  or   seised    thereof   at    the    time  of   his 
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(8)  Where  Residence  of  Some  Heirs  is  Unknown. 

Form  No.  i  490  i .' 

{Commencing  as  in  Form  No.  lJf892,  ami  continuing  down  to  *.) 

That  on  or  about  the  tenth  day  of  June,  iS99,  William  Doe,  late  of 
the  township  of  Chamber sbiirg,  in  the  county  of  Franklin,  died  intestate, 
leaving  to  survive  him  a  widow,  Julia  Doe,  and  three  children,  to  wit, 
Richard  Doe,  Jane  Doe  and  your  petitioner,  and  as  your  petitioner 
•is  informed  and  believes,  two  grandchildren,  He/iry  Doe  and  George 
Doe,  both  minors,  children  oi  Nathan  Doe,  deceased,  a  son  of  the 
aforesaid  William  Doe. 

That  in  the  year  \%89  the  sa\d  Nathan  Doe  removed  to  the  state  of 
California,  and  in  the  life-time  of  the  said  William  Doe,  to  wit,  in  the 
year  id,92,  died  there,  leaving  to  survive  him,  as  your  petitioner  is 
informed  and  believes,  the  aforesaid  named  minor  children,  Henry 
Doe  and  George  Doe,  whose  residences  are  to  your  petitioner  unknown; 
that  the  aforesaid  are  all  the  persons  interested  in  the  estate  of  said 
decedent. 

That  said  decedent  died  seised  in  fee  of  a  messuage,  tenement  and 
tract  of  land  situate  in  the  township  of  Chambersburg,  in  said  county 
oi  Franklin,  described  as  follows,  to  wit:  (^describing  ii);  that  no  par- 
tition of  the  aforesaid  land  has  been  made,  nor  can  a  jury  for  that 
purpose  be  agreed  upon  by  the  parties  in  interest. 

Your  petitioner  therefore  prays  the  court  to  award  an  inquest  to 
make  partition  of  said  real  estate  to  and  among  the  aforesaid  parties- 
according  to  their  respective  rights. 

(^Signature  of  petitioner  and  verification  as  in  Form  No.  11828.') 

b.  Proceedings  Upon  Petition. 
(1)  Decree  for  Citation, 

Form  No.  14902.* 

(^Title  of  court  and  cause  as  in  Fortn  No.  14906.) 

And  now  this  tenth  day  of  December,  iS99,  the  foregoing  petition 
coming  on  for  consideration,  on  motion  o{  Jeremiah  Mason,  Esquire, 
attorney  for  the  petitioner,  it  is  ordered  that  the  prayer  of  said  peti- 
tion  be  granted,   and   citation   is   hereby   awarded,    directed    to  all 

death.     Bright.  Pur.  Dig.  (1894),  p.  604,  newspapers,  describing  the   parties  as 

^  176.  far  as  practicable,  as  shall  appear  to  the 

See  also  list  of  statutes  cited  supra,  court  to  be  reasonable  and  proper,  and 

note  I,  p.   580;    and   generally,    supra,  the  proceedings  shall  be  as  effectual  to 

note  I.  p.  581.  all  intents   and  purposes   as  if  all  the 

1.  Pemisylvania.   —   In    proceedings  parties  had  been  named  in  the  proceed- 

for  partition  and  valuation  of  an  intes-  ings.     Bright.  Pur.  Dig.  (1894).  p.  606, 

tate's  real  estate,  the  parties  in  interest  §  185. 

shall  be  named  in  the  partition,  decree         See  also  list  of  statutes  cited  supra, 

and  notice  when  known,  but  if  it  shall  note    i,   p.    580;    and  generally,  supra, 

appear  on  oath  or  affirmation  that  the  note  r,  p.  581. 

names  or  residences  of  any  of  the  par-         2.  Pennsylvania.  — Bright.  Pur.  Dig. 

ties  are  unknown  to  the  applicant,  the  (1894),  p.  603,  §  170. 
orphans   court   shall     have    power    to         See  also  list  of  statutes  cited  supra^ 

direct  such  notice  to  be  given   to  such  note  i,  p.  580. 
parties    by   publication    in    the    public 
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parties  in  interest  herein  to  show  cause  why  an  inquest  to  make  par- 
tition as  prayed  for  in  said  petition  should  not  be  granted.  Return- 
able sec.  leg. 

-    By  the  Court. 
(2)  Citation. 

Form  No.  14903.' 

The  State  of  Texas. 
To  the  Sheriff  or  any  Constable  of  Freestone  County,  Greeting: 

Whereas,  on  the  tenth  day  oi  June,  a.  d.  i8P9,  Nathan  Hale,  admin- 
istrator of  the  estate  of  William  Doe^  deceased,  filed  in  the  County 
Court  oi  Freestone  county  his  application  for  the  partition  and  distri- 
bution of  said  estate,  and  alleging  \.\i2iX.  John  Doe,  Jane  Doe  and  Julia 
Doe  are  each  entitled  to  a  share  of  said  estate: 

Therefore  you  are  hereby  commanded  to  summon  and  require  the 
saidy<?//«  Doe,  Jane  Doe  and  Julia  Doe  and  all  persons  interested  ^  in 
said  estate,  to  be  and  appear  before  said  County  Court  at  the  next  term 
thereof,  to  be  held  at  the  court-house  of  said  Freestone  county,  in  Fair- 
field, on  the  first  Monday  in  September,  a.  d.  \2>99,  the  same  being 
the  second  day  of  September,  a.  d.  \Z99,  then  and  there  to  show  cause 
why  such  partition  and  distribution  should  not  be  made. 

Herein  fail  not,  but  have  you  then  and  there  before  said  court  on 
the  said  7?r.f/ day  of  the  next  X.o.xvci'^  hereof,  this  writ,  with  your  return 
thereon,  showing  how  you  have  executed  the  same. 

Witness,  Calvin  Clark,  Clerk  of  the  County  Court  of  Freestone  County. 

Given  under  my  hand  and  the  seal  of  said  court,  at  my  office  in 
Fairfield,  this  the  twentieth  day  oi  June,  A.  d.  \%99. 

(seal)  Calvin  Clark,  Clerk 

County  Court   Freestone  County. 

(3)  Order.5 

1.  Texas.  —  On  the  filing  of  an  appli-  5.  For  the  formal  parts  of  an  order  in 
cation  for  partition,  it  shall  be  the  duty  a  particular  jurisdiction  see  the  title 
of  the  clerk  to  issue  a  citation  return-     Orders,  ante,  p.  356. 

able  at  some  regular  term  of  the  court.  Precedent.  —  In  Robinson  v.  Fair,  128 
Rev.  Stat.  (1895),  art.  2155.  U.    S.    53,   the   order   was   as   follows: 
See  also  list  of  statutes  cited  supra,  "  The  petition   of  Caroline  Hawes,  ad- 
note  I,  p.  580.  ministratrix    and    heir   at   law   of   the 

2.  Name  of  decedent  mnst  be  stated  in  estate  of  Horace  Hawes,  deceased,  for 
the  citation.  Tex.  Rev.  Stat.  (1895),  partition  of  said  estate,  according  to 
art.  2155.  law,  coming  on  regularly  to  be  heard 

See  also  list  of  statutes  cited  supra,  this  2gth  day  of  March,    1875,    imme- 

note  I,  p.  580.  diately    after   the    decree    distributing 

3.  All  persons  interested  must  be  notified  'said  real  estate  being  made,  J.  C. 
to  appear  and  show  cause  why  partition  Bales  appearing  for  said  petitioner, 
and  distribution  should  not  be  made,  and  Chas.  II.  Sawyer,  Esq.,  appearing 
Tex.  Rev.  Stat.  (1895),  art.  2155.  for  and  xt^rc%^n\\x\%  Horace  Hawes  and 

See  also  list  of  statutes  cited  supra,  Caroline  C.  Haives,  minor  heirs  of  said 

note  I,  p.  580.  deceased,   and   upon   consent  in  open 

4.  Setorn.  —  The  term  of  the  court  to  court   of  all   parties   interested  to  the 
which  the  citation  is  returnable  must  be  appointment   oi  James  L.   King,    sole 
stated.    Tex.  Rev.  Stat.  (1895),  art.  2155.  commissioner  for  the  purposes  of  par- 
See  also  list  of  statutes  cited  supra,  tition  and  division  of  the  estate  of  said 

note  I,  p.  580.  deceased: 

589  Volume  13. 


14904.  PARTITION.  14905. 

{a)  Appointing  Commissioners. 
Form  No.  14904.' 

(  Title  of  court  and  cause  as  in  Form  No.  IJfidJt.. ) 

The  petition,  duly  verified,  oi  John  Doe,  praying  for  partition  among 
the  heirs  of  the  above  named  William  Doe,  deceased,  of  the  following 
real  estate,  of  which  the  aforesaid  William  Doe  died  seised,  to  wit, 
{^Here  describe  the  property),  coming  on  to  be  heard,  and  it  appearing 
to  the  satisfaction  of  the  court  that  due  and  legal  notice  of  the 
pendency  of  said  petition  and  of  the  hearing  thereof  has  been  given 
as  required  by  the  order  of  this  court  entered  on  the  tenth  day  of 
June,  x899,  and  no  objection  having  been  made  thereto,  and  after 
maturely  considering  the  proofs  and  allegations  of  the  petition,  and 
it  satisfactorily  appearing  to  the  court  that  the  facts  set  forth  in  said 
petition  are  true,  and  that  the  prayer  of  said  petition  ought  to  be 
granted,  therefore  it  is  ordered  and  directed  that  partition  of  the 
real  estate  above  described,  subject  to  the  widow's  dower  therein,  be 
made  as  follows,  to  wit:  {Here  state  the  name  of  each  heir  and  the 
portion  of  land  adjudged  to  him). 

And  it  is  further  ordered  that  Nathan  Hale,  Samuel  Short  and 
William  West,  three  discreet  and  disinterested  persons,  be  and  they 
hereby  are  appointed  commissioners  to  partition  and  set  off  in  sever- 
alty the  aforesaid  real  estate  to  and  among  the  persons  above 
mentioned  according  to  their  respective  interests  therein  as  above 
set  forth,  by  sufficient  metes  and  bounds  or  other  apt  designation, 
quality  and  quantity  relatively  considered,  said  commissioners  to  be 
first  sworn  to  the  faithful  and  impartial  discharge  of  their  duties. 

And  it  is  further  ordered  that  said  commissioners  make  due  report 
of  their  proceedings  herein  to  this  court  with  all  convenient  speed. 

John  Marshall,  Judge  of  Probate. 

Form  No.  14905.' 

Franklin  County,  ss. 

(seal)  At  an  Orphans  Court  held  at  Chambersburg,  in  and  for  the 
county  of  Franklin,  the  tenth  day  of  September,  iS99. 

And  said  court  deeming  it  just  and  purpose,  and  whose  duty  it  shall  be  to 

proper  that  said  fames  L.  King  be  ap-  make    partition    and    division    of   said 

pointed    sole    commissioner    for   such  real  estate  described  in  said  decree  of 

purposes,  and  all  and  singular  the  law  distribution,    in    accordance    with    the 

and  the  premises  being  by  the  court  rights  and   interests  of  the  respective 

here  seen,  heard,  understood,  and  fully  parties    as    therein     determined,    and 

considered:                                  •  make    report   of  the    proceedings    and 

Whereupon,  it  is  now  by  the  court  partition  in  writing  to  this  court, 

here    ordered,   adjudged,  and    decreed  Done  in  open  court  this  twenty-ninth 

that  partition  and  division  of  said  real  day  of  March,  a.  d.  1875." 

estate,  described  in  the  decree  of  dis-  1.  Michigan.  —  Comp.    Laws    (1897), 

tribution   herein,   be  made  in    accord-  §  9446. 

ance  with  the  rights  of  the  parties  as  See  also  list  of  statutes  cited  supra, 

determined   by  said   decree   of   distri-  note  i,  p.  580. 

bution.  2.  Pennsylvania.  —  Bright.  Pur.  Dig. 

And  it  is  further   ordered,  that   the  (1894),  p.  604,  §  178. 

s^\A  fames  L.  King  be  and  he  is  hereby  See  also  list  of  statutes  cited  supra, 

appointed  sole  commissioner  for  that  note  i,  p.  580. 
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Present,  the  Hon.  John  Marshall^  president,  and  Charles  Elliott  and 
James  Barrett,  his  associate  judges. 

The  petition  oi  John  IDoe,  Julia  Doe  dixxd  Jane  Doe,  setting  forth 
that  (^Here  set  forth  the  facts  as  in  the  petitioti),  and  praying  that  Nathan 
Hale,  Samuel  Short  and  William  West,  commissioners  mutually  chosen 
by  the  above  named  petitioners  for  that  purpose,  be  appointed  by  the 
court  to  make  partition  or  valuation  of  the  lands  and  premises  in  said 
petition  specified,  according  to  law,  having  been  presented  and  read. 

Whereupon  the  aforesaid  Nathan  Hale,  Samuel  Short  and  William 
West  are  appointed  by  the  court,  and  are  authorized  and  empowered 
to  go  upon  the  aforesaid  premises,  and  in  the  presence  of  the  above 
named  parties  or  their  legal  representatives,  said  parties  having  been 
severally  warned  by  said  commissioners,  and  if  upon  being  warned 
they  will  be  present,  having  respect  to  the  true  value  of  said  premises, 
that  they  inquire  on  their  respective  oaths  or  affirmations  whether 
the  aforesaid  real  estate  can  be  conveniently  parted  and  divided  so 
as  to  accommodate  all  of  the  aforesaid  petitioners,  without  prejudice 
to  or  spoiling  the  whole  thereof,  and  if  so,  that  they  part  and  divide 
said  premises  accordingly,  but  if  said  partition  cannot  be  made 
thereof  without  prejudice  to  or  spoiling  the  whole,  that  then  they 
inquire  and  ascertain  whether  said  premises  will  conveniently  accom- 
modate more  than  one  of  said  petitioners  without  prejudice  to  or 
spoiling  the  whole,  and  if  so,  how  many  it  will  as  aforesaid  accommo- 
date, and  that  they  part  and  divide  said  premises  accordingly, 
describing  each  part  by  metes  and  bounds,  and  returning  a  just 
valuation  of  the  same. 

But  if  said  commissioners  shall  be  of  the  opinion  that  the  premises 
aforesaid  with  the  appurtenances  cannot  be  so  parted  and  divided  as 
to  accommodate  more  than  one  of  the  said  parties,  that  then  they 
value  and  appraise  the  whole  of  said  premises  and  the  appurtenances 
according  to  law,  and  that  they  report  their  doings  herein  to  the 
next  Orphans  Court  to  be  held  after  they  shall  have  so  parted  or 
valued  the  same. 

By  the  Court, 

Calvin  Clark,  Clerk  Orphans  Court. 

b.  Awarding  Inquest. 

Form  No.  14906.' 

In  the  Orphans  Court  of  Franklin  County. 

In  the  matter  of  the  petition  oi  John  Doe  for  an  inquest  to  make 
partition  of  the  real  property  of  William  Doe^  deceased. 

And  now  this  tenth  day  oi  December,  i899,  the  petition  in  the  above 
stated  cause  having  been  presented,  on  due  consideration  thereof, 
the  court  awards  an  inquisition  as  in  said  petition  prayed  for,  and  it 
is  ordered  that  notice  of  this  proceeding  and  of  the  time  and  place 
of  the  holding  of  said  inquest  be  given  to  all  parties  at  interest  herein 
according  to  law  and  the  rules  of  this  court. 

By  the  Court. 

1.  Pennsylvania.  —  Bright.  Pur.  Dig.  See  also  list  of  statutes  cited  supra, 
(1894),  p.  603,  §  170.  note  I,  p.  580. 
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c.  Commission  or  Writ. 

(1)  Directed  to  Commissioners. 

Form  No.  14907.' 

C^Tv^ty  ^MarUcalm.  \  "''"    ^^'^^''  ^^"^^  ^°^  ^^'^  ^^"'^ty- 

In  the  matter  of  the  estate  of  William  Doe,  deceased. 
To  Nathan  Hale,  Samuel  Short  and  William   West,  three  discreet  and 
disinterested  persons  of  said  county,  greeting: 

Whereas,  at  a  session  of  the  Probate  Court  for  said  county,  holden 
at  the  probate  office  in  Stanton,  in  said  county,  on  the  tenth  day  of 
June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
nine. 

It  was  ordered,  adjudged  and  decreed  by  said  court,  that  partition 
and  division  of  certain  real  estate  hereinafter  described,  and  of  which 
the  said  deceased  died  seised  and  possessed,  be  made  among  his  heirs 
at  law,  as  hereinafter  named,  according  to  their  respective  undivided 
interests  and  proportions  therein,  as  the  same  was  ascertained  and 
determined  by  said  court  and  hereinafter  set  forth;  that  is  to  say: 

To  John  Doe,  Jane  Doe,  Richard  Doe,  Henry  Doe  and  Julia  Doe, 
each  one  fifth  part  thereof,  which  real  estate  is  described  as  follows, 
viz :  {describing  it). 

And  you  having  been,  by  said  court,  duly  appointed  commissioners 
to  make  partition  of  said  real  estate  in  the  premises,  are  hereby 
notified  that  Wallace  Whitehas  been  duly  appointed  guardian  of  Jane 
Doe  and  Julia  Doe,  heirs  at  law  of  said  deceased,  and  that  Henry  Black 
has  been  duly  appointed  agent  iox  Richard  Doe  and  Francis  Doe,  heirs 
at  law  of  said  deceased  residing  out  of  this  state,  to  act  for  them  in 
the  matters  of  this  partition.  You  will  also  take  notice  that  the  court 
has  determined  that  the  following  advancements  have  been  made  to 
the  following  named  persons,  viz:  {Here  specify  advancements  and  to 
whom  made). 

Now,  therefore,  in  the  name  of  the  people  of  the  state  of  Michigan, 
you  are  hereby  authorized  and  empowered,  being  first  duly  sworn  by 
the  judge  oi  probate  {ox  a  justice  of  the  peace),  according  to  law,  for 
the  faithful  discharge  of  your  duty,  well  and  truly,  and  according  to 
your  best  skill  and  judgment,  to  appraise  in  dollars  and  cents,  at  the 
present  cash  value,  all  the  real  estate  described  as  aforesaid,  and 
thereupon  you  shall,  by  sufficient  metes  and  bounds  or  other  apt 
designation,  divide,  sever  and  set  off  the  same,  quality  and  quantity 
relatively  considered,  to  and  among  the  several  persons  hereinbefore 
mentioned,  in  severalty,  according  to  their  respective  interests  and 
proportions  therein,  as  the  same  was  determined,  ordered  and  directed 
by  said  court,  as  hereinbefore  set  forth.  But  before  making  such 
appraisal  and  partition,  you  shall  give  sufficient  notice  of  the  time 
and  place  of  making  the  same  to  the  said  heirs  at  law  of  said  deceased. 
And  you  shall  also  first  divide  and  sever  the  estate  of  said  deceased 

1.  Michigan. — Comp.  Laws  (1897),  §  See  also  list  of  statutes  cited  supra, 
•9446.  note  I,  p. 580. 
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from  the  estate  of  any  other  persons  with  which  it  lies  in  common,  if 
any.  And  in  all  other  respects  you  are  required  to  conform  to  the 
law  prescribing  your  duty  in  the  premises,  and  you  shall  make 
due  return  of  your  proceedings  to  said  court  with  all  convenient 
speed. 

Witness,  John  Marshall^  judge  of  said  Probate  Court,  under  his 
hand  and  the  seal  of  said  court,  at  Stanton,  this  eleventh  day  of  June, 
in  the  year  one  thousand  eight  hundred  and  ninety-nine. 

(seal)  '  John  Marshall,  Judge  of  Probate. 

Form  No.  14908. 

(R.  I.  Gen.  Laws  (1896),  p.  735.)' 
Newport.,  sc. 

To  Nathan  Hale.,  Samuel  Short  and  William  West.,  of  Newport,  in  the 
County  of  Nesiport,  Greeting: 

Whereas  the  Probate  Court  of  the  town  oi  Newport,  at  its  session  on 
the  tenth  day  of  September,  iS99,  did  pass  the  following  decree,  to  wit: 
(Jlere  insert  a  copy  of  the  decree').  You  are  therefore  hereby  author- 
ized, after  being  engaged  to  the  faithful  discharge  of  the  trust  reposed 
in  you,  to  appraise  all  the  real  estate  described  and  referred  to  in  said 
decree,  each  parcel  by  itself,  at  the  present  value  thereof  in  money, 
and,  after  having  made  such  appraisement,  to  divide  said  real  estate 
among  the  parties  named  in  said  decree  in  the  proportions  set  forth 
therein.  You  are  to  let  all  persons  named  in  said  decree  have  notice, 
when  you  proceed  to  make  such  appraisement  and  division,  and,  hav- 
ing completed  the  same,  you  are  to  make  return  of  this  warrant,  with 
your  doings  thereon,  unto  this  Probate  Court  as  soon  as  may  be. 

Signed  for  and  in  behalf  of  the  said  Probate  Court  on  this  tenth  day 
of  September,  iS99. 

Calvin  Clark,  Clerk. 

(2)  Directed  to  Sheriff. 

Form  No.  14909.^ 

Franklin  County,  ss. 

(seal)     The  Commonwealth  of /'(?««j>'/z'a«/a.     To  the  Sheriff  of  the 
County  oi  Franklin,  Greeting: 
In  the  matter  of  the  estate  of  William  Doe,  late  of  the  township  of 
Chambersburg,  in  the  county  aforesaid,  deceased. 

1.  Rhode  Island.  —  After  payment  of  estate.     And    the    court   shall    appoint 

the  debts,  funeral  charges  and  expenses  three  discreet  and  disinterested  persons, 

of   settling   the   estate  of   any    person  residing  in  any  or  either  of  the  towns 

dying  intestate,  the  probate  court  which  wherein  the  lands  to  be  divided  lie,  as 

granted  administration  may  divide  the  commissioners  to  make  partition  thereof 

real    estate    of    which    such    intestate  according    to  the   decree.     Gen.    Laws 

died  seised  among  the  parties  entitled  (i8q6),  c.  216,  §§  11-13. 

thereto,  in  the  proportion  by  law  pre-  See  also  list  of  statutes  cited  supra, 

scribed,  whenever  application  in  writ-  note  i,  p.  5S0. 

ing   shall   be  made  to  it  for  such  pur-  2.  Pennsylvania. — Bright.  Pur.  Dig. 

pose  by  all  of  the  said  parties  entitled  (1894),  p.  603,  §  170. 

thereto,  setting   forth  and  particularly  See  also  list  of  statutes  cited  supra, 

describing    each     parcel    of    said    real  note  i,  p.  580. 
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Whereas  at  an  Orphans  Court  held  at  Chambersburg,  in  and  for  the 
county  oi  Franklin,  on  the  tenth  day  of  September,  i899,  the  petition 
oi  John  Doe,  of  said  county  oi  Franklin,  was  presented,  setting  forth 
{Jlere  recite  the  substance  of  the  petition  and  prayer^,  whereupon  the 
said  court,  upon  due  proof  and  consideration  of  the  premises,  awarded 
an  inquest  for  the  purposes  aforesaid. 

We  therefore  command  you  that,  taking  with  you  six  good  and  law- 
ful men  of  your  bailiwick,  you  go  to  and  upon  the  premises  afore- 
said, and  there  in  the  presence  of  the  parties  aforesaid  by  you  to  be 
warned,  if  being  warned  they  will  be  present,  and  having  respect  to 
the  true  valuation  thereof,  and  upon  the  oaths  and  affirmations  of  the 
said  six  good  and  lawful  men  you  make  partition  to  and  among  the 
said  parties  in  such  manner  and  in  such  proportions  as  by  the  laws 
of  the  commonwealth  of  Pennsylvania  is  directed,  if  the  same  can  be 
done  without  prejudice  to  or  spoiling  the  whole. 

But  if  said  partition  cannot  be  made  thereof  without  prejudice  to 
or  spoiling  the  whole,  then  you  cause  the  said  inquest  to  inquire  and 
ascertain  whether  the  same  will  conveniently  accommodate  more 
than  one  of  the  said  parties  without  prejudice  to  or  spoiling  tne  whole, 
and  if  so,  how  many  it  will  as  aforesaid  accommodate,  describing  each 
part  by  metes  and  bounds,  and  returning  a  just  valuation  of  the 
same. 

But  if  the  said  inquest,  by  you  to  be  sworn  as  aforesaid  to  make  the 
said  partition  or  valuation,  shall  be  of  the  opinion  that  the  premises 
aforesaid,  with  the  appurtenances,  cannot  be  so  parted  and  divided 
as  to  accommodate  more  than  one  of  the  said  parties,  that  you  cause 
the  inquest  to  value  the  whole  of  the  real  estate,  with  the  appurte- 
nances, having  respect  to  the  true  valuation  thereof  according  to 
law,  and  that  the  partition  or  valuation  so  made  you  distinctly  and 
openly  have  before  our  said  justices  at  Chambersburg,  at  an  Orphans 
Court  then  and  there  to  be  held  on  the  tenth  day  of  December  next, 
under  your  hand  and  seal  and  under  the  hands  and  seals  of  those 
by  whose  oaths  or  affirmations  you  shall  make  the  partition  or 
valuation. 

And  have  you  then  and  there  this  writ. 

Witness,  the  Hon.  John  Marshall,  president  judge  of  our  said  court, 
the  twentieth  day  of  September,  i899. 

Calvin  Clark,  Clerk  of  Ori)hans  Court. 

d.  Oath  of  Commissioners. 
Form  No.  i  49  i  c' 

ss. 


State  of  Michigan, 
County  of  Montcalm. 

On  this  eleventh  day  oi  June,  in  the  year  one  thousand  eight  hun- 
dred and  ninety-nine,  before  me,  the  undersigned,  personally  appeared 
Nathan  Hale,  Samuel  Short  and  William  West,  the  commissioners  in 
the  foregoing  warrant   named,   and   being  by  me  duly  sworn,  they 

1,  Michigan.  —  The  commissioners  charge  of  their  duties.  Comp.  Laws 
shall  be  duly  sworn  to  the  faithful  dis-     (1897),  §  9446. 
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made  oath  that  they  would  faithfully  and  impartially  discharge  the 
trust  imposed  in  them  by  the  foregoing  warrant. 

Nathan  Hale. 
Samuel  Short. 
William  West. 
Subscribed  and  sworn  to  before  me  this  eleventh  day  of  June,  a.  d. 
\%99. 

(seal)  .  Norton  Porter,  Notary  Public. 

e.  Notice  of  Hearing  or  Inquisition. 

(1)  Of  Hearing. 

Form  No.  i  4  9  i  i .' 
State  of  Michigan       )  ^^      ^^^^^^^  ^^^^^  ^^^  ^^^^  bounty. 
County  of  Montcalm.  \  ^ 

In  the  matter  of  the  estate  of  William  Doe,  deceased. 
To  Richard  Doe,  Julia  Doe  and  Jane  Doe,  being  persons  interested  in 
said  estate  as  heirs  at  law  (or  legatees)  of  said  deceased: 
You  will  please  take  notice  that  the  undersigned  have  been  duly 
appointed  by  said   court  as   commissioners  to   make   partition   and 
division  among  said  heirs  of  the  real  estate  hereinafter  described  of 
said  deceased,  and  that  we  will  meet  at  the  Probate  Court  room  in  the 
court-house  in  the  city  of  Stanton,  in  said  county,  on  the  tenth  day  of 
June,  iS99,  at  ten  o'clock  in  the  forenoon,  for  the  purpose  of  making 
partition  and  division  among  the  said  heirs  of  the  following  described 
land,  the  same  being  a  part  of  the  said  estate,  to  wit:  (^describing  it). 
Dated  the ^rst  day  oi  May,  a.  d.  iS99. 

Nathan  Hale,    ) 

Samuel  Short,    >  Commissioners. 

William  West,  ) 

Form  No.  14912.^ 

(  Title  of  court  and  cause  as  in  Form  No.  lJf906. ) 
Sir: 

You  will  take  notice  that  we,  the  undersigned  commissioners, 
appointed  by  an  order  of  this  court  to  make  partition  and  valuation 
of  the  real  estate  of  the  above  named  William  Doe,  deceased,  will,  on 
Tuesday,  the  tenth  day  oi  September,  iW9,  at  ten  o'clock  in  the  fore- 
noon of  said  day,  on  the  premises,  in  the  township  of  Chamber sburg, 
in  said  county  of  Franklin,  meet  for  the  purposes  of  our  appointment, 
when  and  where  you  may  be  present  if  you  see  fit. 

Dated  \.\i\s  first  day  oi  September,  iS99. 

(Signatures  of  commissioners.') 
To  Richard  Roe. 

See  also  list  of  statutes  cited  j«^ra,  shall  proceed  to  make  partition.    Comp. 

note  I,  p.  580.  Laws  (1897),  ^  9454- 

1.  Michigan.  —  Notice  shall  be  given  See  also  list  of  statutes  cited  supra, 

to  all   parties   interested   in  the  parti-  note  i,  p.  580. 

tion.  their  guardians  or  agents,  by  the  2.  Pennsylvania. — Bright.  Pur.   Dig. 

commissioners,  of  the  time  when  they  (1894),  p.  604,  §  178. 
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(2)  Of  Inquisition. 
(a)  In  General. 

Form  No.  i  49  i  3.' 

{Title  of  court  and  cause  as  in  Form  No.  UfBOd.) 
Sir: 

You  will  take  notice  that  an  inquest  has  been  awarded  by  the 
Orphans  Court  of  said  county  oi  Franklin,  to  make  partition  and 
valuation  of  certain  real  estate  oi  JohfiDoe,  late  of  the  township  of 
C/ianibersburg,  in  said  county  oi  Franklin,  deceased,  said  real  estate 
consisting  of  a  messuage,  tenement  and  tract  of  land  situated  in  said 
township  of  Chambersburg,  described  as  follows:  (^describing  it).  You 
will  further  take  notice  that  said  inquest  will  be  held  on  Tuesday,  the 
te?ith  day  o^  September,  i899,  at  ten  o'clock  in  the/t'/'irnoon  of  said  day, 
upon  the  aforesaid  premises,  when  and  where  you  may  be  present  if 
you  see  fit. 

Dated  this y^ri-/ day  of  .S"*?//^////^^;-,  i899. 

John  Lynch,  Sheriff. 
To  Richard  Roe. 

{F)  By  Publication. 

Form  No.  14914.°^ 
{Title  of  court  and  cause  as  in  Form  No.  lJf.906.') 
To  the  heirs  of  the  above  named  John  Doe  and  all  others  interested 
in  said  estate: 
You   will  take   notice  that  an  inquest  has  been  awarded   by  the 
Orphans  Court  of   said  county  of  Franklin,  to  make  partition  and 
valuation    of    certain    real    estate    of   the    above    named  John  Doe, 
deceased,  said  real  estate  consisting  of  a  certain  messuage,  tenement 
and  tract  of  land  situated  in  the  township  of  Chambersburg,  in  said 
county  of  /^rd!«/^//«,  described  as  follows,  to  wit:  {describing  if).     And 
you  will  further  take  notice  that  said  inquest  will  be  held  on  Tues- 
day, the  tenth  day  of  September,  i899,  at  ten  o'clock  in  they"(9r(?noon  of 
said  day,  upon  the  above  described  premises,  when  and  where  you 
may  be  present  if  you  see  fit. 

Dated  this  frst  day  of  September,  i899. 

John  Lynch,  Sheriff. 
f.  Return. 

(1)  By  Commissioners. 

Form  No.  14915.^ 

See  also  list  of  statutes  cited  supra,  publication  in    the  public  newspapers, 

note  I,  p.  580.  describing  the  parties  as  far  as  practi- 

1.  Pennsylvania.  —  Bright.  Pur.   Dig.  cable,  as  shall  appear  to  the  court  to  be 
(1894),  p.  603,  §170.  reasonable   and    proper,   and    the  pro- 
See  also  list  of  statutes  cited  supra,  ceedings  shall  be  as  effectual  to  all  in- 

note  I,  p.  580.  tents  and  purposes  as  if  the  parties  had 

2.  Pennsylvania.  —  Where  the  names  been  named  in  the  proceedings.   Bright, 
or  residences  of  any  of  the  parties  are  Pur.  Dig.  (1894),  p.  606,  §  185. 
unknown  to  the  applicant,  an  orphans  See  also  list  of  statutes  cited  supra, 
court  shall  have  power  to  direct  such  note  i.  p.  580. 

notices   to  be  given  to  such  parties  by         3.  Michigan.  —  The     commissioners 
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r-       .      ^c  nyT  ^    '7      r  ss.     Probate  Court  for  said  County. 
County  of  Montcalm,  j  ^ 

In  the  matter  of  the  estate  of  William  Doc,  deceased. 
To  the  Probate  Court  of  the  County  of  Montcalm : 
.  The  undersigned  commissioners,  duly  appointed  by  order  of  said 
court  to  make  partition  and  division  of  the  estate  of  the  said  deceased, 
hereby  certify  and  report  that  pursuant  to  the  warrant  hereto 
annexed,  dated  the  tenth  day  oi  June,  a.  d.  iS^P,  by  which  warrant 
we  were  authorized  and  directed  to  make  partition  and  division  of 
said  estate  as  in  said  warrant  described,  having  been  first  duly  sworn 
as  required  by  law  to  faithfully  and  impartially  discharge  our  duties, 
we  gave  notice  in  writing,  as  required  by  law,  to  the  several  persons 
mentioned  in  said  warrant,  interested  in  the  partition  of  said  premises, 
that  we  would  meet  at  the  Probate  Court  room  in  the  court-house  in  the 
city  of  Stanton,  in  the  county  of  Montcalm,  on  the  tenth  day  of  August, 
iS99,  at  ten  o'clock  in  the  forenoon,  for  the  purpose  of  making  par- 
tition and  division  among  the  said  parties  as  directed  in  said  warrant. 

That  pursuant  to  said  notice  we  met  at  the  time  and  place  afore- 
said and  for  the  purpose  in  said  notice  stated,  and  there  were  present 
(^Here  state  names  of  parties  present,  and  whether  parties  were  present  in 
person  or  represented  by  guardian  or  agenl). 

That  we  examined  the  estate  in  said  warrant  described,  and 
appraised  the  same  at  the  sum  of  ten  thousand  dollars,  and  made  par- 
tition thereof,  quality  and  quantity  relatively  considered,  between  the 
parties  according  to  their  respective  rights,  titles  and  interest,  as 
ascertained,  declared  and  determined  by  the  court,  as  follows,  to  wit: 

We  caused  the  real  estate  in  said  warrant  described  and  containing 
about  two  hundred  diCr&%  to  be  divided  into  eight  equal  parts,  and  caused 
a  survey  thereof  to  be  made  by  Francis  Fern,  a  competent  surveyor, 
and  caused  a  plat  thereof  to  be  made,  which  plat  is  herewith  returned 
and  made  a  part  of  this  report. 

That  we  allotted  and  assigned  to  John  Doe,  to  hold  to  him  and  his 
heirs  and  assigns  forever  in  severalty  as  and  for  his  right  and  portion 
of  the  aforesaid  real  estate  and  premises,  as  the  same  was  adjudged 
to  him  by  this  court,  one  of  said  parts,  to  wit,  (^describing  it). 

We  allotted  and  assigned  to  Julia  Doe  {continuing  as  above,  describ- 
ing the  portion  set  out  to  each  of  the  heirs). 

Dated  th:\s  first  day  of  September,  iB99. 

Nathan  Hale, 
Samuel  Short, 
William  West, 

Commissioners. 

Form  No.  149 16.' 

To  the  Orphans  Court  oi Franklin  County: 

The  commissioners  appointed  by  the  order  of  this  court  hereto 

shall  make   report  of  their  proceedings         1.  Pennsylvania.  —  Bright.  Pur.  Dig. 

10  the  probate  court  in  writing.     Comp.     (1894),  p.  604,  §  178. 

Laws  (1897),  §9455.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,     note  i,  p.  5S0. 
note  I,  p.  580. 

597  Volume  13. 


14916.  PARTITION.  14917. 

annexed  to  make  partition  and  valuation  of  the  real  estate  of  William 
Doe,  late  of  said  county  oi  Frankliti,  deceased,  respectfully  report, 

That  pursuant  to  said  order,  having  been  first  duly  sworn  or 
affirmed,  and  due  notice,  as  required  by  law,  of  our  time  and  place  of 
meeting  having  been  given  to  all  parties  named  in  said  order,  we  went 
upon  the  premises  in  said  order  described,  and,  as  many  of  said 
parties  as  chose  being  present,  we  find  that  the  real  estate  in  said 
order  mentioned  cannot  be  parted  and  divided  so  as  to  accommo- 
date all  the  parties  interested  therein  without  prejudice  to  or  spoiling 
the  whole  of  the  same,  but  that  the  aforesaid  real  estate  can  be  so 
parted  and  divided  as  to  accommodate  two  of  the  aforesaid  parties 
and  no  more. 

We  have  therefore  parted  and  divided  said  real  estate  into  two 
several  parts  by  metes  and  bounds,  according  to  the  draft  or  plan 
hereto  annexed  and  made  a  part  of  this  report,  and  have  valued  said 
respective  parts  as  follows,  that  is  to  say: 

No.  1.   {Here  describe  the  first  part,  stating  its  value.  ^ 
No.  2.   {Here  describe  the  second  part,  stating  its  value.') 
Witness  our  hands  and  seals  this  twentieth  day  of  September,  a.  d.  iS99. 

{Signatures  and  seals  of  commissioners.) 

(2)  By  Sheriff. 

Form  No.  14917.* 

J^ranklin  County,  ss. 

An  inquisition  indented  and  taken  at  the  township  of  Chambers- 
burg,  in  the  county  of  Franklin  aforesaid,  this  twentieth  day  of  Sep- 
tember, one  thousand  eight  hundred  and  ninety-nine,  before  John 
Lynch,  sheriff  of  said  county  of  Franklin,  by  the  oaths  and  affirma- 
tions of  the  jurors  whose  names  and  seals  are  hereunto  annexed, 
good  and  lawful  men  of  his  bailiwick,  who  say  upon  their  oaths  and 
affirmations  that  having  been  taken  by  the  said  John  Lynch,  sheriff, 
as  aforesaid,  in  his  proper  person  to  the  premises  described  in  the 
writ  to  this  inquisition  annexed,  and  the  parties  in  interest  in  said 
writ  named  having  been  sufficiently  warned  and  as  many  as  chose 
being  present,  they  do  find  that  the  property  or  premises  aforesaid 
cannot  be  parted  and  divided  so  as  to  accommodate  all  parties  inter- 
ested therein,  without  prejudice  to  or  spoiling  the  whole,  but  that 
said  premises  can  be  divided  into  two  parts  and  no  more.  Therefore 
they  did  cause  the  aforesaid  premises  to  be  divided  into  two  parts 
according  to  the  metes  and  bounds  on  the  plans  hereof  annexed  and 
made  a  part  hereof,  and  designating  said  parts  as  part  one  and  part 
two;  that  they  have  valued  and  appraised  part  one  at  the  sum  oi  five 
hundred  dollars,  and  that  they  have  valued  and  appraised  part  two  at 
the  sum  of  eight  hundred  dollars. 

In  testimony  whereof  as  well  the  said  sheriff  as  the  jurors  aforesaid 
to  this  inquisition  have  set  their  hands  and  seals,  the  day  and  year 
above  written. 

{Signatures  and  seals  of  sherijf  and  jurors.) 

1.  Pennsylvania.  —  Bright.  Pur.  Dig.  See  also  list  of  statutes  cited  supra, 
(1894),  p.  603,  §§  170,  171.  note  I,  p.  580. 
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g.  Allotment. 

(1)  Rule  on  Heirs  to  Appear  and  Accept  or  Refuse  Premises 

AT  Valuation. 1 

Form  No.  14918.^ 

{^Title  of  court  and  cause  as  in  Form  No.  14-906.^ 

And  now  this  tcntA  day  of  December,  i899,  and  on  motion  of 
Jeremiah  Mason,  Esq.,  attorney  for  the  petitioner  herein,  it  is 
ordered  and  decreed  by  the  court  that  the  inquest  returned  in  this 
proceeding  be  confirmed  and  that  a  rule  be  granted  by  the  court  upon 
all  persons  interested  in  the  above  cause  to  be  and  appear  before  the 
Orphatis  Court  next  to  be  held  at  Chambersburg  in  and  for  said  county 
of  Franklin  on  the  tenth  day  of  February  next,  at  ten  o'clock  in  the 
forenoon  of  said  day,  then  and  there  to  accept  or  refuse  the  real 
estate  aforesaid  at  the  valuation  placed  thereon  by  the  aforesaid 
inquisition,  or  show  cause  why  the  same  should  not  be  sold  by  order 
of  the  court.     Returnable  sec.  leg. 

By  the  Court. 

(2)  Acceptance  by  Heir  of  Purpart  at  Valuation. 
Form  No.  14919.^ 

John  Doe,  the  elder  son  and  heir  of  the  said  William  Doe,  deceased, 
hereby  accepts  purpart  No.  1  of  the  real  estate  of  the  said  William 
Doe,  deceased,  at  the  valuation  placed  thereon  by  the  inquest,  to  wit, 
the  sum  of  one  thousand  dollars. 

John  Doe. 

(3)  Acceptance  of  Service  of  Rule  and  Refusal  to  Accept 
Purpart  at  Valuation. 

Form  No.  14920.* 

(^Attach  to  Form  No.  1^918.) 

The  undersigned  being  all  the  heirs  interested  in  the  above  men- 
tioned real  estate,  and  entitled  to  accept  said  real  estate  under  the 
above  stated  proceedings,  hereby  accept  service  of  the  above  rule 

1,  Precedent.  —  In  Sankey's  Appeal,  fixed,  to  accept  or  refuse  the  estate  or 
55  Pa.  St.  491,  the  following  order  was  share  or  portion  thereof  as  the  case 
indorsed  upon  the  writ:  ^'November  may  be,  and  in  case  the  parties  entitled 
ayth.  1865:.  Conf'd  nisi,  and  a  rule  is  to  a  choice  do  not  come  into  court  in 
granted  on  the  heirs  and  devisees  to  person,  or  by  guardian,  or  attorney, 
accept  or  refuse  to  accept  the  premises  duly  constituted,  or  in  case  they  shall 
according  to  law.  Notice  to  parties  refuse  the  same,  a  record  shall  be  made 
resident  out  of  the  county  by  publica-  thereof  and  the  court  shall  direct  the 
tion  in  two  newspapers  published  in  same  to  be  offered  to  the  next  in  suc- 
Centre  county  for  six  successive  weeks,  cession.  Bright.  Pur.  Dig.  (1894),  p. 
a  copy  thereof  to  be  sent  by  mail  to  the  607,  ^  190. 

post-office  address  of  each  of  them."  See  also  list  of  statutes  cited  supra, 

2.  Pennsylvania  — In    all    cases    of     note  i,  p.  580. 

appraisement  or  partition,  the  orphans         3.  Pennsylvania.  —  Bright.  Pur.  Dig. 
court  shall,  on  application,  grant  a  rule     (1894),  p.  607,  §  190. 
on  all  persons  interested,  to  come  into         See  also  list  of  statutes  dited  supra^ 
court  at   a   certain  day  by  them  to  be     note  i,  p.  580. 
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and  in  answer  to  said  rule  hereby  appear  in  open  court  at  the  return 
thereof  and  severally  refuse  to  accept  said  real  estate  or  any  part 
thereof  at  the  valuation  placed  thereon,  or  any  higher  price,  and  we 
desire  that  said  real  estate  be  sold  by  order  of  this  court. 
Witness  our  hands  this  tenth  day  of  December^  i899. 

(^Signatures  of  all  heirs.') 

(4)  Order  Awarding  Premises  Upon  Election  of  Heir. 
(a)  In  General}- 

Form  No.  14921.^ 

{Title  of  court  and  cause  as  in  Form  No.  14906.) 

And  now,  to  wit,  this  tenth  day  of  December.,  i899,  due  proof  of  the 
service  of  the  rule  on  all  persons  interested  to  come  into  court  on 
the  tenth  day  of  December,  i899,  having  been  made,  and  fohn  Doe, 
the  eldest  son  and  heir  of  the  said  William  Doe,  deceased,  having 
elected  in  writing  duly  filed,  to  take  purpart  No.  1  at  the  valuation 
of  one  thousand  dollars,  and  none  others  of  the  heirs  of  the  said  Will- 
iam Doe  having  offered  to  give  more  for  said  purpart,  the  said  pur- 
part, to  wit,  (describing  it)  is  hereby  awarded  to  the  said  John  Doe 
accordingly,  on  condition  that  he,  the  said  Johtt  Doe,  enter  into  a 
recognizance  in  the  sum  of  two  thousand  doWdiVS,  with  security  to  be 
approved  by  this  court,  conditioned  to  secure  the  cost  and  expenses 
of  these  proceedings,  and  to  secure  unto  the  other  heirs  of  the  said 
William  Doe,  deceased,  the  payments  of  the  amounts  due  them  out  of 
the  fund  respectively,  with  interest,  in  accordance  with  the  act  of 
assembly  in  such  case  made  and  provided. 

By  the  Court. 

(b)   Upon  Heir  Paying  More  than  Valuation. 

Form  No.  14922,^ 
(  Title  of  court  and  cause  as  in  Form  No.  14906.) 

1.  Precedent.  —  In    Sankey's  Appeal,  than   the   valuation   and  appraisement 

55    Pa.     St.    491,    the    order   awarding  made  thereof  by  the  inquest  aforesaid, 

premises   was   as  follows:  "  And  now,  and   no  one  of  the   said    heirs  having 

to   wit,  the  2jth  day  oi  January,  1866,  come  into  court,  either  in  person  or  by 

due  proof  of  the  service  of  the  rule  hav-  attorney,  to  take  the  same  or  any  other 

ing  been  made  upon  the  heirs  oi  John  of  the  real  estate  mentioned  in  the  said 

Sankey,    deceased,  to  come  into  court  writ    of     inquisition    and    the    return 

and  elect  to  take,  or  refuse  to  take,  the  thereto,  whereupon  the  court  order  and 

real  estate  of  the  said  decedent  at  the  adjudge  the  said  real  estate  elected  to 

valuation     and     appraisement     made  be   taken   by  the  said  Jacob  Sankey,  to 

thereof  by  the  jury  of  inquest,  and  said  him,  his  heirs  and   assigns   forever,  at 

proof  having  been  adjudged  sufficient,  the  valuation  and  appraisement  thereof 

and  all  the  heirs  of  the  said  decedent  made  by  the  inquest  as  aforesaid."     It 

having  been  called  in  open'  conn,  Jacob  was  held  that  there  was  no  error  in  this 

Sankey,  the  eldest  son  of  said  decedent,  case  and  the  order  was  affirmed, 

appeared  and  elected  to  take  all  those  2.  Pennsylvania.  — Bright.  Pur.   Dig. 

two  certain   tracts  of  land  in  the  first  (1894),  p.  607,  §  190;  p.  608,  §  194. 

and  third  places  in  the  return  to  said  See  also  list  of  statutes  cited   supra, 

writ  of  inquisition  mentioned.  *  *  *  note  i,  p.  580. 

And  no  one  appearing  to  offer  a  3.  Pennsylvania. — In  cases  of  parti- 
higher    price    for   the  said  real    estate  tion  of  real  estate  wherein  a  valuation 

600  Volume  13. 


14922.  PARTITION.  14923^ 

And  now,  to  wit,  this  tenth  day  of  December.,  i899,  due  proof  of  the 
service  of  the  rule  on  all  persons  interested  to  come  into  court  on 
the  ie/itA  day  of  December.,  iS99,  having  been  made,  and  /o/m  Doe, 
son  and  heir  of  the  said  William  Doe,  deceased,  having  elected  in 
writing  duly  filed,  to  take  purpart  No.  1  at  the  amount  of  one  thou- 
sand dollars,  which  is  two  hundred  dollars  in  excess  of  the  valuation 
fixed  by  the  inquest,  and  no  other  bids  having  been  filed,  it  is  ordered 
and  adjudged  by  the  court  that  the  said  purpart,  to  wit,  (describing  it) 
be  awarded  to  the  said  John  Doe  and  his  heirs  accordingly  on  condi- 
tion that  he,  the  sdiidjohn  Doe,  enter  into  a  recognizance  in  the  sum 
of  two  thousand  dollars,  with  security  to  be  approved  by  this  court, 
conditioned  to  secure  the  costs  and  expenses  of  these  proceedings, 
and  to  secure  unto  the  other  heirs  of  the  said  William  Doe,  deceased, 
the  payment  of  the  amount  due  them  out  of  the  fund  respectively, 
with  interest,  in  accordance  with  the  act  of  assembly  in  such  case 
made  and  provided. 

By  the  Court. 
2.  Sale  of  Premises. 

a.  Petition  for  Sale. 

(1)  In  General. 

Form  No.  14923.' 

To  the  Honorable  the  Orphans  Court  of  the  State  of  Delaware,  in  and 
for  Kent  County.  < 

The  petition  oi  John  Doe  respectfully  represents: 

That  the  freeholders  appointed  at  the  y««(?  term  of  this  court,  a.  d. 
1 855,  to  make  partition  of  the  intestate  lands  and  tenements,  late  of 
William  Doe  of  East  Dover  hundred,  in  said  county,  deceased,  made 
return  of  their  proceedings  under  said  order,  to  the  September  term  of 
this  court,  a.  d.  i855,  and  have  therein  certified  that  no  partition 
could  be  made  of  the  said  lands  and  tenements,  as  in  said  order  is 
directed,  without  detriment  to  the  parties,  ind  that  they  have  appraised 
the  said  lands  and  tenements  (Here  set  out  the  appraised  valuation  of 
each  parcel  of  land).  The  said  valuation  being,  in  their  opinion,  the 
true  value  of  said  lands  and  tenements  in  money.  That  said  return 
has  been  duly  approved  by  the  court;  that  your  petitioner  is  desirous 
that  the  said  lands  and  tenements  should  be  sold  at  public  auction  or 
vendue,  and  therefore  respectfully  prays  the  court  to  make  an  order 
for  that  purpose,  and  appoint  a  trustee  to  effect  said  sale,  agreeably 
to  the  acts  of  assembly  in  such  case  made  and  provided. 

And  your  petitioner  will  ever  pray,  etc. 

John  Doe. 

November  term,  a.  d.  i895. 

shall  have  been  made  of  the  whole  or  for  such  real  estate  or  any  part  thereof, 

parts  thereof,  the  same  shall  be  allotted  it   shall   be  allotted   or  ordered   to  be 

to  such  one  or  more  of  the  parties  in  sold.     Bright.  Pur.  Dig.  (1894),  p.  608, 

interest  who  shall,  at  the  return  of  the  §  194. 

rule  to  accept  or  refuse  to  take  at  the  See  also  list  of  statutes  cited  supra, 

valuation,  offer  in  writing  the  highest  note  i,  p.  580. 

price  therefor  above  the  valuation  re-  1.  Delaware.  —  If  from  the  return  of 

turned,  but  if  no  higher  offer  be  made  the  commissioners  it  shall  appear  that 
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(2)  Without  Partition  Upon  Agreement  of  Parties. 
{a)  In  General. 

Form  No.  14924.' 

To  the  Honorable  the  Judges  of  the  Orphans  Court  of  Franklin 
County: 

The  petition  of  Helen  Doe,  widow,  and  John  Doe,  Julia  Doe  and 
Jane  Doe,  heirs  at  law  of  William  Doe,  late  of  the  township  of  Cham- 
bersburg,  in  the  county  of  Franklin,  deceased,  respectfully  represents, 

That  on  or  about  the  tetith  day  oi  Jime,  iS99,  the  said  William  Doe 
died  intestate,  leaving  surviving  him  a  widow,  to  wit,  the  above 
named  Helen  Doe  and  three  children,  to  wit,  the  above  named  John 
Doe,  Julia  Doe  and  Jane  Doe,  all  of  whom  are  of  full  age  and  join  in 
this  petition. 

That  said  decedent  died  seised  in  fee  of  a  messuage,  tenement  and 
tract  of  land  situated  in  the  township  of  Chambersburg,  in  said  county 
of  Franklin,  and  described  as  follows,  to  wit :  (^describing  it). 

That  on  the  twentieth  day  oi  June,  iS99,  Naihati  Hale  was  duly 
appointed  by  the  register  of  said  county  of  Franklin  administrator 
of  the  personal  estate  of  the  aforesaid  decedent. 

That  your  petitioners  desire  to  have  the  aforesaid  real  estate  sold 
at  public  sale  by  order  of  the  court,  and  the  proceeds  of  such  sale 
after  the  payment  of  expenses  distributed  to  and  among  the  parties 
entitled  thereto,  with  the  same  effect  in  all  respects  as  a  public  sale 
in  proceedings  in  partition  of  real  estate  under  existing  laws. 

Therefore  your  petitioners  pray  that  appraisement  of  the  value  of 
the  aforesaid  premises  be  made,  and  that  the  aforesaid  Nathan  Hale, 
after  he  shall  first  have  given  bond  with  one  or  more  sureties  in 
double  the  appraised  value  of  such  premises  to  be  approved  by  the 
court, 'be  ordered  to  make  public  sale  thereof,  in  accordance  with 
the  provisions  of  the  act  of  assembly  in  such  case  made  and  provided. 

(^Signature  of  petitioners  and  ^verification  as  in  Form  No.  11828.) 

partition  of  any  intestate  real  estate  or  orphans  court   of    the    proper   county, 

residue    has    not    been    made    as  pre-  in  its  discretion,   upon  the  joint   peti- 

scribed  by  the  order,  but  the  commis-  tion  of  the  widow  and  heirs  and    the 

sioners  have  appraised  the  same  as  in  guardians  or  committees  of  such  as  are 

such  case  directed,  and  such  return  be  minors  or  under  disabilities,  in  whom 

approved  by  the  court,  the  court  shall,  the   real   estate  of   the    decedent   shall 

upon  the  application  of  any  party  en-  have  vested  by  descent  or  will,  setting 

titled,  make  an  order  for  the  sale  of  the  forth    the    description  of  the  property 

premises  by  a  trustee  for  that  purpose  and  the  desire  to  have  the  same  sold,  io 

at  public  auction,  to  the  highest  bidder  order  the  executor,  administrator  or  a 

therefor,  upon  such  notice  of  the  time  trustee  to  make  sale  after  he  shall  have 

and  place  of  sale  as  in  said  order  shall  given  bond  with  one  or  more  sureties 

be  prescribed.     Rev.  Stat.  (1893),  p.  645,  in   double  the  appraised   value  of  the 

c.  85,  §  15.  real    estate,    to    be    approved    by    the 

See  also  list  of  statutes  cited  supra,  court,    and    proceed    thereafter   in    all 

note  I,  p.  580.  respects  in   the  manner  now  provided 

1.  Pennsylvania. — Whenever  any  per-  by  existing  laws  in  cases  of  the  sale  of 

son  shall  die  seised  of  real  estate  and  real  estate  under  proceedings  in  parti- 

the  parties  in  interest  desire  the  same  tion,    and    the    proceeds    of   such    sale 

to   be  converted    into    money   for  dis-  after    the    payment    of    the    expenses 

tribution,    it   shall    be   lawful    for   the  thereof    shall    be    distributed    to    and 
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(J>)  For  Appointment  of  Trustee  to  Sell  When  No  Administrator 

Appointed. 

Form  No.  14925.' 

(^Title  of  court  and  cause  and  address  as  in  Form  No.  IJfBOB.) 

The  petition  oi  John  Doe,  a  son  and  heir  of  the  above  named 
William  Doe,  deceased,  respectfully  represents, 

That  upon  proceedings  had  in  this  court  relative  to  the  partition 
of  certain  real  estate  of  the  above  named  William  Doe,  deceased,  an 
order  has  been  directed  by  this  court  to  issue  for  the  sale  of  said  real 
estate;  that  there  is  no  administrator  or  other  representative  of  the 
estate  of  the  said  William  Doe,  deceased. 

Your  petitioner  therefore  prays  this  court  to  appoint  some  suitable 
person  as  trustee  for  the  purpose  of  making  such  sale  of  said  estate. 

{Signature  of  petitioner  and  verification  as  in  Form  No.  11828.) 

(3)  Where  Lands  are  Not  Accepted  at  Valuation. 

Form  No.  14926.^ 

(  Title  of  court  and  cause  as  in  Form  No.  IJfiOB. ) 
To  the   Honorable  the  Judges  of   the  Orphans  Court  of  Franklin 
County: 

The  petition  oi  John  Doe,  a  son  and  heir  of  the  above  named 
William  Doe,  deceased,  respectfully  represents  that  an  inquest  ordered 
by  this  court  made  return  that  the  real  estate  of  the  said  William 
Doe,  deceased,  could  not  be  divided  without  prejudice  to  or  spoiling 
the  whole  thereof,  and  said  inquest  valued  said  real  estate  in  purparts 
or  lots,  and  valued  the  same  as  follows,  to  wit:  (^Here  specify  the  sum 
at  which  each  purpart  or  lot  was  appraised),  which  return  on  the  tenth 
day  of  September,  i899,  was  affirmed  by  this  court;  that  on  said  tenth 
day  of  September,  a  rule  was  granted  by  this  court  on  all  parties  in 
interest  in  said  proceedings  to  appear  in  this  court  this  day  to  accept 
or  refuse  the  said  real  estate  at  the  aforesaid  valuation;  that  due 
notice  of  said  rule  has  been  given  to  all  the  heirs  of  the  said  William 
Doe,  deceased,  and  said  heirs  have  neglected  or  refused  to  take  said 
real  estate  at  the  aforesaid  valuation. 

Your  petitioner  therefore  prays  the  court  that  a  rule  may  be  granted 
on  the  heirs  of  the  said  William  Doe,  deceased,  and  upon  all  parties 
in  interest  herein  to  show  cause  why  said  real  estate  should  not  be 
sold  as  in  such  case  by  the  act  of  assembly  provided. 

{^Signature  and  verification  as  in  Form  No.  11828.) 

among  those  entitled  thereto,  the  same  1.  Pennsylvania.  —  Bright.  Pur.  Dig. 

as   real    estate:    Provided,    that    such  (1S94),  p.  61  r,  g  2ri. 

sale  shall  have  the  same  effect  in  all  See  also  list  of  statutes  cited  supra, 

respects  as  a  public  sale  in  proceedings  note  i,  p.  580. 

in  partition  of  real  estate  under  exist-  2.  Pennsylvania.  —  Bright.  Pur.  Dig. 

ing  laws.     Bright.  Pur.  Dig.  (1894).  p.  (1894).  p.  6ri.  t5  210. 

605,  j^  184.  See  also  list  of  statutes  cited  supra. 

See  also  list  of  statutes  cited  supra,  note  i,  p.  580. 
note  I,  p.  580. 
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b.  Consent  of  Other  Heirs  to  Sell. 

Form  No.  14927.' 

{Attach  to  Form  No.  U926.) 

The  undersigned  being  all  the  heirs  of  the  aforesaid  Williatn  Doe^ 
deceased,  with  the  exception  of  the  above  named  petitioner,  do  hereby 
join  with  said  petitioner  in  praying  that  the  decree  may  be  made  by 
this  court  as  prayed  for  in  said  petition. 

(^Signatures  of  all  other  heirs?) 

e.  Order  for  Sale  of  Premises. 
Form  No.  14928.* 

(^Title  of  court  and  cause  as  in  Form  No.  lJf.906.) 

And  now  this  tenth  day  of  December,  i899,  due  proof  of  the  service 
of  the  rule  in  this  case  having  been  made  on  all  parties  interested 
to  come  into  court  and  accept  or  refuse  the  real  estate  of  the  said 
William  Doe,  deceased,  at  the  appraised  value  thereof  or  show  cause 
why  said  estate  should  not  be  sold,  and  all  parties  in  interest  having 
neglected  or  refused  to  take  and  accept  said  estate  or  to  show  cause 
why  the  same  should  not  be  sold,  it  is  ordered  and  directed  by  the 
court  that  said  real  estate  be  sold  by  Nathan  Hale,  trustee,  the  said 
trustee  first  having  given  bond  to  the  commonwealth  of  Pennsyl- 
vania for  the  sum  oi  five  thousand  do\\a.x?,,  with  sureties  to  be  approved 
by  this  court,  conditioned  for  the  faithful  application  of  the  proceeds 
of  said  real  estate. 

And  it  is  further  ordered  that  the  aforesaid  real  estate  be  exposed 
to  public  sale  on  the  twentieth  day  of  December,  i899,  at  ten  o'clock 
in  the  forenoon  of  said  day,  and  that  said  sale  be  upon  the  terms  and 
conditions  following,  to  wit:  (^state  conditions  of  sale). 

By  the  Court. 

3.  Petition  by  Purchaser  to  Have  Lands  Assigned. 

Form  No.  14929.^ 

To  the  Honorable  the  Orphans  Court  of  the  State  of  Delaware  in  and 
iox Kent  County: 
The  petition  oi  Nathan  Hale  of  Fast Dorjer  hundred,  Kent  county , 
respectfully  represents: 

1.  Pennsylvania.  —Bright.  Pur.  Dig.     for  the   purpose  of  making  such   sale; 
(1894),  p.  611,  §  210.  who  shall  be  subject  to  the  same    re- 
See  also  list  of  statutes  cited  supra,     strictions,  and  have  the  same  powers, 

note  I,  p.  580.  and  whose  proceedings  shall  have  the 

2.  Pennsylvania.  —  Whenever  any  same  effect,  to  all  intents  and  purposes, 
real  estate  shall  be  ordered  to  be  sold  as  are  provided  in  the  case  of  such 
under  proceedings  in  partition,  the  or-  sales  by  executors  or  administrators, 
phans  court  are  hereby  authorized  and  Bright.  Pur.  Dig.  (1894^  p.  611,  §  211. 
required,  in  case  of  the  neglect  or  See  also  list  of  statutes  cited  supra, 
refusal  of  the  executor  or  administrator  note  i,  p.  580. 

to  execute  such  order,  or  incase  there  3.  Delaware. — The  court,  upon  the 
be  no  executor  or  administrator,  to  sale  being  approved,  shall  assign  to 
appoint  some  suitable  person   trustee     the   purchaser  the  premises  sold,   the 

604  Volume  13. 


14929.  PARTITION.  14931. 

That  an  order  was  made  at  the  June  term  of  this  honorable  court, 
A.  D.  \^99,  for  the  sale  of  the  intestate  lands  and  tenements  late  of 
William  Doe,  deceased,  which  are  fully  described  in  said  order  and 
the  return  of  the  commissioners  now  of  record  in  this  court;  that  at 
the  said  sale  your  petitioner  became  the  purchaser  of  {Here  specify 
lands  purchased^  at  the  sum  oi  five  thousand  dollars;  that  the  said 
sale  has  been  duly  approved  and  confirmed  by  the  court  at  the  pres- 
ent term;  that  he  desires  the  court  to  order  the  said  lands  so  as 
aforesaid  purchased  by  him  to  be  assigned  to  him  agreeably  to  the 
act  of  the  general  assembly  in  such  case  made  and  provided,  on  his 
entering  into  a  recognizance,  as  prescribed  by  the  said  act,  and 
which  he  is  prepared  to  do. 

He  therefore  prays  the  court  to  order  the  said  assignment;  and  he 
will  ever  pray,  etc. 

November  term,  a.  d.  i8PP.  Nathan  Hale. 

4.  Waiver  of  Dower  Right. 

Form  No.  14930.' 

{Attach  to  Form  No.  lJi923.) 
To  the  Honorable  the  Orphans  Court  of  the  State  of  Delaivare  in  and 
for  Kent  County: 

The  petition  of  Julia  Doe,  widow  of  William  Doe,  deceased,  named 
in  the  foregoing  petition,  respectfully  represents: 

That  deeming  it  for  her  interest,  as  well  as  the  interest  of  all  par- 
ties concerned,  that  the  lands,  tenements  and  hereditaments  of  the 
said  William  Doe,  mentioned  in  the  foregoing  petition,  should  be  sold 
clear  of  dower,  she  expressly  waives  the  assignment  of  her  dower 
therein  by  metes  and  bounds,  and  elects  to  take  in  lieu  thereof  an 
equivalent  share  of  the  proceeas  of  sale  of  such  lands,  tenements 
and  hereditaments. 
Witness :  Julia  Doe. 

William  West. 

y.  Review  of  proceedings. 
1.  Petition  to  Set  Aside  Judgement. 

Form  No.  1 4  9  3  i . 

(Precedent  in  Lindell  Real  Estate  Co.  v.  Lindell,  142  Mo.  67.)* 
[{Title  of  court  and  cause  as  in  Form  No.  592 l.y]"^ 

purchaser  entering  into  a  recognizance  equivalent  share  of  the  proceeds  of  the 

to  the  state,  to  be  taken  and  acknowl-  sale  of  the  whole  intestate  real  estate, 

edged  in  the  court,  with  surety  or  sure-  and  thereupon  the  court  may  set  aside 

ties  in  a  penal  sum  to  be  approved  by  the  assignment  of  dower  as  made  by 

the  court.     Rev.  Stat.  (1893),  p.  645,  c.  the  freeholders,    and    shall   order    the 

85,  §  15.  said  real  estate  to  be  sold.     Rev.  Stat. 

See  also  list  of  statutes  cited  supra,  (1893),  p.  646,  c.  85,  §  17. 

note  I.  p.  580.  See  also  list  of  statutes  cited  supra, 

1.  Delaware.  —  If  there  be  a  widow  note  i,  p.  580. 

of  the  intestate,  and  no  partition  shall  2.  It  was   held  in  this  case  that  the 

have  been    made  of  the  residue  after  judgment  should  have  been  opened, 

the  assignment  of  her  dower,  she  may,  3.  The  matter  to  be  supplied  withia 

by  petition,  elect  to  take  in  lieu  of  her  [  ]  will  not   be  found   in   the  reported 

■dower,    by     metes     and    bounds,    an  case. 
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Now  comes  your  petitioner,  Ellen  Davis,  and  states  to  the  court 
that  she  was  made  a  party  defendant  in  the  above  entitled  cause, 
which  was  an  action  instituted  in  this  court  on  July  30th,  i892,  by 
and  between  the  devisees  of  the  \a.te /esse  G.  Liiidell,  and  their  heirs 
and  assigns,  for  the  partition  of  the  real  estate  therein  described, 
subject  to  the  life  estate  therein  of  the  ■s>2\di  Jemima  Li7idell\  that 
your  petitioner,  said  defendant,  was,  at  the  institution  of  said  suit, 
and  now  is,  a  nonresident  of  the  State  of  Missouri,  and  was  not  sum- 
moned in  said  action,  neither  did  she  appear  to  said  suit,  nor  was 
she  made  a  party  as  a  representative  of  anyone  who  had  been  sum- 
moned or  appeared,  but  was  brought  in  by  publication  in  accordance 
with  the  provisions  of  the  statute  relating  to  nonresident  defendants; 
that  as  to  her,  a  default  was  granted  in  said  cause  and  the  allega- 
tions of  the  petition  taken  as  confessed,  and  on  the  hventy -third  day 
of  February,  i893,  an  interlocutory  judgment  of  partition  and  an 
order  for  the  sale  of  the  property  was  entered;  that  said  judgment 
undertook  to  define  the  respective  interests  in  and  to  said  real  estate 
of  the  parties  therein  designated,  and  directed  that  inasmuch  as 
partition  in  kind  seemed  impracticable,  a  sale  of  said  property  be 
made  by  a  special  commissioner  then  and  there  appointed  by  the 
court,  and  that  the  proceeds  of  such  sale  be  distributed  by  said  com- 
missioner to  the  parties  mentioned  and  described,  according  to  their 
respective  interests  as  defined  by  said  judgment;  that  (on  March  28,. 
\WS),  said  special  commissioner  made  his  report  of  the  sale  of  said 
property,  which  was  duly  approved  by  the  court,  and  (on  May  27, 
i893)  said  special  commissioner  made  his  final  report  showing  that 
the  whole  amount  of  the  purchase  money  had  been  paid  to  him  and 
that  he  had  distributed  the  same  (amounting  to  $67,089  net)  to  the 
parties  designated  by  the  court  according  to  their  respective  inter- 
ests; that  said  report  was  duly  approved  (on  March  27,  iS93),  and  a 
final  judgment  in  the  cause  was  then  and  there  entered  accordingly. 

The  petitioner  in  said  cause  alleged  that  your  petitioner,  defendant 
therein,  claimed  to  be  entitled  to  the  interest  in  said  property  which 
Jesse  G.  Lindell,  Jr.,  the  nephew,  or  grandnephew  oi  Jesse  G.  Lindell, 
deceased,  acquired  under  the  will  of  said  testator,  but  that  said 
interest  had,  by  mesne  conveyances,  passed  to  Williatn  F.  Ferguson, 
deceased  (whose  heirs  and  administrators  were  made  defendants 
therein),  and  was  owned  and  held  by  said  estate,  subject,  however, 
to  whatever  right  thereto  which  may  be  finally  adjudged  in  favor  of 
Edward  C.  Dameron  (also  defendant  therein),  under  and  by  virtue  of 
a  certain  written  agreement  between  William  F.  Fergusofi  and  one 
William  C.  Jamison,  concerning  which  a  suit  was  then  pending  on 
appeal  in  the  Supreme  Court  of  Missouri.  The  judgment  or  decree 
of  this  court  so  adjudged  and  found  that  your  petitioner  no  longer 
had  any  interest  in  the  premises.  Said  allegations  of  the  petition 
touching  the  right,  title  and  ownership  of  that  interest  in  said  prop- 
erty which  %^\A  Jess^  G.  Lindell,  Jr.,  acquired  under  and  by  virtue  of 
the  will  of  the  late  Jesse  G.  Lindell,  are  untrue  and  your  petitioner  has, 
and  then  had,  a  good  defense  to  such  action  whereby  it  will  appear 
that  she  is,  and  was,  entitled  to  be  adjudged  the  owner  of  the  inter- 
est in  said  property  acquired  by  the  %^\di  Jesse  G.  Lindell,  Jr.,  under 

606  Volume  13. 


14931.  PARTITION.  1493U 

said    will,    the    particulars   of   which   are    more    fully   set    forth   as 
follows: 

Your  petitioner  states  that  she  now  is,  and  was  prior  to  the  insti- 
tution of  said  suit,  the  wife  of  George  JDavis,  whom  she  married  in 
1 8^^,  but  that  prior  to  her  marriage  with  him  she  was  the  wife  of 
Peter  Lindell,  a  nephew  of  Jesse  G.  Lindell,  deceased,  and  that  the 
above  named  Jesse  G.  Lindeil,  Jr.,  was  her  son  born  of  such  mar- 
riage; that  said  son  Jesse  took,  under  the  will  oi  Jesse  G.  Lindell, 
deceased,  an  undivided  one  thirty-sixth  part  of  all  the  estate,  real  and 
personal,  of  which  said  testator  died  seised,  subject,  however,  to  the 
life  estate  of  Jemima  Lindell,  widow  of  testator;  that  on  Ju?ie  2Jf.th, 
i87^  said  Jesse  G.  Lindell,  Jr.,  by  his  deed  of  that  date,  for  a  valuable 
consideration  conveyed  to  William  C.  Jamison  all  the  right,  title  and 
interest  in  and  to  the  estate  which  he,  the  said  Jesse  G.  Lindell,  had 
acquired  under  said  will,  to  have  and  to  hold  the  same  in  trust  for 
your  petitioner  and  her  heirs  forever;  said  deed  described  by  metes 
and  bounds  the  real  estate  intended  to  be  conveyed  and  includes  the 
property  set  forth  in  the  above  action  for  partition;  that  on  June 
30th,  i87^  said  ya;«w<?/2,  as  her  trustee,  upon  the  request  of  your 
petitioner,  executed  a  deed  of  trust  of  that  date,  conveying  all  said 
property  to  George  W.  Cline,  as  trustee  for  Charles Hoyle,  to  secure 
the  payment  of  a  principal  note  for  %10,000,  ddittd  June  30th,  i87^ 
payable  three  years  after  date,  together  with  six  interest  notes  for 
%oOO  each,  payable  at  six,  twelve,  eighteen,  twenty-four,  thirty  and  thirty- 
six  months  after  date,  all  of  said  notes  being  signed  by  your  peti- 
tioner, and  payable  to  the  order  of  said  Hoyle;  that  afterwards,  to 
wit, on  December  23d,  iS79,  said  trustee,  George  IV.  Cline,  in  pursuance 
of  the  power  vested  in  him,  under  said  deed  of  trust,  sold  said  prop- 
erty at  public  vendue,  and  William  F.  Ferguson,  then  the  owner  of 
said  %10,000  note,  became  the  purchaser  for  the  sum  of  %9fi1l5,  and 
a  deed  for  all  of  said  property  was  then  and  there  executed  to  him  by 
said  trustee  pline;  that  the  amount  thus  realized  at  such  sale  was 
for  less  than  the  real  value  of  the  property;  that  said  sale  was  made 
under  and  by  virtue  of  an  agreement  by  and  between  said  William 
C.  Jamison,  your  petitioner's  trustee,  as  aforesaid,  and  said  Fergu- 
son that  said  Ferguson  "will  hold  said  property  as  security  for  the 
said  $i6>,0^6>  and  interest  thereon  from  and  diitev  January  1st,  i880, 
at  the  rate  of  eight  per  cent,  per  annum,  payable  semi-annually,  and 
when  said  %10,000  shall  be  paid  and  the  interest  as  aforesaid  shall  be 
paid,  then  the  said  Ferguson  will  convey  to  the  said  Jamison  the  said 
real  and  personal  estate,  or  to  such  person  as  the  said  Jamison 
shall  direct;  that  after  the  payment  of  said  %10,&00  and  interest, 
as  aforesaid,  the  said  Jamison  shall  be  the  owner  and  entitled  to  a 
conveyance  of  said  property  conveyed  to  said  Ferguson  by  said 
trustee  Cline,  as  aforesaid,  and  that  the  said  Jamison  will  pay  the 
interest  as  aforesaid  when  it  becomes  due  as  aforesaid;"  that  said 
agreement,  quoted  as  above,  was  then  and  there,  to  wit,  on  Decem- 
ber 23d,  1 879,  reduced  to  writing  and  signed  by  said  parties,  and  was 
duly  acknowledged  and  recorded  in  the  recorder's  office  of  the  city 
of  St.  Louis;  a  copy  of  the  same  is  herewith  filed;  that  said  agree- 
ment thus  entered  into,  although  in  the  nameof  said  y^twww  himself, 
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was  really  made  in  his  capacity  as  trustee  for  petitioner,  as  well  known 
to  said  Ferguson;  so  that  said  agreement  thus  inured  to  the  benefit  of 
your  petitioner  and  said  Ferguson  thereby  held  said  property  in  trust 
for  her;  that  s>a.\6  Jamison,  your  petitioner's  trustee,  continued  to 
pay  the  interest  to  said  Ferguson  on  said  sum  of  $10,000  as  required 
by  said  agreement  until  i884-;  that  on  August  6th,  \2>8Jf.,  saxd  Jamison 
executed  a  deed  whereby  he  conveyed  and  transferred  to  Logan  D. 
Dameron  all  the  right,  title  and  interest  in  and  to  all  of  said  property 
as  the  same  appeared  by  the  agreement  aforesaid  by  and  between 
%d\di  Ferguson  Bind  Jamison;  that  such  attempted  conveyance  hy  Jatni- 
son  on  his  own  account  of  any  interest  in  said  property  to  Dameron 
was  a  breach  of  trust  on  his  part,  and  said  Da7neron  accepted  said 
deed  with  full  notice  that  Jamison  had  no  right  or  interest  in  said 
property  under  said  agreement  or  otherwise,  except  as  the  trustee  of 
your  petitioner;  and,  moreover,  said  deed  to  Dameron,  although  pur- 
porting to  be  for  a  valuable  consideration,  \.o^'\\.,%l,000  cash,  was  in 
fact  executed  solely  to  protect  or  indemnify  said  Dameronirom.  such 
pecuniary  loss  as  he  might  sustain  by  reason  of  being  surety  on  cer- 
tain bonds  oi  Jamison  as  curator  and  as  administrator,  wherein  said 
Jamison  was  a  defaulter,  he,  the  said  Jamison,  being  then  wholly 
insolvent;  a  copy  of  said  deed  is  herewith  filed;  that  on  Ap?-il  11th, 
i891,  said  Logan  D.  Dameron  executed  a  deed  whereby  for  a  nominal 
consideration  he  sold  and  assigned  to  his  son,  Edward  C.  Dameron, 
all  the  right,  title  and  interest  to  said  property  as  acquired  by  him 
under  and  by  virtue  of  said  deed  ixoxa  Jamison  to  himself;  that  said 
deed  to  Edward  C.  Dameron  was  voluntary,  and,  moreover,  the  latter 
accepted  the  same  with  full  notice  of  the  rights  of  your  petitioner  in 
and  to  said  property  under  the  agreement  aforesaid  between  the  said 
Jamison  and  Ferguson;  that  William  F.  Ferguso?i  died  in  i?,83,  and  at 
the  June  term,  iWl,  of  the  probate  court  of  the  city  of  St.  Louis, 
said  Edward  C.  Dameron,  as  assignee  of  the  rights  oi  Jamison  in  and 
to  said  property,  under  the  agreement  aforesaid,  instituted  a  pro- 
ceeding (to  which  your  petitioner  was  not  a  party)  to  compel  the 
administrator  of  said  Ferguson,  Horace  Chiselin,  to  perform  said 
agreement  and  execute  a  deed  to  him,  Dameron,  conveying  all  the 
property  which  said  Ferguson  had  acquired  under  and  by  virtue  of 
the  deed  from  Cline,  trustee,  as  aforesaid,  at  the  same  time  tendering 
to  said  administrator  said  sum  of  %10,000,  with  (f/^>^/ per  cent,  interest 
to  date  in  accordance  with  the  conditions  of  the  agreement  between 
Jamison  ?in6.  Ferguson;  that  in  said  proceeding  a  judgment  was  ren- 
dered as  prayed,  and  upon  an  appeal  to  the  St.  Louis  Circuit  Court  a 
judgment  of  like  effect  was  entered;  that  an  appeal  was  taken  to  the 
Supreme  Court  and  said  appeal  being  yet  undetermined  at  the  date  of 
the  aforesaid  decree  in  partition,  this  court  ordered  that  the  interest 
acquired  by  Jesse  G.  Lindell,  Jr.,  under  said  will,  to  wit,  an  undivided 
one  thirty-sixth  part  in  the  proceeds  of  the  sale  of  said  property 
amounting  to  $1,863.59,  be  paid  to  Horace  Chiselin,  administrator  of 
William  F.  Ferguson,  deceased,  subject  to  such  right  as  might  be 
finally  adjudged  on  such  appeal  in  favor  of  sdixd  Edivard  C.  Dameron, 
which  was  accordingly  done. 

Your  petitioner  states  that  at  the  time  of  the  institution  of  the 
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partition  suit  herein,  there  was  also  instituted  in  this  court,  by  the 
same  plaintiff,  2i^2\n%X.  Jemima  Lindell  et  al.,  a  number  of  other  suits 
for  partition  between  the  devisees  of  Jesse  G.  Ltndell,  deceased,  and 
their  heirs  and  assigns,  of  the  remaining  portions  of  the  real  estate 
of  which  said  testator  died  seised;  to  which  actions  your  petitioner, 
being  a  nonresident,  was  made  a  party  defendant  by  publication  only 
and  entered  no  appearance  therein.  In  some  of  said  suits,  partition 
in  kind  being  impracticable,  the  property  was  sold,  and  in  others 
there  was  partition  in  kind.  In  each  case  the  judgment  defining  the 
rights  and  interests  of  the  parties  was,  so  far  as  concerns  the 
undivided  1-36  part,  acquired  by  Jesse  G.  Lindell^  Jr.,  under  said  will, 
the  counterpart  of  the  judgment  herein,  giving  to  the  estate  of  Fer- 
guson an  undivided  1-36  part  of  the  property  subject  to  the  right  of 
Dameron  under  the  agreement  aforesaid,  as  might  be  finally  adjudged 
upon  the  determination  of  the  cau'.e  then  pending  on  appeal  in  the 
Supreme  Court. 

Your  petitioner  states  that  since  the  date  of  the  decree  herein  and 
the  decrees  in  said  other  partition  suits,  said  appeal  came  on  to  be 
heard  in  the  Supreme  Court  and  the  judgment  of  this  court  therein 
was  affirmed;  whereupon  said  Chiselin,  as  administrator  of  Ferguson, 
in  pursuance  of  said  final  judgment,  accounted  to  said  Dameron  for 
the  sums  which  he  had  thus  received  in  the  partition  suit  wherein 
there  was  a  sale  of  the  property,  said  sums  aggregating  %18,720.75 
and  executed  to  said  Dameron  a  deed  for  all  the  property  which  had 
been  allotted  to  said  estate  in  the  cases  where  there  had  been  a  par- 
tition in  kind,  receiving  from  said  Dameron  ^t  the  same  time  about 
the  sum  of  %Ji.,500,  which,  together  with  the  cash  proceeds  of  the  sale 
previously  received  by  said  administrator  as  aforesaid,  was  taken  as 
in  full  payment  and  discharge  of  the  principal  and  interest  which  was 
required  by  the  agreement  aforesaid  between  Jamison  and  Ferguson 
to  be  paid  upon  the  execution  of  the  deed.  Your  petitioner  states 
that  while  it  is  true  as  alleged  in  the  petition  herein,  and  likewise  in 
the  other  partition  suits,  that  the  undivided  1-36  interest  acquired  by 
Jesse  C.  Lindei/  under  the  said  will,  passed  by  mesne  conveyances  to 
said  Ferguson,  yet  said  Ferguson,  by  reason  of  the  facts  aforesaid, 
held  the  same  in  trust  for  the  benefit  of  your  petitioner  and  it  was 
your  petitioner,  and  not  Dameron,  who  should  have  been  adjudged 
entitled  to  the  same  upon  payment  to  Ferguson  or  his  estate  of  the 
sum  stipulated  in  the  agreement  aforesaid.  Your  petitioner  states 
that  she  is  satisfied  with  the  partition  in  this  case  and  the  other  cases 
as  well  and  will  ratify  the  same,  provided,  of  course,  she  receives  the 
share  or  interest  allotted  to  the  estate  of  Ferguson  and  transferred  to 
Dameron;  and  that  she  is  willing  to  pay  whatever  sum  may  be  due 
from  her  under  the  aforesaid  agreement  between  her  trustee,  Jamison, 
and  Ferguson,  in  order  to  entitle  her  to  said  property. 

In  consideration  of  the  premises  your  petitioner  prays  that  the  judg- 
ment should  be  set  aside  and  that  she  be  allowed  to  answer  the 
petition  of  plaintiff  within  such  time  as  the  court  may  direct. 

[(^Signature  of  attorney  as  in  Form  No.  6921.  ^Y 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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2.  Order  Opening  and  Amending  Judgment. 

Form  No.  14932. 

(Precedent  in  Close  v.  Brown,  47  N.  J.  Eq.  328.)' 

\{Title  of  court  and  cause  as  in  Form  No.  10619.')]^ 
This  matter  coming  on  to  be  heard  on  the  petition  of  Daniel  H. 
Close,  in  the  presence  of  Frank  Bell,  of  counsel  with  the  said  peti- 
tioner, and  of  Charles  T.  Cowenhoven,  of  counsel  with  the  complainant 
in  said  cause,  and  the  court  having  heard  the  depositions  taken  on 
both  sides,  and  the  arguments  of  counsel,  and  it  appearing  to  the 
chancellor  that  the  petitioner  is  not  entitled  to  relief  except  so  far 
forth  as  concerns  the  len-a.CTe  tract  mentioned  in  the  proceedings  in 
this  cause;  and  it  also  appearing  that  the  exception  of  the  said  len 
acres  in  said  proceedings  was  made  by  inadvertence  and  mistake; 
and  it  also  appearing  that  it  was  the  intention  of  the  complainant, 
and  also  of  all  the  parties  defendants,  to  include  the  said  fen  acres 
in  the  said  proceedings  for  partition,  and  also  to  sell  the  same  with 
the  rest,  and  that  they  all  so  assured  the  said  Daniel  H.  Close,  at  and 
before  the  sale  to  him;  and  it  further  appearing  that  the  said  Daniel 
H.  Close  understood  that  he  was  bidding  for  the  said  ten  acres  as 
well  as  for  the  parcel  from  which  it  was  so  inadvertently  excepted: 

It  is  thereupon,  on  this  18th  day  of  September,  a.  d.  i8^9,  on  motion 
of  Charles  T.  Co7vetihoz>en,  of  counsel  as  aforesaid,  ordered  accord- 
ingly. And  it  is  further  ordered,  that  the  proceedings  in  this  cause, 
down  to  and  including  the  decree  for  sale,  be  and  the  same  are  hereby 
opened  so  far  as  respects  the  allegation  therein  of  and  concerning 
the  said  ten  acres.  And  it  is  further  ordered,  that  all  of  the  said  pro- 
ceedings be  and  the  same  are  hereby  amended  by  striking  out  there- 
from the  allegations  respecting  the  ten  acres  —  that  is  to  say,  the 
following:  "  Also,  excepting  a  small  ten-a.cre  lot,  or  thereabouts,  con- 
veyed by  the  said Terhutie,  guardian  as  aforesaid,  to  John  W. 

Herbert,  by  deed  of  April ,  a.  d.  i855,  from  out  of  the  said  prem- 
ises." And  it  is  further  ordered,  that  the  master  who  made  the  said 
sale  do  forthwith  make,  execute  and  deliver  his  deed  for  the  premises 
so  sold  to  the  said  Daniel  H.  Close  as  aforesaid,  upon  his  complying 
with  the  conditions  of  said  sale.  And  it  is  further  ordered,  that  this 
order  be  without  costs  to  either  party  as  against  the  other. 

[John  T.  Bird,  Vice-Chancellor.'\'^ 

VI.  PROCEEDING  TO  RECOVER  DAMAGES  FOR  FAILURE  ON  PART  OF 
PURCHASER  TO  COMPLETE  HIS  PURCHASE.* 

1.  This  order  was  affirmed  upon  tition  by  commissioners  appointed  by 
appeal.  the  court,  there  is  an  implied  condition 

2.  The  matter  to  be  supplied  within  that  if  the  purchaser  fails  to  complete 
[  ]  will  not  be  found  in  the  reported  the  sale  the  lands  may  be  resold  on  his 
case.  account  and  he  becomes  liable  for  the 

3.  The  matter  supplied  within  [  ]  will  difference  between  the  amount  of  his 
not  be  found  in  the  reported  case.  bid  and  the  amount  obtained  at  a  sub- 

4.  Damages  for  Failure  to  Complete  Pur-  sequent  resale  as  for  stipulated  dam- 
chase. —  Where  lands  are  sold  for  par-  ages.     Hutton  v.  Williams,  35  Ala.  503. 
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Form  No.  14933. 

(Precedent  in  Hutton  v.  Williams,  35  Ala.  504.)' 

[(ZVV//f  of  court  and  cause  as  in  Form  No.  5901^^ 

David  H.  Williams,  who,  as  guardian  for,  and  as  such  sues  for  the 
use  of,  William  B.  Hutton.,  Aquila  D.  Hutton,  Aurelius  W.  Hutton, 
and  Emmet  C.  Hutton,  minors,  under  the  age  of  twenty-one  years,  and 
Eugenia  F.  Williams,  who  sues  in  her  own  right,  claim  of  the  d^end- 
a'nt,  John  N.  Hutton,  two  hundred  and  fifty  dollars  as  damages,  under 
the  following  circumstances:  Aquila  D.  Hutton  died  in  6^r^if/?(?  county, 
Alabama,  in  the  year  i2>52,  leaving  a  will,  by  which  he  devised  all  his 
real  estate  to  the  said  William  B.,  Aquila  I).,  Aurelius  W.,  Emmet  C, 
and  Eugenia  F.,  who  are  his  children;  which  will  was  duly  admitted 
to  probate  in  said  county,  shortly  after  said  testator's  death.  The 
real  estate  thereby  bequeathed  was  as  follows,  {describing  the  land). 

On  the day  oi  June,  i856,  the  said  Eugenia  F.,   by  the  said 

David  H.  Williams,  her  husband  and  next  friend,  filed  her  petition  in 
th^ probate  court  of  said  county,  alleging  that  said  lands  could  not  be 
equitably  partitioned  among  the  said  legatees  without  a  sale,  and 
praying  the  court  to  order  a  sale  for  the  purpose  of  division.  Such 
proceedings  were  had  upon  said  petition,  in  conformity  to  law,  that 
on  the  IJfih  August,  i856,  the  sa.id probate  court  passed  a  decree  in 
conformity  with  the  prayer  of  said  petition,  directing  said  lands  to  be 
publicly  sold,  before  the  court-house  door  in  the  town  of  Eutaw,  on  a 
credit  of  one  and  two  years,  for  notes  with  at  least  tivo  good  sureties; 
the  first  payment  to  be  one-half  and  to  fall  due  twelve  months  after 
the  day  of  sale;  and  the  last  payment  to  fall  due  twenty-four  months 
after  said  sale,  but  to  bear  interest  after  twelve  months  from  the  date 
thereof;  and  appointing  F.  P.  Snedicor,  James  D.  Duncan,  David  P. 
Chiles,  John  J.  Carpenter,  and  Macklin  L.  Cockrell,  commissioners  to 
make  and  conduct  said  sale,  and  to  take  the  notes  of  the  pur- 
chasers payable  to  said  David  H.  Williams  and  Eugenia  F.,  his 
wife,  William  B.  Hutton,  Emmet  C.  Hutton,  Aurelius  W.  Hutton, 
and  Aquila  D.  Hutton;  and  directing  them  to  make  a  return, 
in  writing,  of  the  manner  in  which  they  should  execute  the 
trust.  The  said  commissioners  advertised  the  sale  of  said  lands, 
with  the  terms  of  sale,  pursuant  to  the  order  of  said  court,  and,  on 
the  6th  day  of  October,  i856,  in  pursuance  of  said  order  and  advertise- 
ment, put  up  all  of  said  lands  at  public  sale,  before  the  court-house 
door  in  the  town  of  Eutaw,  and,  in  the  presence  of  the  bystanders 
publicly  proclaimed  the  terms  of  sale;  and  said  lands  were  all  cried 
off  to  purchasers.  At  the  sale  thus  made,  the  sa.\d  John  N.  Hutton, 
well  knowing  the  terms  of  sale,  bid  off  the  undivided  moiety  of  the 
lands  above  described  (there  being  two  hundred  and  twelve  acres)  at 
%1^.12 1-2  per  acre,  the  whole  amounting  to  $<?7^.50,  for  which  he  was 
to  give  notes  in  pursuance  of  said  order  and  advertisement;  and  said 
undivided  moiety  of  said  lands  was  cried  off,  and  knocked  down  to 
him,  at  that  price.  But,  after  said  sale  was  concluded,  the  said  John 
N.  Hutton  refused  to  comply  with  the  terms  of  said  sale,  or  to  give 

1.  It  was  held  that  a  demurrer  to  this  2.  The  matter  to  be  supplied  within 
complaint  was  properly  overruled.  [  ]  will  not  be  found  in  the  reported  case. 
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his  notes  as  directed  by  said  order  of  sale,  or  in  any  way  to  perfect 
his  bid,  although  urged  and  requested  so  to  do  by  said  commis- 
sioners. On  the  6th  October,  i856,  the  said  commissioners  made 
their  return  in  writing  to  said  probate  court,  in  conformity  with 
the  order  appointing  them,  and,  among  other  things,  reported 
to  said  court  that  said  John  N.  Hutton  had  bid  off  the  undivided 
moiety  of  said  lands  at  said  sale,  (there  being  two  hundred  and 
twelve  acres),  at  %Jf..l2 1-2  per  acre,  the  whole  amounting  to  $874.50, 
for  which  he  should  have  given  his  notes;  but  that  he  refused  to  give 
his  notes  therefor,  as  directed  by  said  order  and  as  required  by  the 
conditions  of  said  sale.  The  said  court  then  ratified  the  sale  so 
far  as  the  said  John  N.  Hutton  was  concerned  in  bidding  off  said  undi- 
vided moiety;  but,  as  he  refused  to  give  his  notes  therefor,  the  said 
court  then  ordered  said  undivided  moiety  of  said  lands  to  be  resold, 
at  the  risk  of  said  John  JV.  Hutton,  on  the  terms  prescribed  in  the  first 
order,  by  P.  P.  Snedicor,  James  D.  Duncan,  John  J.  Carpenter,  Mcuklin 
N.  Cockrell,  and  John  Strait,  who  were  then  and  there  appointed  by 
said-  court  commissioners  for  that  purpose;  of  which  said  orders  of 
court  the  said  John  N.  Hutton  then  and  there  had  notice.  In  pursuance 
of  this  last  order  of  said  court,  the  said  last  named  commissioners 
re-advertised  and  resold  said  undivided  moiety  of  said  lands;  and  at 
this  last  sale  the  said  John  N.  Hutton  again  became  the  highest 
bidder  therefor,  and  the  same  was  knocked  down  to  him  at  the  price 
of  %3.50  per  acre,  the  whole  amounting  to  %lli2,  for  which  amount 
said  Hutton  executed  notes  in  conformity  with  the  terms  of  sale. 
The  said  commissioners  made  due  return  to  said  court  of  this  last 
sale,  and  their  report  was  by  said  court  confirmed.  The  difference 
between  said  Hutton  s  bid  at  said  first  sale,  and  his  bid  at  the  said 
second  sale,  is  $132.50;  and  in  consequence  of  his  refusal  to  comply 
with  the  terms  of  the  first  sale,  expenses  were  incurred  to  the  amount 
of  $100  in  making  the  second.  The  plaintiffs  therefore  claim  from 
him  these  two  amounts,  or  damages  equivalent  thereto,  for  his  failure 
to  comply  with  his  bid  and  the  terms  of  sale  at  said  first  sale,  with  the 
costs  of  suit. 

[(^Signature  of  attorney  as  in  Form  No.  6907^ 

1,  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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By  Harold  N.  Eldridge. 

I.  ACTION  BETWEEN  PARTNERS,  614. 

1.  Relating  to  Settlement  of  Partnership  Business y  614. 

a.  Billy  Complaint  or  Petition,  614. 

(i)  For  Accounting,  615. 

{a)  In  General,  615. 

Xp)  And  Dissolution,  617. 

{c)  Dissolution  and  Receiver,  617. 
(dT)  Discovery  and  Winding  Up,  620. 
(2)  Por  Receiver  and  Division  of  Proceeds,  623. 

b.  Answer  Consenting  to  Dissolution  and  Uniting  in  Prayer 

for  Accounting,  623. 

c.  Decree,  624. 

(i)  Appointing  Receiver,  624. 

(2)  Dissolving  Partnership  and  Providing  for  Distri- 
bution of  Property,  625. 
a.  Not  Relating  to  Settlement  of  Partnership  Business,  627. 

a.  Bill,  Complaint  or  Petition,  627. 

(i)  For  Damages  for  Breach  of  Partnership  Agree- 
ment, 627. 

(2)  For  Money  Put  into  Partnership  Through  False 

Representations,  630. 

(3)  For  Share  of  Partnership  Loss,  631. 

(4)  To  Enforce  Indemnity  Agreement,  632. 

(5)  To  Have  Assignment  Declared  Void  for  Fraud,  633. 

b.  Demurrer  on  Ground  that  Breach  of  Partnership  Agree- 

ment was  Cognizable  in  Laxv,  Not  in  Equity,  639. 

c.  Affidavit  of  Defense  that  Dissolution  was  Justified  Because 

of  Covenants  Broken,  639. 

d.  Replication  that  by  Reason  of  Partnership  Articles  Defend- 

ant was  Estopped  from  Showing  that   Action   was   in 
Fi7-m  Name,  640. 
II.  ACTION  BY  PARTNERS  AGAINST  THIRD  PERSON,  641. 
1.   Complaint  on  Promissory  Note,  641. 
8.  Affidavit  of  Partnership  and  Debt,  644. 

3.  Answer  that  Contract  was  Void  Because  Firm  was  Doing  Busi- 
ness Under  Fictitious  Name,  645. 
III.  ACTION  BY  SURVIVING  PARTNER,  646. 
1.  In  General,  646. 

a.   Against  Representative  of  Deceased  Partner,  647. 
(i)  For  Dissolution  and  Receiver,  648. 
(a)  Petition,  649. 
{b)  Answer,  651. 
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(2)  For  Reconveyance  of  Partnership  Property  Stand- 
ing in  Deceased  Partner" s  JVame,  652. 
b.   Against  Third  Person,  654. 

(i)  On  Promise  to  Both  Partners,  654. 
(2)  On  Protnise  to  Survivor,  655. 
8.  In  Probate  Court,  656. 

a.  To  Have  Property  Appraised  and  Sold  to  Survivor,  656. 

(i)  Petition,  656. 
(2)  Order,  657. 

b.  By    Survivor,    the   Executor   of  Deceased  Partner,    to 

Recover  Claims  Due  Him  Personally  from  Estate,  658. 

(i)  Petition,  658. 

(2)  Stipulation  for  Submission  of  Claims,  661. 

iv.  action  by  former  partner,  who  had  sold  interest  to 
Copartner,  to  recover  price  from  third  Person,  662. 
V.  Action  by  third  Person  against  partners,  664. 

1.  On  Profnissoty  Note,  664. 

a.  Petition,  664. 

b.  Atiswer  in  Abatement,  Setting  Up  Nonjoinder  of  Part- 

ners, 665. 

2.  For  Rent  of  Rooms,  667. 

VI.  ACTION  BY  THIRD    PERSON    AGAINST    SURVIVING    PARTNER, 
668. 

1.  In  General,  669. 

a.  On  Common  Counts^  669. 

(i)   On  Promises  by  Both  Partners,  66g. 
(2)   On  Promises  by  Survivor,  670. 

b.  To  Recover  Deposits  in  Partnership  Bank,  dio, 

2.  In  Probate  Court  for  Accounting,  672. 

I.  ACTION  BETWEEN  PARTNERS. 

1.  Relating*  to  Settlement  of  Partnership  Business. 

a.  Bill,  Complaint  or  Petition/ 

1.  Beqtiisites  of  Bill,  etc.  —  Generally.  Met.   (Mass.)  329,  which  was  a  bill  in 

—  For   the    formal   parts  of   a  bill    in  equity  to  settle  partnership  accounts,  a 

equity,  complaint  or  petition  in  a  par-  demurrer   for    the    nonjoinder    of   co- 

ticular   jurisdiction    consult    the  titles  partners  without    the  jurisdiction  was 

Bills  in  Equity,  vol.   3,  p.  417;  Com-  overruled,  where  their  absence  was  al- 

I'LAINTS,  vol.  4,  p.  1019.  leged  and  the  bill  further  averred  that 

See,   generally,    the   title   Accounts  they  had  received  their  full  share  of  the 

AND  Accounting,  vol.  i,  p.  272.  partnership  effects.     The  court,  in  Pal- 

Necessary  Parties.  —  It  is  well  settled  mer  v.  Stevens,  loo  Mass.  461,  referring 

that  in  suits  for  the  liquidation  and  set-  to  this  case,  said,  "'  No  doubt  *  *  *  the 

tlement  of  partnership  transactions  and  partners  not  joined  must  have  been,  if 

accounts,  all  of  the  partners  must   be  within  the  commonwealth." 
made  parties  to  the  suit.    Derby  v.  Gage,         If  one  partner  be  deceased,  his  repre- 

38  111.  27;  Francis  v.  Lavine,  21  La.  Ann.  sentative  is  a  necessary  party.     Carpen- 

265;  McKaig  V.  Hebb,  42  Md.  227;  Alii-  ter  v.   St.  Clair  Circuit  Judge,  (Mich, 

son  V.  Davidson,  2  Dev.  Eq.  (7  N.  Car.)  i8gg)8i    N.  W.   Rep.  95;    Krumbeck  v. 

79;   Waggoner  v.  Gray,    2   Hen.  &  M.  Clancy,  41    N.  Y.  App.    Div.  397;   Gray 

(Va.)  603.     But  in  Towle  v.  Pierce,  12  z/.  Larrimore,  4  Sawy.  (U.  S.)638.    And 
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(1)  For  Accounting 
{a)  In  General. 


he  should  sue,  and  not  the  heir  or 
widow  of  the  deceased  partner,  for  an 
accounting  against  the  surviving  part- 
ner.    Tate  V.   Tate,  35  Ark.  289. 

If  an  assignee  of  a  deceased  partner 
bring  a  bill  for  an  accounting  against 
the  surviving  partners  and  representa- 
tives of  other  deceased  partners,  the 
administrator  of  the  assignor  is  a 
necessary  party,  without  whom  the  bill 
is  fatally  defective.  De  Manderfield  v. 
Field,  7  N.  Mex.  17.  But  creditors  are 
not  generally  proper  or  necessary  par- 
lies.   Hoxie  V.  Carr,  1  Sumn.  (U.  S.)  173. 

Tlictt  Partnership  Existed.  —  The  fact 
that  a  partnership  between  the  parties 
existed  and  that  under  it  a  partnership 
business  was  transacted  by  them  must 
be  alleged.  Gray  v.  Kerr,  46  Ohio  St. 
652. 

Averments  in  a  complaint  that  the 
plaintiff  and  defendants  are  partners; 
that  all  books  of  account  of  the  trans- 
actions of  the  company  are  in  the  sole 
and  exclusive  possession  of  the  defend- 
ants, and  that  they  refuse  to  have  an 
account  of  the  transactions  of  the  com- 
pany taken,  Are  sufficient  to  authorize 
the  plaintiff  to  demand  an  accounting, 
and  that  is  the  only  remedy.  McMahon 
V.  Thornton,  4  Mont.  46. 

Unsettled  Accounts.  —  The  existence 
of  unsettled  accounts  growing  out  of 
the  partnership  relation  must  be  al- 
leged.    Gray  v.  Kerr,  46  Ohio  St.  652. 

Indebtedness  Due  Plaintiff.  —  No  alle- 
gation of  indebtedness  due  or  proba- 
bly due  to  plaintiff  is  necessary. 
Champion  v.  Williams,  2  Ohio  Dec. 
388.  For  although  the  plaintiff  is  a 
debtor  partner  and  no  balance  will  be 
coming  to  him,  yet  he  has  a  right  to 
have  the  assets  applied  to  the  debts  to 
ascertain  and  reduce  his  ultimate  lia- 
bility. Gray  v.  Kerr,  46  Ohio  St.  652. 
But  see  contra  Hunt  v.  Gorden,  52 
Miss.  194,  where  the  court  says,  "  A 
partner  who  impleads  his  associate  for 
a  settlement  must  aver  and  prove,  if 
denied,  an  indebtedness  to  himself,  or 
at  least  a  probable  indebtedness;"  and 
Stamps  V.  Bracy,  i  How.  (Miss.) 312. 

Offer  to  Pay  Balance.  —  Under  the 
ancient  equity  practice,  where  one  sued 
for  an  accounting,  it  was  necessary  to 
offer  in  his  bill  to  do  equity  by  an 
averment  of  his  willingness  to  pay  any 
balance   that   might   be   found    owing 


from  him  to  the  defendant,  but  such 
averment  has  for  many  years  been 
presumed,  and  the  bill  is  not  defective 
if  the  same  is  omitted  therefrom.  Craig 
V.  Chandler,  6  Colo.  543;  Continental 
Divide  Min.  Invest.  Co.  v.  Bliley,  23 
Colo.  160;  Wells  V.  Strange,  5  Ga.  22; 
Hudson  V.  Barrett,  i  Pars.  Eq.  Cas. 
(Pa.;  414. 

Prayer  for  Relief.  —  The  general  rule 
is,  that  a  court  of  equity  will  not  enter- 
tain a  bill  for  the  settlement  of  partner- 
ship accounts  while  the  partnership 
is  still  existing  and  the  bill,  on  its 
face,  shows  that  no  dissolution  of  the 
partnership  is  contemplated;  and  ordi- 
narily a  bill  in  equity  for  the  set- 
tlement of  a  partnership  account,  filed 
pending  the  partnership,  must  either 
directly  pray  the  dissolution  of  the 
partnership  or  show  that  it  is  contem- 
plated, so  that  the  general  prayer  for 
relief  may  be  interpreted  to  include  a 
prayer  for  dissolution.  Coville  v.  Gil- 
man,  13  W.  Va.  314.  But  an  exception 
exists  if  there  be  any  good  reason  for 
compelling  an  account  and  settlement. 
Pirtle  V.  Penn.  3  Dana  (Ky.)  247.  As 
where  the  parties  were  so  numerous 
that  they  could  not  all  be  brought  be- 
fore the  court  and  no  dissolution  of  the 
partnership  could  be  asked  for  or  de- 
creed for  that  reason.  Coville  v.  Gil- 
man,  13  W.  Va.  314.  Or  where  a  partner 
has  been  excluded  from  the  firm  and 
denied  his  membership,  or  it  has  been 
asserted  that  he  has  forfeited  and  lost 
it,  and  such  a  bill  is  necessary  in  order 
to  establish  his  rights  as  a  copartner. 
Maloney  v.  Crow,  11  Colo.  App.  518. 

In  Von  Tagen  v.  Roberts,  2  Pearson 
(Pa.)  137,  the  court  said  that  it  was  a 
long-mooted  point  in  the  English  courts 
whether  or  not  a  bill  for  an  account 
would  be  entertained  without  a  prayer 
for  a  dissolution;  "but  perhaps  it  is 
now  settled  there  in  favor  of  taking  the 
account  without  terminating  the  part- 
nership, which  is  certainly  according  to 
reason  and  justice.  Men  may  enter 
into  partnership  in  a  business  requir- 
ing a  large  outlay  of  capital,  may  stipu- 
late for  its  continuance  for  many 
years,  and  for  monthly  or  quarterly 
payments,  and  exhibitions  of  the  books 
of  the  firm,  yet  one  of  the  partners  may 
get  possession  of  the  whole  establish- 
ment,   receive    and   retain   all    of  the 


615 


Volume  13. 


14934.  PARTNERSHIP.  14934. 

Form  No.  14934. 

(Conn.  Prac.  Act,  p.  138,  No.  240.)' 

{Commencement  as  in  Form  No.  5912.^ 

1.  On  March  1st,  i876,  John  Doe  and  Richard  Feti,  partners  in 
trade,  under  the  firm  name  of  Doe&'  Fen,  Richard  Roe,  and  the  plain- 
tiff joined  in  chartering  the  ship  General  Washington,  and  proceeded 
to  fit  her  up  with  all  the  necessary  appliances,  furniture,  tackle, 
apparel,  and  provisions,  for  a  whaling  voyage  to  the  Arctic  ocean, 
and  on  April  1st,  i876,  had  laid  out  in  the  same  $30,000,  of  which 
Doe  &'  Fen  contributed  $15,000,  Richard  Roe  $5,000,  and  the  plaintiff 
$10,000. 

2.  Said  ship  sailed  on  said  day,  on  said  voyage,  and  returned  on 
December  1st,  iS78,  with  a  cargo  of  oil  and  whalebone  worth  $60,000. 

3.  Richard  Roe  took  charge  of  said  ship  and  cargo,  on  her  return, 
by  the  consent  of  all  parties,  and  sold  the  cargo,  and  received  said 
sum  therefor. 

4.  Said  Roe  has  paid,  out  of  said  proceeds,  all  expenses  of  the 
voyage  not  previously  advanced  by  the  owners,  and  all  moneys  due 
the  officers  and  crew  for  their  shares  and  pay,  to  their  satisfaction; 
and  has  a  considerable  balance  yet  remaining  in  his  hands. 

5.  The  plaintiff,  on  May  1st,  iS79,  demanded  of  said  Roe  an 
account  of  his  dealings  with  said  ship  and  cargo,  and  payment  of  the 
moneys  due  the  plaintiff  on  account  of  said  voyage,  but  said  Roe 
refused  to  give  such  account  or  make  any  payment  whatever  to  the 
plaintiff,  and  the  plaintiff  has  never  received  anything  on  account  of 
said  voyage. 

6.  The  plaintiff  is  informed  and  believes,  and  therefore  avers,  that 
said  Doe  cr'  Fen  have  received  payment  to  their  satisfaction  from  said 
Roe  of  the  moneys  claimed  by  them  on  account  of  said  voyage. 

The  plaintiff  claims, 

1.  An  account  from  Richard  Roe. 

2.  A  decree  settling  the  shares  due  each  of  the  several  parties  on 
account  of  said  voyage. 

3.  A  decree  for  the  payment  of  his  share  by  said  Roe,  or  by  said 
Roe  and  Doe  &=  Fen,  if  said  firm  have  received  more  than  their  due 
share. 

(Concluding  as  in  Form  No.  5912.) 

money,  refuse  to  account  or  exhibit  the  prayer  for  relief  was  as  follows:  "That 
books,  and  yet  the  dissolution  of  the  an  account  be  taken  of  all  said  corn- 
partnership  may  be  ruinous.  It  may  pany's  dealings  and  transactions  from 
be  precisely  what  the  partner  violating  the  commencement  thereof,  and  of  the 
the  contract  desires.  We  are  clearly  of  money  received  and  paid  out  by  the 
the  opinion  that  an  account  may  be  de-  plaintiff  and  the  defendant  respectively 
manded  in  such  cases,  and  in  almost  in  relation  thereto;  and  that  the  prop- 
any  case,  without  a  dissolution."  This  erty  of  the  firm  be  sold,  and  the  co- 
case  follows  Hudson  v.  Barrett,  i  Pars,  partnership  debts  and  liabilities,  if  any, 
Eq.  Cas.  (Pa.)  414,  and  seems  to  be  a  be  paid  off,  and  the  surplus,  if  any,  be 
stronger  case  against  the  necessity  for  divided  between  the  plaintiff  and  the 
a  prayer  for  dissolution  than  the  cases  defendants  according  to  their  respective 
above  cited.  interests." 

In  Lochte  z/.  Moeschler,  (Supreme Ct.  1.  See,  generally,   supra,  note  i,    p. 

Gen.    T.)   12    N.  Y.  St.    Rep.   763,  the  614. 
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{p)  And  Dissolution. 

Form  No.  14935. 
(Mansf.  Dig.  Ark.  (1884),  p.  1277,  No.  94.)' 

Pulaski  Circuit  Court. 
Richard  Roe y  plaintiff,  ) 

against  >•  Complaint  in  Equity. 

John  Doe.,  defendant.  ) 

The  plaintiff,  Richard  Roe.,  states  that  on  Xhe.  first  day  oi  January ^ 
i885,  he  formed  a  partnership  with  the  defendant,  John  Doe,  under 
the  style  of  Richard  Roe  &'  Co.,  in  the  business  of  buying  and  selling 
merchandise  in  the  city  of  Little  Rock.  By  the  terms  of  the  partner- 
ship, each  was  to  put  in  an  equal  amount  of  capital  and  share  equally 
in  the  profits,  losses  and  labors  of  the  business,  and  the  firm  was  to 
continue  y^z^^  years,  unless  sooner  dissolved  by  consent.  The  part- 
nership has  continued  nearly  two  years,  during  which  time  the  firm 
has  done  a  large  business.  Since  the  commencement  of  the  partner- 
ship the  defendant  has  formed  habits  of  intemperance,  which  wholly 
disqualify  him  as  a  manager  or  partner  of  a  mercantile  concern. 
These  habits  are  now  confirmed,  and  render  the  continuance  of  the 
connection  hazardous  to  the  plaintiff;  yet  the  defendant  will  not  con- 
sent to  a  dissolution  and  settlement  of  the  firm. 

Wherefore,  he  prays  judgment  for  the  dissolution  of  the  partner- 
ship, for  the  settlement  of  the  business  and  accounts  of  the  firm,  for 
the  division  of  the  assets  that  may  remain  after  the  payment  of  the 
firm  debts,  and  for  other  proper  relief. 

Richard  Roe. 
State  of  Arkafisas,  Pulaski  County. 
Richard  Roe  says  that  he  believes  the  statements  of  the  foregoing 
complaint  are  true. 

Richard  Roe. 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  November,  i887. 

Henry  Wilkins,  J.  P. 

{c)  Dissolution  and  Receiver.  ^ 

1.  See,  generally,  supra,  note  i,  p.  matter  of  course.  Sieghortner  z/.  Weiss- 
614.  enborn,  20  N.J.  Eq.  172. 

2.  Bequisites  of  Bill,  etc. —  Generally.  In  Hottenstein  v.  Conrad,  9  Kan. 
—  See  supra,  note  I,  p.  614.  435,  it  was   held  that  the  showing  of  a 

Facts  Authorizing  Receiver.  —  In  suits  necessity    for   a  receiver   need  not    be 

between  partners  to  dissolve  a  partner-  in  the  petition.     All  that  the  pleading 

ship,  a  receiver  will  not  be  appointed,  need  disclose  is  that  the  action  pending 

or  an  injunction  granted  or  continued  is  one  of  a  class  in  which  the  statute 

to  restain  a  partner  from  acting,  unless  says  a  receiver  may  be  appointed;  and 

the   facts   shown    are  such   as  would,  a  petition  which  discloses  an  unsettled 

upon  the  final  hearing,  entitle  the  com-  partnership   between   the   parties,   and 

plainant  to  a  decree  of  dissolution;  and  partnership  property   in   the  hands  of 

when  such  facts  are  established,  in  gen-  defendant,  and   the  exclusion  of  plain- 

eral  a  receiver  will  be  appointed  and  the  tiff  of  any  control  thereof,  presents  an 

defendant  enjoined  from  disposing  of  action  in  which,  upon  proper  showing, 

or  meddling  with  the  partnership  prop-  a  receiver  may  be  appointed, 

erty.     The   injunction  follows  the  ap-  Multifariousness. — A   bill  for  an  ac- 

pointment  of  a  receiver,  almost  as  a  count  and   for   a   winding  up   of   the 
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Form  No.  14936.' 

{Commencement  as  in  Form  No.  J^267.) 

1.  Tha.t  yo\xr  orB.to\-,  Richard  Roe,  in  or  about  the  month  oi  May, 
A.  D.  18^6,  agreed  v^'xth.  John  Doe,  the  defendant,  of  Kent  county  and 
state  oi  Delaware,  to  become  a  partner  with  him  in  the  trade  or  busi- 
ness of  grocers. 

2.  That  thereupon  a  certain  indenture,  bearing  date  the  fifteenth 
day  oi  May,  a.  d.  18P6,  was  made  and  executed  by  and  between  your 
orator  and  the  said  John  Doe,  which  said  indenture  was  in  the  words 
and  to  the  effect  following,  to  wit:  {Here  set  out  the  articles  of  part- 
nership in  full  ^.  And  your  orator  herewith  exhibits  the  said  indenture, 
marked  with  the  letter  'M,"  and  prays  that  the  same  may  be  taken 
as  a  part  of  this  his  bill  of  complaint. 

3.  And  your  orator  further  showeth  that  the  said  partnership  trade 
and  business  was  accordingly  entered  upon,  and  carried  on  by  the 
said  John  Doe  and  your  orator  pursuant  to  the  provisions  of  the  said 
indenture,  and  the  same  hath  ever  since  continued,  and  now  con- 
tinues; and  that  your  orator  hath  from  time  to  time  in  all  things  duly 
conformed  to  the  stipulations  and  agreements  in  the  said  indenture 
contained. 

4.  {Here  set  out,  in  paragraphs,  all  the  facts  sho7ving  how  the  defendant 
has  violated  the  terms  of  the  partnership,  and  add  the  prayers  as  follows.) 

The  complainant  prays  as  follows: 

1.  That  the  partnership  now  existing  between  Richard  Roe  and 
John  Doe  he  dissolved,  and  that  an  account  maybe  taken  of  all  and 
every  the  said  copartnership  dealings  and  transactions  from  the  time 
of  the  commencement  thereof;  and  also  an  account  of  the  moneys 
received  and  paid  by  the  ssLid  Richard  Roe  and  John  Doe,  respectively, 
in  regard  thereto;  the  complainant  being  ready  and  willing,  and 
hereby  offering  to  account  for  the  partnership  dealings  and  trans- 
actions which  have  been  carried  on  by  the  complainant;  and  that 
the  said  John  Doe  may  be  decreed  to  pay  to  the  complainant  what, 
upon  the  taking  of  the  said  accounts,  shall  appear  to  be  due  him. 

partnership    business    through    a    re-  ship,  and  the  legal  representatives  ot 

ceivership,  which  also  seeks  for  a  dis-  all  deceased  partners,  setting  forth  thaf 

covery  of  the  transactions  between  the  they    are    not    able    to   agree    upon    a 

said   partnership  and  one  of  its   cred-  method   of  winding   up  the    affairs  of 

itors,  is  multifarious,  as  there  are  two  such    copartnership,    or   that    there    is 

distinct   causes   of    action.     Luzier    v.  danger  of  the  assets  of  such  copartner- 

Naylor  Line,  etc.,  Co.,  8  Pa.  Dist.  632.  ship   being  wasted    by  or  inequitably 

1.  See,     generally,    supra,     note     2,  distributed  among  the  creditors  of  such 

p.  617.  copartnership,  the  Chancellor  shall  ap- 

Thereis  also,  in  Delaware,  a  statutory  point  a  receiver,  or  receiver  and  man- 
proceeding  concerning  the  dissolution  ager,  for  such  copartnership.  Such 
of  partnerships  and  the  appointment  of  petition  shall  be  accompanied  by  the 
receivers.  This  act  provides:  "That,  affidavit  of  one  or  more  of  such  peti- 
upon  the  dissolution  of  any  solvent  or  tioners,  that  the  statements  therein 
insolvent  copartnership,  having  its  contained,  so  far  as  they  relate  to  the 
principal  place  of  business  in  the  State  acts  of  the  said  petitioners,  are  true, 
of  Delaware,  and  upon  the  joint  peti-  and  so  far  as  they  relate  to  the  acts 
tion  to  the  Chancellor  of  the  State  of  of  any  other  person,  are  believed 
Delaware  of  all  of  such  partners  or  of  to  be  true."  Del.  Laws  (1895),  c.  68, 
all    the   survivors    of   such    copartner-  §  i. 
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2.  That  a  receiver  be  appointed  with  full  power  and  authority  to 
collect  and  receive  all  moneys  and  debts  now  due  or  to  become  due 
to  the  said  partnership,  or  to  the  said  John  Doe  and  Richard  Roe.,  or 
either  of  them,  as  partners;  to  pay  all  debts  of  the  partnership  now 
due  or  to  become  due;  to  manage  and  conduct  the  business  of  the 
said  partnership  in  the  future,  for  the  joint  benefit  of  the  said  John 
Doe  and  Richard  Roe  \  and  to  do  all  other  matters  necessary  and  proper 
to  such  conduct  and  management;  to  sell  the  property  and  effects  of 
the  said  partnership;  and  to  make  a  distribution  of  the  profits  of  the 
said  partnership  to  the  s>di\d  Richard  Roe  diwd.  John  Doe  according  to 
the  interest  which  they  have  therein. 

3.  That  the  complainant  may  have  such  further  and  other  relief  as 
the  nature  of  the  case  may  require. 

4.  That  a  subpcena  may  issue  (^concluding  as  in  Form  No.  Jf.267). 

Form  No.  14937.' 

To  the  Honorable  John  P.  Aligeld,  Judge  of  the  Circuit  Court  of  Cook 
County,  in  the  State  oilllinois. 

Your  orator,  James  A.  Hinchinan,  of  the  city  of  Chicago,  in  the 
state  of  Illinois,  respectfully  represents  unto  your  honor,  that  on  the 
tivelfth  day  ol  June,  iS91,  your  orator  entered  into  an  agreement 
with  IVilliam  Johnson  and  Frank  Stockton,  of  the  same  place,  the 
defendants  hereinafter  named,  and  formed  a  copartnership  under  the 
name  and  style  of  IVilliam  Johnson  uj^  Co.,  in  the  business  of  banking, 
which  agreement  was  reduced  to  writing  and  signed  by  your  orator 
and  the  defendants,  and  was  in  words  and  figures  as  follows:  (^Here 
was  set  out  the  agreement,  verbatim). 

That  the  business  of  the  partnership  was  carried  on  accordingly 
until  the  tenth  ddiy  oi  January,  i896,  when  the  firm  became  insolvent 
and  stopped  payments;  that  the  defendants  have  since  held  and 
retained  in  their  possession,  exclusively,  all  the  goods,  effects, 
papers  and  vouchers  of  the  firm,  and  are  collecting  debts  due  and 
wasting  and  misapplying  the  property  of  the  partnership,  to  the  ruin 
of  your  orator  and  to  the  prejudice  of  the  creditors  of  the  firm. 

Forasmuch,  therefore,  as  your  orator  is  without  adequate  remedy  in 
the  premises,  except  in  a  court  of  chancery,  and  to  the  end  that  the 
said  IVilliam  Johnson  and  Frank  Stockton  may  be  required  to  make 
full  and  direct  answer  to  the  same  (but  not  under  oath,  the  answer 
under  oath  being  hereby  waived);  that  the  said  copartnership  may  be 
declared  void  and  that  an  account  may  be  taken  of  all  and  every  the 
said  copartnership  dealings,  and  that  an  accounting  may  be  had  of 
all  debts  collected  since  the  said  firm  became  insolvent.  And  that 
your  orator  may  have  such  other  and  further  relief  in  the  premises 
as  equity  may  require  and  as  to  your  honor  shall  seem  meet. 

May  it  please  your  honor  to  grant  a  writ  of  summons  in  chancery 
directed  to  the  sheriff  of  the  said  county  of  Cook,  commanding  that 
he  summon  the  defendants,  William  Johnson  ^a^d  Frank  Stockton,   to 

1.  This  form  is  a  copy  of  the  original        See,  generally,  supra,  note  2,  p.  617. 
papers    filed    in    the    records    of     the        The  decree  is  set  out  infra.  Form  No. 
case.  14941. 
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appear  before  the  said  court  on  \.\\q  first  day  of  the  next  term  thereof, 
to  be  held  at  the  court-house  in  the  city  of  Chicago,  in  the  county 
aforesaid,  then  and  there  to  answer  this  bill. 

And  may  it  please  your  honor  to  grant  unto  your  orator  the 
people's  writ  of  injunction,  to  be  directed  to  the  said  William  Johnson 
and  Frank  Stockton,  restraining  them,  their  agents  and  attorneys,  from 
collecting  or  receiving  any  of  the  debts  due  and  owing  to  the  said 
firm  and  from  using  and  applying  any  of  the  property  of  the 
partnership  to  their  own  use  until  the  further  order  of  said  court. 

And  may  it  please  your  honor  to  appoint  a  receiver  to  collect  the 
debts  due  and  owing  to  the  said  firm  and  to  take  charge  of  and  pre- 
serve the  goods,  debts  and  effects  of  the  said  firm  to  the  benefit  of 
all  concerned. 

William  E.  Mason,  Attorney  for  Petitioner. 

(^Verification  as  in  Form  No.  Jf.270.^ 

(a)  Discovery  and  Winding  Up. 

Form  No.  14938. 
(Precedent  in  Tarabino  v.  Nicoli,  5  Colo.  App.  546.)' 

[(Title  of  court  and  cause  as  in  Form  No.  5911.y\^ 
The  plaintiff,  by  way  of  amending  his  complaint,  alleges: 
ist.  That  on  or  about  the  first  day  of  September,  a.  d.  \%8d,  the 
plaintiff  and  defendants  formed  a  partnership  for  the  purpose  of  con- 
ducting a  mercantile  business  under  the  name  and  style  of  R.  Nicoli; 
plaintiff  and  G.  Aiello,  the  defendant  of  that  name,  being  silent 
partners  in  said  firm. 

2d.  That  under  and  pursuant  to  the  agreement  forming  said 
copartnership,  the  parties  hereto  and  plaintiff  were  each  to  con- 
tribute one  third  of  the  capital  of  said  copartnership;  should  each 
contribute  their  time,  labor  and  services  in  conducting  said  business, 
and  were  to  share  by  thirds  in  profits  and  losses,  if  any. 

3d.  That  plaintiff  contributed  in  all,  in  money,  to  the  capital  of 
said  partnership  the  sum  ol  fourteen  hundred  dollars;  defendants 
contributed  each  about  twelve  hundred  dollars. 

4th.  That  in  order  to  carry  out  the  purposes  of  said  copartner- 
ship, it  became  and  was  necessary  for  the  plaintiff  and  defendants  to 
erect,  build  and  construct,  on  the  lands  hereinafter  described,  which 
lands  were  then  and  now  open  unoccupied  lands,  belonging  to  the 
United  States,  store  buildings  and  other  houses  thereon;  that  they 
did  erect,  build  and  construct  on  said  lands  one  store  building,  one 
saloon  building,  one  barn  and  kitchen,  and  other  outbuildings,  with 
their  joint  labor  and  money;  that  said  buildings  are  of  a  value  of 
about  t7i/o  thousand  five  hundred  dollars:  that  as  soon  as  the  said 
buildings  were  completed  they  began. business  therein. 

1.  A  demurrer  to  this  complaint,  for  might    not   be    regarded  as    a  bill  for 

the  purpose  of  testing  its   sufficiency,  discovery,  accounting  and  winding  up 

was    overruled,    on    the    ground    that,  of  partnership  affairs, 
while  it  was  perhaps  in  some  respects         See,  generally,  j«/ra,  note  2,  p.  617. 
rather  inarlificially  drawn,   there  was         2.  The  matter  to  be  supplied  within 

no    good    reason   why   the   complaint  []  will  not  be  found  in  the  reported  case. 
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5th.  That  said  buildings  were  built  upon,  as  plaintiff  is  informed 
and  believes,  and  on  said  information  and  belief  so  states  the  fact 
to  be,  the  southeast  quarter  of  the  northwest  quarter  of  section  iP, 
township  31  south,  of  range  61^  west,  of  6th  principal  meridian,  in 
Las  Animas  county,  Colorado^  or  upon  the  northeast  quarter  of  north- 
west quarter,  section  iP,  aforesaid;  that  at  the  time  of  beginning  the 
erection  of  said  buildings,  and  up  to  the  day  of  the  dissolution  of  said 
firm,  defendants  and  plaintiff  were  in  the  occupancy,  use  and  posses- 
sion of  said  premises  as  tenants  in  common  of  each  and  all  of  said 
buildings,  and  were  the  owners  thereof;  that  after  the  dissolution  of 
said  firm,  the  defendants  have  been  in  the  occupancy,  use  and  posses- 
sion thereof,  as  co-owners  and  tenants  in  common  thereof  with 
plaintiff,  occupying  the  same  under  an  agreement  then  and  there 
made,  to  pay  plaintiff,  as  rent  for  his  one  third  interest  in  said 
buildings  and  premises,  ten  dollars  per  month  as  rents  thereof;  that 
plaintiff  and  defendants  still  own  said  buildings,  as  copartnership 
property,  together  with  the  possessory  right  to  the  lands  upon  which 
they  are  situated;  that  they  have  never  divided  or  separated  their 
interest  therein,  and  the  same  is  undivided  partnership  property. 

6th.  That  on  or  about  the  first  day  of  August,  i891,  the  parties 
plaintiff  and  defendants  by  consent  dissolved  the  partnership  above 
mentioned,  so  far  as"  the  goods,  wares  and  merchandise  belong 
thereto,  and  so  far  as  the  bills  receivable  and  debts  of  said  firm  was 
concerned,  under  a  special  agreement  then  made;  that  defendants 
were  to  take  the  goods,  wares  and  merchandise,  and  bills  receivable, 
and  to  use  the  same  as  a  special  fund  for  the  purpose  of  paying  off 
and  discharging  all  the  debts  of  said  firm;  and  that  they  were  also 
to  hold  and  use  said  goods,  wares  and  merchandise,  and  bills 
receivable,  as  a  special  fund  in  trust  to  pay  off,  satisfy  and  discharge 
all  debts  of  said  firm,  as  well  as  to  raise  and  pay  plaintiff  the  sum  of 
^17S,  which  the  parties  at  said  dissolution  agreed  to  pay  plaintiff  out 
of  proceeds  of  sale  thereof,  as  well  as  to  pay  plaintiff  out  of  bills 
receivable,  and  which  were  held  by  them  as  a  special  trust  fund  out  of 
which  to  pay  him  one  third  of  all  sums  so  to  be  collected  by  them, 
and  all  debts  of  said  firm. 

7th.  That  at  an  attempt  of  an  accounting  made  at  the  time  of  disso- 
lution, it  was  estimated  that  the  firm  were  the  owners  of  goods,  wares 
and  merchandise  of  the  value  of  $4,^05.64;  that  there  were  bills 
receivable  of  the  nominal  or  real  value  of  about  ^,834-45;  that  the 
buildings  belonging  to  said  firm  were  worth  about  %2,500. 

8th.  That  thereupon  plaintiff  retired  from  said  firm,  upon  the 
•consideration  hereinbefore  mentioned  and  hereinafter  stated;  the 
defendants  agreeing  to  use  the  goods,  wares  and  merchandise,  as  well 
as  the  bills  receivable,  as  a  special  fund  in  trust  to  pay  off,  out  of  all 
moneys  derived  or  to  be  derived  therefrom,  all  debts  of  said  firm,  and 
to  pay  off  the  plaintiff's  $i75  above  mentioned,  and  also  one  third  of 
all  amounts  received  from  collections  made  from  bills  receivable  to 
plaintiff. 

9th.  That  defendants  have  not  paid  plaintiff  the  sum  of  ^175  out  of 
proceeds  of  sales  of  the  goods,  wares  and  merchandise,  as  agreed  to 
Jje  done,  or  in  any  other  manner  whatever,  or  any  part  thereof, 
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although  they  have  sold  in  due  course  of  business,  as  plaintiff  is 
informed  and  believes,  and  on  such  information  and  belief  states  the 
facts  to  be,  a  larger  part  if  not  all  the  goods,  wares  and  merchandise, 
realizing  large  sums  of  money  therefrom  in  cash. 

That  defendants  have  in  all  paid  plaintiff,  out  of  money  collected 
from  bills  receivable,  only  the  sum  of  $^(9,  although  of  the  $5,5-5^.^5 
of  bills  receivable  plaintiff  is  informed  and  believes,  and  on  such 
information  and  belief  states  the  fact  to  be,  that  they  have  collected 
a  large  amount  thereof,  amountmg  in  all  to  the  sum  of  %SfiOO',  that  no 
other  part  of  said  bills  receivable  so  collected  by  defendants  has  been 
paid  to  plaintiff,  except  the  said  sum  of  %J{50\  that  all  the  balance 
thereof  is  due  and  unpaid. 

That  of  the  debts  and  bills  payable  by  said  firm,  amounting  to 
^4,4^9.92,  plaintiff  is  unable  to  state  whether  any  or  all  of  said  debts 
have  been  paid,  or  whether  the  same  have  been  otherwise  discharged 
by  defendants;  that  of  the  rents  agreed  to  be  paid  plaintiff  for  his 
undivided  <?«^ />^/>^  interest  in  the  buildings  aforesaid,  of  $10.00  per 
month,  no  part  thereof  has  been  paid;  that  there  is  due  plaintiff 
therefor  $10.00  per  month  from  date  of  dissolution  of  said  firm. 

loth.  Plaintiff  further  says  defendants  utterly  decline  to  state  any 
account  of  sales  of  goods,  wares  and  merchandise  made  by  them,  and 
utterly  refuse  to  state  any  account  of  moneys  received  from  collec- 
tions from  bills  receivable  due  said  late  firm. 

That  they  deny  plaintiff  any  access  to  the  books  of  said  firm,  so  as 
to  enable  him  to  determine  how  much  of  the  debts  of  the  late  firm 
they  have  paid  off,  if  any,  and  also  to  enable  plaintiff  to  determine 
how  much  and  what  part  of  bills  receivable  they  have  collected,  if 
any. 

That  defendants  deny  plaintiff's  ownership  of  <?«<? />^/>^  undivided 
interest  in  the  buildings  aforesaid  mentioned,  or  any  part  thereof,  and 
wholly  refuse  to  pay  plaintiff  any  rent  therefor,  or  to  agree  to  any 
sale  or  division  thereof  or  the  proceeds  thereof. 

Wherefore  plaintiff  prays  judgment: 

ist.  That  his  right  to  one  third  undivided  interest  in  and  to  the 
buildings  aforesaid,  and  the  possessory  rights  of  plaintiff  and  defend- 
ants in  said  buildings,  and  the  grounds  upon  which  they  stand,  may 
be  established,  and  for  a  sale  and  partition  thereof,  dr  the  proceeds 
thereof  between  the  parties  thereto. 

2d.  For  the  sum  of  %100  rents  due  for  use  and  occupation  of  said 
buildings,  or  %10.00  per  month  since  the  dissolution  of  said  firm. 

3d.  For  the  sum  of  %n5,  due  as  aforesaid;  for  a  lien  on  any  goods, 
wares  and  merchandise  of  said  late  firm  now  remaining. 

4th.  For  judgment  for  one  third  oi  any  sum  found  due  plaintiff,  or 
any  accounting  of  collections  made  by  defendants  of  bills  receivable 
due  said  late  firm. 

5th.  For  judgment  for  an  accounting,  between  the  parties  hereto, 
of  all  matters  in  controversy. 

6th.  For  a  decree  of  this  court,  enforcing  plaintiff's  and  creditors' 
rights,  if  any,  to  the  goods,  wares  and  merchandise,  and  bills  receiv- 
able, or  to  the  proceeds  thereof  in  defendant's  hands,  or  for  judgment 
for  any  amount  due  plaintiff. 
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For  such  other  further  and  general  relief  as  may  be  according  to 
equity,  and  good  conscience,  or  according  to  law. 
\{Signature  and  verification  as  in  Form  No.  5Pii.)j^ 

(2)  For  Receiver  and  Division  of  Proceeds. 

Form  No.  14939. 

(Conn.  Prac.  Act,  p.  139,  No.  241.)" 

{Commenceynent  as  in  Form  No.  5912.) 

1.  On  May  1st,  iS78,  the  plaintiff  and  the  defendant  formed  a 
partnership  under  articles,  of  which  a  copy  is  hereto  annexed,  marked 
Exhibit  A. 

[Or,  if  the  agreement  was  not  in  writing,  state  its  effect  briefly,  e.  g., 
"under  an  agreement  that  the  plaintiff  should  contribute  the  use  of 
%1,000  capital,  and  that  the  plaintiff  and  the  defendant  should 
co-operate  in  the  care  and  labors  of  the  business,  and  that  the  plain- 
tiff should  receive  half  the  net  profits,  and,  upon  a  dissolution  of  the 
partnership,  repayment  of  his  capital,  with  interest,  and  that  the 
defendant  should  receive  half  of  the  net  profits."] 

2.  The  plaintiff  and  defendant  now  own  a  valuable  lease  of  the 
store  No.  100  Main  street,  in  Hartford,  and  a  large  and  valuable 
stock  of  goods,  and  they  have  also  a  large  amount  of  debts  due  to 
them,  and  a  valuable  good-will. 

3.  On  May  1st,  iS79,  the  defendant  (or  the  plaintiff),  pursuant  to 
the  provisions  of  said  agreement,  gave  to  the  defendant  {ox  plaintiff) 
a  written  notice  of  his  intention  to  dissolve  said  partnership,  of  which 
a  copy  is  annexed,  marked  Exhibit  P. 

4.  A  considerable  amount  of  property  belonging  to  the  partnership 
is  in  the  possession  and  under  the  control  of  the  defendant,  which  is 
liable  to  injury  and  waste,  unless  speedily  sold;  but  he  neglects  to 
sell  the  same,  and  refuses  to  allow  it  to  be  sold  by  the  plaintiff. 

5.  There  are  unsettled  co-partnership  claims  and  demands,  requir- 
ing attention;  and  the  books  and  papers  of  the  company  are  in  the 
defendant's  hands,  and  he  wholly  neglects  to  attend  to  the  business 
of  settling  the  affairs  of  the  company. 

The  plaintiff  claims, 

1.  That  a  receiver  of  the  property,  rights,  and  good-will  of  said 
partnership  be  appointed,  with  power  to  dispose  of  the  same,  and  to 
collect  all  debts,  for  the  benefit  of  all  parties  entitled  thereto. 

2.  That  the  proceeds  thereof  be  divided,  after  payment  of  all  just 
debts  of  said  partnership  and  the  costs  incident  to  this  action, 
between  the  parties  hereto,  according  to  their  respective  rights. 

(^Concluding  as  in  Form  No.  5912. ) 

b.  Answer »  Consenting  to  Dissolution  and  Uniting:  in  Prayer  for 

Accounting. 

1.  Thematter  to  be  supplied  within  []  3.  For  the  formal  parts  of  an  answer  in 
will  not  be  found  in  the  reported  case,     a  particular  jurisdiction  see  the  titles 

2.  See,  generally,  supra,  note  2,  p.     Answers  in  Code  Pleading,  vol.  i,  p. 

617.  7gg;    ANSWERS  IN  EQUITY,  vol.  I,  p.  854. 
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Form  No.  14940. 

(Mansf.  Dig.  Ark.  (1884),  p.  1277,  No.  95.) 

Pulaski  Circuit  Court. 
Richard  Roe ^  plaintiff,  ^ 

against  V  Answer. 

John  Doe,  defendant.  ) 

The  defendant,  John  Doe,  consents  to  the  dissolution  of  the  part- 
nership in  the  complaint  mentioned,  and  unites  in  the  prayer  of  the 
plaintiff  for  the  settlement  of  the  business  and  accounts  of  the  firm, 
and  for  the  division  of  the  assets  that  may  remain  after  the  payment 
of  the  firm  debts,  and  for  whatever  else  is  proper. 

John  Doe. 
{Affidavit  as  in  Form  No.  IJfiSS.) 

e.  Decree.' 
(1)  Appointing  Receiver. 

Form  No.  i  494  i .' 

{Commencement  as  in  Form  No.  12120.^ 

This  cause  having  come  on  to  be  heard  upon  a  petition  oi  James 
A.  Hinchman  {Here  were  inserted  the  facts  of  the  petition). 

Now  therefore,  in  consideration  thereof,  it  is  ordered,  adjudged 
and  decreed,  and  this  court  doth  hereby  order,  adjudge  and  decree, 
as  follows: 

It  is  ordered  that  A.  P.  Minchener,  of  the  city  of  Chicago,  be  and 
he  is  hereby  appointed  receiver  to  receive  the  outstanding  debts  and 
effects  of  the  late  copartnership  of  James  A.  Hinchman,  William 
Johnson  and  Frank  Stockto?i,  in  the  pleadings  in  this  case  mentioned ; 
that  the  said  A.  P.  Minchener  enter  into  a  bond  in  the  penal  sum  of 
one  hundred  thousand  dollars,  with  security  to  be  approved  by  the 
master  in  chancery  of  this  court,  conditioned  for  the  faithful  per- 
formance of  his  duties  as  such  receiver,  and  that  he  will  be  answer- 
able for  what  he  shall  receive  of  such  outstanding  debts  and  effects, 
and  will  pay  the  same  as  this  court  shall  from  time  to  time  direct. 

And  it  is  further  ordered  that  the  defendants  deliver  to  the  said 
A.  P.  Minchener,  as  such  receiver,  all  books  of  accounts,  securities 
and  evidences  of  indebtedness  and  effects  belonging  to  the  said 
copartnership;  and,  in  case  there  shall  be  action  to  put  any  of  the 
debts  in  a  suit  for  the  recovery  thereof,  the  said  receiver  is  to  make 
use  of  the  names  of  the  complainant  and  defendants  or  either  of 
them,  as  it  may  become  necessary  for  that  purpose. 

It  is  further  ordered  that  the  said  receiver  from  time  to  time  make 
report  to  the  court  of  his  proceedings  on  this  behalf,  and  that  he  be 

1.  For  the  formal  parts  of  a  judgment  2.  This  form  is  a  copy  of  the  original 
or  decree  in  a  particular  jurisdiction  papers  filed  in  the  records  of  the  case, 
consult  the  title  Judgments  and  De-  The  bill  is  set  out  supra.  Form  No. 
CREES,  vol.  10,  p.  645.  14937- 
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at  liberty  to  apply  to  the  court  for  further  directions  as  he  may 
deem  necessary. 

Done  at  the  city  of  Chicago,  this  twenty-eighth  day  oi  January,  iS96. 

John  P.  Altgeld, 
Judge, of  the  Circuit  Court  of  Cook  County. 

(2)  Dissolving    Partnership   and   Providing   for   Distribution 

OF  Property. 

Form  No.  14942. 

(Precedent  in  Walker  v.  Carey,  53  111.  471.)' 

[{Commencement  as  in  Form  No.  12130.)]^ 

And  now  at  this  day  comes  the  complainant,  by  his  solicitors,  and 
the  defendants,  by  their  solicitors,  and  this  cause  is  set  down  for 
hearing  on  original  and  amended  bills,  the  several  answers  of  defend- 
ants, replications  of  the  complainant,  exhibits,  and  oral  and  written 
proofs  to  be  heard.  And  thereupon  this  cause  comes  on  for  hearing 
and  trial,  set  down  as  above.  And  the  complainant  and  defendant 
introduced  their  respective  proofs  and  evidence,  both  oral  and  written. 
And  it  is  proved  by  the  evidence  introduced,  and  the  court  so  finds, 
that  the  complainant  and  the  said  defendant.  Walker,  entered  into 
partnership,  and  continued  the  business  thereof,  as  stated  in  said 
bill;  it  was  further  proved  by  the  evidence  introduced,  and  the  court 
so  finds,  that  the  partnership  business  has  ended,  and  that  there  has 
never  been  a  final  adjustment  of  their  partnership  affairs.  It  was 
further  proved  by  the  evidence  introduced,  and  the  court  so  finds, 
that  before  the  commencement  of  this  suit,  the  said  complainant  and 
the  said  defendant  divided  the  property  belonging  to  said  firm,  except 
the  lumber  and  wood  on  hand,  and  the  debts  and  accounts  due  the 
firm,  and  that  said  defendant.  Walker,  got  his  share  in  personal  prop- 
erty, and  the  said  complainant  got  his  share  in  some  personal  prop- 
erty and  in  the  real  estate  described  in  said  bill;  it  was  further 
proved  and  admitted  by  Walker,  that  he  had  received  the  share  of 
said  property  that  was  set  apart  to  him,  and  the  court  finds  the  fact 
so  to  be.  It  was  further  admitted,  and  the  court  so  finds,  by  the  said 
Walker,  that  the  legal  title  to  the  undivided  one-half  of  the  real  estate 
described  in  said  bill  was  in  the  said  Walker,  and  that  he  had  agreed 
to  convey  the  same  to  the  said  complainant;  it  was  further  proved 
by  the  evidence,  to  the  satisfaction  of  the  court,  that  the  said  defend- 
ant. Walker,  has  neglected  and  refused,  and  still  neglects  and  refuses, 
to  convey  said  real  estate  to  the  said  complainant,  and  the  court  finds 
the  fact  so  to  be.  It  was  further  proved  by  the  evidence  in  the  case, 
and  the  court  so  finds,  that  since  the  division  of  said  real  and  per- 
sonal property  above  recited,  the  defendant,  Walker,  has,  by  agree- 
ment and  consent  of  the  complainant,  appropriated  and  used  all  of 
the  lumber  belonging  to  the  firm  at  the  lumber-yard  at  Paris,  at  a 

1.  On  a  writ  of  error  to  reverse  this     evidence  in  the  words  of  the  witnesses, 
decree,    principally    because    the    evi-     but  the  facts  proved, 
dence  was  not  preserved  in  the  record,         2.  The  matter  to  be  supplied  within 
the  decree   was   sustained,    the    court     [  ]  will   not  be  found  in  the  reported 
holding  that  a  decree  need  not  give  the     case. 
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price  agreed  on  by  them,  and  that  the  said  defendant,  Walker,  has. 
collected  all  of  the  accounts  that  were  due  the  firm  and  were  collect- 
ible, and  has  charged  himself  with  the  same.  It  was  further  proved 
by  the  evidence  in  the  case,  that  the  complainant  has  appropriated 
all  of  the  lumber  belonging  to  the  said  firm  at  the  mill,  and  is  properly 
charged  with  the  same,  and  the  court  so  finds,  and  the  value  and 
quality  thereof  was  also  proved  by  the  evidence.  It  was  further 
proved  by  the  evidence,  and  the  court  so  finds,  that  all  of  the  debts 
against  said  firm  have  been  paid,  and  that  all  the  assets  and  property 
of  said  firm  have  been  disposed  of,  and  that  there  is  now  no  property 
remaining  on  hand  belonging  to  said  firm,  and  no  outstanding  evi- 
dence of  indebtedness  against  said  firm,  excepting  the  two  notes 
mentioned  in  said  bill  and  answer  as  given  by  said  firm  to  said  Walker, 
and  by  said  Walker  assigned  to  said  defendant,  Kile.  It  was  further 
admitted  by  the  said  defendants,  and  each  of  them,  that  said  two 
notes,  assigned  and  indorsed  by  said  Walker  to  said  Kile,  were  so 
assigned  and  indorsed  after  the  same  became  and  were  due,  and  the 
court  so  finds  the  fact  to  be.  It  was  further  proved  by  the  evidence, 
and  the  court  so  finds,  that  the  said  Kile  has  commenced  a  suit  on 
said  notes  in  the  Edgar  circuit  court,  against  the  said  complainant 
and  the  said  defendant.  Walker,  and  that  said  notes  amount,  at  this 
date,  to  the  sum  of  twenty-five  hundred  dollars.  It  was  further  proved 
by  the  evidence  in  the  case,  and  the  court  so  finds,  that  at  the  time 
and  before  the  assignment  and  endorsements  of  said  notes  by  said 
defendant.  Walker,  to  the  said  defendant,  Kile,  that  the  said  defend- 
ant. Walker,  had  in  his  possession  and  had  appropriated  to  his  own 
use  of  the  property  and  assets  of  said  "firm  of  Carey  6^  Walker,  a  sum 
of  money  more  than  sufficient  to  pay  off  and  satisfy  said  notes,  and 
was  at  that  time  indebted  to  said  firm  as  aforesaid,  more  than  the 
said  firm  was  indebted  to  said  defendant.  Walker,  on  and  by  said  two 
notes,  and  that  said  notes  were  equitably  paid  and  satisfied  after 
the  maturity  thereof,  and  before  the  assignment  of  the  same  to  the 
defendant,  Kile,  and  that  said  defendant,  Kile,  received  said  notes 
after  they  had  been  so  paid,  as  aforesaid,  and  after  the  maturity 
thereof,  of  all  which  facts  Kile  had  notice.  It  was  further  proved  to 
the  satisfaction  of  said  court,  by  the  evidence  herein,  and  the  court 
so  finds,  that  after  the  payment  of  said  tjvo  notes  by  the  defendant. 
Walker,  as  aforesaid,  the  said  defendant,  Walker,  would  still  be  owing 
to  said  firm  the  sum  of  one  hundred  and  fifty-eight  dollars,  one  half  of 
which  would  be  justly  due  from  said  defendant.  Walker,  to  said  com- 
plainant, Carey,  and  the  court  so  finds.  It  was  further  proved  by 
the  evidence  introduced,  and  the  court  so  finds,  that  the  statements 
of  the  accounts  as  filed  by  said  defendant,  Walker,  with  his  answer, 
is  not  correct;  and  it  was  further  proved  by  the  evidence  introduced, 
and  the  court  so  finds,  that  the  true  statement  of  their  partnership 
accounts  is,  that  after  crediting  the  said  defendant.  Walker,  with  the 
amount  of  said  two  notes  given  by  said  firm  to  Carey  &=  Walker,  and 
by  him  assigned,  after  the  maturity  thereof,  to  said  Kile,  and  the  pay- 
ment thereof  as  aforesaid,  that  the  said  defendant,  Walker,  was  still 
owing  to  said  complainant,  Carey,  the  sum  of  seventy-nine  dollars  on. 
final  account. 
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Wherefore,  it  is  by  the  court  ordered,  adjudged  and  decreed,  that 
the  partnership  heretofore  existing  between  the  said  complainant  and 
the  said  defendant,  Walker,  be,  and  the  same  is  hereby  dissolved,  and 
that  the  said  defendant.  Walker^  convey  to  said  complainant,  the 
undivided  /;a^of  the  real  estate  in  said  bill  mentioned,  to-wit:  The 
south  half  of  northeast  quarter  of  N  W  1-4  and  N  W  1-4  of  N  W  1-4 
excepting  nineteen  (^19)  acres  heretofore  sold  by  £sh'e  Quiet  to  James 
Heaton;  the  S  1-2  of  N  W  1-4  and  N  E  1-4  of  S  W  1-4  and  all  that 
part  of  N  W  1-4  of  S  E  1-4  and  S  W  of  S  E  1-4  lying  east  of  Sugar 
Creek,  all  of  said  land  being  in  section  sixteen  (^16)  township  thirteen 
{13)  north  of  range  eleven  {li)  west,  situated  in  Edgar  county.  State 
of  Illinois,  within  twenty  days  from  the  rising  of  this  court,  and  in 
default  of  such  conveyance,  that  the  master  in  chancery  of  this  court 
convey,  by  deed,  the  same  to  the  said  complainant. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  said  defend- 
ants, and  each  of  them,  be,  and  they  are  hereby  forever  barred  and 
enjoined  from  collecting  the  said  two  notes  in  this  decree,  and  in  said 
bill  and  answer,  mentioned  as  given  by  the  firm  of  Carey  c^  Walker 
to  the  said  Walker,  and  by  him  assigned  to  said  Kile,  from  the  said 
complainant,  or  any  part  thereof,  and  that  said  notes  be,  and  they 
are  hereby  declared  paid,  so  far  as  the  complainant  is  concerned. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  said  defend- 
ant, Walker,  pay  to  the  said  complainant  the  sum  due  him  as  above 
found,  on  settlement  of  the  partnership  accounts. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  said  com- 
plainant and  the  said  defendant,  Walker,  each  pay  one  half  of  the 
costs  of  this  proceeding,  and  that  execution  issue  for  said  amount 
decreed  to  be  paid  to  complainant,  and  to  each  party,  for  costs,  as 
aforesaid. 

\{^Date  and  signature  as  in  Eorm  No.  1494^1. )Y 

2.  Not  Relating'  to  Settlement  of  Partnership  Business. 

a.  Bill,  Complaint  or  Petition.^ 
(1)  For  Damages  for  Breach  of  Partnership  Agreement. 

Form  No.  14943. 

(Precedent  in  Hill  v.  Palmer,  56  Wis.  124.)' 

1.  The  matter  to  be  supplied  within  remedy  of  the  plaintiffs  was  by  an  ac- 
[  ]  will  not  be  found  in  the  reported  tion  in  equity  for  an  accounting  and 
case.  settlement  of  the  partnership  affairs. 

2.  For  the  formal  parts  of  a  bill  in  The  order  sustaining  this  demurrer 
equity,  complaint  or  petition  in  a  par-  was,  however,  reversed  in  the  supreme 
ticular  jurisdiction  consult  the  titles  court.  This  court  said:  "It  is  a  fairly 
Bills  in  Equity,  vol.  3,  p.  417;  Com-  debatable  question  whether  it  appears 
PLAINTS,  vol.  4,  p.  1019.  from  the  complaint  that  the  agreement 

3.  A  demurrer  to  this  complaint  was  between  the  parties,  in  respect  to  the 
sustained  in  the  trial  court,  on  the  copartnership,  was  anything  more  than 
ground  that  the  facts  therein  stated  an  executory  agreement  to  enter  into  a 
showed  that  the  parties  were  partners  partnership  in  the  future,  which  was 
in  the  contract  with  Cline  and  in  the  never  executed.  *  *  *  But,  however 
execution  thereof,  and   that   the   only  this  may  be,  it  seems  clear  that  if  any 
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\iCommeticing  as  in  Form  No.  5937)  that  one  CVt'/ie  was  the  owner  of 
certain  pine  lands  in  Shawano  county,  and  informed  the  plaintiffs  that 
if  suitable  terms  could  be  agreed  upon  he  would  enter  into  a  contract 
with  them  to  cut,  log,  and  run  the  timber  standing  on  such  lands; 
and  that  thereupon  the  plaintiffs  went  upon  said  lands  and  estimated 
the  quantity  of  timber  thereon,  and  the  cost  of  cutting,  logging,  and 
running  the  same,  and  of  the  improvements  necessary  to  be  made  in 
certain  streams  upon  which  the  logs  were  to  be  run,  for  the  purpose 
of  entering  into  a  contract  with  Cline  in  that  behalf,  j^ 

And  the  plaintiffs  further  show  that  thereafter,  and  in  the  month  of 
September,  i877,  these  plaintiffs,  and  the  said  defendant,  John  N. 
Palmer.,  entered  into  a  contract  or  agreement  wherein  and  whereby 
it  was  agreed  that  the  said  parties  should  enter  into  a  copartnership 
for  the  purpose  of  cutting,  logging,  and  running  said  timber  of  said 
Cline  as  hereinafter  set  forth. 

That  by  the  terms  of  said  contract  it  was  agreed  and  understood 
by  and  between  these  plaintiffs  and  the  said  defendant  that  the  said 
defendant  should  immediately  apply  to  the  said  Cline  for  the  job  of 
putting  in  and  running  of  said  timber,  operations  to  commence  dur- 
ing the  fall  of  said  year,  and  said  timber  to  be  put  in  during  the  com- 
ing logging  season  of  i877-^,  or  as  much  thereof  as  the  said  Cline 
would  permit,  and  the  balance  during  the  following  logging  seasons, 
until  all  should  be  put  in;  that  the  said  defendant  was  to  take  said 
job  of  putting  in  all  of  said  timber  pursuant  to  said  agreement,  pro- 
vided he  could  get  therefor  not  less  than  %2Jl^fi00;  that  such  contract 
for  said  job  was  to  be  made  in  the  name  and  taken  by  S3\(^  John  N. 
Palmer  alone,  for  the  benefit  of  said  defendant  and  these  plaintiffs, 
and  that  the  business  of  said  partnership,  and  all  the  transactions 
thereto  appertaining,  were  to  be  done  and  carried  on  by  the  said 
parties  jointly,  and  that  said  plaintiff  Ilill  should  personally  manage 
and  superintend  the  cutting  and  banking  of  said  logs;  and  it  was 
further  agreed  and  understood  by  and  between  said  plaintiffs  and 
said  defendant  that  said  defendant  should  furnish  and  bear  one  half 
of  the  expense  and  cost  of  said  logging  operation,  and  the  cost 
necessary  to  properly  improve  said  streams  to  facilitate  the  running 

copartnership  ever  existed  between  but  it  was  immediately  terminated  by 
these  parties  it  commenced  when  the  the  wrongful  act  of  the  defendant  (so 
agreement  between  Cline  and  the  de-  far  as  he  could  terminate  it)  and  no 
fendant  was  executed.  Giving  to  the  business  was  transacted  —  nothing 
complaint  the  most  favorable  construe-  whatever  was  done  by  the  parties  as 
tion  for  the  defendant  of  which  it  will  partners;  "  and  it  is  well  settled  that  the 
admit,  and  we  think  the  agreement  wrongful  refusal  by  a  party  to  a  con- 
therein  alleged  is,  in  substance  and  tract  of  copartnership  to  permit  the 
effect,  that  the  defendant  should  sue-  firm  to  commence  business,  or,  as  it  is 
ceed  in  making  a  contract  with  Cline  sometimes  termed,  to  launch  the  part- 
which  should  be  satisfactory  to  the  nership  business,  is  ground  for  an  ac- 
plaintiffs,  to  cut,  log,  and  run  Cline's  tion  at  law  by  the  injured  partner  to 
timber,  then  the  parties  should  become  recover  damages  of  the  partner  whose 
partners  in  that  enterprise  on  the  terms  wrongful  act  has  defeated  the  purpose 
and  conditions  stipulated  between  them,  for  which  the  copartnership  was  formed. 
In  that  view  of  the  case,  there  may  1.  The  matter  enclosed  by  and  to  be 
have  been  a  time  when  a  copartnership  supplied  within  []  will  not  be  found  in 
actually  existed  between    the    parties;  the  reported  case. 
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of  said  logs,  and  all  other  expenses  and  costs  thereto  appertaining, 
and  these  plaintiffs,  together,  to  furnish  one  half  thereof;  that  all 
losses,  or  gains  and  profits,  if  any  there  should  be,  be  divided  equally 
between  them,  one  half  to  the  said  defendant  and  one  half  to  these 
plaintiffs,  and  all  partnership  property,  supplies,  camping  equipments, 
etc.,  remaining  on  hand  after  the  completion  of  said  job,  to  be  like- 
wise divided  between  said  parties. 

And  these  plaintiffs  further  show  that  said  defendant  knew  noth- 
ing of  the  quantity  of  the  timber  upon  said  lands,  or  the  cost  of 
putting  in  the  same,  or  the  cost  of  the  improvements  necessary  to  be 
made  for  running  the  same.  That  in  consideration  of  said  agree- 
ment above  set  forth  to  enter  into  a  copartnership,  and  of  the 
negotiations  to  be  made  by  said  defendant  with  said  Cline  for  the  job 
of  putting  in  said  timber,  these  plaintiffs,  at  said  defendant's  request, 
informed  said  defendant  thereof,  and  of  all  costs  necessary  in  putting 
in  the  same,  which  knowledge  these  plaintiffs  had  obtained  at  great 
expense  as  aforesaid,  and  which  alone  enabled  the  said  defendant  to 
make  the  contract  hereinafter  set  forth  with  said  Cline. 

The  plaintiffs  further  allege  that  thereafter,  and  on  the  21st  day  of 
September.,  i877,  the  said  defendant,  pursuant  to  said  agreement  with 
these  plaintiffs,  and  as  directed  by  said  parties  to  said  agreement, 
made  and  entered  into  an  agreement  (for  the  benefit  of  these  plain- 
tiffs and  said  defendant)  with  said  Leonard  Cline  for  logging  off  and 
running  said  timber  upon  the  lands  above  referred  to.  [That  the  con- 
tract or  agreement  entered  into  between  said  defendant  and  said 
Cline,  diS  aforesaid,  was  as  follows,  to  wit:  {Here  ivas  set  out  the  contract 
between  Cline  and  the  defendant^.^ 

That  said  defendant  relied  entirely  upon  the  information  given  him 
by  these  plaintiffs  as  aforesaid  in  making  said  contract,  and  counseled 
with  them  as  to  the  various  conditions  thereof;  that  before  the  final 
execution  of  said  agreement  the  said  defendant  informed  the  said 
plaintiff  Briggs  of  the  contents  thereof;  that  the  said  Briggs,  for  him- 
self and  said  plaintiff  ZT///,  being  thereunto  authorized,  fully  con- 
sented to  all  the  conditions  thereof,  and  authorized  the  said 
defendant  to  sign  and  execute  the  same;  that  said  agreement  was 
thereupon  executed  by  said  defendant,  but  for  the  benefit  and  in 
behalf  of  these  plaintiffs  as  well  as  said  defendant,  and  in  pursuance 
of  said  agreement  between  these  parties. 

These  plaintiffs  further  allege  that  after  the  execution  of  said 
agreement  between  said  defendant  and  said  Cline,  and  on  or  about 
the  '22d  ^z.y  of  September,  iS77,  the  said  plaintiff  Briggs,  by  and  with 
the  consent  and  authority  of  said  plaintiff  Hill,  notified  the  said 
defendant  personally  that  they,  the  said  plaintiffs,  were  ready  to 
perform  the  said  contract  between  the  said  defendant  and  these 
plaintiffs,  and  enter  into  said  partnership,  and  to  commence  opera- 
tions in  making  necessary  improvements  on  the  streams  to  run  such 
logs  as  they  might  put  in,  and  to  commence  said  logging  operations, 
and  then  duly  offered  on  their  part  to  do  so,  and  to  perform  said 
contract,  and  comply  with  the  conditions  of  said  partnership  contract 

1.  The  matler  enclosed  by  and  to  be  supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 
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as  agreed  to  be  entered  into  as  between  said  parties  and  in  pursuance 
of  said  contract  with  said  Cline;  that  these  plaintiffs  had  then  on 
hand  a  large  amount  of  tools,  teams,  supplies  and  camping  outfit, 
sufficient  to  perform  said  contract  on  their  part,  and  were  ready  and 
willing  to  perform  the  same;  that  said  defendant  then  and  there,  in 
violation  of  his  contract  with  these  plaintiffs,  refused  to  comply  with 
the  conditions  thereof  by  refusing  to  enter  into  or  carry  out  said 
partnership,  and  by  refusing  to  permit  said  plaintiff  Hill  or  either  of 
said  plaintiffs  to  take  charge  of  the  cutting  and  banking  of  the  logs 
above  mentioned,  or  to  take  any  part  in  said  logging  operations  or 
in  the  performance  of  said  agreement  with  said  Cline,  and  that  said 
defendant  then  and  there  notified  said  plaintiffs  that  he  would  not 
act  with  them  in  the  performance  of  said  contract  entered  into  with 
said  Cline^  and  thereby  refused  to  enter  into  partnership  with  the 
plaintiffs  as  agreed  upon;  that  said  defendant  immediately  com- 
menced said  logging  operations  and  completed  the  same  in  the  spring 
of  18^0,  according  to  the  conditions  of  said  contract  with  said  Cline, 
utterly  refusing  to  permit  these  plaintiffs  to  join  him  therein. 

These  plaintiffs  further  allege,  upon  information  and  belief,  that 
said  defendant  has  been  fully  paid  according  to  said  contract. 

And  these  plaintiffs  further  allege  that  by  reason  of  the  breach  of 
said  contract  by  said  defendant,  as  aforesaid,  these  plaintiffs  have 
been  greatly  damaged ;  that  the  profits  which  would  have  been  made 
by  these  plaintiffs  and  said  defendant  in  said  logging  operation,  over 
and  above  all  costs  and  expenses,  under  said  contract  with  said  Cline^ 
would  have  been  %11,000\  that  these  plaintiffs  were  damaged  by 
reason  thereof  in  the  sum  of  %5,500. 

[Wherefore  plaintiff  demands  {concluding  as  in  Form  No.  5P<?7).]* 

(2)  For  Money  Put  into  Partnership  Through  False 

Representations. 

Form  No.  14944. 
(Precedent  in  Sparmann  v.  Keim,  (Ci.  App.)  9  Abb.  N.  Cas.  (N.  Y.)  2,  note.)* 

^Commencement  as  in  Form  No.  5936.)]^ 

I.  That  plaintiff  is  an  infant,  under  the  age  of  twenty-one  years. 

II.  That  on  October  5,  i87^,  Charles  J.  Nehrbas  was,  by  an  order  of 
this  court,  duly  appointed  plaintiff's  guardian  ad  litem  herein. 

III.  That  on  or  about /uly  1,  jS74,  defendant,  by  means  of  false 
representations,  obtained  from  plaintiff  %1,000,  to  be  invested  in  a 

1.  The  matter  enclosed  by  and  to  be  the  defendant,  and  that  these  had  not 
supplied  within  [  ]  will  not  be  found  been  proved.  The  supreme  court, 
in  the  reported  case.  however,  held  that  the  representations 

2.  In  the  trial  court,  the  plaintifif  in  were  promissory  and  matter  of  opinion 
this  case  was  nonsuited,  but  on  appeal  and  that  there  was  nothing  in  them  on 
the  nonsuit  was  held  erroneous.  The  which  to  found  an  action  ex  delicto,  but 
reason  for  the  nonsuit  was  that  the  that  the  complaint  did  allege  facts  suf- 
cause  of  action  stated  in  the  complaint  ficient  to  sustain  an  action  on  contract, 
was  for  a  tort  and  rested  upon  allega-  3.  The  matter  to  be  supplied  within 
tions  that  money  was  obtained  by  the  [  ]  will  not  be  found  in  the  reported 
false  and  fraudulent  representations  of  case. 
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certain  decorating  business,  which  defendant  falsely  represented 
would  yield  large  profits;  but,  on  the  contrary,  said  business  ever 
sxnce^  July  1,  i874,  aforesaid,  has  been  constantly  losing  money;  and 
furthermore,  defendant  is  appropriating  whatever  profits  may  be, 
and  are  realized,  to  his  own  use  and  benefit;  to  the  great  damage 
and  injury  of  plaintiff. 

IV.  That,  relying  on  such  representations  of  defendant,  the  plain- 
tiff, on  or  about  SB.\d  July  1,  i87^,  paid  over  to  defendant,  at  his 
request,  the  full  sum  of  %1,000,  for  the  purposes  of  said  business. 

V.  Plaintiff  also  shows,  that  between  June  11,  i87^  and  about 
July  1,  i87^  he,  at  defendant's  request,  iiai  lent  and  advanced  to 
and  for  defendant,  by  payments  to  him  and  other  parties,  at  his 
instance,  of  divers  sums,  in  all  ^^01.95,  on  condition  that  the  same 
should  be  repaid  on  demand;  but  defendant  has  wholly  failed  to  repay 
same,  though  payment  thereof  has  been  duly  demanded;  and  that 
said  amount  of  money,  so  lent,  advanced  and  paid  out,  was  there- 
after, upon  the  formation  of  the  partnership  between  plaintiff  and 
defendant,  entered  mto  July  1,  i87^  allowed  by  defendant  as  part  of 
such  ^1,000,  contributed  as  aforesaid,  and  constituted  a  portion  of 
the  same. 

VI.  That  plaintiff,  on  ascertaining  the  falsity  of  the  representa- 
tions made  by  defendant  as  aforesaid,  and  before  this  action, 
demanded  a  return  to  him  of  said  $1,000,  by  defendant,  who  refused 
so  to  do,  and  still  refuses. 

Wherefore,  plaintiff  asks  said  judgment  for  $1,000,  against  [(jcon- 
^luding  as  in  Form  No.  ll^S?).^^ 

(3)  For  Share  of  Partnership  Loss. 

Form  No.  14945 . 

(Precedent  in  Johnson  v.  Kelly,  4  Thomp.  &  C.  (N.  Y.)  417.)* 

[(7/*//^  of  court  and  cause  as  in  Form  No.  5926.  y\^ 

I.  The  plaintiffs  respectfully  complain  to  this  court  that  on  or 
about  the  20th  day  oi  July,  iS69,  at  the  city  of  New  York,  they 
entered  into  a  partnership  with  the  defendant  under  a  written  agree- 
ment in  manner  and  form  following:  {^Here  was  set  out  a  copy  of  the 
agreement^.  ^ 

1.  The  matter  to  be  supplied  within  calling  for  an  accounting,  an  account- 
[  ]  will  not  be  found  in  the  reported  ing  would  be  ordered,  notwithstanding 
case.  a  money  judgment  is  demanded  in  the 

2.  On  demurrer,  this  complaint  was  complaint.  The  demurrer  is  simply  to 
held  to  show  a  cause  of  action,  in  that  the  prayer  for  judgment  and  must  be 
the  facts  showed  that  the  partnership  overruled." 

was  terminated,   that  a  loss  had  been  3.  The  agreement  was  in  the  follow- 

realized,  and  that  the  defendant,  in  the  ing  form,  to  wit: 

article  of  agreement  of  copartnership,  "  An  agreement  for  a   term    of   one 

had   agreed    to  pay  one-half  to  plain-  year  from  the  20th  day  oi  fitly,  i86g, 

tiffs.     The  court  said:  "  If  the  answer  by  and  between  £.  G.  Kelly,  fcsq.,  of 

admits    the    complaint,    the    plaintiffs  the  first   part,   and  R.   B.  Johnson,   for 

will   be   entitled   to  recover  a   money  self   and   C.    T.    Childs,  of  the  second 

verdict,  as  in  an  action  at  law.     If  an  part,  for  the  purpose  of  manufacturing 

issue  should  be  made  by  the  answer,  of  oil  at  the  works  of  said  Kelly.     Wit- 
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II.  That,  according  to  the  terms  of  said  partnership,  the  said  R.  B. 
Johnson  and  C.  T.  Childs  furnished  moneys  to  the  amount  named  in 
the  above  contract,  and  the  said  R.  B.  Johnson  superintended  the 
manufacture  of  oil  at  the  works  described  therein,  for  the  time  speci- 
fied in  said  contract. 

III.  That  at  the  expiration  of  said  partnership,  on  the  20th  day  of 
July,  iS70,  there  had  been  received  to  its  credit /orlj  thousand  and 
forty-one  37-100  dollars,  and  there  had  been  expended  to  its  debit 
forty-three  thousand  four  hutidred  and  eighteen  13-100  dollars,  making 
a  loss  of  three  thousand  three  hundred  and  seventy-six  76-100  dollars, 
one-half  of  which  is  sixteen  hundred  and  eighty-eight  38-100  dollars. 

IV.  That  said  defendant  has  not  paid  the  said  sixteen  hundred 
and  eighty-eight  38-100  dollars,  nor  any  part  thereof. 

Wherefore  the  plaintiffs  demand  judgment  against  the  defendant 
for  the  sum  of  sixteen  hmidred  and  eighty-eight  38-100  dollars  and 
interest  thereon,  from  the  20th  of  July,  iS70,  with  the  costs  of  this 
action. 

[{Signature,  office  address  and  verification  as  in  Form  No.  11457. }Y 

(4)  To  Enforce  Indemnity  Agreement.^ 

Form  No.  14946. 

(Precedent  in  Gillen  v.  Peters,  39  Kan.  489.)* 


nesseth,  that  said  Kelly,  owning  the 
fixtures  and  appurtenances  belonging 
to  the  so-called  New  York  City  Oil 
Works,  located  at  Hunter' s  Point,  L.  /., 
on  land  of  Messrs.  Root  &'  Rust,  doth 
hereby  agree,  for  the  above-mentioned 
term  of  time,  to  put  in  running  order, 
and  pay  the  rent  for  the  same,  for 
the  above-mentioned  purpose;  and. 
Whereas,  the  said  Johnson  and  Childs 
doth  hereby  agree  to  furnish  a  capital 
of  %8,ooo  or  %io,ooo  to  be  applied  for 
the  purpose  of  manufacturing  oil  at 
said  Kelly' s  factory  during  said  time. 
Profits  to  be  equally  divided  and  losses 
jointly  borne,  said  Kelly  one-half  and 
said  Johnson  and  Childs  one-half.  It 
is  further  agreed  that  whenever  said 
Kelly  shall  cause,  at  his  own  expense, 
to  be  located  on  said  premises  a  still  of 
the  capacity  of  two  hundred  bbls.  in 
good  order  for  distillation,  then  the 
s&\A  Johnson  and  Childs  are  to  jointly 
pay  one-half  oi  said  rent  for  the  unex- 
pired time,  or  to  such  time  as  the  busi- 
ness may  continue  under  the  foregoing 
partnership.  It  is  further  understood 
that  the  said  manufacturing,  in  all  its  de- 
tails, shall  be  under  the  managing  care 
of  S3^A  Johnson.  It  is  also  agreed  that 
said  Kelly  reserve  for  his  own  purpose 
the   right  of  coopering  and  occupying 


the  ground  he  now  occupies,  in  rear  of 
office,  free  of  charge,  until  such  time 
as  might  be  deemed  advisable  by  said 
Johnson,  for  all  concerned,  to  connect 
said  coopering  with  said  manufactur- 
ing. E.  J .  Kelly. 

R.  B.  Johnson,  for  self 
And  C.  T.  Childs." 

1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

2.  Other  Forms.  —  For  another  form 
of  complaint  on  an  indemnity  contract 
made  by  a  remaining  partner  to  a  re- 
tiring partner  see  the  title  Indemnity 
Contracts,  vol.  9,  Form  No.  10665. 

For  a  form  of  complaint  on  an  in- 
demnity contract  to  a  retiring  partner 
by  a  third  party  see  the  title  Indemnity 
Contracts,  vol.  9,  Form  No.  10666. 

3.  The  petition  in  this  case  was  held 
to  show  a  cause  of  action.  Where 
there  is  an  affirmative  contract  to  do 
a  certain  act,  or  to  pay  a  certain 
sum  of  money  or  a  certain  indebted- 
ness, an  action  may  be  maintained, 
although  the  plaintiff  has  performed 
no  act,  or  paid  no  part  of  the  indebted- 
ness, or  has  sustained  no  actual  dam- 
age, and  the  measure  of  his  recovery  is 
the  value  of  the  act  to  be  done  or  the 
payment  to  be  made. 
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\(^Commencement  as  in  Fortn  JVo.  <5P-77.)]^ 

1.  Said  P.  J.  Peters,  and  J.  C.  Gtllen,  the  plaintiff  herein,  on  or  about 
the  1st  day  oi  August,  \2>86,  purchased  a  herd  of  horses,  to  wit,  67 
head,  together,  each  owning  an  undivided  one-half  interest,  and  on 
or  about  the  <?</ day  oi November,  i886,  plaintiff  and  defendant  pur- 
chased of  the  Chicago  Lumber  Company  a  bill  of  lumber,  amounting  in 
the  aggregate  to  %S38.15,  which  lumber  purchased  as  aforesaid, 
plaintiff  and  defendant  obligated  themselves  to  pay  said  lumber  com- 
pany upon  demand.  Plaintiff  further  alleges  that  on  the  20th  day  of 
November,  iS86,  he  sold  to  defendant  his  undivided  y^a//"-interest  in 
the  herd  of  horses,  and  at  the  same  time,  for  a  valuable  considera- 
tion, defendant  assumed  the  payment  of  said  lumber  bill,  and  did 
thereby  obligate  himself  to  plaintiff  to  pay  said  lumber  company  all 
of  said  indebtedness,  which  plaintiff  and  defendant  were  jointly  and 
severally  bound  to  pay  as  aforesaid.  A  copy  of  said  agreement  is 
hereto  attached,  marked  "  Exhibit  A,"'^  and  made  a  part  of  this 
petition. 

2.  Plaintiff  further  alleges  that  defendant  has  wholly  neglected 
and  omitted  to  pay  said  indebtedness  or  any  part  thereof,  and  by 
reason  of  such  neglect  and  refusal  to  pay  as  agreed  upon,  plaintiff 
has  been  sued  by  the  Chicago  Lumber  Company;  that  said  claim  is  now 
due  and  unpaid.  Wherefore,  plaintiff  asks  judgment  against  the 
defendant  in  the  sum  of  three  hundred  and  forty-two  and  85-100  diOWdS's,, 
with  interest  at  seven  per  cent,  from  the  20th  day  ol  November,  1S86,. 
and  costs  of  this  suit. 

[(^Signature  and  verification  as  in  Form  No.  5Si7.)]^ 

(6)  To  Have  Assignment  Declared  Void  for  Fraud. 

Form  No.  14947. 
(Precedent  in  Baker  v.  Cummings,  4  App.  Cas.  (D.  C.)  231.)* 

[(Commencement  as  in  Form  No.  1/^68. y]^ 
The  complainant  states  as  follows: 

1.  He  is  a  citizen  of  the  United  States,  residing  in  the  city  of 
Washington,  District  of  Columbia,  and  brings  this  suit  in  his  own  right. 

2.  The  defendant,  Henry  M.  Baker,  is  a  citizen  of  the  United 
States,  and  also  resides  in  Washington  aforesaid. 

3.  That  the  complainant  and  the  defendant  have,  for  more  than 
fifteen  years  last  past,  been  attorneys  at  law,  and  engaged  in  the 
general  practice  of  their  profession  in  the  various  courts  of  the  Dis- 

1.  The  matter  to  be  supplied  within  Stewart  for  %ig2,  that  is  to  be  paid  by 
[  ]  will  not  be  found  in  the  reported  case,  the  firm  equally,  half  and  half;  Gillen 

2.  "Exhibit  A"  was  as  follows,  to  to  -^2^^  Litton  b'  Decker  for  their  work 
wit:  up  to  the  day  of  the  sale;  I   pay   all 

''Oherlin,Kas.,Dec.i,\%86.—  T\\:\%\%  their  bills.  F.f.  Peters." 
to  certify,  that  in  consideration  of  the  3.  In  this  case  an  interlocutory  de- 
sale  of  horses  to  me  F.f  .Peters,  I  am  cree  was  signed,  setting  aside  as 
to  pay  all  bills  for  labor,  lumber,  and  in  fraudulent  the  assignment  of  Septem- 
fact  everything  pertaining  to  the  debts  ber,  1886,  and  directing  an  accounting 
of  the   firm,  except  one  note  to  E.  E.  between  the  partners. 
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trict  of  Columbia,  and  of  the  United  States,  as  well  as  before  the 
executive  and  legislative  branches  of  the  Government. 

4.  That  on  or  about  \.\i&  first  &a.y  oi  January,  iS76,  the  complainant 
and  defendant  entered  into  an  agreement,  by  parol,  to  form  a 
copartnership  to  prosecute  the  practice  of  the  law,  at  Washington, 
-aforesaid,   under  the   firm  name  and  style  of  Cuinmings  and  Baker  \ 

said  agreement  was  to  the  effect  that  they  were  thereafter,  and  until 
either  party  should  desire  to  end  the  partnership  relation,  jointly  to 
prosecute  their  profession  as  attorneys  at  law  as  equal  partners, 
each  to  share  equally  in  all  the  profits  or  losses  of  their  joint 
business,  and  said  partnership  continued  from  thence  until  about 
the  first  day  of  September,  \%89,  when  it  was  dissolved  by  mutual 
consent. 

5.  That  under  said  partnership  relation  the  complainant  and  the 
defendant  continued  to  transact  all  their  legal  and  professional  busi- 
ness upon  joint  account  as  such  partners,  except  as  hereinafter 
specially  set  forth.  And  the  complainant  faithfully  fulfilled  all  the 
obligations  of  his  partnership  agreement  until  the  dissolution  thereof 
as  aforesaid. 

6.  That  among  the  items  of  business  transacted  under  the  agree- 
ment aforesaid  were  a  class  of  cases  which  consisted  of  claims  against 
the  United  States  by  inspectors  of  customs,  growing  out  of  a  prior 
improper  construction  of  Sections  21SS  and  2738  of  the  Revised 
Statutes  of  the  United  States  by  the  accounting  officers  of  the 
Treasury  Department.  That  the  course  of  procedure  in  the  prose- 
cution of  the  said  cases,  which  for  convenience  are  here  called 
"  Inspectors' cases,"  was  as  follows:  A  contract  was  obtained  from 
the  claimant,  by  which  the  firm  of  Cummings  and  Baker  agreed  to 
prosecute  the  claimant's  claim  upon  a  contingent  fee  (in  most  cases) 
of  twenty-five  (26^  per  centum  upon  the  amount  which  might  be 
recovered.  The  claims  were  then  formulated,  made  up  and  pre- 
sented to  the  accounting  officers  of  the  Treasury  Department,  and 
if  allowed  appropriations  to  pay  the  same  were  asked  for  by  the  Secre- 
tary of  the  Treasury  from  the  Congress,  and  when  said  appropriation 
was  made  the  claims  were  then  paid  by  the  Treasurer  of  the  United 
States  in  the  usual  way.  This  partnership  business  grew  to  be  of 
considerable  magnitude,  and  as  said  inspectors'  cases  were  all  of 
similar  character,  it  was  deemed  convenient  in  the  prosecution  of  the 
business  of  the  partnership,  which  embraced  other  important  causes, 
that  this  particular  class  of  cases  should  be  placed  in  the  manage- 
ment and  control  of  one  of  the  partners,  and  (the  same  b'eing  true  of 
other  cases,  in  the  division  of  work  in  the  law  office  of  these  parties), 
the  management  and  control  of  these  "  Inspectors'  cases  "  passed 
completely  to  the  care  of  the  defendant  Baker,  so  that  for  several 
years  prior  to  the  1st  day  of  September,  1886,  the  complainant  had 
only  a  general  knowledge  of  the  business  being  done  in  said  cases, 
and  nearly  all  the  papers  and  memoranda  in  relation  thereto  were  in 
the  manual  possession  of  the  defendant  Baker.  And  prior  to  that 
time  a  great  many  of  said  cases  had  been  prosecuted  to  final  pay- 
ment, the  money  received  thereon  being  collected  for  the  most  part 
-by  the  ^2X6,  Baker,  and  a  division  of  the  net  avails  being  had  between 
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the  parties  in  accordance  with  their  agreement,  at  least  so  far  as  the 
said  defendant  Baker  made  return  thereof.  That  on  or  before  the 
said  first  day  of  September  a  great  many  of  said  cases  had  been  pre- 
sented to  the  accounting  officers  of  the  Treasury,  and  by  those 
officials  duly  allowed,  and  appropriations  by  Congress  had  been  made 
therefor,  and  said  Baker  was  then  engaged  in  the  collection  of  the 
amounts  due  thereon.  And  the  complainant  states  that  the  defend- 
ant Baker  had  full  knowledge  of  all  the  details  of  said  busi- 
ness, and  particularly  well  knew  and  understood  what  of  said 
inspectors'  cases  had  passed  to  such  congressional  appropriation, 
and  also  well  knew  that  the  complainant  did  not  know  what  the 
amount  of  such  allowance  for  said  cases  was.  In  addition  to  the 
said  cases,  in  which  the  fees  of  the  copartnership  had  been  fully 
earned  as  aforesaid,  there  were  other  of  said  cases  in  the  office,  as 
to  which  no  appropriation  had  been  made  by  Congress,  but  which 
were  still  pending  and  awaiting  allowance  or  appropriation;  and  also 
there  were  many  other  of  said  cases,  the  prosecution  of  which  the 
firm  had  taken  measures  to  secure  by  contract  with  the  claimants, 
and  which  were  in  fact  secured  by  the  defendant,  as  hereinafter  set 
forth.  Of  all  of  these  matters  the  said  defendant  alone  had  full 
and  complete  knowledge  and  information;  the  said  defendant,  on  or 
about  the  6th  day  of  September,  1 856,  approached  the  complainant  and 
requested  complainant  to  sell  out  or  assign  to  him,  for  the  sum  of 
fifteen  thousand  dollars,  complainant's  interest  in  the  fees  earned  in 
those  cases  where  an  appropriation  had  been  made,  and  also  in  those 
cases  where  contracts  had  been  obtained  from  the  claimants,  and  in 
which  no  appropriation  had  been  made,  and  also  those  claims,  con- 
tracts for  the  prosecution  of  which  it  was  expected  would  be  secured 
by  the  said  firm,  and  thereupon  various  conversations  were  had,  on 
divers  occasions,  about  that  time,  in  regard  to  the  proposed  purchase 
of  complainant's  said  interest  by  the  defendant,  at  one  of  which  con- 
versations the  defendant  handed  to  the  complainant  a  bundle  of  papers, 
which  he  said  contained  information  upon  which  the  complainant 
could  ascertain  the  value  of  the  said  interest.  But  upon  examination 
of  the  said  papers  the  complainant  was  unable  to  gather  therefrom 
any  adequate  information  without  the  aid  and  explanation  of  the 
defendant,  and  thereupon  the  complainant,  knowing  that  the  defend- 
ant well  knew  all  the  facts  and  reposing  that  confidence  in  him  which 
the  association  of  many  years  of  professional  and  business  relation 
had  created  (besides  being  entitled  as  the  partner  of  him,  the  said 
•defendant,  to  be  put  in  possession  of  all  the  knowledge  which  the 
defendant  had  acquired  in  the  prosecution  of  their  joint  business), 
requested  the  defendant  to  inform  the  complainant,  first,  as  to  the 
amount  due  the  firm  on  account  of  fees  which  were  earned  in  said 
inspectors'  cases  and  for  which  appropriations  had  been  made  by 
Congress;  and,  second,  the  amount  of  claims  not  then  appropriated 
for  by  Congress.  And  the  defendant  then  and  there  stated  to  the 
complainant  that  the  amount  of  fees  earned  and  payment  of  which 
was  already  provided  for  by  act  of  Congress  was  but  the  sum  of 
twenty  thousand  dollars  (^0,000.00),  and  the  amount  of  all  other 
claims  of  said  inspectors'  cases  not  then  appropriated  for  would  be 
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about  eighty  thousand  dollars  {%80, 000.00'),  in  which  said  last- 
mentioned  cases  the  expected  fees  to  accrue  to  the  firm  would  be 
about  twenty  thousand  dollars  {^0,000.00). 

And  this  complainant  avers  that  relying  on  the  deliberate  state- 
ment of  his  said  partner,  the  defendant,  in  relation  to  this  branch  of 
their  joint  business  which  had  been  within  the  defendant's  exclusive 
control,  as  aforesaid,  for  so  long  a  time,  he,  the  complainant,  returned 
the  said  papers  to  the  defendant,  and  stated  to  him  that  he  would  be 
willing  to  accept  defendant's  offer  and  to  assign  and  receive  as  and 
for  his  interest  in  the  fees  in  all  of  said  cases  as  follows,  that  is  to 
say,  of  the  twenty  thousand  dollars  in  fees  already  within  the  congres- 
sional appropriation,  one-half  thereof,  to  wit,  the  sum  of  ten  thousand 
dollars  ($10,000.00),  and  for  the  remaining  cases  (unappropriated 
for)  the  further  sum  of  Jive  thousand  dollars  ($5,000,00),  or  in  all  the 
sum  oi  f /teen  thousand  6oll2Lrs  ($15,000.00),  which  offer  complainant 
was  induced  to  accept  solely  by  means  of  the  said  representations 
of  the  said  defendant.  The  defendant  thereupon  drew  up  in  writing 
a  paper  purporting  to  be  an  assignment  by  the  complainant  to  the 
said  defendant  of  the  complainant's  interest  in  said  cases  for  the  said 
swvcioi  fifteen  thousand  dLoll2ss,z.x\(\  the  complainant  thereupon  signed 
and  executed  the  said  paper  and  delivered  the  same  to  the  defend- 
ant, but  the  complainant  not  having  kept  a  copy  thereof  cannot  set 
forth  the  same  in  words  and  figures,  and  although  he  has  repeatedly 
asked  the  defendant  for  a  copy  of  the  same  the  defendant  hath 
hitherto  wholly  neglected  and  refused  to  comply  with  the  reasonable 
request  of  the  complainant  in  regard  thereto.  The  defendant 
thereupon  gave  the  complainant  a  check  for  $15,000.00,  which  was 
duly  paid. 

7.  And  the  complainant  further  shows  that  at  the  time  of  his 
inquiry  of  the  said  defendant  as  aforesaid,  and  when  the  assignment 
was  made  as  aforesaid,  instead  of  there  being,  as  represented  by 
defendant,  but  twenty  thousand  dollars  ($20,000.00)  of  fees  in  the  cases 
in  which  there  had  been  appropriations  made  by  Congress  as  afore- 
said, as  complainant  afterward  discovered,  more  than  thirty-two 
thousand  dollaivs  ($32,000.00)  of  such  fees  so  earned,  and  of  which  the 
greater  portion  had  already  been  collected  by  the  defendant,  and  in 
which  the  share  of  this  complainant,  as  an  equal  partner  with  the 
defendant,  was  one-half  or  more  than  sixteen  thousa?id  dolldixs  ($16,- 
000.00),  and  the  complainant  therefore  avers  that  the  representation 
of  the  said  defendant  in  regard  thereto  was  false,  untrue  and  mis- 
leading, and  tended  to  the  manifest  injury,  wrong  and  prejudice  of 
the  complainant  in  the  premises.  And  the  complainant  further  shows 
that  instead  of  there  being  only  eighty  thousand  dollars  of  claims  in 
cases  where  no  congressional  appropriation  had  been  made,  there 
were  more  than  tivo  hundred  afid  seventy-five  thousand  dollars  of  such 
claims,  and  although  complainant  does  not  aver  that  the  said  defend- 
ant knew  the  exact  and  full  extent  of  the  claims  unappropriated  for 
at  the  time  he  made  the  representations  in  regard  thereto,  yet  he 
believes,  and  therefore  avers  the  fact  to  be,  that  the  defendant  well 
knew  that  he  was  largely  understating  the  amount  thereof  when  he 
stated  the  same  to  be  eighty  thousand  dollars,  and  well  knew  that  the 
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complainant  relied  upon  the  truth  of  said  statement  as  a  basis  of  the 
agreement  which  resulted  in  said  assignment.^ 

8.  And  the  complainant  avers  that  he  was  by  the  wrongful  act  of 
the  defendant  in  the  premises  and  by  means  of  the  said  untrue,  false 
and  misleading  representations  as  to  the  amount  of  said  fees,  induced 
to  execute  said  paper-writing  purporting  to  be  an  assignment  of  the 
complainant's  interest  in  said  inspectors'  cases,  and  he  therefore  says 
that  the  defendant  holds  the  said  assignment  against  equity  and  good 
conscience,  and  that  the  same  ought  to  be  regarded  as  null  and  void 
and  of  no  effect  whatever,  and  the  complainant  of  right  is  entitled  to 
an  equal  division,  not  only  of  said  thirty-tivo  thousand diO\\ds%  {%32fi00\ 
but  also  of  such  fees  as  the  said  defendant  has  received  out  of  the 
claims  subsequently  collected,  and  that  the  complainant  is  entitled  to 
an  accounting  as  if  said  assignment  had  not  been  executed. 

9.  And  the  complainant  further  shows,  that  although  his  suspicions 
were  aroused  soon  after  executing  the  said  assignment,  as  to  whether 
the  said  defendant  had  dealt  with  him  fairly  in  the  matter  of  said 
inspectors'  cases,  it  was  not  until  about  the  1st  of  August^  i889,  that 
the  complainant  ascertained  that  the  defendant  had  misrepresented 
the  amount  of  fees  earned  and  to  be  earned  in  said  cases,  when  he 
executed  the  said  assignment,  and  thereupon  he  immediately  informed 
the  defendant  of  his  discovery  and  demanded  that  the  defendant 
should  account  to  him  in  respect  thereto,  but  that  the  defendant  has 
hitherto  wholly  refused  so  to  do,  and  complainant  states  that  upon  a 
full  and  complete  accounting  between  the  complainant  and  defendant 
under  the  direction  of  this  court  in  respect  of  said  partnership  matters, 
the  defendant  would  be  found  largely  indebted  to  the  complainant. 

10.  And  the  complainant  further  shows  that  on  the  19th  day  of 
December^  iS89,  the  said  defendant  commenced  an  action  of  assumpsit 
upon  the  common  counts  against  the  complainant  on  the  law  side  of 
this  court,  demanding  the  sum  of  %2,712.81  and  interest  from  the  31st 
day  of  July,  iB89,  and  appended  to  his  declaration  a  bill  of  particulars 
of  his  claim,  which  said  declaration  and  bill  of  particulars  the  com- 
plainant makes  a  part  hereof,  and  prays  leave  to  read  on  the  hearing 
of  this  cause  as  often  as  occasion  may  require.  And  complainant 
avers  that  all  of  the  items  in  the  said  bill  of  particulars  originate  in 
and  grow  out  of  the  partnership  dealings  of  the  parties,  and  not 
otherwise,  and  that  the  said  items  do  not  constitute  a  full  adjustment 
of  the  rights  of  the  complainant  and  the  said  defendant,  and  that 
only  by  a  full,  proper,  and  complete  accounting  and  discovery  under 
the  order  and  direction  of  a  court  of  equity  could  a  proper  adjust- 
ment be  had  of  the  rights  and  equities  of  the  complainant  and  defend- 
ant growing  out  of  their  partnership  dealings.  That  the  said  suit  at 
law  is  not  yet  at  issue,  but  that  the  time  for  pleading  thereto  has 
nearly  approached,  and  that  the  complainant  cannot  under  the  rules 

1.  Alleging  Acts  Constitating  Fraud.  —  that  settlement  for  fraud  or  mistake  the 

In    every   case    where    a    partner    has  specific  acts  of  fraud  must  be  alleged, 

obtained  a  fraudulent  advantage  of  his  or  the  manner   in  which    the   mistake 

copartner,  equity  will  give  him  relief;  occurred  set  forth.     Loesser  f .  Loesser, 

but  where  there  has  been  a  settlement  81  Ky.  139. 
of    their  accounts,   in   order  to  attack 
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of  pleading  at  law  incorporate  in  his  plea  the  equitable  defenses  herein 
set  forth,  and  which  in  a  court  of  equity  would  prevail  against  the 
defendant's  demand,  and  especially  is  the  equitable  right  of  the  com- 
plainant to  have  discovery  in  the  premises  and  to  have  the  said  assign- 
ment cancelled  and  held  for  naught  as  a  matter  not  cognizable  by  a 
court  of  law,  and  if  the  defendant  were,  therefore,  permitted  to 
prosecute  his  said  suit  at  law  against  complainant  this  complainant 
would  be  deprived  of  his  defenses  to  said  suit  now  pending  as  afore- 
said, and  that  the  complainant  is  therefore  entitled  to  have  the 
defendant  enjoined  from  prosecuting  his  said  suit  at  law  and  to  have 
this  court  order  and  direct  a  full  and  complete  accounting  between 
complainant  and  defendant  in  respect  of  their  partnership  dealings 
as  aforesaid. 

Wherefore  complainant  prays  as  follows: 

1.  That  subpoena  may  issue  according  to  the  usages  of  this  court, 
requiring  the  defendant  to  answer  without  oath  the  exigency  of  this 
bill  of  complaint,  the  complainant  hereby  expressly  waiving  an 
answer  under  oath  and  particularly  that  the  defendant  shall  therein 
full,  true,  and  perfect  answer  make  to  the  following  interrogatories: 

First.  State  the  exact  amount  of  said  claims  for  inspectors  of 
customs,  giving  the  names  of  the  claimants  and  the  amounts  due  to 
each,  which  had  been  prosecuted  by  the  firm  of  CumDiings  ^  Baker 
up  to  the  time  of  making  the  assignment  mentioned  in  the  bill  of 
complaint,  and  in  which  the  fees  had  been  received  by  said  firm  or 
either  member  thereof,  and  for  which  appropriation  had  been  made 
by  Congress  prior  to  the  making  of  said  assignment.  Also  state 
the  amount  of  fees  received  in  each  of  said  cases. 

Second.  State  the  exact  amount  of  claims  which  the  defendant 
had  since  said  assignment  prosecuted  to  appropriation  or  payment 
and  give  details,  showing  the  amount  thereof,  the  dates  of  payment, 
and  the  amount  received  in  each  case,  and  when  received. 

2.  That  the  said  assignment  be  declared  null  and  void  and  be  held 
for  naught,  and  that  the  defendant  be  directed  to  surrender  the  same 
for  cancellation. 

3.  That  the  defendant  may  be  enjoined  from  the  further  prosecu- 
tion of  said  suit  at  law  begun  in  the  Supreme  Court  of  the  District 
of  Columbia  on  the  Idth  day  of  December,  i889,  and  numbered  on  the 
docket  of  said  court  as  law  No.  30,197,  pending  this  cause,  and  that 
upon  final  hearing  the  injunction  may  be  made  perpetual. 

4.  That  a  full  and  complete  account  may  be  had  under  the  order 
and  direction  of  this  court  between  the  complainant  and  defendant 
in  respect  of  the  said  partnership  dealings,  and  the  defendant  be 
decreed  to  pay  to  complainant  the  amount  which  may  be  found  to 
be  due  him  and  for  a  full  and  complete  discovery  as  to  all  matters 
herein  set  forth. 

5.  That  the  complainant  may  have  such  other  and  further  relief 
as  to  the  court  may  seem  just.  Horace  S.  Cummings. 

The  defendant  to  this  bill  of  complaint  is  Henry  M.  Baker. 

Franklin  H.  Mackey, 
A.  G.  Safford, 
Solicitors  for  Complainant.. 
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I,  Horace  S.  Cummings,  do  solemnly  swear  that  I  have  read  the- 
foregoing  bill  of  complaint  by  me  subscribed,  and  that  I  know  the 
contents  thereof,  and  that  the  facts  therein  stated  upon  my  per- 
sonal knowledge  are  true;  and  those  stated  upon  information  and. 
belief  I  believe  to  be  true. 

Horace  S.  Cummings . 

Subscribed  and  sworn  to  before  me  this  31st  day  oi  January,  a.  d.. 

(seal)  RoVt  V.  Hughes,  Notary  Public, 

b.  Demuppep  on  Gpound  that  Bpeaeh  of  Paptnepship  Agreement  was 
Cognizable  in  Law,  Not  in  Equity.' 

Form  No.  14948. 

(Precedent  in  McCombt'.  Lobdell,  32  Gratt.  (Va.)  192.)' 

[{Commencement  as  in  Form  No.  7052.)]'^  *  *  * 

Third.  Because  it  alleges  an  agreement  on  behalf  of  H.  S.  McComb- 
to  form  a  partnership:  which  agreement  the  said  H.  S.  McComb  did 
not  carry  out.  Upon  such  a  breach  of  contract,  complainant  had  his. 
remedy  at  law,  and  is  not  entitled  to  sue  thereon  in  chancery. 

[{Signature  as  in  Form  No.  7052.)]^ 

e.  Affidavit  of  Defense  that  Dissolution  was  Justified  Because  of 
Covenants  Bpoken.^ 

Form  No.  14949. 

(Precedent  in  Reiter  v.  Morton,  96  Pa.  St.  230.)' 

{(  Tit/e  of  court  and  cause  and  venue  as  in  Form  No.  9711.') 
,  George  Reiter,  the  defendant  in  the  above  case,  being  duly  sworn- 
according  to  law,  depose  and  say  that]®  I  have  a  just  and  legal 
defense  to  the  whole  of  the  plaintiff's  claim  [of  the  following  nature 
and  character,  to  wit:]®  I  did  enter  into  partnership  with  the  plaintiff" 
under  the  firm  name  of  Reiter  &*  Morton,  and  I  faithfully  performed 
all  my  covenants  contained  in  said  agreement  and  my  partnership 
duties,  but  the  plaintiff  violated  his  covenants  as  contained  in  said 
agreement  and  failed  in  his  partnership  duties,  inter  alia,  in  this,  that 

1.  For  the  formal  parts  of  a  demurrer  see  the  title  Affidavits  of  Merits  or 
in  a  particular  jurisdiction  consult  the     Df.fense,  vol.  i,  p.  637. 

title  Demurrers,  vol.  6,  p.  294.  5.  This  affidavit  of  defense  was  filed 

2.  The  demurrer  in  this  case  set  out  in  an  action  brought  by  one  partner 
several  grounds  why  the  bill  to  which  against  another  for  a  breach  of  cove- 
it  was  filed  was  insufficient.  It  was  nants.for  that  the  latter  caused  a  wrong- 
held  that  the  court  below  erred  in  over-  ful  dissolution  of  the  copartnership- 
ruling  it.  before  the  time  limited  in  the  articles. 

3.  The  matter  to  be  supplied  within  No  objection  was  made  to  the  form  of 
[  ]  will    not  be  found  in  the  reported  the  defense. 

case.  6.  The  matter  enclosed  by  and  to  be 

4.  For  the  formal  parts  of  an  affidavit  supplied  within  [  ]  will  not  be  found 
of  defense  in  a  particular  jurisdiction     in  the  reported  case. 

639  Volume  13. 


14949.  PARTNERSHIP.  14950. 

notwithstanding  the  needs  of  the  business  required  the  plaintiff  to 
pay  up  his  share  of  the  capital,  viz.,  %JfOOO,  and  he  was  called  upon 
so  to  do,  yet  he  paid  in  of  his  capital  %2000  only,  and  he  diminished 
the  same  by  drawing  out  $302.36;  so  that  the  entire  capital  paid  in 
by  him  amounted  to  on  the  14.t/i  October,  i878,  $1797.64  only,  and 
prior  to  and  up  to  said  date  the  plaintiff  neglected  and  refused  to  pay 
in  the  balance  of  his  capital.  That  on  or  about  the  21st  August,  iS78, 
the  plaintiff,  in  violation  of  his  duties  to  the  firm  and  in  bad  faith  to 
the  firm,  delivered  to  Wilson,  Walker  &>  Co.  manufactured  chain 
belonging  to  the  firm  of  the  value  of  at  least  $139Jf.77,  and  agreed 
that  said  parties  might  take  the  same  at  $818.67,  and  I  charge  that 
in  said  transaction  the  plaintiff  acted  in  violation  of  his  copartnership 
duties. 

The  plaintiff,  in  violation  of  article  7  of  the  copartnership  agree- 
ment, intermeddled  with  the  financial  business  of  the  firm  to  its 
detriment,  in  one  instance  at  least,  to  wit,  in  the  case  of  an  account 
owing  the  firm  from  Lindsay  6^  Sterrett,  the  plaintiff  made  a  collec- 
tion for  the  firm  of  which  he  made  no  return,  and  in  other  cases  he 
collected  accounts  due  the  firm,  which,  under  the  articles  of  copart- 
nership, he  had  no  right  to  collect,  and  appropriated  the  same  in 
part  to  his  private  use.  Prior  to  the  lJ4.th  of  October,  i878,  irrecon- 
cilable differences  had  arisen  and  existed  between  plaintiff  and 
myself,  which  rendered  it  impossible  to  carry  on  the  business  of  the 
firm. 

On  the  141/1  October,  iS78,  I  caused  to  be  served  on  the  plaintiff  a 
notice,  of  which  the  following  is  a  copy: 
' '  To  Hotvard  Morton ; 

You  are  hereby  notified  that  on  account  of  your  neglect  and  refusal 
to  pay  in  your  share  of  the  capital  stock,  in  accordance  with  our 
articles  of  copartnership,  and  other  breaches  by  you  of  your  partner- 
ship duties,  I  decline  any  further  to  continue  the  copartnership 
heretofore  existing  between  you  and  myself  under  the  firm  name 
of  Reiter  &=  Morton;  and  said  partnership  is  hereby  declared  to  be 
dissolved. 

George  Reiter. 

Pittsburgh,  Pa.,  October  12,  iS78." 

I  aver  that  the  statements  contained  in  the  said  notice  are  true, 
and  that  I  have  good  cause  for  so  dissolving  said  firm.  I  expect  to 
show  upon  the  trial  of  this  case  all  and  singular  the  facts  hereinbefore 
set  forth.  1  deny  that  said  partnership  business  was  a  valuable  one, 
and  I  also  deny  that  the  plaintiff  sustained  great  loss  and  damage,  or 
any  loss  and  damage,  by  reason  of  my  dissolving  the  firm  as  herein- 
before set  forth. 

[(^Signature  and  jurat  as  in  Form  No.  9711.y^ 

d.  Replieation  that  by  Reason  of  Partnership  Articles  Defendant  was 
Estopped  from  Showing  that  Action  was  in  Firm  Name.^ 

1.  The  matter  to  be  supplied  within  2.  For  the  formal  parts  of  a  replication 
[  ]  will  not  be  found  in  the  reported  in  a  particular  jurisdiction  consult  the 
case.  title  Replications. 
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Form  No.  14950. 

(Precedent  in  Manufacturing,  etc.,  Co.  v.  Schoolly,  Tappan  (Ohio)  272.)' 

^{Commencement  as  in  Form  No.  506T)^  that  although  true  it  is  that 
said  company  at  the  time  of  suing  out  this  writ,  nor  yet,  is  not  an 
incorporated  company;  that  heretofore,    to  wit,  on    or   about   the 

day  of ,  in  the  year  of  our  Lord ,  at  said  county, 

the  S2i\6.  John  Schoolly,  with  divers  other  persons,  associated  them- 
selves together  for  mercantile  purposes,  under  the  name  and  style  of 
the  Manufacturing  and  Mercantile  Company  of  Sandy,  and  under  that 
name  and  style  did  then  and  there  agree  to  and  subscribe  certain 
articles  of  association  and  copartnership;  and  amongst  other  things 
in  said  articles  did  then  and  there  agree  that  all  suits  brought  by  the 
said  association  or  partnership,  should  be  brought  in  the  name  of  the 
association,  i.i  their  company  capacity;  and  the  said  company  aver 
that  the  sddd  John  is  a  member  of  said  company,  and  made  the  said 
promises  and  undertakings  in  the  declaration  set  forth,  to  and  with 
the  said  company  in  their  company  capacity,  and  this,  [the  said  com- 
pany is  ready  to  verify,  wherefore  said  company  pray  judgment  if  the 
sa.i<\  John  Schoolly  ought  to  be  admitted  or  received  against  his  afore- 
said dealings  and  actions  to  plead  the  plea  by  him  above  pleaded  in 
this  suit,  that  the  said  company,  at  the  time  of  the  suing  out  of  this 
writ,  was  not,  nor  yet  is,  an  incorporated  company. 

Jeremiah  Mason,  Attorney  for  Plaintiffs.  J^ 

II.  ACTION  BY  PARTNERS  AGAINST  THIRD  PERSON. 

1.  Complaint*  on  Promissory  Note. 

1.  The  replication  in  this  case  was  parts  of  a  complaint,  petition  or  decla- 
filed  in  an  action  of  assumpsit,  brought  ration  in  a  particular  jurisdiction  con- 
by  an  association  of  persons  call-  suit  the  titles  Complaints,  vol.  4,  p. 
ing  themselves  the  Manufacturing  and  1019;  Declarations,  vol.  6,  p.  244. 
Mercantile  Company  of  Sandy,  against  Entitling.  — While  a  pleading  should 
a  partner  in  the  company  for  goods  show  the  copartnership  relation  of  the 
sold  and  delivered.  Defendant  pleaded  plaintiffs  in  the  caption  of  the  com- 
in  bar  that  the  plaintiffs  were  not  an  plaint,  such  showing  is  not  indis- 
incorporated  company  and  had  no  pensable  if  in  the  body  of  the  com- 
right  to  sue  in  their  copartnership  plaint  it  be  specifically  averred  that 
name.  The  replication  was  held  to  plaintiffs  are  in  fact  copartners, 
show  an  estoppel  good  in  substance,  Wise  v.  Williams,  72  Cal.  544;  Van 
although  bad  in  form,  because  the  Brunt  t.  Harrigan,  8  S.  Dak.  96.  And 
proper  form  of  conclusion  was  omitted,  if,  in  the  title  of  a  cause,  the  plaintiffs 
It  was  held  sufficient  on  general  de-  appear  to  have  brought  their  action  as 
murrer,  however.  The  conclusion  here  partners  and  to  have  sued  the  defend- 
set  out  follows  the  conclusions  in  ap-  ants  as  such,  but  the  complaint  con- 
proved  precedents.  tains  no  allegation  that  either  plaintiffs 

See,  generally,  for  the  formal  parts  or  defendants  were  ever  partners,  the 

of  pleas  and  replications  in  estoppel,  the  addition   of    the   characters   in    which 

title  Estoppel,  vol.  7,  p.  817.  plaintiffs  sue  and  defendants  are  sued 

2.  The  matter  to  be  supplied  within  may  be  rejected  as  surplusage.  Jaeger 
[  ]  will  not  be  found  in  the  reported  v.  Hartman,  13  Minn.  55.  Contra, 
case.  Foerster  v.  Kirkpatrick,  2  Minn.  210. 

3.  The  matter  enclosed  by  []  will  not  Disclosing  Names  of  Partners.  —  At 
be  found  in  the  reported  case.  common   law,  a  suit  by  or  against  a 

4.  Beqaisitea  of  Complaint,  Declara-  partnership  in  the  name  of  the  firm, 
tion,  etc. —  Generally.  —  For  the  formal     without  disclosing    the    names   of   the 
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several  partners,  could  not  be  main- 
tained. Simmons  v.  Titche,  102  Ala. 
317;  Moore  v.  Burns,  60  Ala.  269;  Lan- 
ford  V.  Patton,  44  Ala.  584;  Oilman  v. 
Cosgrove,  22  Cal.  356;  Marx  v.  Cul- 
pepper, 40  Fla.  322;  Richardson  v. 
Smith,  21  Fla.  336;  Jacksonville  v. 
.^tna  Steam  F.  Engine  Co.,  20  Fla. 
100;  Pollock  V.  Dunning,  54  Ind.  115; 
Hughes  V.  Walker,  4  Blackf.  (Ind.)  50; 
Hays  V.  Lanier,  3  Blackf.  (Ind.)  322; 
Schroeder  v.  Turner,  68  Md.  506;  Hyde 
V.  Moxie  Nerve  Food  Co.,  160  .Mass. 
559;  Blackwell  v.  Reid,  41  Miss.  102; 
Mitchell  -v.  Railton,  45  Mo.  App.  273; 
Conrades  v.  Spink,  38  Mo.  App. 
309;  Seely  v.  Schenck,  2  N.  J.  L.  71; 
Crandall  v.  Denny,  2  N.  J.  L.  128; 
M'Credy  v.  Vanneman,  3  N.  J.  L. 
435;  Crawford  v.  Collins,  45  Barb.  (N. 
Y.)  269;  Bentley  v.  Smith,  3.  Cai.  (N. 
Y.)  170;  Smith  V.  Hoover,  39  Ohio  St. 
249;  Haskins  v.  Allcott,  13  Ohio  St. 
210;  McConnell  v.  Apollo  Sav.  Bank, 
146  Pa.  St.  79;  Frank  v.  Tatum,  87 
Tex.  204;  Houghton  v.  Puryear,  10 
Tex.  Civ.  App.  383;  Metal  Stamping 
Co.  V.  Crandall,  17  Fed.  Cas.  No. 
9493^.  And  a  complaint  which  does 
not  set  out  the  individual  names  of  the 
partners  suing  is  bad  on  demurrer. 
Pollock  V.  Dunning,  54  Ind.  115.  On 
motion  to  dismiss.  Weisz  v.  Davey, 
28  Neb.  566.  On  motion  in  arrest  of 
judgment.  Pollock  v.  Dunning,  54 
Ind.  115.  And  is  not  cured  by  judg- 
ment after  default.  Lanford  v.  Paton, 
44  Ala.  5S4;  Simmons  v.  Titche,  102 
Ala.  317.  Although  it  is  held  in  Sim- 
mons V.  Titche,  102  Ala.  317  {citing 
several  Alabama  cases),  that  if  a  de- 
fendant goes  to  trial  on  a  plea  to  the 
merits,  he  waives  the  defect  and  can- 
not raise  the  question  for  the  first  time 
in  the  supreme  court. 

By  statute,  in  Iowa,  actions  may  be 
brought  by  or  against  a  partnership  as 
such.  Code  (1897),  §  3468.  And  this 
may  be  done  in  Vermont,  in  the  case 
of  a  partnership  or  an  unincorporated 
association  or  joint  stock  company,  con- 
sisting of  five  or  more  persons,  having 
a  president,  other  principal  officer,  clerk 
or  treasurer.  Vt.  Stat.  (1894),  jj  1099. 
And  in  Nebraska,  "any  company  or 
association  of  persons  formed  for  the 
purpose  of  carrying  on  any  trade  or 
business,  or  for  the  purpose  of  holding 
any  species  of  property  in  this  state, 
and  not  incorporated,  may  sue  and  be 
sued  by  such  usual  name  as  such  com- 
pany, partnership,  or  association  may 


have  assumed  to  itself  or  be  known  by, 
and  it  shall  not  be  necessary  in  such 
case  to  set  forth  in  the  process  or  plead- 
ing, or  to  prove  at  the  trial,  the  names 
of  the  persons  composing  such  com- 
pany." Neb.  Comp.  Stat.  (1899),  § 
5614.  See,  also,  similar  statutes  as 
follows:  Bates'  Anno.  Stat.  Ohio (1897), 
ii  501 1 ;  Wyo.  Rev.  Stat.  (1887),  §  2400. 
Under  this  latter  statute  an  individual 
doing  business  within  the  territory  in 
a  firm  name  was  allowed  to  be  sued 
in  such  name,  without  showing  in  the 
process  or  proving  on  the  trial  that  he 
alone  composed  the  firm.  O'Brien  v. 
Foglesong,  3  Wyo.  57. 

This  mode  of  bringing  an  action  by 
a  partnership  name  being  unknown  at 
common  law,  and  different  from  the 
general  import  of  the  statutes  in  respect 
to  parties  to  an  action,  the  special  pro- 
visions of  the  statute  must  be  strictly 
construed,  and  the  exact  mode  of  pro- 
cedure required  by  the  statute  must 
be  closely  pursued.  Church  v.  Calli- 
han,  49  Neb.  542;  Burlington,  etc.,  R. 
Co.  V.  Dick,  7  Neb.  242.  And  a  petition 
which  does  not  show  that  the  company 
is  formed  to  carry  on  some  trade  or 
business  or  to  hold  some  species  of 
property  in  the  state,  and  is  not  incor- 
porated, is  defective,  where  the  objec- 
tion to  the  petition  is  properly  raised  by 
a  paragraph  of  a  demurrer  as  follows, 
"the  plaintiff  has  no  legal  capacity  to 
sue."  Church  v.  Callihan,  49  Neb. 
542.  See  also  Beers  t/.  Gurney,  7  Ohio 
Cir.  Dec.  411.  But  a  general  demurrer 
is  not  sufficient  for  this  purpose.  San- 
born V.  Hale,  12  Neb.  318;  Andrews  v. 
School  Dist.,  49  Neb.  420;  Beers  v.  Gur- 
ney,  7  Ohio  Cir.  Dec.  411. 

An  averment  that  plaintiffs  area  firm 
doing  business  by  that  name,  without 
superadding  "within  this  state"  or 
other  equivalent  words,  is  not  sufficient 
to  entitle  them  to  maintain  an  action  in 
the  name  of  the  firm.  Haskins  v.  Al- 
cott,  13  Ohio  St.  210.  See  also  Brown- 
son  V.  Metcalfe,  i  Handy  (Ohio)  18S. 
But  a  petition  which  describes  the  de- 
fendants, '^Bly,  Dunn  &"  Co.,"  as  "a 
firm  doing  business  under  that  name  in 
the  state  of  Ohio,"  instead  of  describing 
the  firm  as  formed  for  "the  purpose" 
of  doing  business  in  that  state,  is  not 
demurrable.  Globe  Rolling  Mill  v. 
King,  2  Cine.  Super.  Ct.  21.  Nor  is  a 
petition  that  partners  "  are  wholesale 
dealers  in  furniture  and  that  their  place 
of  business  is  Lincoln,  Nebraska,"  in- 
sufficient, for  while  there  is  no  allega- 
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tion  that  the  company  was  formed  for 
the  purpose  of  carrying  on  business  in 
the  state,  the  formation  of  the  company 
will  be  presumed  when  it  is  alleged 
that  the  company  is  actually  carrying 
on  business  there.  Jansen  v.  Mundt, 
20  Neb.  320. 

In  several  states  it  is  provided  that 
when  two  or  more  partners,  associated 
in  any  business,  transact  such  business 
under  a  common  name,  whether  it  com- 
prises the  names  of  such  persons  or  not, 
the  association  may  be  sued  by  such 
common  name. 

Alabama.  —  Civ.  Code  (1896).  §  40. 

California. —  Code  Civ.  Proc.  (1S97), 
§388. 

Idaho.  —  Rev.  Stat.  (1887),  §  41 12. 

Minnesota.  — Stat.  (1894),  §  5177. 

Montana.  —  Code  Civ.    Proc.  (1895), 

§590. 

Utah.  —  Rev.  Stat.  (1 898),  g  2927. 

But  this  does  not  authorize  an  action 
by  the  association  in  such  name.  Lan- 
ford  V.  Patton,  44  Ala.  584;  Oilman  v. 
Cosgrove,  22  Cal.  356. 

In  West  Virginia,  persons  associated 
as  partners  in  any  trade  or  business 
may  sue  as  such  before  a  justice  in  the 
firm  name,  but  the  names  of  the  in- 
dividuals composing  such  firm  shall  be 
set  forth  in  the  summons.  W.  Va. 
Code  (1899),  c.  50,  §  25;  Hall  v.  Lyons, 
29  W.  Va.  410. 

Allegino  Existence  of  Partnership.  — 
An  averment  of  partnership  is  neces- 
sary only  when  the  right  of  the  plain- 
tiffs to  maintain  the  action  depends 
upon  their  partnership.  Loper  v. 
Welch,  3  Duer  (N.  Y.)  644;  Clark  v. 
Wick,  25  Oregon  466.  As  where  an 
action  is  brought  on  an  obligation 
made  payable  to  a  partnership  in  its 
firm  name,  in  which  case  it  is,  of 
course,  necessary  to  allege  the  part- 
nership, that  plaintiffs  composed  the 
firm,  and  that  the  contract  was  made 
by  them  in  that  name.  Clark  v.  Wick, 
25  Oregon  446.  See,  also,  Bentley  v. 
Smith,  3  Cai.  (N.  Y.)  170.  But  not 
when,  without  being  partners,  they 
might  prove  a  joint  ownership  and 
joint  contract  and  upon  such  proof  be 
entitled  to  recover.  Loper  v.  Welch,  3 
Duer  (N.  Y.)  644;  Clark  v.  Wick,  25 
Oregon  446;  Hyer  v.  Vaughn,  18  Fla. 
647;  Davis  V.  Abbott,  2  McLean  (U.  S.) 
29.  As  where  the  action  is  not  founded 
on  a  contract  made  payable  to  or  in  the 
name  of  the  firm,  but  on  an  implied 


promise  in    favor  of  plaintiffs  jointly. 
Clark  V.  Wick,  25  Oregon  446. 

And  where  plaintiffs,  describing 
themselves  as  partners  trading  under 
a  firm  name,  prove  themselves  entitled 
to  maintain  the  action  as  individuals, 
the  allegation  of  partnership  is  imma- 
terial and  may  be  rejected  as  surplus- 
age. Kent  V.  Wells,  21  Ark.  411;  Marx 
V.  Culpepper,  40  Fla.  322;  Win  v.  De- 
»^ine,  62  N.  J.  L.  374;  Wilson  v.  Carter 
Oil  Co.,  (W.  Va.  1899)33  S.  E.  Rep.  249. 

In  Iowa  (Code  (1897),  5^  3627),  it  is 
provided  that  a  plaintiff  suing  as  a 
partnership  may  aver,  generally  or  as 
a  legal  conclusion,  that  it  is  a  partner- 
ship. The  facts  need  not  be  stated. 
And  it  has  been  held  that  this  would 
seem  to  imply  that  such  an  averment 
is  necessary  to  constitute  good  plead- 
ing. Sweet  V.  Ervin,  54  Iowa  loi; 
State  V.  Fogerty,  105  Iowa  32.  But 
under  section  3473  of  the  same  code  it 
is  provided  that  "  when  an  action  is 
founded  upon  a  written  instrument,  it 
may  be  brought  by  or  against  any  of 
the  parties  thereto  by  the  same  name 
and  description  as  those  by  which  they 
are  designated  in  such  instrument." 
And  it  has  been  held  that  under  this 
section  it  is  not  necessary  to  allege 
copartnership.  Harris  Mfg.  Co,  v. 
Marsh,  49  Iowa  11;  Wendallz/.  Osborne, 
63  Iowa  99. 

It  is  sufficient  if  the  defendants  are 
described  as  ''^ John  C.  Alorrissey  and 
Michael Morrissev,  doing  business  un- 
der the  name  and  style  of  Morrissey 
Brothers"  etc.,  although  the  word 
"  firm  "  is  not  used.  Morrissey  v. 
Schindler,  18  Neb.  672. 

Allegation  of  Partnership  A^ante.  — 
Where  plaintiffs  sue  in  their  individual 
names,  alleging  their  joint  interest  as 
partners  under  a  certain  name,  it  is 
sufficient  to  prove  the  partnership. 
Whether  they  prove  the  firm  name  or 
not  is  immaterial.  The  partnership, 
not  the  name,  is  the  material  allegation 
to  be  proved.  Stickney  v.  Smith,  5 
Minn.  486. 

The  common-law  rule  is  that  a  part- 
nership name  is  a  mere  matter  of  de- 
scription and  identification,  and  is  not 
an  indispensable  requisite  to  the  exist- 
ence of  a  partnership,  and  when  used 
only  raises  a  disputable  presumption. 
Courson  v.  Parker,  39  W.  Va.  521; 
Weimer  v.  Rector,  43  W.  Va.  735. 

1.  See,  generally,  supra,  note  4,  p.  641. 
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{Commencement  as  in  Form  No.  5957.) 

II.  That  on  tht  first  day  oi  June,  i899,  at  <ia.\d  Port/and,  the 
defendant  made  and  delivered  to  the  plaintiffs  his  promissory  note  in 
writing,  and  thereby  promised  to  pay  them  under  their  firm  name  of 
jDoe  cr'  Short,  one  thousand  dollars,  twelve  months  after  said  date. 

III.  That  no  part  of  the  same  has  been  paid. 

Wherefore  plaintiffs  demand  {concluding  as  in  Form  No.  593T). 

2.  Affidavit^  of  Partnership  and  Debt. 

Form  No.  14952. 

State  of  Michigan,  ) 
County  of  Wayne.    \ 

Richard  Roe,  for  himself  and  on  behalf  oi  John  Doe,  being  duly 
sworn,  deposes  and  says  that  he  is  one  of  the  plaintiffs  named  in  the 
annexed  open  account;  that  at  the  time  the  contract  in  question  was 
made  said  plaintiffs  were  the  persons  comprising  the  copartnership, 2 
doing  business  under  the  firm  name  of  ^^^  6^  Z>^<f;  that  the  forego- 
ing and  annexed  account^  is  correctly  made  out  from  the  books  of 
original  entry  of  tne  said  i?(7if  &"  Doe;  that  the  said  charges  were 
made  in  said  books  at  or  about  the  time  of  their  respective  dates; 
that  the  goods  for  which  said  charges  were  made  were  sold  and 
delivered  by  said  Roe  &=  Doe  to  John  Smith;  that  the  charges  are 
correct,  and  the  account  just  and  true  as  stated,  to  the  best  of 
deponent's  knowledge  and  belief;  that  the  demand  of  said  Roe  &'  Doe 
against  s>di\A  John  Smith,  as  shown  by  the  annexed  account,  is  just, 
due  and  unpaid;  that  there  is  no  just  off-set  known  to  deponent, 
either  in  law  or  equity,  against  said  demand;  that  all  just  and  legal 
set-offs,  payments  and  credits  have  been  given  to  said  account;  that 
there  is  now  due  to  the  said  Roe  ^^  Doe  from  said  John  Smith,  upon 
said  open  account,  the  sum  of  one  hundred  dollars,  as  near  as  this 
deponent  can  estimate  the  same,  over  and  above  all  legal  set-offs, 
and  that  interest  is  due  thereon  from  the  thirddsiy  of  May,  a.  d.  i8<?7, 
at  the  rate  of  six  per  cent,  per  annum. 

Richard  Roe. 

{Jurat  as  in  Form  No.  8J^^ 

1.  For  tlie  formal  parts  of  an  affidavit  question  was  made,  or  the  cause  of 
in  a  particular  jurisdiction  consult  the  action  accrued;  and  such  affidavit  shall 
title  Affidavits,  vol.  i,  p.  548.  be  prima  facie  evidence  of  such  exist- 

2.  That  Plaintiffs  are  Partners.  —  ence  of  such  partnership  or  associa- 
Mich.  Comp.  Laws  (1897),  §  10195,  pro-  tion,  unless  the  defendant  shall  file 
vide  "that  in  any  suit  or  proceeding  with  his  plea  an  affidavit  denying  the 
hereafter  instituted  in  any  of  the  courts  existence  of  such  partnership  or 
of  this  state,  wherein  it  shall  become  association." 

material  or  necessary  to  prove  the  co-  3.  Amonnt  Due.  —  Mich. /Comp.  Laws 

partnership  of  any  firm  or  association,  (1897),  §    10191,   provide    "that   in    all 

the  plaintiffs  may  cause  to  be  served  actions  brought  in  any  of  the  courts  of 

upon  the  defendant,  with  a  copy  of  the  this  state,  to  recover  the   amount  due 

declaration  filed  in  the  cause,  or  with  on    an   open   account,   or  upon  an  ac- 

the  process  by  which  suit  is  commenced,  count   stated,  if   the    plaintiff  or  some 

an  affidavit   stating  that  the  plaintiffs  one  in  his  behalf  shall   make   an    affi- 

were    the     persons     comprising    such  davit  of  the  amount  due,  as  near  as  he 

partnership  at  the  time  the  contract  in  can  estimate  the  same,  over  and  above 
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3.  Answer^  that  Contract  was  Void  Because  Firm  was 
Doing-  Business  Under  Fictitious  Name. 

Form  No.  14953. 
(Precedent  in  Lunt  v.  Lunt,  (Brooklyn  City  Ct.  Gen.  T.)8  Abb.  N.  Cas. 

(N.  Y.)  n.f 

[(^Commencement  as  in  Form  No.  l^JfJfi^^  *  *  * 

Second.  And  for  a  further  and  separate  defense  to  the  complaint 
herein,  the  defendant  alleges  upon  information  and  belief,  that  at  the 
times  mentioned  in  the  complaint,  and  while  plaintiffs  were  carry- 
ing on  business  under  the  name  of  "  Lunt  Brothers"  as  therein 
alleged,  the  said  name  of  "  Lunt  Brothers  "  was  a  fictitious  name,  in 
that  there  were  no  Lunt  Brothers  in  said  firm,  and  was  used  by  the 
plaintiffs  in  violation  of  the  penal  laws  of  this  State  (passed  April  29, 
iS33,  and  the  acts  amendatory  thereof);*  [that  said  firm  was  not  a 


all  legal  set-off,  and  annex  thereto  a 
copy  of  said  account,  and  cause  a  copy 
of  said  affidavit  and  account  to  be 
served  upon  the  defendant  with  a  copy 
of  the  declaration  filed  in  the  cause,  or 
with  the  process  by  which  such  action 
is  commenced,  such  affidavit  shall  be 
deemed  prima  facie  evidence  of  such 
indebtedness,  unless  the  defendant 
with  his  plea  shall,  by  himself  or  agent, 
make  an  affidavit  and  serve  a  copy 
thereof  on  the  plaintiff  or  his  attorney, 
denying  the  same,"  etc. 

1.  Bequisites  of  Answer  or  Plea —  Gen- 
erally.  —  For  the  formal  parts  of  an 
answer  or  plea  in  a  particular  jurisdic- 
tion see  the  titles  Answers  in  Code 
Pleading,  vol.  i,  p.  799;  Pleas.     \ 

Denying  Partnership.  —  Where  part- 
ners bring  an  action  in  assumpsit,  the 
general  issue  operates  to  deny  the  part- 
nership. Rogers  v.  Nuckolls,  2  Colo. 
281.  And  plaintiffs  must  prove  who 
composed  the  firm.  Roberts  z'.  Atwood, 
8  B.  Mon.  (Ky.)  209;  Patten  v.  White- 
head, 13  Rich.  L.  (S.  Car.)  156.  See 
contra,  however,  Ardley  v.  Russell,  i 
Browne  (Pa.)  145;  Robinson  v.  Parker, 
II  App.  Cas.  (D.  C.)  132.  In  the  latter 
case  there  was  a  verified  denial  of  part- 
nership, which  the  court  held  was  to  be 
regarded  not  as  a  technical  plea  in 
abatement,  but  as  a  plea  of  special 
denial  consistent  with  the  ordinary 
pleas  in  bar.  And  statutes  have  now 
provided  that,  in  an  action  by  a  part- 
nership, it  shall  not  be  necessary  for 
the  plaintiff  on  the  trial  to  prove  the 
partnership,  but  the  same  shall  be  taken 
to  be  admitted,  unless  there  be  an  ex- 
press denial  that  the  persons  named  as 
plaintiffs  are  or  were  such  copartners. 


Minn.  Stat.  (1894),  §§5255,  5256;  Irvine 
V.  Myers,  4  Minn.  229.  Or  unless  the 
denial  of  partnership  be  by  plea  in 
abatement.  Starr  &  C.  Anno.  Stat.  111. 
(1896),  c.  no,  par.  35.  Or  other  verified 
plea  or  affidavit.  Ala.  Civ.  Code  (1896), 
^  1803;  Del.  Rev.  Stat.  (1893),  p.  791, 
§  6;  Kan.  Gen.  Stat.  (1897),  c.  95,  §  loS; 
Okla.  Stat.  (1893),  §  4726;  Tex.  Rev. 
Stat.  (1895),  art.  1265;  W.  Va.  Code 
(1899),  c.  125,  S  41;  Wis.  Stat.  (1898),  § 
4197.  And  in  Iowa,  if  the  allegation  of 
partnership  is  controverted,  it  shall  not 
be  sufficient  to  do  so  in  terms  contradic- 
tory of  the  allegation,  but  the  facts  re- 
lied on  shall  be  specifically  stated. 
Code  (1897),  >5  3628;  Chicago  University 
V.  Emmert,  108  Iowa  500. 

2.  Plaintiff  demurred  to  this  answer 
and  defendant  had  judgment. 

See,  generally,  note  i,  this  page. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

4.  Birds.  Rev.  Stat.  N.  Y.  (1896),  p. 
2245,  §  37,  provide  that  "  No  person 
shall  hereafter  transact  business  in  the 
name  of  a  partner  not  interested  in  his 
firm,  and  when  the  designation  '  and 
Company'  or  '&Co.'  is  used,  it  shall 
represent  an  actual  partner  or  partners; 
but  a  violation  of  this  section  shall  not 
be  a  defense  in  an  action  or  proceeding 
brought  by  an  assignee  for  the  benefit 
of  creditors  or  by  a  receiver  of  the  prop- 
erty of  or  by  an  executor  or  adminis- 
trator of  a  person  who  has  violated  the 
same."  Section  35  provides  that  "A 
person  who  transacts  business,  using 
the  name,  as  partner,  of  one  not  inter- 
ested with  him,  as  partner,  or  using  the 
designation  '  and  Company '  or  '  &  Co.,* 


645 


Volume  13. 


14953. 


PARTNERSHIP. 


14954. 


commercial  copartnership  located  and  transacting  business  in  a 
foreign  country  ;]i  and  that  all  business  done  by  them  under  said 
name  was  void  and  illegal,  and  that  the  transactions  referred  to  in 
said  complaint  were  made  by  plaintiffs  under  said  name  of  Lunt 
Brothers. 

II.  That  at  all  the  times  aforesaid,  the  said  plaintiffs  were  carry- 
ing on  their  said  business  without  having  signed  and  acknowledged 
any  certificate  declaring  the  person  or  persons  dealing  under  the  said 
name  '■'■Lunt  Brothers,'"  and  without  filing  the  said  certificate,  so 
signed  and  acknowledged,  with  the  clerk  of  the  county  in  which  their 
principal  place  of  business  was  at  said  time,  and  without  publishing 
said  certificate  in  a  newspaper,  as  required  by  the  statute  of  1854,2 
to  relieve  themselves  from  the  provisions  and  penalty  of  said  law  of 
1833,  above  referred  to. 

III.  That  in  consequence  of  the  premises  the  contract  sued  on 
herein  was  and  is  illegal  and  void. 

[Wherefore  {concluding  as  in  Form  No.  12JfJfi').'Y 

III.  ACTION  BY  SURVIVING  PARTNER. 

1.  In  General.* 


when  no  actual  partner  or  partners  are 
represented  thereby,  is  guilty  of  a  mis- 
demeanor. But  this  section  does  not 
apply  to  any  case  where  it  is  specially 
prescribed  by  statute  that  a  partner- 
ship name  may  be  continued  in  use  by 
a  successor,  survivor,  or  other  person." 

For  other  statutes  relating  to  the  use 
of  fictitious  names  see  as  follows,  to  wit: 

Arizona. — Rev.  Stat.  (1887),  §  2403 
et  seq. 

California.  — Civ.  Code  (1897),  §  2466 
et  seq. 

Colorado.  —  Laws  (1897),  c.  65. 

Louisiana.  —  Rev.  Laws  (1897),  t^ 
2668  et  seq. 

Nevada.  —  Comp.  Laws  (1900),  §  2769. 

North  Dakota.  —  Rev.  Codes  (1895), 
^  4412. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
3170—6. 

Oklahoma.  —  Stat.  (1893),  §  3539. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  4068. 

1.  The  matter  enclosed  by  [  ]  was  in- 
serted to  meet  the  requirements  of 
Birds.  Rev.  Stat.  N.  Y.  (1896),  p.  2245, 
§  38  (see  Laws  of  1849,  c.  348,  ^  i), 
which  section  provides  that  "  The  act 
entitled  '  An  act  to  prevent  persons 
from  transacting  business  under  ficti- 
tious names,'  passed  April  29,  1833, 
shall  not  apply  to  commercial  copart- 
nerships located  and  transacting  busi- 
ness in  foreign  countries." 


The  matter  is  not  now  necessary,  as 
that  section  is  repealed.  See  N.  Y. 
Laws  (1897),  c.  420,  art.  5,  §  51. 

2.  N.  Y.  Laws  (1897),  c.  420,  art.  2,  ^ 
20,  which  takes  the  place  of  the  statute 
of  1854,  sets  out  the  cases  in  which  the 
use  of  a  partnership  or  a  business 
name  may  be  continued,  provided  cer- 
tain conditions  are  fulfilled,  such  as 
filing  a  certificate,  publishing  it  in  a 
newspaper,  etc. 

3.  The  matter  supplied  and  to  be 
supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 

4.  Bequisites  of  Complaint,  etc.  —  Gen- 
erally. —  For  the  formal  parts  of  a  com- 
plaint, declaration  or  petition  in  a 
particular  jurisdiction  consult  the  titles 
Complaints,  vol.  4,  p.  1019;  Declara- 
tions, vol.  6,  p.  244. 

Description  of  Plaintiff  —  In  Contract. — 
Upon  the  death  of  his  copartner,  the 
surviving  partner  may  sue  in  his  own 
name.  Place  v.  Bleyl,  45  N.  Y.  App. 
Div.  17;  Miller  v.  Franklin  Bank,  i 
Paige  (N.  Y.)  444;  Smith  v.  Barrow,  2 
T.  R.  476.  Whether  the  debt  was  con- 
tracted before  or  after  the  decease  of 
said  copartner.  Bernard  v.  Wilcox,  2 
Johns.  Cas.  (N.  Y.)  374.  And  the  words 
"as  survivors,"  either  in  the  caption 
or  in  the  bodj'-  of  the  complaint,  are  sur- 
plusage. Matthews  v.  Stietz,  (N.  Y. 
City  Ct.  Spec.  T.)  5  Civ.  Proc.  (N.  Y.) 
235.     Nor  need  the  plaintiff  aver  in  the 
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a.  Against  Representative  of  Deceased  Partner. 


declaration  the  death  of  his  late  copart- 
ner. Ledden  v.  Colby,  14  N.  H.  33. 
Though  it  is  more  usual  to  do  so. 
Ledden  v.  Colby,  14  N.  H.  33. 

But  see  contra,  that  the  fact  of  his 
being  survivor  should  appear  in  the 
declaration.  Jell  v.  Douglas,  4  B.  & 
Aid.  374,  6  E.  C.  L.  523:  Smith  v.  Salo- 
mon, I  Colo.  176.  And  that  it  should 
set  out  the  names  of  all  the  partners 
and  show  how  the  partners  suing  be- 
came survivors.  Hubbell  v.  Skiles,  x6 
Ind.  13S;  Holmes  v.  D'Camp,  i  Johns. 
(N.  Y.)  34. 

In  Joyslin  v.  Taylor,  24  N.  H.  268, 
the  defendant  was  summoned  "  to 
answer  to  Royal  Joyslin,  of  said  Lancas- 
ter, trader,  surviving  partner  of  the  late 
firm  oi  Joyslin  Ss'  Norris,  in  a  plea  of 
the  case,  for  that  the  defendant,  at  said 
Lancaster,  on  the  day  of  the  purchase 
of  this  writ,  being  indebted  to  the  plain- 
tiff, surviving  partner  as  aforesaid,  in 
the  sum  of  %2g,  according  to  the  ac- 
count annexed,  in  consideration  thereof 
then  and  there  promised  the  plaintiff 
to  pay  him  the  same  on  demand." 
This  was  held  good  as  against  a  mo- 
tion for  a  nonsuit,  the  objection  being 
that  the  plaintiff  had  declared  on  a 
promise  to  himself,  whereas  the  evi- 
dence tended  to  show  only  a  promise 
Xa  Joyslin  &=  Norris  during  the  lifetime 
of  the  latter. 

In  Replevin.  —  In  an  action  of  replevin 
brought  by  a  surviving  partner,  it  is 
not  necessary  to  declare  as  surviving 
partner.  Smith  v.  Wood,  31  Md.  293. 
Although  it  is  the  better  practice  to  do 
so  Reese  v.  Kinkead,  17  Nev.  447. 
In  this  latter  case,  the  complaint  al- 
leged: "That  plaintiff  and  one  R.  H. 
Crocker,  now  deceased,  were  copartners 
in  business  preceding  and  at  the  tinr.e 
of  said  Crocker' s  death,  which  occurred 
on  or  about  October  ij,  1879,  ^"^  as 
such  copartners  did  business  under  the 
siyle  of  Crocker  dr"  Reese,  and  were  the 
owners  in  copartnership  of  the  personal 
property  hereinafter  described;  that 
plaintiff  is  the  sole  surviving  partner 
of  said  copartnership,  and  now  is  the 
owner  and  entitled  to  the  immediate 
possession"  of  the  property  particu- 
larly described  in  [he  complaint;  "that 
said  property  was  the  property  of  said 
copartnership  of  Crocker  (Sr"  Reese  before 
and  at  the  time  of  said  R.  H.  Crocker's 
death."  Then  followed  the  usual  aver- 
ment of  demand  for  possession  and  the 


refusal  and  wrongful  withholding  and 
detention  of  said  property  by  defend- 
ant. This  complaint  was  held  suffi- 
cient on  demurrer.  The  court  said: 
"If  it  be  essential  in  such  actions  to 
allege  the  existence  of  the  copartner- 
ship,' the  death  of  the  copartner,  and 
the  survivorship  —  and  such  is  the  bet- 
ter practice — then  the  allegations  in 
this  complaint  are  in  the  usual  form 
and  are  sufficient." 

On  Agreement  that  Goods  of  Deceased 
should  Vest  in  Survivor.  —  In  Eldred  z/. 
Warner,  i  Ariz.  175,  the  following  bill 
in  equity  is  set  out,  to  wit:  "  Now 
by  attorney  comes  the  above-named 
plaintiff,  and  complaining  of  the  de- 
fendant herein,  for  cause  of  action 
avers  and  shows,  that  heretofore,  to 
wit,  on  the  twenty-Jirst  day  of  February^ 
A.  D.  187^,  at  the  village  of  Tuscan, 
county  of  Pima,  and  territory  of  Ari- 
zona, one  Georga  M.  Newsome,  then  and 
there  being  a  resident,  died  intestate 
and  leaving  property  and  estate  within 
the  said  county;  that  thereafter,  on,  to 
wit,  the  twenty-seventh  day  of  February, 
A.  u.  187^,  the  said  defendant,  as  public 
administrator  in  and  for  the  said  county 
of  Pima,  territory  aforesaid,  duly  peti- 
tioned the  probate  court  in  and  for  the 
said  county  of  Pima  for  letters  of  ad- 
ministration upon  the  estate  of  the  said 
George  M.  Newsome,  deceased;  that 
thereafter,  on,  to  wit,  the  tiventy-fourth 
day  of  March,  a.  u.  187^,  the  sa.\ A  pro- 
bate court,  by  an  order  duly  entered 
and  filed  in  the  said  court,  granted  the 
petition  of  the  said  defendant,  and 
issued  to  him  letters  of  administration 
upon  the  said  above-named  estate. 
Plaintiff  further  avers  that  thereafter, 
on,  to  wit,  the  twenty-eighth  day  of 
March,  A.  D.  187.^,  notice  to  creditors  of 
the  said  George  M.  Newsome,  deceased, 
requiring  them  to  present  to  the  said 
defendant,  within  ten  months  from  the 
said  last  above-named  date,  with  the 
necessary  vouchers,  all  claims  against 
the  said  estate,  was  duly  printed  and 
published  in  a  weekly  newspaper 
known  and  designated  as  the  'Arizona 
Citizen,'  and  published  at  the  village  of 
Tuscan,  county  and  territory  aforesaid. 

Plaintiff  further  avers  that  on,  to 
wit,  the  eighteettth  day  of  December,  A.  D. 
187J,  at  the  town  and  county  of  Vuma, 
and  territory  of  Arizona,  he,  the  said 
plaintiff,  and  the  said  George  M.  New- 
some,    in    his  life-time,  entered  into  a 
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certain  compact  and  agreement;  said 
compact  and  agreement  being  hereto 
annexed,  marked  '  Exhibit  A,'  and 
made  a  part  of  this  complaint,  wherein 
the  said  George  At.  Ncwsome  of  the  one 
part,  and  the  said  plaintiff  of  the  other 
part,  covenanted  and  agreed,  one  with 
the  other,  that  upon  the  decease  and 
death  of  either  of  the  said  parties  to  the 
said  compact  and  agreement,  then  that 
all  goods,  chattels,  and  property,  both 
individual  and  partnership,  of  what- 
ever character,  of  which  either  of  the 
parties  was  seised  at  the  time  of  his 
death  should  fall  to  and  vest  exclusively 
in  the  survivor,  upon  the  said  survivor 
paying  all  of  the  debts  of  the  deceased 
party. 

The  plaintiff  further  avers  that  the 
said  George  M.  iVetvso/ne  died  on  or 
about  the  twenty-first  day  of  February , 
A.  D.  187^,  and  that  the  said  plaintiff  is 
now  the  survivor  as  mentioned  in  said 
compact  and  agreement,  and  legally 
entitled  to  the  possession  and  owner- 
ship of  all  the  property  of  which  the 
said  George  M.  Newsome  died  seised. 
Said  property  consists  of  and  is  de- 
scribed as  follows,  viz.:  ttvo  diamond 
rings,  one  plain  gold  ring,  one  large 
diamond  breastpin,  and  one  pair  of  dia- 
mond sleeve-buttons.  Plaintiff  avers 
that  the  above-described  property  is  of 
great  value;  also  the  interest  of  the 
said  George  M.  Netvsome  in  the  un- 
settled business  of  the  partnership  for- 
merly existing  between  the  deceased 
and  the  said  plaintiff,  which  is  of  the 
value  of  fifteen  hundred  dollars;  that 
all  of  the  above  mentioned  and  de- 
scribed property,  with  the  exception  of 
the  said  partnership  interest,  above 
named,  is  now  in  the  hands  of  the  said 
defendant  as  administrator  of  the  es- 
tate of  the  said  George  M.  Newsomc, 
deceased.  Plaintiff  further  avers,  that 
upon  the  said  above  last-named  day  the 
said  defendant,  as  such  administrator, 
rejected  the  said  compact  and  agree- 
ment by  his  written  indorsement  of  re- 
jection on  the  back  of  the  same,  as  will 
more  fully  appear  by  reference  to  the 
'  Exhibit  A  '  hereunto  annexed. 

And  plaintiff  further  avers,  and  shows 
as  a  ground  for  the  equitable  inter- 
position of  this  court,  thAt  the  real  and 
intrinsic  value  of  the  said  property  in 
question  and  above  described,  with  the 
exception  of  the  said  partnership  in- 
terest, is  unknown  to  the  said  plaintiff. 


nor  can  such  real  and  intrinsic  value 
be  ascertained,  except  by  and  through 
the  most  experiencde  lapidaries,  and 
that  the  said  plaintiff  is  informed  and 
verily  believes  that  there  are  no  such 
experienced  lapidaries  within  the  juris- 
diction of  this  court;  that  if  this  court 
should  refuse  to  equitably  interfere  be- 
tween the  said  plaintiff  and  the  said 
defendant,  the  said  plaintiff  could  not 
be  compensated  in  damages,  for  the 
reason  such  damages  could  not  with 
any  certainty  be  ascertained. 

And  as  a  further  ground  for  the 
equitable  relief  sought  for  in  the  com- 
plaint, plaintiff  avers  that  the  property 
in  question  and  above  described,  with 
the  exception  of  said  partnership  in- 
terest, is  to  him  of  a  value  altogether 
beyond  their  price,  or  actual  money 
worth,  a.  prettum  affectionis  on  account 
of  the  bonds  of  friendship  which  united 
him  to  the  said  George  M.  Nezvsome; 
that  if  the  said  property  were  sold  or 
departed  from  the  possession  and  own- 
ership of  the  said  plaintiff,  money  or 
damages  could  not  compensate  him 
for  the  loss  of  said  property.  Plaintiff 
further  avers  that  he  has  at  all  times 
been  ready  and  willing,  and  is  now 
ready  and  willing,  to  perform  all  of  the 
conditions  imposed  upon  him  by  the 
terms  of  the  said  compact  and  agree- 
ment hereunto  annexed,  to  wit,  the 
payment  of  all  of  the  debts  of  said  part- 
nership heretofore  mentioned,  and  the 
individual  debts  of  the  said  George  M. 
Neivsome,  and  that  he  has  at  divers 
times  notified  and  informed  the  said 
defendant,  as  administrator  of  the  said 
estate,  of  such  readiness  and  willing- 
ness on  his  part  to  perform  the  said 
condition;  and  now  the  said  plaintiff 
comes  into  court  and  says  that  he  is 
now  ready  and  willing  to  perform  the 
said  condition  in  any  manner  or  form 
as  this  court  shall  deem  fit  and  proper 
in  the  premises." 

This  bill  was  held  sufficient  on  de- 
murrer. There  was  a  strong  dissent- 
ing opinion,  however,  by  the  chief 
justice,  the  principal  ground  of  objec- 
tion being  that  the  agreement  sought 
to  be  enforced  undertook  to  dispose  of 
the  property,  the  disposition  not  to 
take  effect  until  after  the  death  of  the 
maker,  and  that  any  instrument  which 
undertakes  to  do  that,  no  matter  what 
may  be  its  form,  is  a  testamentary 
document;  that  the  rules  for  construct- 
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{a)  Petition. 

Form  No.  14954. 
(Precedent  in  McGrath  v.  Cowen,  57  Ohio  St.  386.)' 

\{Commencenient  as  in  Form  No.  5929.^ 

That]2  in  the  year  1868,  [he]^  entered  into  a  partnership  with 
James  Cowen,  since  deceased,  by  verbal  contract,  for  an  indefinite 
period  of  time,  under  the  firm  name  of  Cowen  ^  McGrath,  for  the 
purpose  of  conducting  the  business  of  wholesale  dealers  in  boots  and 
shoes  in  the  city  of  Cincinnati,  on  consignment  and  for  commission, 
and  also  for  the  purpose  of  conducting  in  their  own  right  the  business 
of  selling  boots  and  shoes  at  retail  in  said  city;  that  said  partnership- 
was  at  sufferance,  and  was  so  continued  by  the  plaintiff  and  said 
James  Cowen,  for  a  period  of  about  eighteen  years,  up  to  Noi'ember, 
i886,  when  the  siLxd  James  Co7ven  died,  in  the  city  of  Cincinnati;  that 
on  December  6,  1886,  the  last  will  and  testament  of  said  James  Cowen 
was  duly  probated  in  the  probate  court  of  this  county,  under  which 
the  defendant  Catherine  Cowen,  widow  of  said  James  Coiven,  was  duly 
appointed  and  qualified  as  executrix,  and  is  still  acting  as  such;  that, 
among  other  things,  said  last  will  and  testament  provides  as  follows, 
viz.:  Item  2.  "  It  is  my  desire  that  the  business  of  Convenor  McGrath 
be  continued  as  heretofore,  and  my  executrix  is  authorized  and 
required,  by  and  with  the  advice  of  my  sons  now  engaged  in  said 
business,  to  continue  the  same  and  to  make  any  and  all  contracts  or 
arrangements  proper  to  effectuate  the  same.  I  have  been  associated 
with  Mr.  McGrath  for  thirty-three  years,  and  I  can  rely  upon  his  con- 
siderate treatment  of  my  family  in  this  matter.  The  proceeds  of  my 
share  in  said  business  to  be  divided  between  my  wife  and  children  as 
they  may  agree,  or  in  the  absence  of  any  agreement,  in  the  propor- 
tion named  for  the  division  of  my  estate."  And  in  Item  3  of  said 
will,  among  other  things,  it  is  provided:  "It  is  my  will  that  no 
division  of  my  property  take  place  as  long  as  the  business  of  said 
Coiuen  6^  McGrath  be  continued."  Plaintiff  further  states  that  after 
the  death  of  saidy^wifi'  Cowen,  said  business  and  partnership  was 
continued  under  an  agreement  between  the  plaintiff  and  the  defend- 
ant and  under  the  terms  and  authority  conferred  by  said  will,  and 
also  under  an  agreement  with  the  defendant  individually,  under  the 
same  firm  name  and  in  the  same  manner  as  it  was  formerly  con- 
ducted prior  to  the  death  of  said  James  Cowen,  and  that  the  said 
business  and  partnership  was  so  continued  from  the  time  of  said 
death  and  the  time  of  the  probate  of  said  will  up  to  the  present  time 

ing  such  an  instrument  are  the  same  the  defendant  Catherine  Cowen.     The 

in  equity  as  in  law,  and  that  such  rules  mortgages   were  held  invalid  and  the 

were  not  followed  in  this  case.  proceeds  of  the  partnership  assets  or- 

1.  In    this   case   a   receiver  was  ap-  dered  to  be  distributed  pro  rata  to  all 

pointed,  who   qualified   and  took  pos-  of  the  partnership  creditors,  the  fund 

session  of  the  property,  and  an  answer  being  insufficient  to  satisfy  all. 
was  filed,  which  is  set  oat /«/>a,  Form  See,    generally,    supra,    note    4,    p. 

No.  14955.    The  issues  raised  presented  646. 

the  question  of  the  validity  of  the  chat-        2.  The  matter  enclosed  by  and  to  be 

tel  mortgages,  which  were  executed  by  supplied  within  [  ]  will  not  be  found  in 

Owen  McGrath  without  the  consent  of  the  reported  case. 
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at  sufferance  and  without  any  agreement  as  to  the  duration  of  the 
said  partnership  or  business  whatever.  The  plaintiff  states  that  the 
business  now  carried  on  by  said  Cowen  ^^  McGrath  consists  of  a 
wholesale  establishment  at  No.  6'^  West  Pearl  street,  Cincinnati,  for 
the  sale  of  boots  and  shoes  on  commission,  which  merchandise  has 
been  consigned  to  said  firm  by  manufacturers  and  dealers  located  in 
Massachusetts  and  other  eastern  states  and  elsewhere,  and  that  said 
firm  has  a  stock  of  goods  and  merchandise  now  on  hand  belonging  to 
said  consignors,  and  also  certain  outstanding  accounts  representing 
sales  from  such  consigned  goods,  which  may  belong  to  consignors; 
that  the  other  business  conducted  by  said  firm  are  two  retail  stores  in 
the  city  of  Cincinnati,  one  at  150  West  Fifth  street,  and  the  other  at 
272  West  Fifth  street,  which  stores  contain  goods  and  merchandise 
sold  to  said  firm  absolutely,  and  from  which  stores  the  said  firm  are 
prosecuting  sales  of  boots  and  shoes  at  retail.  Plaintiff  further  states 
that  the  said  firm,  doing  business  both  at  Pearl  street  and  Fifth 
street,  is  insolvent,  and  is  unable  to  meet  its  obligations  either  for 
the  goods  held  on  consignment  or  for  the  goods  purchased  for  said 
retail  stores;  that  some  of  the  debts  owing  by  said  firm  are  past  due, 
and  they  are  unable  to  pay  the  same;  that  mortgages  have  been 
executed  by  said  firm  to  various  creditors  to  secure  their  claims 
against  said  firm  upon  the  stock  in  said  retail  stores,  and  that  the 
said  mortgagees  are  now  in  possession  thereof,  with  power  to  sell; 
that  there  is  a  large  equity  in  said  property  covered  by  said  mort- 
gages, which  should  be  preserved  for  the  benefit  of  the  creditors  of 
said  firm,  and  which  may  be  seized  by  legal  process,  and  may  be 
jeopardized  unless  a  receiver  be  appointed  to  take  charge  and  pos- 
session thereof  for  the  benefit  of  creditors,  and  the  property  in  said 
wholesale  store  and  the  accounts  arising  therefrom  belonging  to  con- 
signors, will  be  jeopardized  unless  the  same  be  preserved  by  a 
receiver  to  be  appointed  by  the  court,  who  shall  take  possession 
thereof  for  the  benefit  of  whom  it  may  concern;  that  suits  are 
threatened  against  said  firm,  and  there  is  a  conflict  between  said 
mortgagees  as  to  their  priorities,  and  said  mortgagees  threaten  to 
sell  said  property,  and  the  same  will  thus  be  sacrified  unless  sold  by 
a  receiver,  to  be  appointed  by  this  court.  Plaintiff  states  that  he 
heretofore  demanded  of  the  defendant,  both  as  executrix  as  afore- 
said and  individually,  a  dissolution  of  said  firm,  which  she  refused 
and  now  refuses,  and  he  now  demands  as  of  right  a  dissolution 
thereof;  that  he  has  never  been  able  upon  his  demand  for  a  dissolu- 
tion, to  agree  with  the  defendant  upon  the  terms  thereof,  or  to  secure 
her  assent  or  concurrence  thereto,  and  can  not  now  agree  with  her 
thereon;  that  he  has  heretofore  demanded  of  the  defendant  to  join 
with  him  in  an  assignment  for  the  benefit  of  creditors,  by  said  firm, 
of  all  its  property,  which  she  has  refused  and  still  refuses;  that  the 
rights  and  interests  of  this  plaintiff  and  of  all  the  creditors  of  said 
firm,  and  the  rights  of  the  consignors  and  owners  of  the  goods  and 
accounts  in  said  wholesale  store  will  be  endangered  and  sacrificed 
unless  all  the  property  belonging  to  said  firm  be  placed  in  the  pos- 
session of  a  receiver,  to  be  appointed  by  this  court;  that  the  plaintiff 
is  entitled  to  have  said  firm  dissolved  and  its  property  appropriated 
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to  the  payment  of  its  debts.  Wherefore  plaintiff  prays  that  said  firm 
be  dissolved  by  the  order  of  this  court,  and  that  a  receiver  be 
appointed  by  this  court  to  take  charge  and  possession  of  all  the 
property,  rights  and  credits  of  said  firm,  and  to  sell  the  same  under 
the  orders  of  this  court,  and  apply  the  proceeds  as  the  court  may 
order,  and  for  all  other  and  proper  relief  to  which  he  is  entitled  in 
equity. 

[(^Signature  and  verification  as  in  Form  Ho.  5929. y^- 

(li)  Answer.^ 
Form  No.  1 4  9  5  5 . 

(Precedent  in  McGrath  v.  Cowen,  57  Ohio  St.  3QO.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  12^5.)]^ 
Now  comes  Catherine  Cowen,   executrix  under   the   will  of  James 
'Co7ven,  deceased,  and  Catherine  Co7ven  individually,  and  by  leave  of 
court  files  this  her  answer  and  cross-petition  herein. 

1.  Defendant  denies  each  and  every  allegation  of  the  petition  not 
herein  specifically  set  forth  and  expressly  admitted. 

2.  Defendant  denies  that  the  firm  of  Cotven  6^  McGrath  executed 
any  mortgages  to  various  creditors  to  secure  their  claims  against  said 
firm  upon  the  stock  of  goods  contained  in  the  retail  stores  belonging 
to  the  said  firm.  Defendant  says  that,  if  there  be  any  such  mortgages, 
the  same  are  invalid,  and  have  no  force  or  effect,  for  the  reason, 
among  others,  that  they  were  not  executed  by  said  firm  of  Cowen  (Sr* 
McGrath,  nor  by  any  one  duly  authorized  thereto,  or  to  execute  and 
deliver  said  mortgage  or  mortgages;  and  they  further  deny  that  any 
of  the  parties  named  in  said  pretended  mortgages  were  in  lawful 
possession  of  the  property  mentioned  therein  at  the  time  of  the 
appointment  of  the  receiver  herein,  nor  at  any  time;  and  that,  if  any 
of  said  parties  were  in  the  actual  possession  of  said  stock,  such  pos- 
session was  without  authority  of  said  firm  of  Cowen  &"  McGrath. 

3.  Defendant  says  that  the  mortgages  referred  to  in  the  petition  of 
the  plaintiff  herein  were  all  executed  and  delivered  by  said  plaintiff 
without  the  knowledge  or  consent  of  this  defendant,  and  without  any 
authority  of  law  to  execute  and  cjpliver  the  same;  that  said  mortgages 
were  not  executed  in  the  regular  course  of  the  business  of  said  firm, 
nor  for  the  purpose  of  obtaining  any  money  or  funds  for  or  on  behalf 
of  said  firm,  nor  for  any  purpose  in  furtherance  of  the  continuation  of 
the  business  thereof,  but  were  executed  solely  by  Owen  McGrath,  the 
plaintiff  herein,  and  against  defendant's  consent,  to  secure  an  ante- 

1.  The  matter  to  be  supplied  within  which  is  set  out  supra.  Form  No.  14954. 
[]  will  not  be  found  in  the  reported  No  objection  was  made  to  its  form,  and, 
case.  upon  trial  had,  the  court  held  that  the 

2.  For  the  formal  parts  of  an  answer  in  mortgages  were  invalid  and  ordered 
a  particular  jurisdiction  see  the  title  that  the  proceeds  of  the  partnership 
Answers  in  Code  Pleading,  vol.  i,  p.  assets  be  distributed  pro  rata  to  all  of  the 
799.  partnership  creditors,  the    fund    being 

8.  This  answer  was  filed  to  a  petition,     insufficient  to  satisfy  all. 
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cedent  and  existing  indebtedness  of  said  firm  when  the  same  was 
practically  insolvent. 

Wherefore  the  said  defendant,  Catherine  Coiven,  executrix,  and 
Catherine  Cowen,  individually,  prays  that  said  mortgages  and  each  of 
them  may  be  declared  null  and  void,  and  held  for  naught;  that  the 
proceeds  from  the  sales  of  the  property  mentioned  and  described  in 
said  mortgages  shall  be  distributed  pro  rata  among  all  the  creditors 
of  said  firm  of  Cowen  Ss'  McGrath,  and  for  all  other  and  proper  relief. 

[{^Signature  and  verification.')]'^ 

(2)   For  Reconveyance  of  Partnership  Property  Standing  in 
Deceased  Partner's  Name. 

Form  No.  14956. 

(Precedent  in  Jones  v.  Smith,  31  S.  Car.  528.)' 

^Commencement  as  in  Form  No.  5932. y^ 

ist.  That  many  years  ago  —  anterior  to  the  late  war  between  the 
States  —  the  plaintiff  above  named,  and  F.  L.  Smith.,  late  of  the 
county  and  State  aforesaid,  formed  a  partnership  as  coachmakers, 
and  transacted  business  as  such  under  the  firm  name  and  style  of 
Smith  &=  Jones;  that  said  partnership  existed  for  many  years,  and  of 
which  there  was  no  actual  dissolution  until  the  death  of  the  said 
F.  L.  Smith  —  although  for  many  years  theretofore  the  active  opera- 
tions of  the  firm  had  been  discontinued,  and  the  same  practically 
existed  in  name  only. 

2nd.  That  during  the  existence  of  said  copartnership  a  consider- 
able amount  of  property  was  accumulated  in  the  firm  name. 

3rd.  That  at  the  termination  of  the  late  war  between  the  States, 
and  as  a  consequence  thereof,  the  said  firm  of  Smith  cr"  Jones  was 
considerably  embarrassed  with  debt;  and  there  were  many  claims 
against  numerous  parties  outstanding  in  favor  of  said  firm,  some  of 
which  were  good,  some  doubtful,  and  others  of  no  value  whatsoever; 
besides  which  the  plaintiff  was  apprehensive  of  embarrassment  per- 
sonally on  account  of  claims  outstanding  against  him,  mostly  as 
surety  for  others. 

4th.  That  in  order  to  facilitate  the  adjustment  of  the  affairs  of 
the  said  firm  of  Smiths  Jones,  and  in  order  that  the  property  of  said 
firm  of  Smith  &'  Jones  should  not  b5  embarrassed  by  the  existence  of 
the  indebtedness  then  outstanding  against  the  plaintiff  herein  in  his 
own  right,3  the  plaintiff,  on  the  2nd  day  of  October,  a.  d.  1S68,  under 
his  hand  and  seal,  conveyed  to  the  said  F.  L.  Smith  his  "  undivided 
moiety  and  interest  in  all  those  tracts,  lots,  or  parcels  of  land  situ- 
ate, lying,  and  being  in  the  District  (now  County)  of  Edgefield,  and 
State  aforesaid,  in  the  village  of  Edgefield,  viz.  (^Here  ivas  set  out  a 
description  of  the  property). 

1.  The  matter  to  be  supplied  within  []  See,  generally,  supra,  note  4,  p. 
will  not  be  found  in  the  reported  case.  646.                                            , 

2.  The  complaint  set  out  in  this  case  3.  The  facts  above  alleged  were  held 
was  held  sufficient,  and  the  court  or-  not  to  show  fraud,  and  hence  not  to- 
dered  the  lots  in  question  sold  for  par-  state  a  cause  of  action. 

tition. 
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5th.  That  notwithstanding  the  execution  of  the  said  instrument  in 
writing,  the  use,  occupation,  enjoyment,  and  ownership  of  the  prop-: 
erty  described  in  the  next  preceding  paragraph  hereof  were  in  no 
wise  changed  or  affected  thereby,  but  in  aU  respects  remained  there- 
after as  they  had  existed  theretofore,  and  it  was  fully  and  distinctly 
understood  and  agreed  that  said  interest,  or  moiety,  was  to  be 
reconveyed  to  this  plaintiff  upon  the  completion  of  the  adjustment 
of  the  affairs  of  the  old  firm  of  Smith  &'  Jones. 

6th.  That  it  was  distinctly  understood  and  agreed  by  and  between 
the  plaintiff  and  the  said  F.  L.  Smith,  that  the  use,  occupation, 
enjoyment,  and  ownership  of  said  property  were  in  no  wise  to  be 
affected  by  the  execution  of  said  instrument  in  writing;  and  with 
said  understanding  and  agreement  the  said  F.  L.  Stnith  remained 
perfectly  satisfied  until  the  day  of  his  death,  and  oftentimes  expressed 
his  willingness  and  purpose  to  reconvey  the  said  moiety  to  the 
plaintiff. 

7th.  That  thereafter,  and  up  to  the  time  of  his  death,  the  said 
F.  L.  Smith,  on  repeated  and  numerous  occasions,  and  to  divers  per- 
sons, acknowledged  the  joint  ownership  of  the  plaintiff  with  himself 
in  said  property.^ 

8th.  That  after  the  execution  of  said  instrument  in  writing,  as 
effectually  and  as  openly  as  theretofore,  the  plaintiff,  with  the  full 
knowledge  and  approval  of  the  said  F.  L.  Smith,  exercised  acts  of 
ownership  over  the  said  property;  made  and  entered  into  contracts 
for  the  rent  or  lease  thereof,  received  the  rents,  issues,  and  profits 
thereof,  paid  taxes  thereon,  and  otherwise. 

9th.  That  all  and  singular  the  claims  which  existed  in  favor  of  and 
against  the  firm  oi  Smith  &>  Jones,  have  been  settled,  as  far  as  they 
can  ever  be  settled,  so  that  they  no  longer  exist. 

loth.  That  heretofore  the  said  F.  L.  Smith  departed  this  life, 
leaving  of  force  his  last  will  and  testament,  wherein  and  whereby  he 
devised  all  and  singular  his  estate  —  of  every  kind  and  description 
whatsoever  and  wheresoever  situate — to  his  widow,  the  defendant 
herein. 

nth.  That  oftentimes  heretofore  —  directly  and  indirectly  —  the 
plaintiff  has  demanded  of  the  defendant  compliance  with  the  agree- 
ment between  the  said  F.  L.  Smith  and  himself  to  reconvey  the  said 
interest  in  the  said  property,  with  which  reasonable  request  she  has 
refused,  and  still  refuses,  compliance. 

Wherefore  the  plaintiff  prays  that  the  defendant  may  be  required 
to  reconvey  to  the  plaintiff  his  moiety  in  all  and  singular  the  prop- 
erty mentioned  and  described  in  paragraph  four  hereof;  or  that  all 
and  singular  the  said  property  may  be  sold  and  the  proceeds 
thereof  equally  divided  between  the  plaintiff  and  defendant;  and 
that  the   plaintiff   may   have   such   other   and  further  relief  as  the 

1.  The  court  held  that,  as  to  real  es-  the  trust  be  expressed,  if  it  exist,  and 

late,  it  is  not  material  in  whose  name  is  capable  of  proof,   and  the   land  be 

the  title  stands.     It  may  be  in  all  of  the  in  part  and  in   substance   partnership 

members  of  the  firm  or  in   the  name  property.    And  parol  evidence  is  admis- 

of  a  stranger,  and   it  is   held  in   trust  sible  to  show  what  the  intention  of  the 

for  the  firm.     It  is  not  necessary  that  parties  was  in  regard  to  the  properly. 
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nature  and  circumstances  of   the  case  may  require,   together  with, 
his  costs. 

\{^Signature  and  verification  as  in  Form  No.  69S2.)Y 

b.  Against  Third  Person. 

(1)  On  Promise  to  Both  Partners. 

Form  No.  14957. 
(Precedent  in  2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  85,)' 

[(^Commencement  as  in  Form  No.  2517.^  For  that  whereas  the  said 
Richard  Roe  in  the  lifetime  of  one  John  Smith,  since  deceased,  to  wit, 
on  the  thirteenth  day  oi  November,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  eleven,  at  London,  in  the  county  of  Middlesex, 
was  indebted  to  the  sdiid  John  Doe  and  the  sdixd  John  Smith  in  the  sum 
of  one  hundred  pounds  of  lawful  money,  for  the  work  and  labor,  care 
and  diligence,  of  the  said  John  Doe  and  John  Smith,  by  the  said  John 
Doe  and  John  Smith  before  that  time  done,  performed,  and  bestowed 
for  the  said  Richard  Roe,  and  at  his  special  instance  and  request,  and 
being  so  indebted,  he,  the  said  Richard  Roe,  in  consideration  thereof, 
afterwards,  and  in  the  lifetime  of  the  said  Johfi  Smith,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  London  aforesaid,  undertook, 
and  then  and  there  faithfully  promised  the  said  John  Doe  and 
John  Smith  to  pay  them  the  said  last  mentioned  sum  of  money, 
when  he,  the  said  Richard  Roe,  should  be  thereunto  afterwards 
requested. 

And  whereas  also  afterwards,  and  in  the  lifetime  of  the  ^^\A  John 
Smith,  since  deceased,  to  wit,  on  the  day  and  year  last  aforesaid,  in 
London  aforesaid,  in  the  county  aforesaid,  in  consideration  that  the 
said  John  Doe  and  John  Smith,  at  the  like  special  instance  and 
request  of  the  said  Richard  Roe  had  before  that  time  (Here  state  the 
subject-matter  of  the  debt),  he,  the  said  Richard  Roe,  undertook,  and 
there  faithfully  promised  the  said  John  Doe  and  John  Smith,  to  pay 
them  so  much  money  as  they  therefor  reasonably  deserved  to  have 
of  the  said  Richard  Roe,  when  he,  the  said  Richard  Roe,  should  be 
thereunto  afterwards  requested.  And  the  said  John  Doe  avers,  that 
he  and  the  saidy^/^«  Smith,  in  his  lifetime  therefor  reasonably 
deserved  to  have  of  the  ssivd  Richard  Roe  the  further  sum  of  ofie  hun- 
dred pounds  of  like  lawful  money,  to  wit,  in  Lotidon  aforesaid,  in  the 
county  aforesaid,  whereof  the  S2i\6.  Richard  Roe  diite.rwdirds,  and  in  the 
lifetime  of  the  said  John  Smith,  to  wit,  on  the  day  and  year  last  afore- 
said, there  had  notice.  (Here  insert  the  account  stated  with  both  the 
partners  and  the  promise  to  them.")  Nevertheless,  the  said  Richard  Roe, 
not  regarding  the  said  promise  and  undertaking,  but  contriving  and 
fraudulently  intending  craftily  and  subtly  to  deceive  and  defraud 
the  ?,a\(l  John  Doe  3.x\d  John  Smith  in  the  lifetime  of  the  S2i\d  John 
Smith  and  the  said  John  Doe  since  the  death  of  the  said  John  Smith 

1.  The  matter  to  be  supplied  within  []  2.  See,  generally,  supra,  note  4,  p. 
will  not  be  found  in  the  reported  case.       646. 
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in  this  behalf,  hath  not  as  yet  paid  the  said  several  sums  of  mone}-, 
or  any  or  either  of  them,  or  any  part  thereof,  to  the  sa-xd  /o/m  Doe 
and  John  Smith  or  either  of  them,  in  the  lifetime  of  the  said  John  Smith, 
or  to  the  said  John  Doe,  since  the  death  of  the  said  John  Smith, 
(although  often  requested  so  to  do;)  but  he  to  do  this  hath  hitherto 
wholly  refused  and  still  doth  refuse.*  To  the  damage  {comluding  as 
in  Form  No.  2517). 

(2)  On  Promise  to  Survivor, 

Form  No.  14958. 

(Precedent  in  2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  86.)' 

(Commencing  as  in  Form  No.  lJf957,  and  continuing  down  to  *.)  And 
whereas  also  the  said  Richard  Roe,  afterwards,  and  in  the  lifetime  of 
the  said  John  Smith,  deceased,  to  wit,  on  the  day  and  year  last  afore- 
said, at  London  aforesaid,  in  the  county  aforesaid,  was  indebted  to 
the  said  John  Doe  and  to  the  said  John  Smith  in  the  further  sum  of 
one  hundred  pounds,  of  like  lawful  money,  for  the  work  and  labor, 
care  and  diligence  of  the  saxd  John  Doe  and  the  saidyi?^^  Smith  by 
them  before  that  time  done,  performed  and  bestowed  for  the  said 
Richard  Roe,  and  at  his  special  instance  and  request,  and  also  in  the 
further  sum  of  one  hundred  pounds,  of  like  lawful  money,  for  divers 
goods,  wares,  and  merchandise,  by  the  said  John  Doe  and  the  said  John 
Smith  now  deceased,  before  that  time  sold  and  delivered  to  the  said 
Richard  Roe  and  at  his  like  special  instance  and  request,  and  also 
in  the  further  sum  of  one  hundred  pounds,  of  like  lawful  money,  for 
money  by  the  said  John  Doe  and  the  said  John  Smith  before  that  time 
lent  and  advanced  to,  and  paid,  laid  out,  and  expended  for  the  said 
Richard  Roe  and  at  his  like  special  instance  and  request,  and  also  in 
the  further  sum  of  one  hundred  pounds,  of  like  lawful  money,  for 
other  money  by  the  said  Richard  Roe  before  that  time  had  and 
received,  to  and  for  the  use  of  the  Said  John  Doe  and  the  said  John 
Smith.  And  the  said  Richard  Roe  being  so  indebted,  and  the  said 
several  sums  of  money  in  this  count  mentioned,  being  and  remaining 
wholly  due,  unpaid,  and  unsatisfied,  he  the  said  Richard  Roe  in  con- 
sideration thereof  afterwards,  and  after  the  death  of  the  said  John 
Smith,  to  wit,  on  the  twentieth  day  of  December,  in  the  year  of  our 
Lord  i8ii,  at  London  aforesaid,  in  the  county  aforesaid,  undertook, 
and  then  and  there  faithfully  promised  the  said  John  Doe  to  pay  him 
the  said  several  sums  of  money  in  this  count  mentioned,  when  he 
the  said  Richard  Roe  should  be  thereunto  afterwards  requested. 
(Add  the  account  stated  with  the  plaintiff,  of  moneys  due  to  him  only,  and 
conclude  as  in  Form  No.  Ijf957,  referring  in  the  breach  only  to  the 
counts  in  which  the  promises  are  stated  to  have  been  made  to  the  plaintiff 
alone.) 

1.  This  form  is  desirable  if  the  debt        See,    generally,    supra,    note   4,    p. 
be  considerable  or  the  deceased  partner    646. 
has  been  dead  six  years. 
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2.  In  Probate  Court. 

a.  To  Have  Property  Appraised  and  Sold  to  Survivor. 

(1)  Petition. 

Form  No.  14959. 
(Precedent  in  Rammelsberg  v.  Mitchell,  29  Ohio  St.  2g.)' 

[To  the  Hon.  the  Judge  of  the  Probate  Court  of  Hamilton  County,  j^ 

The  petition  of  Robert  Mitchell,  severally,  survivor  of  Frederick 
Rammelsberg,  deceased,  who,  with  said  Mitchell,  were  late  partners  in 
the  manufacture  and  sale  of  furniture  in  the  city  of  Cincinnati,  county 
and  state  aforesaid,  and  of  the  said  Robert  Mitchell,  jointly  with 
William  H.  Lape,  executors  of  the  last  will  and  testament  of  said 
Frederick  Rammelsberg,  deceased,  states  that  the  said  Frederick  Ram- 
melsberg died  on  the  30th  day  of  January,  a.  d.  iS63,  leaving  a  last 
will  and  testament  which  has  been  duly  proven  and  admitted  to 
record  in  this  court,  whereby  said  Mitchell  and  Lape  were  nominated 
as  his  executors,  and  directing,  among  other  things,  that  the  busi- 
ness of  said  copartnership  should  be  carried  on  without  change  by 
said  Mitchell,  survivor,  for  one  year  from  and  after  the  decease  of  said 
Rammelsberg,  for  the  mutual  benefit  of  said  Mitchell  and  the  heirs  of 
said  deceased.  That  this  provision  and  direction  in  said  will  was  in 
pursuance  of  the  terms  of  the  articles  of  copartnership  entered  into 
between  said  Mitchell  and  Rammelsberg,  about  the  25th  day  of  Feb- 
ruary, A.  D,  18.^7,  and  under  which  they  carried  on  said  business 
from  said  date  up  to  the  time  of  the  decease  of  said  Ramtnelsberg. 
It  was  further  expressly  provided  and  agreed,  by  said  articles  of 
copartnership,  that  in  the  event  of  the  death  of  either  of  said  part- 
ners, the  survivor  should  have  a  whole  year  from  and  after  the  termi- 
nation of  said  year  last  aforesaid,  to  settle  up  the  business  of  said 
copartnership. 

That  is  to  say,  said  survivor,  after  carrying  on  said  business  for  a 
year  after  the  death  of  his  copartner,  was  to  be  allowed  an  additional 
year  to  settle  up  said  business. 

The  petitioner  further  states  that,  in  pursuance  of  said  will  and 
articles  of  copartnership,  the  said  Robert  Mitchell  did  continue  and 
carry  on  said  copartnership  business,  under  their  said  copartnership 
name,  and  for  the  joint  benefit  of  the  said  survivor  and  the  heirs  of 
said  deceased  for  said  additional  year,  which  year  ended  on  the  SOth 
day  oi  January,  a.  d.  \%6J^.. 

The  petitioner  desiring  now  to  close  and  settle  up  said  copartner- 
ship business  in  pursuance  of  the  statute  in  such  case  made  and  pro- 
vided, entitled  "An  act  regulating  the  duties  of  surviving  partners," 

1.  This  case  was  held  to  be  within  that  the  surviving  partner  take  the 
the  provisions  of  Bates'  Anno.  Stat,  assets  in  the  appraiser's  inventory  re- 
Ohio  (1897),  §  3167  ^/ j^^.,  although  the  turned  and  that  the  other  executor 
petitioning  partner  was  one  of  the  per-  transfer  the  estate  of  the  deceased 
sonal  representatives  of  the  estate  of  partner,  see  infra.  Form  No.  14960. 
the  deceased  partner.  2.  The  matter  enclosed  by  [  ]  will  not 

For  the  order  of  the  court,  adjudging  be  found  in  the  reported  case 
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passed  March  21,  a.  d.  1861,^  pray  your  honor  to  nominate  and 
appoint  three  appraisers,  whose  duty  it  shall  be  to  make  out,  under 
oath,  a  full  and  complete  inventory  and  appraisement  of  the  entire 
assets  and  liabilities  of  such  partnership,  to  be  returned  to  your 
honor  and  filed  in  this  court,  as  provided  for  in  said  statute. 

And  that  said  survivor,  Robert  Mitchell,  may  have  the  privilege, 
with  the  consent  of  the  said  William  H.  Lope,  as  executor  of  Frederick 
Rammelsberg,  deceased,  to  take  the  assets  of  such  partnership  at  the 
appraised  value  thereof,  first  deducting  therefrom  the  debts  and 
liabilities  of  such  partnership,  upon  his  complying  with  the  terms  of 
purchase  set  forth  in  the  third  section^  of  said  statute  herein  above 
referred  to. 

By  King  6^  Thompson,  Attorneys. 

(2)  Order. 

Form  No.  14960. 
(Precedent  in  Rammelsberg  v.  Mitchell,  29  Ohio  St.  31.)' 

In  the  matter  of  the  estate  of  Frederick  I  Kr      ■;.  '  ^       d    j.  ^^ 

„  ,  ,  ,  ,  >  Hamilton    county,  Probate 

Rammelsbersc,  deceased.  I  ».  li 

*'  )  court.  J* 

The  appraisers  heretofore  appointed  by  this  court,  on  the  27th  day 

of  February,  A.  D,  1864.,  to  make  out,  under  oath,  a  full  and  complete 

inventory  and  appraisement  of  the  entire  assets  and  liabilities  of  the 


1.  This  act  will  be  found  in  Bates' 
Anno.  Stat.  Ohio  (1897).  §  3167  e(  seq. 
Section  3167  provides  that  "  when  a 
member  of  any  partnership  in  this  state 
dies,  the  surviving  partner  or  partners 
shall,  forthwith,  upon  the  appointment 
of  an  executor  or  administrator  of  the 
estate  of  such  deceased  partner,  make 
application  to  the  probate  court  of  the 
county  in  which  the  partnership  ex- 
isted, upon  first  givihg  notice  of  the 
time  of  the  hearing  of  such  application 
to  the  executor  or  administrator,  for 
the  appointment  of  three  judicious  dis- 
interested appraisers,  whose  duty  it 
shall  be  to  make  out,  under  oath,  a  full 
and  complete  inventory  and  appraise- 
ment of  the  entire  assets  of  the  part- 
nership, including  real  estate,  if  there 
be  any,  together  with  a  schedule  of  the 
debts  and  liabilities  thereof,  and  to  de- 
liver the  same  to  the  surviving  partner 
or  partners,  to  be  by  him  or  them  forth- 
with filed  in  the  probate  court  of  the 
county  in  which  such  appraisers  were 
appointed,"  etc. 

2.  Bates'  Anno.  Stat.  Ohio  (1897),  § 
3169,  provides  that  "the  surviving 
partner  or  partners  may,  with  the  con- 
sent of  the  executor  or  administrator  of 
the  deceased  partner  and  the  approval 
-of  the  probate  court  by  which  such  ex- 


ecutor or  administrator  was  appointed, 
take  the  interest  of  such  deceased 
partner  in  the  partnership  assets,  at 
the  appraised  value  thereof,  first  de- 
ducting therefrom  the  debts  and  liabili- 
ties of  the  partnership,  upon  giving  to 
the  executor  or  administrator  his  or 
their  promissory  note  or  notes,  with 
good  and  approved  security,  for  the 
payment  of  the  interest  of  such  de- 
ceased partner  in  the  partnership  as- 
sets; such  note  or  notes  to  be  payable 
with  interest,  in  not  to  exceed  nine 
months  from  the  time  such  surviving 
partner  or  partners  elect  to  take  such 
assets,  which  election  shall  be  made 
within  thirty  days  from  the  date  of  the 
filing  of  the  inventory  and  appraise- 
ment, or  a  certified  copy  thereof  in  said 
court,  and  such  surviving  partner  or 
partners  shall  give  bond  to  said  execu- 
tor or  administrator,  with  surety  or 
sureties  to  the  approval  of  said  court 
for  the  payment  of  the  debts  and  lia- 
bilities of  said  partnership,  and  for  the 
performance  of  all  contracts  for  which 
said  partnership  is  liable,"  etc. 

3.  The  petition  in  this  case  is  set  out 
supra.  Form  No.  14959. 

4.  The  matter  enclosed  by  [  ]  will  not 
be  found  in  the  reported  case. 
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late  partnership  oi  Mitchell  &>  Rammelsberg,  and  to  whom  an  order  to 
appraise  was  issued  out  of  this  court,  on  the  20lh  day  of  February, 
A.  D.  1 86^,  having  this  day  returned  to  this  court  the  said  order,  with 
the  inventory  and  appraisement  by  them  made  thereunder,  and  the 
court  having  carefully  examined  the  same,  finds  that  all  their  pro- 
ceedings have  been  and  are,  in  all  respects,  regular  and  in  pursuance 
of  the  statute  in  such  case  made  and  provided,  and  the  same  are 
hereby  approved  and  confirmed.  And  it  appearing  by  said  inventory 
and  appraisement  that  the  whole  interest  of  the  estate  of  said  Frede- 
rick Rammelsberg  in  said  copartnership  assets,  over  and  above  all 
liabilities  of  said  partnership  or  charges  against  him,  amounts  to 
%39Ji.  lOd.lJf.^  including  his  share  of  the  assets  of  the  firm  of  Mitchell, 
Rammelsberg  cr*  Co.,  at  St.  Louis,  which  is  $57,863.03,  as  appears  by 
said  inventory  and  appraisement;  and  it  further  appearing  that  said 
Robert  Mitchell  and  William  H.  Lape,  as  executors  of  said  Rammels- 
berg, have  already  sold  said  interest  in  the  firm  or  partnership  at  St. 
Louis  to  William  Mitchell,  for  the  price  of  %51, 863.03,  it  is  therefore 
deducted  from  said  sum  of  %39Jf.,709.74,  above  named,  leaving  a  bal- 
ance due  said  estate  of  Frederick  Rammelsberg  of  %336,  8Jf.6.71. 

And  the  said  surviving  partner,  Robert  Mitchell,  now  appearing  in 
court,  and  electing  to  take  the  assets  of  said  late  copartnership  at 
the  appraised  value  thereof,  and  assume  the  liabilities  thereof,  and  the 
said  IVm.  H.  Lape,  acting  in  this  behalf  as  sole  executor  as  aforesaid, 
also  appearing  in  the  court  and  assenting  thereto,  and  the  court 
deeming  such  disposition  of  the  assets  proper  and  advantageous  to 
the  distributees  interested  in  the  estate  of  said  Frederick  Rammels- 
berg, it  is  ordered  and  adjudged  that  said  Mitchell  tdi'ke  such  assets 
in  said  inventory  returned,  and  that  said  Wm.  H.  Lape,  acting  in 
this  behalf,  as  sole  executor  as  aforesaid,  execute  and  deliver  to  him, 
the  said  Mitchell,  an  assignment  and  transfer,  in  due  form  of  law,  for 
the  share  of  said  Rammelsberg' s  estate  in  all  said  assets,  upon  his, 
said  Mitchell,  executing  and  delivering  to  said  Wm.  H.  Lape,  executor 
as  aforesaid,  his  promissory  note  for  said  sum  oi%33G,8Jf6.71,  payable 
nine  months  after  date,  with  good  and  approved  security,  as  required 
by  said  act  passed  March  21st,  iS61,  under  which  these  proceedings 
are  had,  and  upon  the  said  Robert  Mitchell  giving  bond  and  satisfac- 
tory security  to  the  said  William  H.  Lape,  acting  sole  executor  of 
said  Rammelsberg,  for  the  payment  of  the  debts  and  liabilities  of  said 
partnership. 

b.  By  Supvivop,  the  Executor  of  Deceased  Paptner,  to  Recover  Claims 
Due  Him  Personally  from  Estate. 

(1)  Petition. 

Form  No.  14961. 

(Precedent  in  Eigne  v.  David,  17  Oregon  364.)' 
In  the  county  court  for  the  state  of  Oregon  for  Multno7nah  County. 

1.  In  this  case  the  parties  interested  after  the  evidence  had  been  taken,  the 
in  the  estate  of  Pierre  Manciet  ap-  parties  made  and  filed  a  stipulation, 
peared;    issue    was   duly   joined   and,     which  is  set  out  i«/ra,  Form  No.  14962. 
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In  the  matter  of  the  estate  of  y^Vrr*? )  p,  •        f   /■  a     R'    e 
Manciet,  deceased.  j  J  S    • 

To  the  Honorable  John  Catlin,  Judge  of  said  Court. 

Your  petitioner,  JA7//«j9/^/7^,  would  respectfully  show  to  your  honor 
that  the  said  Pierre  Manciet  died  on  the  twelfth  day  of  April,  iS81, 
and  that  your  petitioner  is  now  the  duly  appointed,  qualified  and  act-  • 
ing  executor  of  the  estate  of  Pierre  Manciet,  deceased,  and  has  been 
such  executor  ever  since  the  death  of  said  Pierre  Manciet;  that  on  the 
sixth  day  of  November,  1866,  said  Pierre  Manciet  and  this  petitioner, 
by  mutual  consent,  at  Portland,  Oregon,  entered  into  a  general  part- 
nership in  the  business  of  a  hotel  and  restaurant,  and  in  acquiring 
and  improving  real  property,  in  which  partnership  both  parties  were 
to  contribute  equally  to  the  expenses,  and  were  to  share  equally  in 
the  profits  and  losses  thereof;  the  said  partnership  was  not  dissolved 
until  it  was  so  dissolved  by  the  death  of  Pierre  Manciet;  that  all  the 
trade  and  business  of  said  copartnership  was  carried  on,  and  all  of 
its  property  and  assets  were  taken  and  held,  in  the  name  of  said 
Pierre  Manciet;  that  said  partnership  enterprise  was  a  very  profitable 
one;  and  said  partnership  acquired  a  large  amount  of  assets  and 
incurred  liabilities;  that  the  assets  of  said  firm  consisted  of  all  the 
property  described  in  the  inventory  herein  as  standing  in  the  name 
of  Pierre  Manciet,  except  that  mentioned  as  furniture  in  "  Mrs.  Man- 
ciefs  residence;"  and  all  the  liabilities  of  said  firm  have  been  proved 
up  in  the  matter  of  the  settlement  of  said  estate,  which  is  now  going 
on.  And  your  petitioner  further  shows  that  during  said  partnership 
your  petitioner  advanced  large  sums  of  money  to  said  firm,  and 
allowed  said  firm  to  use  and  retain  in  its  business  nearly  all  of  his 
share  of  the  profits  thereof;  that  said  Pierre  Manciet  put  no  money 
into  said  business,  and  from  time  to  time  drew  out  all  of  his  profits 
therefrom;  that  at  the  death  of  said  Pierre  Manciet,  said  copartnership 
was  owing  to  your  petitioner  the  full  sum  oi  fifty-four  thousand  seven 
hundred  and  forty-six  and  four-hundredths  dollars  ($5^7-^6.04),  and 
was  not  owing  said  Pierre  Manciet  anything;  that  one  half  of  said 
amount  of  %5Jf,7Jf6.0^,  to  wit,  $37,373.02,  was  and  is  a  just  claim  of 
your  petitioner  against  the  estate  of  said  Pierre  Manciet,  deceased; 
that,  as  above  stated  in  the  foregoing  claim  and  affidavit^  hereto 
annexed,  there  is  no  just  counterclaim  or  offset  to  the  same,  and  no 
payments  have  been  made  thereon;  that  by  reason  of  being  executor 

1.  The    claim    and    affidavit   were   as  ^s\t^\x\g\n^  Mrs.  Manciefs  residence,' 

follows,  to  wit:  and  appraised  2X%68s-62),  in  this  estate 

"Estate  of  Pierre  Manciet,  deceased.  hereinbefore  by  me  named  and  filed. 

To  fokn  Eigne,  Dr.  fohn  Eigne. 

To  one  half  of  entire  amount,  $.5"^,-  State  of  Oregon,                 \ 

746.04,  due    from    firm    of   Manciet   &=  County  of  Multnomah.    ) 

Eione,  composed  of  Pierre  Manciet  and  \,  fohn  Eigne,  being  duly  sworn,  say 

fohn   Eigne  as  equal  partners,  to  fohn  that  I   am  the  above-named  claimant, 

Eigne,  %27,jyj.o2.  and  have    personal   knowledge  of  the 

In  addition  to  the  above,  I  also  claim,  facts  in  reference  to  my  foregoing  and 

as  per  annexed  petition,  to  be  the  owner  annexed   claim   against   the   estate  of 

of  the  undivided  ^wf-Aa//" (/-.?) of  all  the  Pierre    Manciet,    deceased;     that    the 

property   described    in    the    inventory  amount  claimed  therein  is  justly  due; 

(except  that  certain  furniture  described  that    no    payments    have    been   made 
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of  said  estate,  your  petitioner  cannot  examine  or  approve  his  said 
claim,  but  is  compelled  to  and  hereby  does  present  the  same  to  your 
honor  for  your  examination  and  approval.  And  your  petitioner 
further  shows  that  all  of  the  property  embraced  in  and  described  in  the 
inventory  of  the  estate  of  said  Pierre  Maficiet,  hereinbefore  filed,  and 
to  which  reference  is  hereby  had,  except  that  portion  of  said  property 
described  as  household  furniture  in  Mrs.  Manciefs  residence,  was 
purchased  by  said  copartnership  with  its  own  moneys,  and  was  and 
is  partnership  property,  and  your  petitioner  is  the  equitable  owner  of 
the  undivided  one  half  thereof;  that  all  of  said  property  was  taken 
by  said  copartnership  and  held  in  the  individual  name  of  said  Pierre 
Mandei,  and  was  so  held  by  it  at  the  time  of  the  death  of  said  Pierre 
Manciet^  and  said  Pierre  Manciet,  at  the  time  of  his  death,  held 
the  legal  title  to  said  property  for  said  copartnership,  and  not 
otherwise;  that  owing  to  the  fact  of  the  legal  title  to  all  of  said  prop- 
erty standing  in  the  name  of  said  Pierre  Manciet,  and  all  of  the  lia- 
bilities of  said  copartnership  were  contracted  in  the  name  of  the  said 
Pierre  Manciet,  all  of  said  property  was  by  your  petitioner  (saving,  how- 
ever, his  rights  as  such  partner)  included  in  the  inventory  of  said  estate 
oi  Pierre  Manciet,  deceased.  Your  petitioner  admits  and  alleges  that 
all  of  said  property  is  first  subject  to  the  payment  of  all  other  just 
claims  heretofore  proved  up  in  said  estate;  that  all  the  claims  against 
said  estate,  and  all  debts  and  liabilities  of  said  copartnership,  except 
this  claim  of  your  petitioner,  have  been  duly  proved  up  against  said 
estate,  and  said  estate  is  more  than  ample  to  satisfy  all  of  said 
claims. 

Wherefore  your  petitioner  prays  that  the  foregoing  and  annexed 
claims  against  said  estate  of  Pierre  Manciet,  deceased,  may  be 
examined  and  allowed  at  said  sum  of  %27,373.02,  and  made  payable 
out  of  the  undivided  one-half  interest  in  said  property  equitably 
owned  by  said  Pierre  Manciet,  deceased,  after  the  payment  and  satis- 
faction of  said  other  claims;  that  the  claim  be  paid  by  said  estate,  or 
that  your  petitioner  have  leave  to  file  a  petition  for  the  sale  of  the 
interest  of  said  Pierre  Manciet  in  so  much  of  said  property  as  may 
be  necessary  to  satisfy  said  claim,  and  interest  and  costs  and 
expenses;  that  a  citation  issue  to  all  heirs  and  parties  interested  in 
said  estate,  to  show  cause  upon  a  day  certain  to  be  fixed  by 
your  honor  why  the  prayer  of  this  petition  should  not  be  allowed, 
and  for  such  other  or  different  relief  as  may  be  right  in  the 
premises. 

Strong  (Sr*  Strong,  Attorneys  for  Petitioner. 

[(  Verification. )]  ^ 

thereon  except  as  stated;  and  that  there  Subscribed  and  sworn  to  before  me 

is  no  just  counterclaim  to  the  same  to  this  twenty-sixth  day  of  February,  a.  d. 

my    knowledge.      And    affiant   further  iBSj.                        C.  D.  Borates, 

says  that  his  claim  of  an  undivided  07ie-  Notary  Public  for  Oreg^on." 

Aa//interest  in  said  property  is  just  and  1.  The  matter  to  be  supplied  within 

true,  and  that  there  is  no  offset  to  the  []   will  not  be  found  in  the  reported 

same.                                    fohn  Bigne.  case. 
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(2)  Stipulation  for  Submission  of  Claims. 

Form  No.  14962. 

(Precedent  in  Bigne  v.  David,  17  Oregon  367.)' 

In  the  county  court  of  the  state  of  Oregon  for  Multnomah  County. 

In  the  matter  of  the  claims  of  John  Bigne  against  the  estate  of 
Pierre  Manciet,  deceased,  etc. 

Stipulation  for  submission  of  all  claims  of  or  against  said  John  Bigne 
individually  or  as  executor,  etc. 

Whereas,  John  Bigne,  executor  of  the  estate  of  Pierre  Manciet^ 
deceased,  and  until  the  appointment  oi  John  B.  David,  herein  pro- 
fessing to  act  as  the  executor  also  of  the  partnership  estate  oi  Manciet 
and  Bigne,  has  heretofore  prior  to  the  appointment  oi  S2^d  John  B. 
David  presented  to  this  court  for  its  approval  his  claim  against  the 
estate  oi  Pierre  Manciet,  deceased,  for  an  undivided  one-half  intQVQSt 
in  all  the  property  described  in  the  inventory  of  said  Manciet  estate, 
and  also  for  a  large  sum  of  money  claimed  by  him  to  be  due  to  him 
by  said  Pierre  Manciet,  deceased,  upon  a  partnership  accounting 
between  them. 

And  whereas,  divers  controversies  have  arisen  in  regard  to  said 
claim,  and  by  order  of  this  court  the  same  has  been  referred  to  a 
referee,  and  evidence  has  been  taken  thereon,  which  evidence  has 
been  reported  back  to  this  court. 

And  whereas,  said  John  Bigne  claims,  in  addition  to  said  former 
claims,  to  have  made  large  advances  under  the  will  of  said  Pierre 
Manciet,  and  as  executor  and  as  acting  executor  since  the  death  of 
said  IJanciet,  which  amount  to  the  date  thereof  is  set  out  in  his 
account  purporting  to  be  his  final  account  herein,  filed  on  the  ninth 
day  of  September,  a.  d.  i8<?5. 

And  whereas,  he  claims  to  have  made  other  advances  since  said 
filing  of  said  final  account;  and  whereas,  it  is  to  the  best  interests  of 
all  parties  that  all  controversies  in  regard  to  said  claims  should  be 
finally  determined;  and  whereas,  in  the  present  involved  condition 
of  said  estates  it  is  difficult  to  determine  in  what  manner  to  settle 
said  claims  and  accounts  between  sdad  John  Bigne,  individually  and 
as  executor  or  administrator,  and  said  estate  or  estates,  except  in 
this  proceeding;  and  whereas  all  parties  in  interest  have  consented 
thereto. 

It  is  hereby  stipulated  thdXjohn  B.  David,  administrator  of  the 
partnership  estate  of  Bigne  and  Manciet,  may  be  joined  as  a  party 
hereto;  that  this  court  in  this  proceeding  shall,  upon  the  evidence 
submitted  to  it,  and  upon  such  further  evidence  as  may  be  taken 
hereunder,  and  without  other  or  different  pleadings,  ascertain,  deter- 
mine, and  declare,  —  i.  What  interest  as  a  partner  or  otherwise  said 
Joh?i  Bigne  now  has  in  all  or  any  of  the  property  described  in  the 
inventory  of  the  estate  of  Pierre  Manciet,  deceased;  2.  The  amount 
due  said  John  Bigne  upon  a  partnership  accounting  between  himself 

,  1.  No  objection  was  made  to  the  made  to  the  other  papers  filed  in  the 
form  of  this  stipulation.  To  thoroughly  case,  which  will  be  found  x«/r«,  Form 
understand    it,     reference    should    be     No.  14961. 

661  Volume  13. 


14962.  PARTNERSHIP.  14963. 

and  Pierre  Manciet,  deceased,  at  the  date  of  the  death  of  Pierre 
Manciet,  with  such  interest  as  the  court  may  allow  to  the  date  of  its 
decision;  3.  The  amount  due  Sdad  John  Bigne  from  the  said  property 
of  said  estate  or  partnership,  or  the  partnership  administrator,  for 
advances  by  said  Bigne  under  the  will  of  the  said  Pierre  Maficiet, 
deceased,  or  upon  any  of  said  accounts  as  shown  by  said  final  account 
or  otherwise,  since  the  death  of  sdivd  Pierre  Manciet;  4.  The  amount, 
if  any,  that  sviid  John  Bigne  as  executor  or  otherwise  should  account 
for  to  said  partnership  or  other  estate  for  rent,  or  any  other  reason; 
to  the  end  that  a  complete  settlement  may  be  made  of  all  said  claims 
and  controversies.  Nevertheless,  the  findings  and  decree  of  said 
court  may  be  appealed  from  in  the  usual  way,  as  from  a  suit  or  cause 
regularly  pending  and  determined. 

It  is  further  understood  and  agreed  that  said  John  Bigne  and  said 
contestants  and  other  parties  hereto  may  within,  from  this  date, 
introduce  additional  evidence  for  or  against  advances  made  by  said 
J'ohn  Bigne  since  said  final  settlement. 

And  that  this  court,  upon  final  hearing,  shall  make  such  orders  and 
decrees,  appealable  from  as  aforesaid,  as  may  effectuate  and  enforce 
this  agreement,  and  do  right  and  justice  in  the  premises  in  accordance 
with  its  findings  hereunder. 

And  this  court  and  all  appellate  courts  may,  at  any  time,  allow  any 
of  the  parties  hereto  to  file  such  further  papers,  pleadings,  or 
petitions,  supplemental  or  otherwise,  if  any,  as  this  court  or  any 
appellate  court  may  deem  necessary  or  advisable. 

Strong  6^  Strong, 
James  Gleason, 

Attorneys  for  John  Bigne. 
Watson,  Hu7ne  6^  Watson, 
W.  G.  Munley, 

Attorneys  for  Contestants. 
/ohn  B.  David, 

Administrator  of  Partnership. 

IV.  Action  by  former  partner,  who  had  sold  interest  to 

COPARTNER,  TO  RECOVER  PRICE  FROM  THIRD  PERSON. 

Form  No.  14963. 

(Precedent  in  Mumper  v.  Kelley,  43  Kan.  257.)' 

[(^Title  of  court  and  cause  as  i?i  Form  No.  6917.y\^ 

Plaintiff  states  that  on  or  about  August,  iS85,  he  was  a  partner  in 

1.  This  petition  was  held  sufl5cienton  for  the  benefit  of  a  third,  the  third  may 

demurrer.     The  court  said:  "that  the  maintain    an    action    thereon    for   any 

plaintiff's   petition    states    a   cause    of  breach  thereof  to  his  injury.     Such   a 

action    in    favor   of   the    plaintiff   and  contract  and  such  a  breach  are  alleged 

against    the    defendant,    we  think  can  in  the  plaintiff's  present  petition." 
scarcely  be  questioned;  for  in  this  state         2.  The  matter  to  be  supplied  within, 

it  is  well  settled  and  established  that  [  ]    will  not  be  found  in  the  reported 

whenever  two  persons  make  a  contract  case. 
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the  firm  composed  of  plaintiff,  H.  V.  Phelps  and  O.  P.  S?nith,  which 
firm  was  engaged  in  the  livery  and  stock  business;  that  plaintiff  at 
that  time  sold  on  verbal  contract  his  interest  in  said  business  to  H.  V. 
Phelps  for  the  sum  oi%l,300,  which  the  said  Z'/^^.^x  verbally  agreed  to 
pay  within  two  weeks;  that  Phelps  did  pay  plaintiff  the  sum  of  %W0^ 
leaving  a  balance  due  plaintiff  of  %1^100\  that  on  or  about  September, 
i885,  Phelps  sold  his  interest  in  said  livery  business  to  the  defendant 
Kelle}\  for  a  valuable  consideration,  and  as  a  part  of  the  consideration 
the  defendant  Kelley  assumed  and  agreed  to  pay  this  indebtedness  of 
Phelps  to  plaintiff,  amounting  at  that  time  to  %1^100;  that  as  evidence 
of  said  agreement,  and  others,  Phelps  and  Kelley  made  and  signed  a 
certain  writing,  a  copy  of  which  is  hereto  attached,  marked  "  A"  and 
made  a  part  of  this  petition  ;i  that  it  was  well  known  and  understood 
by  and  between  the  said  Phelps  and  the  said  Kelley  what  obligations 
the  defendant  assumed  and  agreed  to  pay,  and  each  of  them  under- 
stood the  writing  referred  to  to  express  this  agreement,  that  the 
words  in  said  contract,  beginning  on  the  tiineteenth  line  of  the  same, 
"  It  is  also  agreed  that  the  said  Kelley  shall  assume  and  agrees  to  set- 
tle with  G.  B.  Mumper  for  whatever  claim  he  may  have  against  said 
Phelps  on  account  of  his  previous  interest  in  the  firm  of  Smith  &' 
Mumper"  is  referred  to  and  was  understood  by  both  as  referring  to 
the  obligation  of  Kelley  to  Mumper,  as  hereinabove  set  forth.  The 
other  words  following  were  intended  only  as  descriptive  matter,  and 
were  a  mistake,  i.  e.,  "which  claim  now  appears  on  books  of  O.  P. 
Smith  &"  Co.'' 

The  defendant  since  the  execution  of  said  contract  has  paid  plain- 
tiff %100,  and  there  is  now  due  plaintiff  from  defendant  the  sum  of 
%}fiO,  with  interest  from  October,  i885,  at  7  per  cent.  Plaintiff  asks 
that  the  contract  "Ex.  A"  be  reformed^  by  striking  out  the  words 
'*'  which  claim  now  appears  on  the  books  of  O.  P.  Smith  &>  Co.,"  and 

1.  The  agreement    mentioned   in   the  on   the  books  of   O.   P.    Smith  &'  Co. 

petition  as  "A"  and   "Ex.    A"   is   as  Witness  our  hands,  this  12th  day  of 

follows:  September,  i8^.             D.  B.  Kelley. 

"This  agreement,  made  this /.?/// day  //.  V.  Phelps." 

of    September.     iSty^.    between    H.     V.  It  was  held  not  necessary    that    the 

Phelps,  of  Kinsley,   Kansas,  and  D.  B.  description  be   reformed,  but  if  it  had 

Kelley  of  the  second  part,  witnesseth,  been  necessary  each  of  the  parties  mak- 

that  the  party  of  the  second  part  has  ing  the  contract  should  have  bjcn  made 

this  day  bought  of  H.    V.  Phelps  and  a  party  to  this  action.     On  the  question 

P.  C.  Aston  their   interest  in  the  prop-  of  reformation  the  court  said:  "where  a 

erty  of  0.  P.  Smith  df  Co.,  this  day  con-  description  in  an  instrument  in  writing 

veyed  to  said  Kelley  by  bill  of  sale  of  is  partially  true  and  partially  false,  but 

•even  date  herewith.     It  is  a  condition  where  it  can  be  clearly  made  to  appear, 

of  this  transfer,  which  it  is  the  purpose  either  from  the  face  of  the  instrument 

of  this   contract    to    indicate,  that    the  itself   or   from    extrinsic    facts,    which 

purchaser    assumes    the   obligation    of  portion  of  the  description  is  true  and 

said  Phelps  heretofore  given  to   T.    S.  which  portion  is  false,  the  false  portion 

Johns,  and  agrees  to  pay  the  same.     It  of  the  description  will  not  necessarily 

is  also   agreed    that   said   Kelley  shall  render  the  instrument  void,  nor  will  it 

assume  and  agrees  to  settle  with  G.  B.  necessarily  require  that  tlie  instrument 

./T/ww/c/'for  whatever  claim  he  may  have  should  be  reformed  before  it  can  been- 

against  said  Phelps   by   reason  of   his  forced.     Generally,  such  an  instrument 

previous  interest  in  the  firm  of  Smith  will  be  held  to  be  valid  and  will  be  en- 

^  Mumper,  which  claim  now  appears  forced  without  any  reformation  " 
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that  he  have  judgment  against  defendant  for  %JfiO  and  interest  as 
above  stated. 

\i^Signature  and  verification  as  in  Form  No.  5517.)]^ 

V.  Action  by  third  person  against  partners.^ 

1.  On  Promissopy  Note. 

a.  Petition. 

Form  No.  14964. 
(Precedent  in  Kemper  v.  Lord,  6  Kan.  App.  64.)' 


1.  The  matter  to  be  supplied  within 
\  ]  will  not  be  found  in  the  reported 
case. 

2.  Bequisites  of  Complaint,  etc.  — 
Generally.  —  For  the  formal  parts  of  a 
complaint,  declaration  or  petition  in  a 
particular  jurisdiction  see  the  title  Com- 
plaints, vol.  4,  p.  1019;  Declarations, 
vol.  6,  p.  244. 

Alleging  Partnership.  — There  is  noth- 
ing peculiar  relating  to  the  form  of  de- 
claring against  partners,  except  that 
care  must  be  taken  that  all  the  causes 
of  action  be  stated  to  be  joint.  It  is 
not  generally  necessary,  however,  to 
describe  the  defendants  as  partners. 
Tarlton  v.  Herbert,  4  Ala.  359;  Comp- 
ton  V.  Smith,  120  Ala.  233;  Marx  v. 
Culpepper,  40  Fla.  322;  Lessing  z'.  Sulz- 
bacher,  35  Mo.  445;  Brown  v.  Jewett, 
18  N.  H.  230:  Maynard  v.  Fellows,  43 
N.  H.  255;  Palin  v.  Small,  63  N.  Car. 
484;  Hawley  v.  Hurd,  56  Vt.  617.  But 
where  a  note  is  executed  in  the  firm 
name,  it  is  necessary  to  aver  the  part- 
nership and  show  who  constituted  the 
firm,  in  order  to  fix  the  liability  of  the 
defendants.  Lessing  v.  Sulzbacher,  35 
Mo.  445. 

Alleging  Names  of  Partners.  —  In 
IViseonsin,  any  common-law  partner- 
ship doing  business  in  the  state  may 
be  sued  on  causes  of  action  arising  out 
of  any  business  done  in  the  state.  Wis. 
Stat.  (1898),  §  3210.  And  in  other  cases, 
where  the  names  of  the  several  mem- 
bers of  the  partnership  are  unknown 
to  the  plaintiff,  all  proceedings  may  be 
in  the  partnership  name  until  the 
names  of  the  several  partners  are  as- 
certained, whereupon  the  process, 
pleadings  and  all  proceedings  shall  be 
amended  by  an  order  directing  the  in- 
sertion of  such  names,  and  the  subse- 
quent proceedings  shall  be  therein. 
Stat.  (189S),  §  2612. 


So  in  Michigan,  in  justices'  courts,, 
the  same  method  may  be  used,  not  in 
a  suit  against  the  partnership,  how- 
ever, but  in  a  suit  by  it.  Comp.  Laws 
(1897),  §  764:  Stever  v.  Brown,  119 
Mich.  196. 

In  describing  a  negotiable  instru- 
ment, it  is  sufficient  to  designate  the 
parties  to  it,  who  are  not  parties  to  the 
action,  by  the  name  of  the  firm  as  it  ap- 
peared upon  the  instrument.  Phipps 
V.  Addison,  7  Blackf.  (Ind.)  375. 

Individual  Doing  Business  Under  Firm 
Name.  —  In  the  absence  of  statutory 
prohibition,  an  individual  may  do  busi- 
ness under  the  name  and  style  of  a 
firm;  but  when  he  is  sued  upon  a  note 
signed  by  such  trade  name  or  style,  he 
must  be  declared  against  by  his  proper 
christian  name  and  surname.  Schroe- 
der  V.  Turner,  68  Md.  506. 

Suit  on  Individual  Note  of  Partner.  — 
A  note  or  bill  of  one  partner,  drawn 
by  him  individually,  cannot  be  de- 
clared on  as  a  note  or  bill  of  him  and 
his  copartner,  though  given  to  secure 
a  debt  for  which  the  firm  is  liable, 
unless  under  peculiar  circumstances, 
when  the  individual  name  has  been 
recognized  by  the  partners  as  the  name 
of  the  firm.  Ward  v.  Motter,  2  Rob. 
(Va.)  535. 

Other  Precedents.  —  For  other  forms 
see  Chicago  Stamping  Co.  z^.  Bignall,  54 
111.  App.  312;  Edwards  v.  Cleveland 
Dryer  Co.,  83  111.  App.  643;  Gratz  v. 
Stump,  3  Cooke  (Tenn.)  494;  see  also 
the  title  Bills  and  Notes,  vol.  3,  Form 
No.  4129. 

3.  This  was  one  count  of  the  peti- 
tion. On  demurrer,  the  court  said: 
"  Does  the  plaintiff's  petition  state  facts 
sufficient  to  constitute  a  cause  of  ac- 
tion? It  does.  It  contains  the  name 
of  the  court,  the  county  in  which  the 
action   is   brought,   the  names  of  the 
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\{Commenceinent  as  in  Form  No.  59i7.)]^ 

That  heretofore,  to  wit,  on  the  fifth  day  oi  June,  iS90,  said  C.  C. 
I^rd  and  Thomas  C.  Lord,  then  being  partners  under  the  firm  name 
oi  Lord  Brothers,  for  value  received,  made,  executed  and  delivered 
under  said  firm  name  to  one  R.  H.  Crosby  their  certain  promissory- 
note  in  writing  of  that  date,  by  which,  for  value  received,  they 
promised  to  pay  to  the  order  of  said  R.  H.  Crosby  the  sum  of  $2726.61, 
six  months  after  date  thereof,  with  interest  thereon  at  the  rate  of  ten 
per  cent,  per  annum  from  the  date  of  said  promissory  note  until  the 
sum  and  interest  thereof  should  be  paid;  that  plaintiff  is  now  the 
owner  and  holder  of  said  note,  and  that  a  copy  of  said  note,  with  all 
the  written  indorsements  thereon,  is  hereto  attached,  marked  exhibit 
*^A,"  and  made  a  part  of  the  plaintiff's  petition;  that  said  note, 
although  long  past  due,  remains  wholly  unpaid,  and  that  said  defend- 
ants C.  C.  Lord  and  Thomas  Lord,  and  each  of  them,  although  pay- 
ment thereof  has  been  demanded  of  them  and  each  of  them,  have 
wholly  failed  and  neglected  to  pay  said  promissory  note,  or  any  part 
thereof  or  any  interest  thereon,  except  the  sum  oi%62.'72,  paid  thereon, 
July  1,  iS91.  That  there  is  now  due  and  payable  and  wholly  unpaid 
to  said  plaintiff  on  said  indebtedness  and  note  the  sum  of  %3,Jf26.53, 
with  interest  thereon  at  the  rate  of  ten  per  cent,  per  annum  from  the 
twenty-first  day  oi  March,  i89S.  *  *  *  Plaintiff  further  says  that  said 
C.  C.  Lord a.nd  Thomas  C.  Lord,  though  often  requested  so  to  do,  have 
not  paid  said  sum  of  money,  or  any  part  thereof,  or  any  interest 
thereon,  mentioned  in  said  notes. 

[Wherefore  {concluding  as  in  Form  No.  5917)?^ 

b.  Answer  in  Abatement,  Setting  Up  Nonjoinder  of  Partners.* 

parties  plaintiff  and  defendant,  a  state-  Huber,  65  Minn.  9.     And  this  is  so  in 

ment  of  the  facts  constituting  the  cause  Alabama,  where  the  suit  is  not  founded 

of  action,  in  ordinary  and  concise  Ian-  on    a    written    instrument.     Mudge  v. 

guage  and  without  repetition,  and  con-  Treat,  57  Ala.  i.     See,  however,  Heintz 

tains  a  demand  of  the  relief  to  which  v.  Cahn,  29  III.  308;  Rees  v.  Simons,  10 

the  plaintiff  supposes  himself  entitled  Ind.  82. 

—  the   recovery    of   money  —  and   the  But  statutes  now  provide  that,  in  an 

amount     is     stated.       The     demurrer  action    against  a  partnership,  it    shall 

should  have  been  overruled."  not  be  necessary  for  the  plaintiff  on  the 

See,    generally,    supra,    note    2,    p.  trial  to  prove  the  partnership,  but  the 

664.  same  shall    be    taken   to    be  admitted, 

1.  The  matter  to  be  supplied  within  unless  the  denial  of  partnership  be  by  a 
[  ]  will  not  be  found  in  the  reported  case,  verified  plea  or  affidavit. 

2.  The  matter  enclosed  by  and  to  be  Delaware.  —  Rev.  Stat.  (1893),  p.  791, 
supplied  within  [  ]  will  not   be  found  §  6. 

in  the  reported  case.  Kansas.  —  Gen.  Stat.  (1897),  c.   95,  § 

3.  fiequisites  of  Answer  or  Plea  —  Gen-     108. 

erally.  —  For    the   formal    parts    of  an  Mississippi.  —  Anno.   Code  (1892),   § 

answer  or  plea  in  a  particular  jurisdic-  1798;    Jameson   v.    Franklin,    6    How. 

tion  consult  the  title  Answers  in  Code  (Miss.)  376;  Cookw.  Martin,  5  Smed.  & 

Pleading,  vol    i,  p.  799;  Pleas.  M.  (Miss.)  379;  Hirsch   v.  Shafer,   66 

Denying  Partnership.  —  In  an  action  Miss.  439. 

of  assumpsit  against  partners,  the  gen-  Oklahoma.  —  Stat.  (1893), §4726;  John- 

eral  issue  puts  the  plaintiff  to  the  proof  son  v.  J.  J.  Douglass  Co.,  8  Okla.  594. 

of  a  partnership.     Tomlinson  v.   Col-  Texas.  —  Rev.  Stat.  (1895),  art.  1265; 

Ictt,    3    Blackf.  (Ind.)   436;  Graham  v.  Franklin  v.  Tonjours,  i  Tex.  App.  Civ. 

Henderson,   35   Ind.    195;    McKasy   v.  Cas.,  §  506;  Cleveland  v.    Duggan,    2 
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Tex.  App.  Civ.  Cas.,  §  82;  Hayden  Sad- 
dlery Hardware  Co.  v.  Ramsay,  14  Tex. 
Civ.  App.  185. 

West  Virginia.  — Code  (1899),  c.  125, 
g  41;  Hall  V.  Lyons,  29  W.  Va.  410. 

Wisconsin.  —  Stat.  (1898),  §  4197; 
Lago  V.  Walsh,  98  Wis.  348. 

In  Illinois,  it  is  provided  that  the  de- 
fendant shall  plead  in  abatement  or 
shall  file  a  plea  in  bar,  verified  by 
affidavit.  Starr  &C.  Anno.  Stat.  (1896), 
c.  no,  par.  36.  McKinney  v.  Peck, 
28  111.  174,  Shufeldt  V.  Sevmour,  21 
111.  524;  Stillson  V.  Hill.  18  111.  262; 
Haywood  v.  Harmon,  17  111.  477;  War- 
ren V.  Chambers,  12  111.  124;  Hunting- 
ton V.  Chambers,  15  111.  App.  426;  Ault- 
man,  etc.,  Co.  v.  Webber,  4  111.  App. 
427.  This  may  be  the  general  issue 
verified.  Chicago  Stamping  Co.  v. 
Bignall,  54  111.  App.  312;  Karch  v. 
Emerick,  59  111.  184. 

And  in  Iowa,  if  the  allegation  of  part- 
nership is  controverted,  it  shall  not  be 
sufficient  to  controvert  it  in  terms  con- 
tradictory of  the  allegation,  but  the  facts 
relied  on  shall  be  specifically  stated. 
Code  (1897),  §  3628;  Chicago  University 
^.   Emmert,  io8  Iowa  500. 

In  Tennessee,  a  denial  that  defendants 
were  partners  must  be  by  a  plea  in 
abatement.     Code  (1896),  §  5559. 

In  Alabama  and  Colorado,  a.  verified 
plea  of  non  est  factum  has  been  held 
sufficient.  Cain  Lumber  Co.  v.  Standard 
Dry  Kiln  Co.,  108  Ala.  346;  Buck  v. 
Smith,  2  Colo.  500.  And  in  Ken- 
tucky, in  debt  against  A  &  B,  a  firm,  on 
a  note  given  by  the  partnership,  a  plea 
by  A  that  he  was  not,  at  the  date  of 
the  note  or  at  any  time  previous,  a 
partner  of  B,  was  sufficient  so  far  as 
the  action  against  him  was  concerned. 
Rochester  v.  Trotters,  4  Bibb  (Ky.)  444. 

Where  a  person's  name  is  not  on  a 
note,  the  subject-matter  of  the  suit,  but 
he  is  sued  as  one  of  the  firm  which  exe- 
cuted it,  a  denial  of  the  execution  of 
the  note  under  oath  is  equivalent  to  a 
denial  that  he  was  a  member  of  the  firm. 
Fairchild  v.  Grand  Gulf  Bank,  5  How. 
(Miss.)  597. 

Denying  Execution.  —  If  a  partner- 
ship does  exist  and  the  firm  name  is 
improperly  used  for  the  private  pur- 
poses of  one  of  the  partners,  the  proper 
practice  is  for  the  other  to  file  a  plea, 
verified  by  affidavit,  denying  execution 
■of  the  instrument.  Goetter  v.  Head, 
70  Ala.  532;  Collier  v.  Cross,  20  Ga.  i; 
Zuel  V.  Bo  wen,  78  111.  234;  McKinney 
^.  Peck,  28  111    174;  Warren  v.  Cham- 


bers, 12  111.  124;  Murchie  v.  Peck,  57 
111.  App.  396;  Talbott  V.  Kennedy,  76 
Ind.  282;  Napier  v.  Mayhew,  35  Ind. 
276;  Moffitt  V.  Roche,  92  Ind.  96.  And 
a  plea  of  nonjoint  liability  will  not  take 
the  place  of  one  denying  the  execution. 
Dorn  V.  Tyler,  64  111.  App.  no. 

The  verified  plea  is  applicable  only 
to  the  defendant  by  whom  it  is  verified. 
Davis  V.  Scarritt,  17  111.  202. 

Setting  Up  Limited  Partnership.  — 
Where  defendant,  who  is  sued  as  a 
general  partner,  sets  up  an  affidavit  of 
defense  that  the  partnership  was  a 
limited  one,  he  must  show  that  the  re- 
quirements of  the  act  in  relation  to 
limited  partnerships  have  been  com- 
plied with.  Conrow  v.  Gravenstine, 
17  W.  N.  C.  (Pa.)  204.  Thus,  where  the 
statute  provides  that  an  affidavit  shall 
be  filed  with  the  original  certificate, 
stating  certain  facts,  in  a  suit  to  charge 
a  special  partner  as  a  general  one,  the 
answer  should  allege  that  an  affidavit 
was  duly  filed,  but  it  need  not  allege 
that  the  facts,  which  the  statute  re- 
quires the  affidavit  shall  contain,  were 
therein  contained.  Rawitzer  v.  Wyatt, 
42  Fed.  Rep.  287^ 

In  Gearing  v.  Carroll,  151  Pa.  St.  79, 
which  was  a  suit  against  defendants  as 
general  partners  doing  business  in  the 
name  of  "Z>.  W.  C.  Carroll  ^  Co., 
Limited,"  the  defense  was  "that  noth- 
ing is  due  to  plaintiff  from  deponents 
or  any  of  them  as  individuals,  and  that 
they  are  not  general  partners,  or  liable 
as  such;  that  the  sum  claimed  by  plain- 
tiff is  a  debt  contracted  by  D.  W.  C. 
Carroll  dr'  Co.,  Litnited.  which  is  a  lim- 
ited association  organized  under  an  act 
of  assembly,"  etc. 

The  following  statutes  provide  who 
the  parties  to  a  suit  by  or  against  a 
limited  partnership  shall  be.  Usually 
they  are  the  general  partners  only. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  5461. 

California.  —  Civ.  Code  (1897),  §  2492. 

Colorado.  —  Mills'  Anno.  Stat.  (i8gi), 
§  3380. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
3284. 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  43,  ^  18. 

Georgia.  —  2  Code  (1895),  §  2675. 

Idaho.  —  Rev.  Stat.  (1887),  ^  3282. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  84,  par.  17. 

Indiana.  —  Horner's  Stat.  (1896),  § 
6043. 

Iowa.  — Code  (1897),  §  3113. 
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Form  No.  14965. 

(Conn.  Prac.  Act,  p.  197,  Xo.  345.)' 

(^Tttle  of  court  and  cause  as  in  Form  No.  12^16.^ 
The  defendants  plead  in  abatement,  because 

1.  At  the  time  of  the  making  of  the  note  in  said  complaint  alleged, 
the  defendants  were  in  partnership  with  ow^  John  Doe,  under  the  firm 
name  of  Stiles  er"  Co. 

2.  Said  note  was  made  by  the  defendants  and  John  Doe,  jointly,  by 
their  said  firm  name. 

3.  John  Doe  is  still  living  at  Danbury. 
And  therefore  they  pray  judgment. 

^y  Jeremiah  Mason,  their  attorney. 

2.  For  Rent  of  Rooms. 

Form  No.  14966. 
(Precedent  in  Alsop  v.  Central  Trust  Co.,  100  Ky.  376.)' 


Kansas,  —  Gen.  Stat.  (1897),  c.  122, 
§18. 

Kentucky. —  Stat.  (1894),  ^  3778. 

Maine.  —  Rev.  Stat.  (1883),  c.  33,  §  8. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  73.  §  19. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 

75.  §  9- 

Michigan.  —  Comp.  Laws  (1897),  § 
6072. 

Minnesota.  —  Stat.  (1894),  §  2343. 

Missouri.  —  Rev.  Stat.  (1889),  §  7206, 

Montana.  — Civ.  Code  (1895),  fc;  3313. 

Nebraska.  —  Comp.    Stat.    (1899),    § 

39"- 

Nevada,  —  Comp.  Laws  (1900),  §  2783. 

New  Hampshire.  — Pub.  Stat.  (1891), 
c.  122,  §  II. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
2438.  §  14. 

New  Mexico, —  Comp.  Stat.  (1897),  § 
2668. 

New  York.  —  Laws  (1897),  c.  420,  § 
38. 

North  Carolina.  —  Code  (1893),  § 
3101. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  4429. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  ^ 
3161. 

Oklahoma.  —  Stat.  (1893),  §  3503. 

Oregon.  —  Hill's  Anno.   Laws  (1892), 

§  3855. 

Pennsylvania.  —  Laws(i899),  No.  153, 

§"• 

Rhode  Island, — Gen.  Laws  (1896),  c. 
157,  §  12. 

South  Carolina,  —  Civ.  Stat.  (1893),  § 
1431. 


South  Dakota,  —  Dak.  Comp.  Laws 
(1887),  §  4085. 

Tennessee.  — Code  (1896),  ^  3132. 

Texas.  —  Rev.  Stat.  (1805),  art.  3596. 

Utah.  —  Rev.  Stat.  (1898),  §  1700. 

Vermont.  —  Stat.  (1894),  §  42S4. 

Virginia.  —Code  (1887),  §  2876. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  g  3617. 

West  Virginia,  — Code  (1899),  c.  lOO, 
§  12;  Wetherill  v.  McCloskey,  28  W. 
Va.  195. 

Wyoming.  —  Rev.  Stat.  (1887).  §4081. 

For  forms  of  answers  or  pleas,  deny- 
ing partnership  of  defendants,  or  ad- 
mitting partnership,  but  denying  that 
partner  or  partners  signing  had  au- 
thority to  bind  all,  see  the  title  Bills 
AND  Notes,  vol.  3,  Forms  Nos.  4248, 
4249.  4250. 

1.  See,  generally,  supra,  note  3,  p.  665. 

2.  This  was  the  first  paragraph  of 
the  petition.  In  the  supreme  court,  it 
was  held  that  a  demurrer  to  this  para- 
graph should  be  sustained,  because 
"  in  order  to  recover  upon  a  written 
obligation,  signed  in  the  firm  name  by 
one  of  the  partners  of  a  nontrading 
partnership,  it  is  necessary  for  the 
plaintiif  to  allege  affirmatively  the 
nature  of  the  partnership,  that  the  obli- 
gation  was  executed  for  something 
necessary  for  the  transaction  of  the 
business  of  the  firm,  or  that  said  part- 
ner was  expressly  authorized  to  make 
the  contract  by  the  terms  of  the  part- 
nership." Plaintiff  was  given  leave  to 
amend  to  conform  to  the  views  of  the 
court   indicated   above.     The  form  as 
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\(^Title  of  court  and  cause  as  in  Form  No.  5918.^'^ 

The  plaintiff,  the  Central  Trust  Company,  of  Oivensboro,  Ky.,  states 
that  it  is  a  corporation,  duly  created,  organized,  and  existing  by  and 
under  the  laws  of  the  state  of  Kentucky,  and  especially  by  and  under 
the  provisions  of  an  act  of  the  general  assembly  of  the  commonwealth 
oi Kentucky,  which  became  a  \a.v{  March  28,  i890,  and  that  it  was 
vested  with  the  right  to  make  contracts,  sue,  and  be  sued,  etc.  And 
the  plaintiff  further  says,  on  the  22d  day  of  December,  iS92,  the 
defendants,  George  Griswold  andy.  N.  Alsop,  partners  [in  a  non- 
trading  or  noncommercial  partnership]^  doing  business  in  the  firm 
name  of  Griswold  &=  Alsop,  signed  and  delivered  [by  the  said  George 
Griswold,  who  was  expressly  authorized  to  make  the  contract  by  the 
terms  of  the  partnership]^  to  the  plaintiff  a  certain  written  contract, 
whereby  and  wherein  the  said  defendants  rented  and  leased  from  this 
plaintiff,  for  a  period  of  one  year  irom December  22,  i892,  to  December 
22,  iS93,  t7vo  certain  rooms,  being  rooms  situate  on  the  second  floor  of 
the  south  side  front,  and  next  adjacent  thereto,  in  its  building  at  the 
corner  of  Frederica  and  Fourth  streets,  in  the  city  of  Owensboro,  Ky. 
The  said  defendants  agreed  and  promised  to  pay  to  plaintiff,  for  rent 
of  said  rooms,  the  sum  of  two  hundred  {%200')  dollars,  to  be  paid  in 
quarterly  installments  of  fifty  (%50')  dollars  each.  The  defendants 
used  and  occupied  said  rooms  during  all  of  said  year,  and  never  paid 
plaintiff  any  part  of  said  rent,  except  thirty  {%S0^  dollars  paid  June 
26,  iS93,  and  sixteen  ($16)  dollars  paid  June  28,  i89<?,  which  credits 
are  indorsed  on  the  margin  of  said  contract,  which  is  filed  herewith 
as  part  hereof.  Plaintiff  says  said  rent  was  to  be  paid  in  four  quar- 
terly installments  of  fifty  ($50)  dollars  each,  the  first  of  which  was 
due  and  payable  on  the  ^^^day  of  March,  \WS,  and  the  second  on 
the  22doi  June,  iS93;  the  third  on  September  22,  \89S,  and  the  fourth 
on  the  22d  ol  December,  i893,  and  it  says  that  it  is  entitled  to  recover 
of  defendants  interest  on  each  of  said  installments  from  the  time 
of  their  respective  due  dates,  subject  to  the  credits  hereinbefore 
mentioned. 

[Wherefore  (concluding  as  in  Form  No.  5918).Y 

VI.  ACTION  BY  THIRD  PERSON   AGAINST   SURVIVING   PARTNER.*^ 

here  set  out  conforms   to   those  views  In  Culbertson  v.   Townsend,  6  Ind. 

and  is  sufficient.  64,  the   second    count    stated,    in    sub- 

1.  The  matter  enclosed  by  and  to  be  stance,  that  the  trees,  the  subject-mat- 
supplied  within  [  ]  will  not  be  found  in  ter  of  the  suit,  were  sold  and  delivered 
the  reported  case.  to  Samuel  and   Isaac   Culbertson  and 

2.  See  supra,  note  2,  p.  667.  that    Isaac    having    departed    this   life 

3.  Requisites  of  Complaint,  etc.  —  Gejt-  Samuel  undertook  and  promised  to 
erally.  — See  supra,  note  2,  p.  664.  P^^y,  etc.     It  was  held  that  where  ac- 

Allegations  as  to  Partnership.  —  In  tions  are  brought  against  a  surviving 
Hyat  z/.  Hare,  Comb.  383,  Holt,  C.  J.,  partner,  in  cases  like  this,  it  is  not 
said:  "  if  there  be  two  partners  in  necessary  to  notice  the  deceased  part- 
trade,  and  one  of  them  buy  goods  for  ner  in  the  declaration;  but  having  done 
them  both,  and  the  other  dieth,  the  so,  the  rules  of  pleading  would  require 
survivor  may  be  charged  by  indebitatus  a  negative  in  the  breach  as  to  the  pay- 
assumpsit  generally,  without  taking  ment  by  the  deceased,  and  the  failure 
notice  of  the  partnership,  or  that  the  to  make  such  negation  would  be  open 
other  is  dead  and  he  survives."  to  demurrer. 
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1.  In  General. 

a.  On  Common  Counts. 

(1)  On  Promises  by  Both  Partners. 

Form  No.  14967. 
(Precedent  in  2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  87.)' 

(^Commencement  as  in  Form  No.  2517.^  For  that  whereas  the  said 
Richard  Roe  and  one.  John  Smith,  in  his  lifetime,  now  deceased,  and 
whom  the  sdiid  Richard  Roe  hath  survived,  on  the  day  and  year  last 
aforesaid,  at  London  aforesaid,  in  the  county  aforesaid,  were  indebted 
to  the  said  John  Doe  in  the  sum  of  one  himdred  pounds  of  lawful 
money,  for  the  work  and  labor,  care  and  diligence,  of  the  said  John 
Doe  by  the  said  John  Doe.,  before  that  time,  done,  performed  and 
bestowed  for  the  said  Richard  Roe  and  Johri  Sjnith,  and  at  their 
special  instance  and  request,  and  being  so  indebted,  they,  the  said 
Richard  Roe  and  John  Smith,  in  consideration  thereof,  afterwards, 
and  in  the  lifetime  of  the  said  John  Smith,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  London  aforesaid,  in  the  county  aforesaid, 
undertook  and  then  and  there  faithfully  promised  the  said  John  Doe 
to  pay  him  the  said  last  mentioned  sum  of  money,  when  they,  the 
said  Richard  Roe  and  John  Smith,  should  be  thereunto  afterwards 
requested. 

And  whereas  also  afterwards,  and  in  the  lifetime  of  the  said  John 
Smith,  to  wit,  on  the  day  and  year  last  aforesaid,  at  London  afore- 
said, in  the  county  aforesaid,  in  consideration  that  the  said  John 
Doe,  at  the  like  special  instance  and  request  of  the  said  Richard  Roe 
SiVid  John  Smith  had  before  that  time  i^Here  insert  the  subject-matter  of 
the  debt)  X.\\Q.y ,  the  ?>7i.\(\  Richard  Roe  Siwd  John  Smith,  undertook,  and 
then  and  there  faithfully  promised  the  Sddd  John  Doe  to  pay  him  so 
much  money  as  he  reasonably  deserved  to  have,  of  the  said  Richard 
Roe  and  John  Smith,  when  they,  the  said  Richard  Roe  and  John  Smith 
should  be  thereunto  afterwards  requested,  and  the  said  John  Doe 
avers,  that  he  therefore  reasonably  deserved  to  have  of  the  said 
Richard  Roe  dind  John  Smith,  the  further  sum  of  one  hundred  pounds 
of  like  lawful  money,  to  wit,  in  London  aforesaid,  in  the  county 
aforesaid,  whereof  the  sa\d  Richard  Roe  z.nd  John  Smith  afterwards, 
and  in  the  lifetime  of  the  said  John  Smith,  on  the  day  and  year  last 
aforesaid,  there  had  notice.  Nevertheless,  the  %3\d  Richard  Roe  d,nd 
John  Smith  in  the  lifetime  of  the  said  Johfi  Smith,  and  the  said 
Richard  Roe  since  the  death  of  the  said  John  Sfnith,  not  regarding 
.their  said  several  promises  and  undertakings,  but  contriving,  and 
fraudulently  intending  craftily  and  subtly  to  deceive  and  defraud 
the  sa\d  John  Doe,  have  not,  nor  hath  either  of  them,  as  yet  paid  the 
said  several  sums  of  money,  or  any  or  either  of  them,  or  any  part 
thereof,  to  the  said  John  Doe  (although  often  requested  so  to  do). 
But  to  pay  the  same,  or  any  part  thereof,  to  the  said  John  Doe  the 
said  Richard  Roe  and  John  Smith  in  the  lifetime  of  the  said  John 

1.  See,  generally,  supra,  note  3,  p.  668. 
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Smith  wholly  refused,  and  the  sd^d  Richard  Roe  hath  ever  since  the 
death  of  the  said  John  Stniih  hitherto  wholly  refused  and  still  refuses 
so  to  do.*     To  the  damage  (concluding  as  in  Form  No.  2517^. 

(2)  On  Promises  by  Survivor. 

Form  No.  14968. 

(Precedent  in  2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  88.)' 

{Commencing  as  in  Form  No.  lJf967,  and  continuing  down  to  *.)  Also 
the  said  Richard  Roe  and  John  Smith  afterwards,  and  in  the  lifetime 
of  the  said  John  Smith,  now  deceased,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  London,  in  the  county  aforesaid,  were  indebted  to 
the  said  John  Doe  in  the  further  sum  of  one  hundred  pounds  of  like 
lawful  money,  for  the  work  and  labor,  care  and  diligence  of  the  said 
John  Doe  by  him  the  said  John  Doe  before  that  time  done,  performed, 
and  bestowed  in  and  about  the  business  of  the  said  Richard  Roe  and 
John  Smith  and  for  the  said  Richard  Roe  and  John  Smith  and  at  their 
special  instance  and  request,  and  also,  in  the  further  sum  of  one 
hundred  pounds,  of  like  lawful  money,  for  divers  goods,  wares,  and 
merchandise,  by  the  said  John  Doe  before  that  time  sold  and  delivered 
to  the  said  Richard  Roe  and  John  ST?iith  and  at  their  like  special 
instance  and  request,  and  also  in  the  further  sum  of  one  hundred 
pounds,  of  like  lawful  money,  for  money  by  the  said  John  Doe  before 
that  time  lent  and  advanced  to,  and  paid,  laid  out,  and  expended  for 
the  said  Richard  Roe  and  John  Smith  and  at  their  like  special  instance 
and  request,  and  also  in  the  further  sum  of  one  hundred  pounds,  of 
like  lawful  money,  for  other  money,  by  the  said  Richard  Roe  and 
John  Smith  before  that  time  had  and  received  to  and  for  the  use  of 
the  said  John  Doe,  and  being  so  indebted,  and  the  said  several  sums 
of  money,  in  this  count  mentioned,  being  and  remaining  wholly 
due  and  owing,  unpaid  and  unsatisfied,  he  the  said  Richard  Roe  in 
consideration  thereof  afterwards,  and  after  the  death  of  the  said 
John  Smith,  to  wit,  on  the  ttventieth  day  of  December,  in  the  year 
of  our  Lord  i8ii,  at  London  aforesaid,  in  the  county  aforesaid, 
undertook,  and  then  and  there  faithfully  promised  the  said  John  Doe 
to  pay  him  the  said  sum  of  money  in  this  count  mentioned  when  he 
the  said  Richard  Roe  should  be  thereunto  afterwards  requested. 

(Add  the  account  stated,  and  conclude  as  in  Form  No.  lJf967,  referring 
in  the  breach  only  to  the  counts  founded  on  the  defendant' s  promise  alone.') 

b.  To  Reeovep  Deposits  in  Partnership  Bank. 
Form  No.  14969. 

(Precedent  in  Eden  v.  Drake,  65  111.  App.  48.)* 

[(  Venue  and  title  of  court  as  in  Form  No.  6989. y]"^ 

Walter  Eden,  plaintiff,  administrator  of  the  estate  oi  David  C.  Chase, 

1.  See,  generally,  JM/irfl,  note  3,  p.  668.  See,  generally,  supra,  note  3,  p.  668. 

2.  Upon  demurrer,  this  declaration  3.  The  matter  to  be  supplied  within 
was  held  clearly  good  in  form  and  sub-  []  will  not  be  found  in  the  reported 
stance.  case. 
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deceased,  who  died  intestate,  complaining  of  S.  P.  Drake,  surviving 
partner  of  the  late  firm  of  Drake  &•  Smith,  bankers,  of  a  plea  of  tres- 
pass on  the  case  on  promises;  for  that  whereas  in  the  lifetime  of 
David  C.  Chase,  since  deceased,  and  in  the  lifetime  of  on^  Isaac  Smith, 
since  deceased,  to  wit,  on  the  28th  day  oi  May,  a.  d.  i895,  at  the 
county  aforesaid,  the  defendant  and  the  said  Isaac  Smith,  partners, 
doing  business  as  bankers,  received  of  and  from  said  David  C.  Chase, 
styling  him  D.  C.  Chase,  attorney,  the  sum  of  $2,350  on  deposit  for 
account  of  David  C.  Chase,  by  the  name  and  style  of  D.  C.  Chase, 
attorney;  and  the  defendant  and  said  Smith  then  and  there  executed 
and  signed  an  instrument  in  writing  whereby  they  acknowledged  the 
receipt  of  the  sum  of  %2,350,  deposited  for  the  account  of  David  C. 
Chase,  by  the  name  and  style  of  D.  C  Chase,  attorney,  and  then  and 
there  delivered  said  instrument  in  writing  ^  to  said  David  C.  Chase, 
by  means  whereof  the  defendant  and  said  Smith  then  and  there,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  became 
liable  to  pay  to  said  David  C.  Chase  the  said  sum  of  money  in  said 
written  instrument  mentioned,  when  they  should  be  thereunto  after- 
ward requested,  and  being  so  liable,  the  defendant  and  the  said  Stnith 
in  consideration  thereof  then  and  there  promised  the  said  David  C. 
Chase  to  pay  to  him  the  said  amount  when  they  should  be  thereunto 
afterward  requested.  And,  whereas  also,  afterward,  and  in  the  life- 
time of  said  David  C.  Chase,  and  in  the  lifetime  of  the  said  Isaac 
Smith,  both  since  deceased,  to  wit,  on  the^6V//  day  of  May,  a.  d.  i%85, 
at  the  county  aforesaid,  the  defendant  and  the  said  Isaac  Smith  were 
indebted  to  the  said  David  C.  Chase  in  the  sum  of  %2,350  for  money 
then  and  there  received  by  the  said  defendant  Isaac  Smith,  to  and  for 
the  use  of  said  David  C.  Chase;  and  in  the  further  sum  of  %2,350,  for 
money  then  and  there  paid,  laid  out  and  expended  by  said  David  C. 
Chase  to  and  for  the  use  of  the  said  defendant  and  the  said  Isaac- 
Smith,  at  their  request;  and  in  the  further  sum  oi  four  hundred  dio\- 
lars  for  interest  on  divers  large  sums  of  money  before  that  time  fore- 
borne  to  be  collected  by  said  David  C.  Chase,  and  due  and  owing  by 
the  said  defendant  and  said  Isaac  Smith  to  said  David  C.  Chase,  at 
their  request;  and  being  so  indebted  [to]^  the  said  defendant  and  the 
said  Isaac  Smith,  in  consideration  thereof,  then  and  there  promised 
the  said  David  C.  Chase  to  pay  him  said  several  sums  of  money  when 
they  should  be  thereunto  afterward  requested,  yet  the  said  defendant 
and  the  said  Isaac  Smith,  though  often  requested,  have  not  nor  has 
either  of  them  ever  paid  to  said  David  C.  Chase  in  his  lifetime  nor  tO' 
the  plaintiff,  since  the  death  of  said  David  C.  Chase,  said  several  sums 
of  money  or  any  or  either  of  them  or  any  part  thereof,  but  the 
defendant  and  Isaac  Smith,  in  his  lifetime  and  in  the  lifetime  of  said 
David  C.  Chase,  refused,  and  the  defendant  ever  since  the  death  of 
said  Isaac  Smith  refused,  to  pay  the  same  to  the  said  David  C.  Chase^ 

1.  The  inatrument  in  writing  was  as    attorney,  j-^d",  \^8s,  $ , cts. 

follows,  to  wit:  Currency,  %2,j$o. 

"  S.  P.  Drake.  Isaac  Smith.  Two  thousand  three  hundred  and  fifty 

Hardware  Bank.  dollars.  Drake  &"  Smith." 

Deposited  for  account  of  D.  C.  Chase,        2.  The  insertion  of  the  word  "  to  "  is. 

obviously  a  clerical  error. 
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and  since  the  death  of  said  David  C.  Chase  still  refuses  to  pay  the 
same  or  any  part  thereof  to  the  plaintiff,  to  the  damage  of  the  plain- 
tiff as  administrator  as  aforesaid,  of  eight  hundred  dollars. 

And  the  plaintiff  brings  into  court  here  the  letters  of  administra- 
tion to  him  granted  by  the  County  Court  of  the  County  of  Moultrie, 
in  the  State  aforesaid,  which  give  sufficient  evidence  to  the  court 
here  of  the  grant  of  administration  of  the  said  estate  to  the  plain- 
tiff, etc. 

Walter  Eden, 
Adm'r  of  estate  of  David  C.  Chase,  deceased. 

R.  M.  Peadro,  Att'y  for  Pl'ff. 

2.  In  Probate  Court  for  Accounting^. 

Form  No.  14970.' 

In  the  Superior  Court  of  the  City  and  County  of  San  Francisc0, 
State  of  California. 

Probate. 
In  the  matter  of  the  estate  of  )  Application  for  Order  that  Surviving 

John  Doe,  deceased.  \  Partner  Render  an  Account. 

To  the  Hon.  the   Superior  Court   of   the   City  and  County  of  San 
Francisco,  State  of  California: 

John  Smith,  administrator  of  the  estate  of  John  Doe,  deceased, 
respectfully  shows: 

That  there  was  a  partnership  existing  between  the  said  intestate, 
at  the  time  of  his  death,  to  wit:  on  the  third  day  of  March,  iS98, 
and  Richard  Roe,  composing  the  late  firm  of  Roe  c^  Doe,  and  doing 
business  under  said  name  and  style  at  321  Front  street  in  said  city 
and  county.  That  said  surviving  partner  continued,  and  still  con- 
tinues in  possession  of  the  effects  of  the  said  partnership  for  the 
purpose  of  settling  the  business.  That  the  interest  of  the  said 
deceased,  to  wit:  one-half  of  the  assets  of  said  partnership,  was 
included  in  the  inventory  heretofore  made  and  returned  by  said 
Richard  Roe  to  this  court,  and  was  appraised  as  other  property,  the 
appraised  value  thereof  being  the  sum  oi  ten  thousand  doWdirs. 

That  the  .said  surviving  partner  has  delayed  and  is  delaying  the 
settling  of  the  affairs  of  said  partnership,  more  than  ofie  year  having 
elapsed  since  the  said  inventory  has  been  filed;  and  has  not  accounted 
with  the  said  John  Smith,  though  often  requested  so  to  do,  but  has 

1.    Califorttia.  —  Code      Civ.      Proc.  nership    without    delay,    and    account 

(i8q7),  §  1585,  provides  that  "  when  a  with    the    executor   or    administrator, 

partnership   exists    between    the  dece-  and    pay    over  such  balances   as    may 

dent,  at  the  time  of  his  death,  and  any  from  time   to    time  be  payable  to  him, 

other   person,    the    surviving    partner  in   right  of   the    decedent.     Upon    the 

has  the  right  to  continue  in  possession  application  of  the  executor  or  adminis- 

of    the    partnership,    and    to   settle  its  trator,   the  court,    or  a  judge   thereof, 

business,  but  the  interest  of  the  dece-  may,    whenever  it  appears    necessary, 

dent  in  the  partnership  must  be  included  order  the  surviving   partner  to  render 

in  the  inventory,  and  be  appraised  as  an  account,"  etc.     See  also  Starr  &  C. 

other  property.     The    surviving    part-  Anno.  Stat.  111.  (1896),  c.  3,  par.  89,  for 

ner  must  settle  the  affairs  of  the  part-  a  like  statute. 
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refused  and  still  refuses  to  account  with  said  John  Smith  or  to  give 
any  information  as  to  the  condition  of  the  affairs  of  said  partnership; 
and  has  never  paid  over  any  such  balances  as  may,  from  time  to 
time,  have  been  payable  to  said  John  Smith  for  account  of  said  estate. 

That  there  are  many  debts  outstanding  against  said  deceased,  and 
that  it  has  become  necessary  to  ascertain  the  value  of  said  partner- 
ship interest,  in  order  to  determine  the  necessity  of  selling  real  estate 
to  pay  said  debts,  and  the  debts,  expenses  and  charges  of  the 
administration. 

Wherefore,  said  John  Smith  applies  to  this  court  for  an  order  that 
the  said  surviving  partner  render  an  account  of  the  said  partnership, 
showing  a  full  statement  of  its  affairs  at  the  time  of  the  death  of  said 
deceased,  and  the  condition  thereof  from  that  time  until  the  day  of 
rendering  said  account,  and  for  such  other  or  further  order  as  may 
■be  meet  in  the  premises. 

John  Smith. 

Dated  the  tenth  day  oi  June.,  i899. 
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3.  Order  to  Fence  Viewers,  681. 

3.  Notice  of  Meeting  of  Fence  Viewers,  682. 

4.  Assignment  of  Partition  Fence,  682. 

5.  Notice  of  Assignment,  683. 

6.  Report  of  Fence  Viewers,  683. 

7.  Certificate  of  Cost  of  Building  Partition  Fence,  684. 

8.  Civil  Action,  684. 

a.  To  Set  Aside  Award  of  Fence  Viewers  for  Fraud,  684. 

b.  For  Repairs  of  Partition  Fence,  687. 

I.  PARTY  WALLS.i 

1.  Proceedings  to  Join  or  Use  Wall, 
a.  Petition  for  Assessment  of  Amount  to  be  Paid. 

Form  No.  i  4  9  7  i .' 

To  Abraham  Kent,  Justice  of  the  Peace  of  the  County  of  Tate  and 
State  of  Mississippi: 
Your  petitioner,  y*?-^/?  Doe,  respectfully  represents  that  he  desires  to 
join  and  use  a  wall  as  a  party  wall  which  divides  his  land  from  the 

1.  For  statutes  of  the  various  states  Mississippi.  —  Anno.   Code  (1892),  ^§ 

relating  to  party  walls  see  as  follows,  3138-3142. 

to  wit:  New  fersey. — Gen.    Stat.    (1895),    p. 

Colorado.  — Mills'  Anno.  Stat.  (1891),  2443,  §  I  et  seq. 

§  4403,  subs.  30.  Pennsylvania.  —  Bright.    Pur.    Dig. 

District  of  Columbia.  — Comp.    Stat.  (1894),    p.    239,   §   82;  p.    240,    §  98;   p. 

(1894),  c.  64,  §  13    et  seq.  1447,    §§    218,   221;    p.    1448,  §  226;  p. 

Georgia.  —2  Code  (1895),  §  3047.  1458,  §§  340-349;  P-  1649,  §  i. 

Illinois.  —  Starr    &    C.    Anno.    Stat.  South  Carolina.  —  Civ.    Stat.    (1893), 

(1896),  c.  24,  par.  63,  cl.  60.  §§  1966,  1967. 

Iowa.  —  Code  (1897),  j^  i<^()\etseq.  2.  Mississippi. —  Anno.  Code  (1892), 

Minnesota.  —  Stat.  (1894),  §  4566.  §  3140. 
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land  of  Richard  Roe  in  Senatobia,  in  said  county,  and  that  your 
petitioner  and  the  said  ^/r^ar^i?*?^  cannot  agree  as  to  the  value  of  so 
much  of  said  wall  as  your  petitioner  desires  to  use,  wherefore  he 
prays  for  the  appointment  of  suitable  persons  to  assess  the  amount 
to  be  paid  by  him  to  said  Richard  Roe. 

Dated  at  Senatobia,  this  sixth  day  of  September^  igOO. 

John  Doe. 

b.  Order  for  Assessment. 

Form  No.  i  4972.' 

State  of  Mississippi,  \ 
County  of  Tate.         \ 

To  Martin  Moran,  Mahlon  Mc Master  and  Malcolm  Means,  mechanics 
of  the  county  of  Tate: 

Whereas  John  Doe  has  filed  his  petition  before  the  undersigned 
justice  of  the  peace  for  said  county,  alleging  that  he  is  desirous  of 
joining  and  using  a  wall  as  a  party  wall  which  divides  his  land  from 
the  land  oi  Richard  Roe  in  Senatobia  in  said  county,  and  that  he,  the 
said  John  Doe,  and  the  said  Richard  Roe  cannot  agree  as  to  the  value 
of  so  much  of  said  wall  as  said  petitioner  desires  to  use,  we  therefore 
appoint  you,  Martin  Moran,  Mahlon  Mc  Master  and  Malcolm  Meatis, 
or  a  majority  of  you,  to  view  said  wall,  after  giving  Jive  days'  notice 
of  the  time  of  your  meeting  for  that  purpose  to  said  Richard  Roe,  and 
upon  such  view,  after  a  full  hearing  of  the  parties  and  the  evidence 
that  each  may  introduce,  to  determine  and  assess  the  amount  to  be 
paid  to  the  owner  thereof  by  the  said  John  Doe,  and  certify  the  same 
under  your  hands  to  said  John  Doe. 

Witness  ray  hand  this  tenth  day  of  September,  iS99. 

Abraham  Kent,  J.  P. 

e.  Notice  of  Mechanics  of  Time  of  Meeting. 

Form  No.  14973  ' 

Senatobia,  Miss.,  Sept.  10,  i899. 
T  o  Richa  rd  Roe: 

You  will  please  take  notice  that  the  undersigned,  who  have  been 
appointed  by  Abraham  Kent,  a  justice  of  the  peace  of  said  county, 
upon  the  application  oi  John  Doe,  to  view  a  party  wall  dividing  your 
land  from  land  of  the  said  John  Doe,  for  the  purpose  of  assessing 
the  amount  to  be  paid  to  you  as  the  owner  thereof  for  the  joining 
and  use  of  said  wall  as  a  party  wall  by  said  y<?//// Z>^(f,  will,  on  the 
sixteenth  day  of  6'^/^w^^r  «^jc/,  assemble  on  the  premises  to  make 
such  view,  when,  if  you  see  proper,  you  can  be  present  and  be  heard 
with  your  witnesses. 

Martin  Moran. 

Mahlon  Mc  Master. 

Malcolm  Means. 

1.  Mississippi.  —  Anno.  Code  (1892),  §  3140. 

075  Volume  13. 


14974.  PARTY  WALLS  AND  14975. 

d.  Certificate  of  Examination  by  Mechanics. 

Form  No.  14974.' 

By  virtue  of  the  foregoing  order  to  us  directed,  we  did,  on  the 
sixteenth  day  of  September^  i899,  after  giving  _^ve  days'  notice  of  the 
time  of  meeting  for  such  purpose  to  said  Richard  Roe,  a  copy  of  which 
said  notice  is  hereunto  annexed,  view  the  party  wall  therein  described, 
and  after  a  full  hearing  of  the  parties  and  evidence  introduced  to  us 
by  each  of  them,  as  to  the  value  of  said  wall  and  otherwise,  do  hereby 
certify  that  in  our  judgment  the  value  of  so  much  of  said  wall  as 
said  John  Doe  desires  to  use  is  fifty  dollars,  and  that  one-half  the 
value  of  such  portion  is  twenty-five  dollars,  and  we  accordingly  assess 
said  sum  as  the  amount  to  be  paid  by  said  John  Doe  to  said  Richard 
Roe,  the  owner  of  said  wall,  for  joining  and  using  said  wall  as  a  party 
wall. 

Witness  our  hands  this  sixteenth  day  of  September,  i899. 

Martin  Moran. 
Mahlon  Mc  Master. 
Malcolm  Means. 

2.  Civil  Action.* 
a.  For  Contribution  to  Cost  of  Erecting. 

Form  No.  14975. 

(3  Wentw.  Pi.  6). 

{^Commencing  as  in  Form  No.  2517.)  For  that  whereas  the  said 
John  Doe  before  and  on  the  tenth  day  of  May,  a.  d.  1775,  to  wit,  at, 
the  parish  of  St.  Paul,  Covent  Garden,  in  the  county  aforesaid,  was, 
and  from  thence  hitherto  hath  been,  and  still  is,  seised  in  his  demesne 
as  of  fee  of  and  in  a  certain  messuage  or  dwelling-house,  with  the 
appurtenances,  there  situate,  and  being  of  a  certain  rate  or  class  of 
building,  and  also  of  and  in  a  certain  wall  called  a  party-wall,  of  and 
belonging,  and  part  or  parcel  of  the  said  messuage  or  tenement;  and 
the  said  John  being  so  seised,  as  aforesaid,  afterwards,  and  whilst  he 
was  so  seised,  to  wit,  on,  etc.,  to  wit,  at,  etc.,  in  consideration  that 
the  said  John,  at  the  special  instance  and  request  of  the  said  Patrick, 
would  permit  and  suffer  the  said  Patrick  to  make  use  of  [the  said 
party-wall]^  of  the  said  John,  to  wit,  by  cutting  into  and  putting, 
laying,  placing,  and  fixing  the  ends  of  divers  beams,  rafters,  and  other 
timbers  of  and  belonging  to  a  certain  messuage  or  dwelling-house  of 
a  certain  rate  or  class  of  building,  to  wit,  the  same  rate  or  class  of 
building  as  the  said  messuage  or  dwelling-house  of  the  said  John, 
that  is  to  say,  of  the  third  rate  or  class  of  building,  which  he  the  said 
Patrick  was  then  and  there  about  to  build,  and  building  contiguous 
and  next  adjoining  to  the  said  messuage  or  dwelling-house  of  the  said 

1.  Mississippi.  —  Anno.   Code  (1892),     Declarations,   vol.   6,    p.    244;    Com- 

^  3140.  PLAINTS,  vol.  4,  p.   loiq. 

2.  For  the  formal  parts  of  a  declara-  3.  If  only  part  of  wall  was  used,  substi- 
tion,  complaint  or  petition  in  a  par-  tute  for  the  words  enclosed  by  [  ]  the 
ticular  jurisdiction   consult  the   titles  following,  to  wit:    "a   part,  that  is  to 
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John,  that  is  to  saj',  on  the  north  side  thereof,  at  the  parish  afore- 
said, in  and  upon  the  said  party-wall  of  the  said  John  and  by  keeping 
and  continuing  the  same  so  therein,  and  thereon  put,  laid,  placed, 
and  fixed,  and  by  building  such  house  adjoining  to,  and  making  use 
of  the  said  party-wall  [the  whole  length  thereof],^  as  the  party-wall 
between  the  said  two  buildings,  and  as  the  only  party-wall  between 
them,  he  the  said  Patrick  undertook,  and  then  and  there  faithfully 
promised  the  said  Johti  to  pay  him  a  part,  to  wit,  one  moiety  of  the 
expense  of  building  the  said^  party-wall  of  him  the  saidy^f//«,  when 
he  the  said  Patrick  should  be  thereto  requested:  And  the  saSA  John 
in  fact  saith,  that  he,  confiding  in  the  said  promise  and  undertaking 
of  the  said  Patrick,  so  by  him  made  in  this  behalf  as  aforesaid,  did, 
after  the  making  ther^f,  to  wit,  on,  etc.,  sutfer  and  permit  the  said 
Patrick  to  make  use  of,  and  the  said  Patrick  did  then  and  there,  to 
wit,  on,  etc.,  at,  etc.,  by  virtue  of  such  permission,  make  use  of  ^  the 
the  said  wall  of  him  the  said  John,  to  wit,  by  then  and  there  cutting 
into  and  putting,  laying,  placing,  and  fixing  the  ends  of  the  aforesaid 
beams,  rafters,  and  other  timbers  in  and  upon  the  said  party-wall  of 
him  the  said  John,  and  by  keeping  and  continuing  the  same  so  therein 
and  thereon  put,  laid,  placed,  and  fixed,  and  by  building  such  house 
by  him  the  said  Patrick  as  aforesaid,  adjoining  to  and  making  use  of 
the  said  party-wall  [the  whole  length  thereof,]*  as  a  party-wall 
between  the  said  two  buildings,  and  as  the  only  party-wall  between 
them;  by  means  of  which  several  premises,  and  according  to  the 
tenor  of  the  said  promise  and  undertaking  of  the  said  Patrick  so  by 
him  made  as  aforesaid,  he  the  said  Patrick  afterwards,  to  wit,  on,  etc., 
to  wit,  at,  etc.,  became  liable  to  pay  to  the  said  John  a  part,  to  wit, 
one  moiety  of  the  expense  of  building  the  said*  party-wall  of  him  the 
said  John,  and  made  use  of  by  him  the  said  Patrick  as  aforesaid:  And 
the  said  John  in  fact  saith,  that  the  same  then  and  there,  to  wit,  on 
etc.,  at,  etc.,  amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of 
twelve  pounds  twelve  shillings ;  whereof  the  said  plaintiff  then  and  there 
had  notice:  Nevertheless  the  said  Patrick  not  regarding  his  said 
promise  {concluding  as  in  Form  No.  2517). 

b.  For  Pulling  Down. 
Form  No.  14976. 

(8  Wentw.  PI.  558.) 

London,  to  wit.  Samuel  Bevington  complains  of  Edward Loivery  the 
elder,  esquire,  being  in  the  custody  of  the  marshal  of  the  marshalsea 

say,  two  third  parts  of  the  said  party-  3.  If  only  part  of  wall  was  used,  here 
wall."  insert   the   following,  to  wit:  "a  part, 

1.  If  only  part  of  wall  was  nsed,  subsli-     that  is  to  ray,  two  third  parts  of." 

tute  for  the  words  enclosed  by  [  ]  the  4.  If  only  part  of  wall  was  used,  sub- 
following,  to  wit:  "of  him  the  said  stitute  for  the  words  enclosed  by  []  the 
John  in  part,  to  wit,  two  third  parts  following,  to  wit:  "of  the  said/t^/m  in 
thereof."  two  third  parts  thereof." 

2.  If  only  part  of  wall  was  used,  here  6.  If  only  part  of  wall  was  used,  here 
insert  the  following,  to  wit:  "part,  to  insert  the  following,  to  wit:  "  part,  that 
wit,  the  said  two  third  parts  of  the  is  to  say,  the  said  ^wt»  Mj></ parts  of  the 
said."  said  last-mentioned." 
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of  our  lord  the  king,  before  the  king  himself;  for  that  whereas  the  said 
Samuel  Bevington,  on  the  first  day  oi  January,  1771,  and  long  before, 
was,  and  from  thence  hitherto  hath  been,  and  still  is  lawfully  possessed 
of  and  entitled  unto  a  certain  messuage  or  dwelling-house,  with  the 
appurtenances,  situate,  standing,  and  being  in  Lombard  street,  in  the 
parish  of  All/tallows,  in  the  ward  of  Langbourn,  in  London^  aforesaid, 
for  the  residue  and  remainder  of  a  certain  long  term  of  years  then 
and  yet  to  come  and  unexpired,  to  wit,  for  the  residue  and  remain- 
der of  a  certain  term  of  twenty  years  and  three  quarters  of  a  year, 
commencing  from  and  immediately  after  the  twenty-fourth  day  of 
June,  which  was  in  the  year  of  Our  Lord  1756,  which  said  messuage 
or  dwelling-house,  with  the  appurtenances,  before  the  time  of  com- 
mitting of  the  grievance  hereafter  next  mentioned,  was  in  the  tenure 
or  occupation  of  one  Robert  IVi'/son,  as  tenant  thereof  to  the  said 
Samuel  Bevington,  that  is  to  say,  as  tenant  at  will  thereof,  and  at  and 
under  a  certain  rent  thereof  payable  by  the  said  Robert  Wilson  to  the 
said  Samuel  Bevington  for  the  same,  to  wit,  a  rent  at  the  rate  of  a 
yearly  vent  oi  fifty -five  pounds,  that  is  to  say,  at  London  aforesaid,  in 
the  parish  and  ward  aforesaid:  And  whereas  the  said  Edward Lo^very 
heretofore,  to  wit,  on  the  said  first  day  of  January,  in  the  year  1771 
aforesaid,  and  from  thence  until  and  at  and  after  the  committing  of 
the  grievance  hereafter  next  mentioned,  was  the  owner  or  proprietor 
of  a  certain  piece  of  ground  whereon  a  certain  other  messuage  or 
dwelling-house,  had  then  lately  stood,  situate  in  London  aforesaid,  in 
the  parish  and  ward  aforesaid,  contiguous  and  next  adjoining  to  the 
said  messuage  or  dwelling-house  of  the  said  Samuel  Bevington,  and 
which  said  two  several  messuages  or  dwelling-houses  had  been, 
whilst  the  said  Samtiel  Bevington  was  so  possessed  of  and  entitled  to 
his  said  messuage  or  dwelling-house,  separated  and  divided  from 
each  other  by  a  certain  wall,  called  and  being  a  partition  or  party 
wall,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid: 
And  whereas  whilst  the  said  Samuel  Bevington  was  so  possessed  of 
and  entitled  to  his  said  messuage  or  dwelling-house,  and  whilst  the 
same  so  was  in  the  tenure  or  occupation  of  the  said  Robert  Wilson  as 
tenant  thereof  to  the  said  Samuel  Bevington,  and  whilst  the  said 
Edward  Lowery  so  was  the  owner  or  proprietor  of  his  said  ground, 
and  whilst  the  said  party-wall  was  standing,  and  before  the  commit- 
ting of  the  grievance  hereafter  next  mentioned,  to  wit,  on  the 
tenth  day  of  December,  in  the  year  1771  aforesaid,  at  London  aforesaid, 
in  the  parish  and  ward  aforesaid,  he  the  said  Edward  Lowery,  intending 
to  build  a  house  on  his  said  ground  contiguous  to  the  said  messuage 
or  dwelling-house  of  the  said  Samuel  Bevington,  thought  it  necessary  to 
pull  down  the  party-wall,  and  to  rebuild  the  same;  and  thereupon 
he  the  said  Edward  Lowery  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
according  to  the  tenor  and  direction  of  the  statutes  in  such  case  made 
and  provided,  gave  "  three  months  notice  to  the  said  Wilson,  the  occu- 
pier of  the  said  messuage  or  dwelling-house  of  the  said  Samuel  Bev- 
ington^'' of  his  the  said  Edward  Lowery  s  intention  to  have,  and  that  the 
said  party-wall  might  be  surveyed  according  to  the  tenure  and  direc- 
tion of  the  aforesaid  statutes,  to  wit,  for  the  purpose  of  pulling  down 
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and  rebuilding  the  same,  if  the  surveyors  to  be  appointed  for  the  sur- 
veying thereof  should  certify  that  the  same  ought  to  be  pulled  down 
and  rebuilt:  And  whereas  afterwards,  to  wit,  on  the  tenth  day  of 
March,  in  the  year  of  Our  Lord  1711,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  the  said  wall  was  surveyed  by  the  sur- 
veyors duly  appointed  for  that  purpose  according  to  the  tenor  and 
direction  of  the  statutes  aforesaid,  who  were  to  certify  the  state 
and  condition  thereof,  and  whether  the  same  ought  to  be  pulled  down 
•and  rebuilt:  And  whereas  the  said  surveyors,  or  the  major  part  of 
them,  did  afterwards,  and  after  having  viewed  the  said  wall  for  the 
purpose  aforesaid,  to  wit,  on  the  twenty-first  day  of  March,  in  the 
year  1172  aforesaid,  according  to  the  tenor  and  direction  of  the  said 
statutes,  certify  the  state  and  condition  of  the  said  wall,  and  that  the 
same  ought  to  be  pulled  down  and  rebuilt:  And  whereas  the  said 
Edivard  Lowery,  having  conformed  to  the  directions  of  the  statutes 
aforesaid,  and  thereby  obtained  a  power  and  authority  to  pull  down 
the  said  wall  and  rebuild  the  same,  he  the  said  Edivard  Lowery  did 
afterwards,  to  wit,  on  \.\\t  first  day  of  May,  in  the  year  m2  aforesaid, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  under  and  by 
virtue  of  the  aforesaid  statutes,  prepare  to  pull  down  the  said  wall  for 
the  purpose  of  rebuilding  the  same;  whereupon  and  for  that  the  said 
messuage  or  dwelling-house  of  the  said  Samuel  Bevington  would  be 
untenantable  and  not  fit  for  habitation  during  the  time  the  said  party- 
wall  should  be  pulling  down,  nor  until  the  same  should  be  rebuilt,  the 
s^xdi  Robert  Wilson,  the  tenant  to  the  said  Samtiel  Bevington  of  his  said 
messuage  or  dwelling-house,  afterwards,  and  just  before  the  said 
party-wall  was  pulled  down,  to  wit,  on  the  fifteetith  day  of  May,  in 
the  year  of  Our  Lord  i77-2  aforesaid,  quitted  the  said  messuage  or 
dwelling-house,  and  yielded  up  the  possession  thereof  to  the  said 
Samuel  Bevington,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid;  whereupon  he  the  said  Edward Lo^very  afterwards,  to  wit, 
on  the  sixteenth  day  of  May,'vcv  the  year  1172  aforesaid,  to  wit,  at  Lon- 
don aforesaid,  in  the  parish  and  ward  aforesaid,  did  cause  the  said 
party-wall  to  be  pulled  down,  that  is  to  say,  for  the  purpose  of  rebuild- 
ing the  same,  by  means  whereof  the  said  messuage  or  dwelling-house  of 
the  said  Samuel Bevingtoti  then  and  there  became  and  was  untenantable 
and  unfit  for  habitation,  and  so  continued  until  the  said  party-wall  was 
rebuilt,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid: 
And  whereas  the  said  Edward Loivery,  having  so  pulled  down  the  said 
party-wall  under  and  by  virtue  of  the  statutes  aforesaid,  for  the  pur- 
pose aforesaid,  ought  to  have  rebuilt  the  same  within  a  reasonable 
time  then  next  following;  yet  the  said  Edward  Lowery,  well  knowing 
the  premises,  but  contrivingand  wrongfully  and  unjustly  intending  to 
injure  him  the  said  Samuel  Bevington,  and  to  deprive  him  of  the  use 
of  his  said  messuage  or  dwelling-house,  and  of  the  rents,  issues,  and 
profits  thereof,  but  continuing  the  same  untenantable  for  a  much 
longer  time  than  was  reasonable,  necessary,  or  requisite  for  the 
rebuilding  of  the  said  party-wall,  and  thereby  to  injure  the  said 
Samuel  Bevington  in  his  estate  of  and  in  his  said  messuage  or  dwelling- 
house,  he  the  said  Edward  Lorvery  did  not  rebuild  or  cause  to  be 
rebuilt  the  said  partition  or  party-wall  in  a  reasonable  time  from  the 
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pulling  down  of  the  same,  but  on  the  contrary  thereof  wrongfully  arid 
unjustly  neglected  to  rebuild  the  same  for  a  much  longer  time  than 
was  reasonable,  necessary,  or  requisite  for  the  rebuilding  thereof,  to 
wit,  for  the  space  of  two  years  longer  than  was  reasonable,  necessary, 
or  requisite  for  the  rebuilding  of  the  same,  although  the  said  Edward 
LoweryvfdiS  not,  during  all  or  any  part  of  the  time  aforesaid,  hindered 
or  prevented  from  rebuilding  the  same  by  the  said  Saviuel  Bevington, 
or  by  any  other  person  claiming  by,  from,  under,  or  by  means  of  him, 
or  by  any  other  person  under  whom  the  said  Samuel  Bevington 
claimed,  by  means  of  which  premises  the  said  messuage  or  dwelling- 
house  of  the  said  Samuel  Bevington,  during  all  the  time  aforesaid, 
continued  untenantable  and  not  fit  for  habitation,  and  the  said  Samuel 
Bevington  was  thereby,  during  all  the  said  time,  hindered  and  pre- 
vented from  letting  his  said  messuage  or  dwelling-house  to  any  per- 
son whomsoever,  and  could  not,  during  all  or  any  part  of  that  time, 
make  any  use  of  the  same,  and  thereby  the  said  Samuel  Bevington, 
during  all  the  time  aforesaid,  lost  the  rents,  issues,  and  profits  of  his  said 
messuage  or  dwelling-house,  and  by  means  of  the  several  premises 
aforesaid  the  said  Samuel  Bevington  was  and  is  otherwise  greatly 
injured  and  damnified  in  his  estate  of  and  in  his  said  messuage  or 
dwelling-house,  to  wit,  at-  London  aforesaid,  in  the  parish  and  ward 
aforesaid.     To  the  damage  {concluding  as  in  Form  No.  693^). 

II.  PARTITION  FENCES.! 


1.  For  statutes  of  the  various  states  Mississippi. — Anno.  Code  (1892),  §§ 

relating  to  partition  fences  see  as  fol-  3126-3137. 

.lows,  to  wit:  Missouri.  —  Rev.  Stat.  (1899),  §  3299 

Alabama.  —  Civ.      Code      (1896),      §§  et  seq. 

2118-2123.  Montana.  —  Pol.  Code  (1895),   §3253 

California.  —  Deering's    Pen.     Code  et  seq. 

(1886),  p.  550,  g§  6-8.  Nebraska.  — <Zom^^.  Stat.  (1899),  §  358 

Colorado.  —  Mills'  Anno.  Stat.  (1891),  et  seq. 

§  4403,  subs.  30.  Nevada.  —  Comp.     Laws   (1900),    §§ 

Connecticut. — Gen.     Stat.     (1888),     §  334-338. 

2273  et  seq.  Neio  Hampshire.  —  Pub.  Stat.  (1891), 

Delaware,  —  Rev.  Stat.  (1893),  p.  481,  c.  143. 

§  4.  Neiv  Jersey.  —  Gen.    Stat.  (1895),    p. 

Idaho.  —  Rex.    Stat.    (1887),    §    1302  787,  §  1537;  p.  1461,  §  i  ^^  j-^^. 

et  seq.  New  York,  —  Birds.  Rev.  Stat.  (1896), 

Illinois. — Starr    &    C.    Anno.    Stat.  p.  3221,  §  100  ^/ j^^. 

(1896),  c.  24,  par.  63,  cl.  60.  North  Carolina.  —  Code  (1883),  §  2800 

Indiana.  —  Horner's   Stat.   (1896),  §§  et  seq. 

4848-4858.  North  Dakota.  —  Rev.  Codes  (1895),  § 

Iowa.  — Code  (1897),  §  2355  et  seq.     _  3379 


Kansas.  —  Gen.  Stat.  (1897),  c.  153,  § 
9  et  seq. 

Kentucky. — Stat.  (1894),  §  1782  et 
seq. 

Maine.  —  Rev.  Stat.  (1883),  c.  22,  §§ 
1-14. 

Massachusetts. — Pub.  Stat.  (1882),  c. 
36. 

Michigan.  — Comp.  Laws  (1897),  § 
2415  et  seq. 

Minnesota.  —  Stat.  (1894),  §§  2056  et 
^eq.,  2076  et  seq. 


Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
4239  et  seq. 

Oklahoma.  —  Stat.  (1893),  §§  190  et 
seq.,  3752. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  3462  et  seq. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  904,  ^  I  et  seq. 

Rhode  Island.  — Gen.  Laws  (1896),  c. 
126. 

Tennessee.  —  Code  (1896J,  §  2998  et 
seq. 
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1.  Application  to  Have  Cost  of  Fence  Apportioned. 

Form  No.  1 4  9  7  7  .* 

The  State  of  Alabama,  \ 
Jefferson  County.  j 

To  Abraham  Kent,  a  justice  of  the  peace  in  and  for  said  Jefferson: 
county,  precinct  number  two: 

John  Doe  respectfully  represents  that  on  or  about  the  first  day  of 
May,  i899,  he  erected  a  partition  fence  in  said  county  and  precinct, 
along  a  portion  of  the  south  boundary  of  his  plantation  between  the 
improved  lands  of  Richard  Roe  and  his  own,  and  that  said  Richard 
Roe  and  said  John  Doe  cannot  agree  upon  the  amount  to  be  paid  tO' 
the  undersigned  by  said  Richard  Roe. 

Wherefore  the  %a.\d  John  Doe  makes  application  to  have  three  dis- 
interested freeholders  of  said  precinct  ordered  to  examine  said  fence 
and  to  ascertain  the  amount  to  be  paid  to  the  undersigned. 

Dated  dit  Birmingham,  Alabama,  this  first  day  oi  September,  i899. 

John  Doe. 

2.  Order  to  Fence  Viewers. 

Form  No.  14978." 

The  State  of  Alabama,  )  Abraham  Kent,  Justice  of  the  Peace  of  said 
Jefferson  County.  )  County,  Precinct  No.  2. 

To  any  constable  of  said  county,  greeting: 

Whereas,  John  Doe,  of  said  Jeffersoti  county,  has  this  day  filed  his 
written  application  in  my  office  praying  for  an  order  to  three  disin- 
terested freeholders  to  examine  the  partition  fence  alleged  in  his  said 
application  to  have  been  erected  by  said  John  Doe  between  his  land 
and  land  oi  Richard  Roe,  of  which  said  application  a  copy  is  hereunto 
annexed. 

You  are  hereby  required  to  summon  three  disinterested  freeholders 
of  precinct  number  two  of  said  Jefferson  county,  not  related  to  either  of 
said  parties,  to  examine  such  fence  and  to  ascertain  the  amount  to 
be  paid  to  the  owner  erecting  the  same,  and  said  freeholders  must 
examine  such  fence  on  a  day  to  be  designated  by  them,  of  which  said 
day  both  parties  must  have  notice,  and  must  report  to  me  the  pro- 
portionate amount  to  be  paid  to  the  person  erecting  said  fence. 

Herein  fail  not,  and  make  due  return  of  this  writ. 

Given  under  my  hand  \k>\%  first  day  of  September,  i899. 

Abraham  Kent, 
Justice  of  the  Peace,  Precinct  Number  two. 

i///iA.  —  Rev.  Stat.  (1898),  §  73.  \,  Alabatna.  —  Q'w .    Code    (1896),     § 

Vermont.  — Stat.  (1894).  ^  3567  et  seq.  21 19. 

Virginia.  —  Code  (1887),  ^  2053  et  seq.  See,    generally,    the    statutes     cited 

Washington.  —  Ballinger's     Anno,  supra,  note  I,  p.  680. 

Codes  &  Stat.  (1897),  §  3524  ^/jfjr.  2.  Alabama.  —  Civ.    Code   (1896),    § 

West  Virginia. — Code  (1899),  c.  60,  21 19. 

§  4  ^/  seq.  See,    generally,     the    statutes    cited 

Wisconsin.  — Stat.  (1898),  §  1391  etseq.  supra,  note  I,  p.  680. 

681  Volume  13. 


14979.  PARTY  WALLS  AND  14980. 

3.  Notice  of  Meeting*  of  Fence  Viewers.^ 

Form  No.  14979.' 
To  Richard  Roe: 

You  will  please  take  notice  that  the  undersigned,  who  have  been 
appointed  by  Abrahatn  Kent,  a  justice  of  the  peace  of  said  county, 
upon  the  application  oi  John  Doe,  to  view  a  partition  fence  which 
divides  your  land  from  land  of  the  said  John  Doe  for  the  purpose  of 
ascertaining  the  amount  due  by  you  as  your  share  for  erecting  the 
same,  will  assemble  on  the  premises  to  make  such  view  on  Tuesday, 
the  eighteenth  day  of  September  next,  when  you  can  be  present  and  be 
heard  with  your  witnesses  if  you  see  proper. 

Dated  at  Sunflmver  County,  Mississippi,  this  twelfth  day  of  Septem- 
ber, iS99. 

Francis  Fine. 
Franklin  Fiske. 
Ferdinafid  Fiirse. 

4.  Assignment  of  Partition  Fence.^ 

Form  No.  14980. 

(Precedent  in  Abbott  v.  Wood,  22  Me.  541.)* 

Whereas  a  dispute  has  arisen  between  John  Manson  and  Stephen 
Abbott  of  Rumford  and  Phineas  Wood  of  said  Rmnford,  about  their 
respective  rights  in  and  obligation  to  maintain  a  partition  fence  in 
the  line  between  their  several  lands  at  Rumford,  and  whereas  we  the 
subscribers,  fence  viewers  of  the  town  of  Rumford,  upon  application 
to  us  by  said  Manson  and  Abbott,  gave  due  notice  to  each  of  said 
parties  to  attend,  if  they  saw  cause,  at  the  time  and  place  when  and 
where  assignment  should  be  made;  therefore  by  virtue  of  the  statute 
in  such  cases  provided,  and  after  having  viewed  the  premises  and 
duly  considered  the  matter  in  dispute,  we  have  assigned  and  do 
hereby  assign  to  each  of  said  parties  his  share  of  said  fence  as  fol- 
lows, to  wit:  the  %z\^  Phineas  Wood  shall  build  and  keep  in  repair  a 
legal  and  sufficient  fence,  from  the  northeast  corner  of  a  lot  of  land 
owned  by  said  Manson  and  Abbott,  No.  i^;  thence  southwardly  sixty- 
three  rods  and  eleven  links  to  the  southeast  corner  of  said  lot,  thence 
in  the  northerly  line  of  said  lot  seven  rods  to  a  stake  and  stones;  and 
the  said  Manson  and  Abbott  build  and  keep  in  good  repair  a  like 
fence  on  the  other  part  of  said  line,  to  wit,  from  the  aforesaid  stake 
and  stones  on  said  southwardly  line  eighty-one  rods  and  eight  links  to 

1.  Oral  Notice   Sufficient.  —  Notice   of  complied    with.     Talbot  v.   Blacklege, 

the  meeting  of  fence  viewers  to  assign  22  Iowa  572. 

to   each    of    the    adjacent   owners    his         2.  Mississippi.  —  Anno.    Code  (1892), 

share  of  a  particular  fence  to  be  built  §  3128. 

need    not    be    in     writing.     Gantz    v.         See,    generally,    the    statutes    cited 

Clark,    31    Iowa    254.     And     where    it  supra,  note  i,  p.  6S0. 
appears    that    the    party    was    in    fact         3.  Precedent.  —  For   another   form   of 

notified,    though    verbally  and    by  the  assignment  of  partition  fence  see  Sears 

opposite  party,  and  was  present  at  the  v.  Charlemont,  6  Allen  (Mass.)  437. 
meeting  of  the  fence  viewers  and  made         4.  This  form  is  sufficient  under  Me. 

no  objection,  the  statute  is  sufficiently  Rev.   Stat.   (1883),   c.   22,   ^  4.     In   this 
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the  corner  of  a  lot  of  land  owned  by  David  Abbott.,  2d\  and  the  space 
of  thirty  days  is  hereby  assigned  to  each  party  for  the  erection  of 
their  several  parts  of  said  fence. 

Given  under  our  hands  at  Rumford  this  eighth  day  of  April,  i839. 

Co/man  Godwin  \  Fence  Viewers 


Henry  Martin    \    of  Rumford. 

5.  Notice  of  Assigfnment. 

Form  No.  1 4  9  8  i . 

(Precedent  in  Lookhart  v.  Wessels,  46  Iowa  83.)' 

Y^o  John  Lookhart.  J^ 

Sir:  You  are  hereby  notified  that  you  have  to  build  and  put  up 
your  share  of  a  partition  fence  on  the  south  line  of  the  north-east  1-4 
of  section  21.,  township  89,  range  18,  in  twenty  days  from  this  date. 
[Dated  ^kixs  first  day  of  May,  i877. 

John  Hickman. 
John  Doe.^ 

6.  Report  of  Fence  Viewers.^ 

Form  No.  14982. 
(Precedent  in  Lamb  v.  Hicks,  11  Met.  (Mass.)  497.)* 

The  undersigned,  tuw  of  the  fence  viewers  of  the  town  of  Charlton, 
duly  chosen  and  sworn,  having  heretofore  surveyed  a  certain  fence 
between  the  enclosure  of  Dan  Lamb  and  Horace  R.  Hicks  in  said 
Charlton,  and  after  having  adjudged  the  same  to  be  insufficient  and 
illegal,  did  order  and  direct  that  the  said  Horace  P.  Hicks  should 
rebuild  the  same  within  seven  days  from  the  date  of  our  order;  and 
the  said  Horace  P.  Hicks  not  having  complied  with  said  order,  the 
said  Dan  Lamb,  at  his  own  proper  cost  and  charge,  has  rebuilt 
the  same.  And  we  notified  the  said  Horace  P.  Hicks  and  Dan  Lamb 
to  appear  at  the  time  and  place  appointed  by  us  to  review  the  said 
fence,  and  after  having  examined  said  fence,  we  find  it  to  be  built 
according  to  law.  And  we  now  appraise  the  said  fence  at  the  sum 
of  twenty  dollars  and  sixty-seven  cents,  and  we  certify  that  our 
fees  for  attending  that  service  are  as  follows:  {Here  the  fees  were 
■enumerated'). 

Charlton,  December  the  12th,  18^^. 
Levi  Hammond, 
Jacob  Ward, 


'  V  Fence  viewers  of  Charlton. 


case,  however,  it  was  held  that  it  was  and,  generally,  the  statutes  cited  supra, 

not  properly  introduced    in    evidence,  note  i,  p.  680. 

as  no  previous  notice  to  produce  the  2.  The   matter  enclosed   by   [  ]  will 

same  had  been  given  to  the  opposite  not  be  found  in  the  reported  case, 

party.  3.  Precedent.  —  For  another  form  of 

See,    generally,    the    statutes    cited  report    of    appraisers     see     Sears     v. 

supra,  note  i,  p.  680.  Charlemont,  6  Allen  (Mass.)  437. 

1.  No   objection    was   made    to   this  4.  This  form  is  sufficient  under  Mass. 

notice.     See  Iowa  Code  (1897),  §  2356;  Pub.  Stat.  (1882),  c.  36,  §  4.     The  fees 
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7.  Certificate  of  Cost  of  Building  Partition  Fence. 

Form  No.  14983. 
(Precedent  in  Franklin  v.  Wells,  6  R.  I.  422.)' 

East  Greenwich,  Oct.  17,  i857. 
The  undersigned,  one  of  the  fence-viewers  in  and  for  the  town  of 
East  Greemvich,  hereby  certifies:  that  upon  the  appHcation  oi  Joseph 
P.  Eranklin  and  wife,  and  Alinira  Vaughn  of  East  Greenwich,  to  view 
and  divide  the  partition  fence  between  the  lands  of  the  appHcants 
and  John  Wells,  lying  in  ^^xA  East  Greenwich,  I  did,  after  due  notice 
to  each  party,  on  the  21st  day  oi  August,  i8tJ7,  view  the  same,  and 
assign  to  each  party  the  half  part  thereof  which  they  should  build, 
and  did  in  writing  require  said  Franklin  and  Almira  Vaughn  and  John 
Wells  to  build  their  portion  of  said  fence  so  assigned  to  them,  within 
fifteen  days  thereafter;  and  such  order  having  been  complied  with 
by  said  Franklin  and  Vaughn,  and  not  complied  with  by  said  Wells,  I 
did  order  said  Franklin  and  Vaughn  to  build  the  half  part  of  said  par- 
tition fence  belonging  to  said  Wells  to  build;  and  sdad  Fratiklin  and 
wife  a.nd  Almira  Vaughn  having  completed  said  last  mentioned  half 
part  of  said  partition  fence  to  my  satisfaction,  I  have  ascertained  the 
cost  thereof  to  be  as  follows: 

One  hundred  and  sixty-five  rails $P  90 

One  hundred  and  six  stakes 2  12 

Carting  same 2  50 

Building  said  fence,  two  and  a  half  days 2  50 

My  fees 1  50 

Paid  for  recording 20 

Time  and  expense  to  village 80 

Certificate  to  Franklin 25 


%19  77 


Double ^9  51 

Caleb  W.  Gorton,  Fence- Viewer. 

8.  Civil  Action. 

a.  To  Set  Aside  Award  of  Fence  Viewers  for  Fraud. 

Form  No.  14984. 

(Precedent  in  Robertson  v.  Bell,  36  Kan.  748.)* 

[(  Title  of  court  and  cause  as  in  Form  No.  5917.')^ 
The  plaintiffs,  complaining  of  the  defendant,  allege  that  they  are 
and  for  the  \a.st  five  years  and  more  have  been  husband  and  wife;  that 

are   omitted,    however,    as    they    were  See,    generally,    the    statutes    cited 

abandoned  by  the  plaintiff.  supra,  note  i,  p.  680. 

See,    generally,     the    statutes     cited  2.  It  was  held  that  this  petition  stated 

supra,  note  i,  p.  680.  a  good  cause  of  action. 

1.  Rhode  Island.  — Gen.  Laws  (1S96),  3.  The  matter  to  be  supplied  within 

c.  1 26,  §  6.  [  ]  will  not  be  found  in  the  reported  case. 
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^oxxtfive  years  ago  the  plaintiff,  John  H.  Robertson,  became  the  owner 
of  the  west  half  of  the  southeast  quarter  of  section  5,  town  4,  range 
n,  in  Brown  county,  Kansas,  and  has  ever  since  been  such  owner, 
except  that  on  or  about  the  22d  da.y  oi December,  iS82,  he  deeded  to 
his  wife,  Mrs.  A.  M.  Robertson,  the  other  plaintiff  in  this  action,  the 
north  half  of  the  west  half  of  said  southeast  quarter,  ht\^%  forty 
acres,  and  that  the  plaintiff  has  been  in  possession  and  had  control 
of  all  of  the  described  land  from  the  time  he  became  owner  thereof 
until  the  present  time,  and  is  now  in  such  possession  and  has  such 
control;  that  about  six  years  ago,  and  during  the  years  i87^,  1 877 and 
i87^,  and  other  years,  oney^.  F.  English  was  in  possession  of  said 
land,  and  held  a  bond  for  a  deed  of  the  same  from  the  Central  Branch 
Union  Pacific  Railroad  Company,  which  was  a  corporation  organized 
under  the  laws  of  the  territory  and  state  oi  Kansas,  and  was  the 
owner  of  said  land;  that  for  the  last  te7i  years  and  more,  the  defend- 
ant J.  M.  Bell,  has  been  the  owner  of  the  southwest  quarter  of  section 
-8,  town  If.,  range  11,  in  Brown  county;  that  about  the  year  i87^  said 
J.  M.  Bell  set  out  hedge  plants  on  the  south  half  of  the  line  between 
the  west  half  of  the  southeast  quarter  and  the  southwest  quarter  of 
said  section  8,  for  the  purpose  of  growing  the  same  into  a  hedge  to 
make  a  partition  fence  between  said  two  tracts  of  land;  that  after  he 
had  done  so,  and  in  the  same  year,  he  called  on  said  J.  F.  English  and 
stated  to  him  that  he  had  set  out  hedge  on  the  south  half  of  said  line, 
and  requested  him,  the  ssixd.  English,  to  set  out  hedge  on  the  north 
half  of  said  line  between  said  two  tracts  of  land;  that  in  compliance 
with  such  request  he  (^EnglisJi)  did  immediately  set  out  hedge  on  and 
along  the  north  half  of  said  line  the  whole  distance  thereof;  that 
from  that  time  on  the  said -5^// cultivated  and  had  the  entire  manage- 
ment of  the  hedge  that  he  had  set  out  as  aforesaid,  except  as  herein- 
after stated,  and  from  that  time  on  the  said  English  and  the  grantees 
of  the  Central  Branch  Union  Pacific  Railroad  Company  and  these 
plaintiffs  have  had  the  management,  cultivation  and  control  of  all 
that  hedge  set  out  by  English,  being  the  hedge  on  the  north  half  of 
said  line  between  said  tracts;  that  the  said  Bell  had  never  cultivated 
the  hedge  set  out  by  English  on  the  north  end  of  said  line,  or  any  part 
thereof,  or  built  or  repaired  any  fence  thereon,  nor  has  he  cultivated 
any  hedge  on  the  north  half  of  said  line  whatever;  that  in  about  the 
year  i2>79  the  west  half  of  said  southeast  quarter  was  forfeited  to  the 
Central  Branch  Union  Pacific  Railroad  Company,  and  that  in  about 
October  of  the  year  i2>79,  the  said  John  H.  Robertson  became  the  owner 
thereof  as  hereinbefore  set  forth;  that  he  went  into  possession 
thereof  on  or  about  the  10th  day  oi  March,  \Z80;  that  in  the  month 
oi  March  or  April,  iS80,  after  the  ^dixA  JohnH.  Robertsoti  had  been  in 
possession  of  the  west  half  of  the  said  southeast  quarter  about  one 
mouth,  the  defendant  came  to  said  last-mentioned  land  and  told  him 
(^JohnH.  Robertson)  that  he  {Bell)  had  made  a  contract  with  English 
while  English  was  in  possession  of  said  land  under  his  bond  for  a  deed 
that  he  {Bell)  should  furnish  the  hedge  plants  to  set  out  between 
said  two  tracts  of  land  for  the  purpose  of  making  a  partition  fence 
between  said  two  tracts,  and  that  English  had  agreed  to  set  out  and 
work  and  cultivate  the  same,  and  then  that  each  should  own  one-half 
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of  said  fence,  and  stated  that  it  had  been  some  neglected  the  year 
before,  but  that  he  wanted  him,  the  said  JohnH.  Robertson,  to  go  on 
and  replant  said  hedge  where  plants  were  missing  and  cultivate  it 
that  year,  and  that  would  complete  said  contract  on  the  part  of 
English,  and  that  they  would  divide  the  line  of  fence  equally  between 
them;  that  this  plaintiff,  relying  on  the  representations  oi  Bell,  and 
believing  them  to  be  true,  agreed  so  to  do,  and  under  such  agreement 
did  replant  such  hedge  where  plants  were  missing  along  the  whole 
line  thereof  between  said  tracts  of  land,  and  did  cultivate  the  hedge 
fence  along  the  whole  line  thereof,  and  did  comply  with  said  agree- 
ment on  his  part  in  all  things;  that  thereupon,  on  the  next  day  after 
Bell  made  said  statement,  being  about  April  10,  i8S0,  the  defendant 
and  y oh n  If .  Robertson,  plaintiff  herein,  met  on  the  line  of  said  hedge, 
and  divided  the  same  by  mutual  agreement,  and  it  was  then  and 
there  agreed  that  the  south  half  of  said  fence,  80  rods,  should  be  the 
fence  of  Bell,  and  the  north  half,  80  rods,  should  be  the  fence  of 
yo/in  H.  Robertson,  plaintiff  herein,  being  the  same  division  that  had 
been  made  before  between  Bell  and  English,  and  evidenced  by  a  stake 
and  stone  midway  north  and  south  on  said  line. 

And  further,  these  plaintiffs  allege  that  on  or  about  the  3d  da.y  of 
June,  i8<?^  the  said  j.M.  Bell,  notwithstanding  the  facts  above  set 
forth,  procured  an  award  of  the  fence  viewers  of  Mission  township, 
Brown  county,  Kansas,  being  the  same  township  in  which  all  of 
said  land  lies,  assigning  and  awarding  to  him,  J.  M.  Bell,  forty 
rods  of  the  hedge  partition  fence  between  the  southeast  one- 
fourth  of  the  southwest  one-fourth  of  section  8,  town  ^  range 
n,  and  the  southwest  one-fourth  of  the  southeast  one-fourth  of 
section  8  aforesaid;  and  to  y^  H.  Robertson  the  south  Jfi  rods  of 
said  partition  fence,  namely,  so  much  of  said  Jfi  rods  as  is  com- 
posed of  hedge,  and  the  remainder  of  the  said  Jfi  rods  said  John  H. 
Robertson  is  to  erect  and  maintain  a  lawful  fence  composed  of  such 
material  as  he  may  elect,  the  same  to  be  kept  up  and  maintained  in 
good  repair  by  the  respective  owners;  also  an  award  that  John  H. 
Robertson  is  to  pay  to  J.  M.  Bell  the  sum  of  sixty  cents  per  rod  for  the 
hedge  fence  comprised  in  the  above-described  south  Jfi  rods  of  said 
partition  fence,  to  be  paid  within  thirty  days  from  the  Sd day  of  June, 
x%8Jlf,  a  copy  of  which  award  is  hereto  attached,  marked  "^"  and 
made  a  part  of  this  petition;  which  award  was  certified,  signed  and 
executed  by  P.  R.  Harmon,  M.  G.  Ham,  and  Amos  P.  Carl,  who  were 
then  the  fence  viewers  of  said  J/m?V«  township;  that^said  assign- 
ment and  award  was  delivered  to  Bell  hy  the  fence  viewers,  and  a 
duplicate  thereof  delivered  to  the  plaintiff,  John  H.  Robertson,  on  or 
about  the  6th  day  oi  Jufie,  iSS^-,  as  their  assignment  to  said  Bell  and 
the  plaintiff  in  writing  of  their  equal  shares  or  parts  of  the  partition 
fence  to  be  by  them  kept  up  and  maintained  in  good  repair,  and  as 
their  award  of  the  amount  that  this  plaintifi,  John  H  Robertson,  should 
pay  to  J.  M.  Bell  for  having  erected  more  than  his  share  of  said 
fence. 

And  further,  these  plaintiffs  allege  that  on  the  IJfih  day  of  July, 
i8<?4,  the  said  fence  viewers  met  again  on  the  line  of  said  fence,  and 
proceeded  to  further  consider  said  matter  without  having  given  any 
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notice  to  either  of  these  plaintiffs;  and  that  neither  of  them  knew  of 
said  last-named  meeting  until  it  was  over;  and  that  at  said  last- 
named  meeting  the  fence  viewers,  without  any  notice  to  either  of 
these  plaintiffs,  and  without  any  knowledge  on  the  part  of  these 
plaintiffs,  or  either  of  them,  proceeded  to  make  an  award,  assignment, 
declaration  or  statement,  and  signed  and  certified  the  same  as  an 
amendment  to  or  a  part  of  their  first  award  or  assignment,  and 
attached  the  same  to  their  first  award  or  assignment  then  in  the 
hands  of  defendant,  and  delivered  the  same  to  the  defendant, 
J.  M.  Bell,  as  an  assignment  and  award,  a  copy  of  which  is  hereto 
attached,  marked  "^"  and  made  a  part  of  this  petition;  and  that  on 
the  18th  day  oi  July,  i85^  the  defendant,  J.  M.  Bell,  caused  the  same 
to  be  and  the  same  was  recorded  in  the  office  of  the  register  of  deeds 
of  Brown  county,  Kansas,  in  the  "fence  record,"  on  pages  20  and 
21,  and  the  same  does  constitute  an  illegal  incumbrance  and  cloud 
on  the  title  of  the  said  land  of  him,  the  said  JohnH.  Robertson. 

And  further,  these  plaintiffs  allege  that  at  the  first  meeting  of  the 
fence  v'xevfQvs  John  II.  Robertson  appeared  and  claimed  the  matters 
and  things  hereinbefore  set  out,  and  offered  evidence  of  a  division  of 
said  fence  as  above  set  forth,  and  evidence  of  the  agreement  between 
himself  and  said  Bell,  and  of  all  the  matters  and  things  hereinbefore 
set  forth;  and  that  the  fence  viewers  refused  to  receive  said  evi- 
dence, or  any  evidence  on  any  cf  the  matters  set  up  in  this  petition, 
or  to  make  any  finding  thereon. 

Wherefore,  plaintiffs  pray  that  the  two  awards  may  be  set  aside  and 
held  for  naught,  and  may  be  declared  illegal  and  void;  that  the 
record  thereof  may  be  canceled  and  vacated;  that  the  plaintiffs  have 
a  judgment  decreeing  and  declaring  that  the  defendant  shall  have 
and  maintain  the  south  half  of  said  fence  and  that  the  plaintiffs  shall 
have  and  maintain  the  north  half  of  said  fence  between  the  west  half 
of  the  southeast  quarter  of  section  8  and  the  southwest  quarter  of 
section  8;  and  that  the  plaintiffs  recover  their  costs  in  this  action,  and 
,such  other,  further  and  different  relief  as  to  the  court  may  seem  just. 

[(^Signature  and  verification  as  in  Form  No.  5917.y\^ 

b.  Fop  Repairs  of  Partition  Fence.* 

Form  No.  14985. 

(Conn.  Prac.  Act,  p.  80,  No.  121.)' 
{Commencing  as  in  Form  No.  5912. ) 

1.  The  matter  to  be  supplied  within  No  objection  was  made  to  this  form 
[  ]  will  not  be  found  in  the  reported  before  the  justice,  but  in  the  supreme 
case.  court  objection  was  made.     The  court 

2.  Precedent.  —  In  Rhodes  v.  Mum-  said:  "Conceding  that  the  objection 
mery,  48  Ind.  216,  the  action  was  com-  was  not  made  too  late,  and  that  the 
menced  before  a  justice  of  the  peace  question  is  properly  presented  without 
on  the  following  cause  of  action,  to  any  bill  of  exceptions,  we  think  it  was 
wit:     ''  Robert  Mummery  complains  of  properly  overruled." 

James  Rhodes,  and  says  that  he  is  justly  3.  Connecticut.  —  Gen.  Stat.  (1888),  § 
indebted  to  him  in  the  sum  oi  forty  dol-     2277. 

lars  for  building  and  repairing  forty  See,  generally,  the  statutes  cited; 
rods  of  fence."  supra,  note  r,  p.  680. 
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1.  On  May  1st,  iS79,  the  plaintiff  and  defendant,  respectively 
owned  lots  adjoining  each  other,  on  Main  street  in  Putnam,  between 
which  was  a  certain  divisional  fence,  which  the  defendant  was  bound 
to  keep  in  repair. 

2.  On  said  day,  said  fence  was,  and  had  long  been,  out  of  repair, 
through  the  neglect  of  the  defendant. 

3.  On  said  day,  the  plaintiff  called  on  the  selectmen  of  Putnam  to 
view  said  fence,  who  thereupon  viewed  it,  and  found  it  to  be  insuffi- 
cient, and  immediately  thereafter  gave  written  notice  thereof  to  the 
defendant. 

4.  The  defendant  neglected  to  repair  said  fence  within  fifteen  days 
next  thereafter. 

5.  On  May  nth,  jS79,  the  plaintiff  repaired  said  fence  at  his  own 
expense. 

6.  On  said  day,  the  selectmen  of  Putnam  made  and  signed  a  writ- 
ten estimate  of  the  value  of  said  repairs,  which  they  therein  estimated 
at  %15. 

7.  The  lawful  fees  of  said  selectmen  for  making  such  estimate 
were  %6,  and  the  plaintiff  has  paid  the  same  to  them. 

The  plaintiff  claims  $^  damages  as  by  statute  provided. 
{Concluding  as  in  Form  No.  6918.') 


PASSENGERS. 

^e  the  titles  CARRIERS,  vol.  4,  P-  192;  NEGLIGENCE,  ante,  p.  i. 
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PATENTS. 
I.  Civil  action,  689. 

1.  For  Infringement,  689. 

a.  At  Law,  689. 

(i)  Declaration,  689. 

(2)  Plea,  693. 

{a)  General  Issue,  693,  "^ 

lb)  Notice  of  Special  Matter,  694, 

b.  In  Equity,  697. 

(i)  Bill,  697. 

{a)  In  General,  698. 
(^)  By  Assignee,  702. 
(r)  On  Reissued  Letters,  702. 

(2)  Answer,  703. 

(3)  Decree,  705. 

».   7'(?  Cancel  Interfering  Patent,  707. 
a.   i?/7/,  707. 
^.  Decree,  709. 

11.  Criminal  prosecution,  709. 

1.  Selling  Patent-right  Without  Recording  Copy  of  Letters,  709. 

2.  Taking  Note  Without  Expressing  Consideration,  710. 

CROSS-REFERENCES. 

-^<!;r  another  Form  of  Bill  in  Equity  to  Restrain  Infringement  of  a 
Patent,  see  the  title  INJUNCTIONS,  vol.  9,  Form  No.  iogo6. 
•See  also  the  GENERAL  INDEX  to  this  work. 

I.  Civil  ACTION. 

1.  For  Infringement. 

a.  At  Law. 

(1)  Declaration.  1 

1.  Beqnisites  of  Declaration —  In  Gen-  Action  on  the  case  is  the  proper  form 

eral.  —  If  the  declaration  embodies  all  of  action.     U.  S.  Rev.    Stat.  (1878),    § 

that  is  essential  to  enable  plaintiff   to  4919      But   a  declaration  for  infringe- 

give  evidence  of  his  right   and  of   its  ment  commencing  in  case  and  conclud- 

violation  and  affords  defendant  every  ing  by  demanding  actual  damages  in 

opportunity   to   interpose  defenses   al-  gross  in  compensation  of  the  wrong  is 

lowed  him  by  law,  the  court  will  not  good.     Wilder  z/.  McCormick,  2  Blatchf. 

encourage  mere  critical  objections,  and  (U.  S.)  31,  Fish.  Pat.  Rep.  128,  29  Fed. 

even  on  demurrer  will  endeavor  to  sus-  Cas.  No.  17,650. 

tain   the   declaration.     Wilder   v.    Mc-  Plaintiff s    Title.  —  The   declaration 

Cormick,  2    Blatchf.  (U.  S.)   31,  Fish,  must   show  title  of  plaintiff.     Gray  v. 

Pat.  Rep.  12S,  29  Fed.  Cas.  No.  17,650.  James,  Pet.  (C.  C.)  476,  i    Robb  Pat. 
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Cas.  14.0,  10  Fed.  Cas.  No.  5,719.  And 
where  the  plaintiff's  title  depends  upon 
the  performance  of  certain  acts,  he 
must  allege  the  performance  of  such 
acts.  Gray  v.  James,  Pet.  (C.  C.)  476, 
I  Robb  Pat.  Cas.  140,  10  Fed.  Cas.  No. 

5,719- 

Where  plaintiff  claims  as  assignee,  he 
need  not  set  forth  a  perfect  instrument 
of  assignment  in  his  declaration  in  order 
to  maintain  his  action.  Van  Hook  v. 
Wood,  28  Fed.  Cas.  No.  16,854.  And  if 
the  declaration  fails  to  state  that  the 
assignment  has  been  recorded  in  the 
state  department,  the  defect  is  cured  by 
verdict.  Dobson  v.  Campbell,  i  Sumn. 
(U.  S.)  319,  I  Robb  Pat.  Cas.  681,  7  Fed. 
Cas.  No.  3,945- 

Where  a  declaration  avers  that  a 
patent  was  renewed  on  the  applica- 
tion of  the  patentee's  administrator, 
that  he  assigned  his  right  to  plaintiff, 
and  that  the  assignment  is  duly  re- 
corded, it  cannot  be  attacked  by  general 
demurrer  as  not  stating  a  sufficient  title 
in  plaintiff.  Van  Hook  v.  Wood,  28 
Fed.  Cas.  No.  16,854. 

Regularity  of  Proceedings  in  Patent- 
office. —  Although  the  declaration  must 
contain  allegations  from  which  the  ful- 
filment of  the  prerequisites  to  the  issue 
of  the  patent  is  naturally  implied,  yet 
the  fulfilment  of  such  prerequisites  need 
not  be  specifically  averred.  Van  Hook  v. 
Wood,  28  Fed.  Cas.  No.  16,854;  Cutting 
V.  Myers,  4  Wash.  (U.  S.)220,  i.  Robb 
Pat.  Cas.  159,  6  Fed.  Cas.  No.  3,520; 
Wilder  v.  McCormick,  2  Blatchf.  (U. 
S.)3i,  Fish.  Pat.  Rep.  128,  29  Fed,  Cas. 
No.  17,650. 

Where  the  declaration  alleges  that 
the  patent  was  issued  under  the  seal  of 
the  United  States  in  due  form  of  law, 
it  imports  that  it  possessed  all  the  con- 
stituents to  its  validity  required  by  the 
statute.  Van  Hook  v.  Wood,  28  Fed. 
Cas.  No.  16,854. 

Description  of  Letters. —  The  declara- 
tion must  set  forth  the  attestation  of 
the  president  of  the  United  States,  and 
that  the  patent  was  delivered.  Cutting 
V.  Myers,  4  Wash.  (U.  S.)  220,  i  Robb 
Pat.  Cas.  159,  6  Fed.  Cas.  No.  3,520.  It 
has,  however,  been  held  that  an  aver- 
ment in  a  declaration  that  letters  patent 
were  issued  to  the  patentee  under  the 
seal  of  the  patent-office  of  the  United 
States,  and  signed  by  the  secretary  of 
state  and  countersigned  by  the  com- 
missioner of  patents,  is  sufl^icient  with- 
out averring  that  such  letters  were 
issued  in  the  name  of  the  United  States 


or   that   they    were  recorded.     Noe  v.. 
Prentice,  18  Fed.  Cas.  No.  10,284a. 

Description  of  Improvement. —  In  a 
declaration,  the  improvement  must  be 
slated  as  an  essential  part  of  plaintiff's, 
right,  and  if  this  be  not  done,  the  dec- 
laration is  demurrable.  Peterson  v. 
Wooden,  3  McLean  (U.  S.)  248,  2  Robb 
Pat.  Cas.  116,  19  Fed.  Cas.  No.  11,038. 
See,  however, Cutting  z/.  Myers,  4  Wash. 
(U.  S.)  220.  I  Robb  Pat.  Cas.  159,6  Fed. 
Cas.   No.  3,520. 

If  the  declaration  describes  the  plain- 
tiff's improvement  in  the  words  of  the 
patent,  it  is  not  necessary  to  set  forth  a 
description  of  the  machine  as  stated  in 
the  specification.  Gray  v.  James,  Pet. 
(C.  C.)  476,  I  Robb  Pat.  Cas.  140,  10 
Fed.  Cas.  No.  5,719.  But  if  the  decla- 
ration professes  to  set  forth  the  specifi- 
cation in  the  patent  as  part  of  the  grant, 
the  slightest  variance  is  fatal.  In  gen- 
eral, it  is  sufficient  to  state  the  grant 
in  substance.  Tryon  v.  White,  Pet.  (C. 
C.)  96,  I  Robb  Pat.  Cas.  64,  24  Fed. 
Cas.  No.  14,208. 

Where  the  declaration  avers  the 
patent  and  specification  to  be  "  in  lan- 
guage of  the  import  and  to  the  effect 
following"  and  then  sets  them  out  in 
hcBc  verba,  it  is  sufficient,  and  is  not  bad 
for  not  setting  forth  the  patent  accord- 
ing to  its  legal  tenor  and  effect.  Wil- 
der V.  McCormick,  2  Blatchf.  (U.  S.). 
31,  Fish.  Pat.  Rep.  128,  29  Fed.  Cas. 
No.  17,650. 

A  declaration  is  not  demurrable  be- 
cause it  sets  out  a  claim  which  may  be 
construed  to  include  one  or  both  of  two 
inventions,  provided  the  pleadings  do 
not  show  that  the  patentee  is  not  enti- 
tled to  claim  both.  Noe  v.  Prentice,  18 
Fed.  Cas.  No.  10,284(7. 

When  Invention  Made.  —  It  is  not 
necessary  to  aver  in  the  declaration  at 
what  specific  time  the  invention  pat- 
ented was  made.  It  need  only  be 
before  the  application  for  the  patent. 
Wilder  z/.  McCormick,  2  Blatchf.  (U.  S.) 
31,  Fish.  Pat.  Rep.  128,  29  Fed.  Cas. 
No.  17,650. 

Alleging  Infringement.  —  The  declara- 
tion, to  show  a  violation  of  the  patent, 
need  aver  only  that  defendant  has  con- 
structed, used,  and  sold  to  others,  the 
thing  patented.  Case  v.  Redfield,  4 
McLean  (\5.  S.)  526,  2  Robb  Pat.  Cas. 
741,  5  Fed.  Cas.  No.  2,494.  And  where 
the  declaration  avers  that  defendant 
has  made  a  thing  "  in  imitation  of  the 
patent,"  it  is  sufficient  to  sustain  an  ac- 
tion.    Parker   v.    Haworth,  4  McLeaa 
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Form  No.  14986. 

(Precedent  in  Hogg  v.  Emerson,  6  How.  (U.  S.)  441.)' 

[Circuit  Court  of  the  United  States  for  the  Southern  District  of  JVeii/ 
York. 

John  B.  Emerson,  plaintiff,  1 

against  1  At  Law. 

Peter  Hogg  dind  Cornelius  Delamater,  (Trespass  on  the  Case.^]^ 
defendants.  J 

John  B.  Emerson,  a  citizen  of  the  State  of  Nejv  York,  by  Peter 
Clark,  his  attorney,  complains  of  Peter  Hogg  and  Cornelius  Delarnater, 
citizens  of  the  same  State,  defendants,  in  custody,  etc.,  of  a  plea  of 
trespass  on  the  case. 

For  that,  whereas  the  said  plaintiff  was  the  original  inventor  of  a 
certain  new  and  useful  improvement,  in  the  letters-patent  hereinafter 
mentioned  and  fully  described,  the  same  being  a  certain  improve- 
ment in  the  steam-engine,  and  in  the  mode  of  propelling  therewith 


(U.  S.)  370,  2  Robb  Pat.  Cas.  725,  18 
Fed.  Cas.  No.  10,738.  But  where  the 
declaration  avers  that  the  defendant 
"  put  on  sale  and  offered  for  sale  and 
sold  or  contracted  to  sell  "  the  thing 
patented,  it  does  not  positively  allege 
any  violation  of  the  statute,  where  the 
statute  prohibits  only  the  making,  using 
and  selling  of  such  articles.  Noe  v. 
Prentice,  18  Fed.  Cas.  No.  10,284a. 

A  reiteration  of  infringements  may  be 
sued  for  in  one  action.  Wilder  v.  Mc- 
Cormick,  2  Blatchf.  (U.  S.)  31,  Fish. 
Pat.  Rep.  128,  29  Fed.  Cas.  No. 
17-650. 

Negativing  Prior  Use  or  Sale.  — Plain- 
tiff need  not,  in  his  declaration,  negative 
the  public  use  of  his  invention  or  that 
the  article  was  on  sale  with  the  pat- 
entee's consent.  Noe  v.  Prentice,  18 
Fed.  Cas.  No.  10,284(7. 

Disclaimer.  —  Where  a  declaration 
avers  that  disclaimers  were  duly  and 
legally  executed  in  writing  and  ac- 
cepted by  the  commissioner,  it  is 
sufficient  to  enable  plaintiff  to  give  evi- 
dence of  their  execution  as  required 
by  statute.  Van  Hook  v.  Wood,  28 
Fed.  Cas.  No.  16,854. 

Renewal  Proceedinos.  —  Where  an  al- 


legation sets  forth  that  renewal  proceed-    case  was  affirmed. 


that  it  was  made  on  the  patent  as  re- 
quired by  the  statute,  it  is  sufficient  on 
general  demurrer,  when  followed  by  an 
allegation  that  by  virtue  thereof  the 
letters  patent  became  of  the  same  force 
and  effect  by  law  as  if  originally 
granted  for  twenty-one  years.  Van 
Hook  V.  Wood,  28  Fed.  Cas.  No. 
16,854. 

The  profert  of  letters  patent  makes 
them,  when  produced,  a  part  of  the 
declaration.  Pitts  v.  Whitman,  2  Story 
(U.  S.)  609,  2  Robb  Pat.  Cas.  189, 
Merw.  Pat.  Inv.  313,  19  Fed.  Cas.  No. 
11,196. 

Where  the  declaration  avers  that  the 
patent  and  specification  are  "  ready  in 
court  to  be  produced,"  this  is  equiva- 
lent to  a  profert  in  its  most  formal 
terms.  Wilder  v.  McCormick,  2 
Blatchf.  (U.  S.)  31,  Fish.  Pat.  Rep.  128. 
29  Fed.  Cas.  No.  17,650. 

Against  the  Form  of  the  Statute.  — The 
fact  that  the  declaration  does  not  allege 
that  the  act  complained  of  was  "  against 
the  form  of  the  statute"  is  a  matter  of 
form  which  is  cured  by  verdict.  Tryon 
V.  White,  Pet.  (C.  C.)  96,  i  Robb  Pat. 
Cas.  64,  24  Fed.  Cas.  No.  14,208. 

1.  A  judgment  for  the  plaintiff  in  this 


ings  were  in  conformance  to  law  and 
that  the  commissioner  did  renew  and 
extend  the  patent,  it  alleges  in  sub- 
stance a  valid  extension.  Van  Hook 
V.  Wood,  28  Fed.  Cas.  No.  16,854. 

Where  a  declaration  alleges  that  the 
commissioner  renewed  and  extended 
a  patent  by  making  a  certificate  of  said 
extension,  without  specifically  averring 


See,  generally,  si4pra,  note  i,  p.  689. 

2.  An  action  on  the  case,  in  the  name 
of  the  party  interested,  either  as  pat- 
entee, assignee  or  grantee,  is  the 
proper  form  of  action  to  recover 
damages  for  an  infringement  of  any 
patent.     U.  S.  Rev.  Stat.  (1878),  §  4919. 

8.  The  matter  enclosed  by  [  ]  will 
not  be  found  in  the  reported  case. 


691 


Volume  13. 


14986.  PATENTS.  14986. 

either  vessels  on  the  water  or  carriages  on  the  land,  which  was  not 
known  or  used  before  his  said  invention,  and  which  was  not,  at  the 
time  of  his  application  for  a  patent,  as  hereinafter  mentioned,  in 
public  use  with  his  consent  or  allowance.  And  the  said  plaintiff 
being  so  as  aforesaid  the  inventor  thereof,  and  being  also  a  citizen  of 
the  United  States,  on  the  eighth  day  of  March,  one  thousand  eight 
hundred  and  thirty-four,  upon  due  application  therefor,  did  obtain 
certain  letters-patent  therefor,  in  due  form  of  law,  under  the  seal  of 
the  United  States,  signed  hj  Andrew  Jackson,  Xh&n  President,  and 
countersigned  by  Louis  McLane,  then  Secretary  of  State,  bearing  date 
the  day  and  year  aforesaid,  whereby  there  was  secured  to  him,  the 
said  plaintiff,  his  heirs,  executors,  administrators,  or  assigns,  for  the 
term  ol  fourteen  years  from  and  after  the  date  of  the  said  patent,  the 
exclusive  right  and  liberty  of  making,  using,  and  vending  to  others 
to  be  used,  the  said  improvement,  as  by  the  said  letters-patent  in 
court  to  be  produced  will  fully  appear.  And  the  said  plaintiff  further 
says,  that  the  said  defendants,  well  knowing  the  said  several  premises, 
but  contriving,  and  wrongfully  and  injuriously  intending  to  injure  the 
plaintiff  and  deprive  him  of  the  profits,  benefits,  and  advantages 
which  he  might,  and  otherwise  would,  have  derived  and  acquired 
from  the  making,  using,  and  vending  of  the  said  invention  or  improve- 
ment, after  the  making  and  issuing  of  the  said  letters-patent,  and 
within  the  term  oi  fourteen  years  in  said  letters-patent  mentioned,  to 
wit,  O'CiXh^  first  day  oi  January,  eighteen  hundred  diSxA  forty,  and  on 
divers  other  days  and  times  between  that  time  and  the  commence- 
ment of  this  suit,  at  the  city  of  New  York,  and  within  the  southern 
district  of  New  York,  wrongfully  and  unjustly,  without  the  leave  or 
license,  and  against  the  will,  of  the  plaintiff,  made  and  sold  divers, 
to  wit,  ten  machines  for  propelling  boats,  in  imitation  of  the  said 
invention  and  improvement,  or  a  part  of  the  said  invention  or  improve- 
ment, to  the  benefit,  use,  and  enjoyment  whereof  the  said  plaintiff 
was  and  is  entitled  as  aforesaid,  in  violation  and  infringement  of  the 
said  letters-patent,  and  of  the  exclusive  right  and  privilege  to  which 
the  plaintiff  was  and  is  entitled  as  aforesaid,  and  contrary  to  the 
form  of  the  statutes  of  the  United  States  in  such  case  made  and 
provided. 

And  the  said  plaintiff  further  says,  that  the  said  defendant,  well 
knowing  the  said  several  premises,  but  further  contriving  and 
intending  as  aforesaid,  after  the  obtaining  of  the  said  letters-patent 
by  the  said  plaintiff  as  aforesaid,  and  within  the  said  term  oi  fourteen 
years,  to  wit,  on  the  said  first  day  of  January,  eighteen  hundred  and 
forty,  and  at  divers  other  times  between  that  day  and  the  commence- 
ment of  this  suit,  within  the  southern  district  of  New  York  aforesaid, 
wrongfully  and  unjustly,  without  the  leave  or  license,  and  against 
the  will  of  the  plaintiff,  did  make  and  sell  divers,  to  wit,  ten  improved 
machines  for  propelling  boats  or  vessels  upon  the  water,  constructed 
in  a  similar  form  and  acting  upon  the  same  principle  as  the  said 
machine  or  improvement,  to  the  benefit,  use,  and  enjoyment  whereof 
the  said  plaintiff  was  and  is  entitled  by  his  said  letters-patent,  as 
aforesaid,  in  violation  and  infringement  of  the  exclusive  right  so 
secured  to  the  said  plaintiff  by  the  said  letters-patent  as  aforesaid, 
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and   contrary  to  the  form  of    the   statute  in  such  case  made   and 
provided. 

And  the  said  plaintiff  further  says,  that  the  said  defendant,  well 
knowing  the  said  several  premises,  but  contriving  and  intending  as 
aforesaid,  after  the  obtaining  of  the  said  letters-patent  by  the  said 
plaintiff  as  aforesaid,  and  within  the  said  term  oi  fourteen  years,  to 
wit,  on  the  said  Jirst  day  oi  January,  eighteen  hundred  a.n6.  forty, 
and  at  divers  other  times  between  that  day  and  the  commencement 
of  this  suit,  in  the  southern  district  of  JVew  York  aforesaid,  wrongfully 
and  unjustly,  and  without  the  consent  or  allowance,  and  against  the 
will  of  the  plaintiff,  did  imitate  in  part  and  make  a  certain  addition 
to  the  said  invention  or  improvement,  to  the  benefit,  use,  and  enjoy- 
ment whereof  the  plaintiff  was  and  is  entitled  as  aforesaid,  in  breach 
of  the  said  letters-patent,  and  in  violation  and  infringement  of  the 
exclusive  right  and  privilege  so  secured  to  the  said  plaintiff  as  afore- 
said, and  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

By  means  of  the  committing  of  which  said  several  grievances  by 
the  said  defendants  as  aforesaid,  the  said  plaintiff  is  greatly  injured, 
and  has  lost  and  been  deprived  of  divers  great  gains  and  profits 
which  he  might  and  otherwise  would  have  derived  from  the  said 
invention  and  improvement  in  the  said  letters-patent  described 
and  set  forth,  and  in  respect  whereof  he  was  and  is  entitled  to 
such  privilege  as  aforesaid,  and  was  and  is  otherwise  damnified  to 
the  damage  of  the  said  plaintiff  of  ten  thousand  dollars,  and  therefore, 
[he  brings  his  suit,  etc. 

Peter  Clark,  Attorney  for  Plaintiff.  ]i 

(2)  Plea. 

(a)  General  Issue.  ^ 

1.  The  matter  enclosed  by  [  ]  will  notice  of  special  matter  and  also  in  a 
not  be  found  in  the  reported  case.  special  plea  set  up  the  same  matter  in 

2.  CFeneral  Issue. —  U.  S.  Rev.  Stat.  bar.  Read  &.  Miller,  2  Biss.  (U.  S.)  12, 
(1878),  §  4920,  provides  that  in  an  ac-  3  Fish.  Pat.  Cas.  310,  20  Fed.  Cas.  No. 
tion  for  infringement  the  defendant  11,610;  Cottier  z/.  Stimson,  18  Fed.  Rep. 
may  plead  the  general  issue,  and  hav-  689.  Other  defenses,  however,  may  be 
iug  given  notice  in  writing  to  the  plain-  pleaded  specially  either  with  or  with- 
tiff  or  his  attorney,  thirty  days  before,  out  the  general  issue  and  such  notice, 
may  prove  on  the  trial  anyone  or  more  Cottier  v.  Stimson,  18  Fed.  Rep.  689. 
of  certain  special  matters  enumerated  In  actions  for  violating  a  patent-right, 
in  the  statute.  Under  this  statute,  how-  the  defendant,  on  the  general  issue  with- 
ever,  the  defendant  is  not  bound  to  out  notice,  may  give  in  evidence  the  act 
plead  the  general  issue  with  notice  of  of  congress  without  pleading  it,  also 
defense,  but  he  may  plead  such  mat-  alienage  and  a  license  to  use  the  ma- 
ters specially.  Day  v.  New  England  chine  may  be  given  in  evidence. 
Car-Spring  Co.,  3  Blatchf.  (U.  S.)  179,  7  Kneass  v.  Schuylkill  N.  Bank,  4  Wash. 
Fed.   Cas.   No.  3,687;  Root  v.    Ball,  4  (U.  S  )  9. 

McLean     (U.    S.)    177,    2     Robb    Pat.  An  issue  of  fraud  can  be  raised  only 

Cas.   513,   Fent.   Pat.  73,  20  Fed.  Cas.  by  distinct  and  special  allegations   in 

No.  12,035;  Phillips  z/.  Combstock,  4  Mc-  the  plea,   and  an  allegation   that  the 

Lean  (U.  S.)  525,  2  Robb  Pat.  Cas.  724,  claim    is    "  fraudulently    and    falsely 

ig  Fed.  Cas.  No.  11,099.     ^^^  defend-  made  broader  and  more  general  and 

ant  cannot  plead  the  general  issue  with  comprehensive    than    his    invention" 
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Form  No.  14987.' 

(  Title  of  court  and  cause  as  in  Form  No.  IJfiSd.) 

Comes  the  above  named  defendant,  by  Jeremiah  Mason,  his  attor- 
ney, and  defends  the  wrong  and  injury,  when,  etc.,  and  says  that  he 
is  not  guilty  of  the  said  supposed  grievances  laid  to  his  charge,  or 
any  or  either  of  them,  or  any  part  thereof,  in  manner  and  form  as  said 
plaintiff  in  his  said  declaration  has  complained  against  him,  and  of 
this  defendant  puts  himself  upon  the  country. 

Jeremiah  Mason.,  Attorney  for  Defendant. 

ip)  Notice  of  Special  Matter."^ 


does  not  present  any  material  facts  or 
raise  a  question  of  fraud.  Blake  v. 
Stafford,  6  Blatchf.  (U.  S.)  195,  3  Fish. 
Pat.  Cas.  294,  3  Fed.  Cas.  No.  1,504. 

1.  United  States. — Rev.  Stat.  (1878), 
§  4920. 

See,  generally,  supra,  note  2,  p.  693. 

2.  Specification  Containing  More  or 
Xes8  than  Whole  Truth.  —  The  defend- 
ant may  prove,  under  the  notice  of 
special  matter,  that  for  the  purpose  of 
deceiving  the  public  the  description 
and  specification  filed  by  patentee  in 
the  patent-office  was  made  to  contain 
less  than  the  whole  truth  relative  to  his 
invention  or  discovery  or  more  than 
is  necessary  to  produce  the  desired 
effect.  U.  S.  Rev.  Stat.  (1878),  ^5  4920, 
subs.  I. 

Surreptitiously  or  Unjustly  Obtaining 
Patent. —  Defendant  may  prove,  under 
the  notice  of  special  matter,  that  plaintiff 
had  surreptitiously  or  unjustly  ob- 
tained a  patent  for  that  which  was  in 
fact  invented  by  another,  who  was 
using  reasonable  diligence  in  adapting 
and  perfecting  the  same.  U.  S.  Rev. 
Stat.  (1878),  ^  4920,  subs.  2. 

Article  Patented  or  Described  in  Printed 
Publication.  —  Defendant,  under  the  no- 
tice of  special  matter,  may  prove  that 
the  article  had  been  patented  or  de- 
scribed in  some  printed  publication 
prior  to  plaintiff's  supposed  invention 
or  discovery.  U.  S.  Rev.  Stat.  (1878), 
§  4920,  subs.  3. 

Under  a  notice  given  by  the  defend- 
ant, that  the  invention  claimed  by  the 
plaintiff  was  described  in  "  Ure' s  Dic- 
tionary of  Arts,  Manufactures  and 
Mines."  a.n A.  had  been  used  by"^«- 
drew  Ure  of  London"  it  was  not  com- 
petent to  give  in  evidence  a  very  large 
book.  The  place  in  the  book  should 
have  been  specified.  Silsby  v.  Foote, 
14  How.  (U.  S.)  218;  Foote  v.  Silsby,  i 
Blatchf.  (U.  S.)  445.  Merw.   Pat.  Inv. 


564,  Fish.  Pat.  Rep.  268,  g  Fed.  Cas. 
No.  4,916.  Nor,  under  the  notice,  was 
the  book  competent  evidence  that  An- 
drew Ure  of  London  had  a  prior 
knowledge  of  the  thing  patented.  The 
notice  does  not  state  the  place  where 
the  same  was  used.  Silsby  v.  Foote, 
14  How.  (U.  S.)  218. 

In  an  action  for  infringement,  pat- 
ents may  be  given  in  evidence  without 
notice  to  show  the  state  of  the  art,  but 
not  to  impeach  the  validity  of  a  patent. 
Printed  publications  cannot  be  so  ad- 
mitted. Westlake  v.  Cartter,  6  Fish. 
Pat.  Cas.  519,  4  Pat.  Off.  Gaz.  636,  29 
Fed.  Cas.  No.  17,451. 

Plaintiff  Not  Original  Inventor.  —  The 
defendant,  under  the  notice  of  special 
matter,  may  prove  that  plaintiff  was 
not  the  original  and  first  inventor  or 
discoverer  of  any  material  and  sub- 
stantial part  of  the  thing  patented.  U. 
S.  Rev.  Stat.  (1878),  §  4920,  subs.  4. 
And  the  notice  of  special  matter  need 
not  specify  the  particular  portion  of 
the  patent  to  which  it  is  designed  to 
apply.  Westlake  v.  Cartter,  6  Fish. 
Pat.  Cas.  519,  4  Pat.  Ofif.  Gaz.  636,  29 
Fed.  Cas.  No.  17,451.  Nor  is  it  neces- 
sary to  state  who  was  the  inventor  or 
who  had  previously  used  the  machine. 
Evans  v,  Kremer,  Pet.  (C.  C.)  215,  i 
Robb  Pat.    Cas.   66,   8  Fed.    Cas.    No. 

4,565. 

Prior  TTse  —  Generally.  —  Defendant, 
under  the  notice  of  special  matter,  may 
prove  that  the  article  had  been  in  pub- 
lic use  or  on  sale  in  this  country  for 
more  than  two  years  before  his  appli- 
cation for  a  patent  or  had  been  aban- 
doned to  the  public.  U.  S.  Rev.  Stat. 
(1878),  §4920,  subs.  5.  But  where  plain- 
tiff fails  to  aver  an  abandonment  or 
that  such  sale  and  use  was  more  than 
two  years  before  the  application,  the 
pleading  is  subject  to  demurrer.  Root 
V.   Ball,  4  McLean  (U.  S.)   177,  2  Robb 
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Pat.   Cas.   513,  Fent.   Pat.   73,  20  Fed. 
Cas.  No.  12,035. 

Where  Used.  —  In  a  notice  of  special 
matter  under  the  general  issue,  a  refer- 
ence to  a  county  in  which  the  prior  use 
of  the  article  is  alleged  to  have  occur- 
red is  not  sufficiently  definite.  Hays  v. 
Sulsor,  I  Fish.  Pat.  Cas.  532,  i  Bond 
(U.  S.)  27g,  II  Fed,  Cas.  No.  6,271. 
And  where  a  notice,  under  the  general 
issue,  states  that  the  article  has  been 
used  in  the  United  States,  evidence 
^hat  it  was  used  in  England  is  not  ad- 
missible. Dixon  V.  Moyer,  4  Wash. 
(U.  S.)  68,  I  Robb  Pat.  Cas.  324,  7  Fed. 
Cas.  No.  3,931. 

Where  the  notice,  under  the  general 
issue,  stated  that  the  defendant  would 
give  in  evidence  the  use,  previous  to 
the  alleged  invention  of  the  plaintiff, 
in  several  places,  which  were  specified, 
"and  also  at  sundry  other  places  in 
Pennsylvania,  Maryland  and  elsewhere 
in  the  United  States,"  the  defendant 
had  the  right  to  offer  evidence  of  use 
of  the  article  in  places  not  specified. 
Evans  v.  Eaton,  3  Wheat.  (U.  S.)  454, 
Pet.  (C.  C.)  322,  I  Robb  Pat.  Cas.  68,  8 
Fed.  Cas.  No.  4.559- 

In  a  suit  for  infringing  a  patent  for 
such  large  objects  as  mill-stones,  the' 
notice  of  special  matter  under  the  gen- 
eral issue  is  sufficiently  specific  if  it 
state  the  names  and  residences  of  wit- 
nesses, without  stating  the  particular 
mill  in  which  the  stones  were  used. 
Wise  V.  Allis,  9  Wall.  (U.  S.)  737. 

Bv  Whom  Used. — Where  defendant, 
in  his  notice  of  special  matter,  states 
that  the  thing  patented  was  known  and 
used  by  A,  B  &  C  and  others  prior  to 
plaintiff's  discovery,  he  must  prove  its 
use  by  others  than  those  mentioned. 
Treadwell  v.  Bladen,  4  Wash.  (U.  S.) 
703,  I  Robb  Pat.  Cas.  531,  24  Fed.  Cas. 
No  14,154.  But  where  the  prior  use 
relied  on  is  by  the  inventor  or  under 
his  license,  it  is  not  necessary  to  give 
notice  of  persons  who  have  used  the  in- 
vention or  places  where  it  has  been 
used.  American  Hide,  etc..  Dressing 
Mach.  Co.  V  American  Tool,  etc.,  Co., 
Holmes  (U.  S  )  503,  4  Fish.  Pat.  Cas. 
284,  Merw.  Pat.  Inv.  99,  i  Fed.  Cas. 
No.  302. 

Persons  having  Knowledge  of  Prior 
Use.  — A  notice  that  the  machine  had 
been  used  in  "  Cincinnati,  Covington, 
Newport,  Pittsburgh,  Philadelphia  and 
Wayne  county,  Indiana,"  is  not  suffi- 
ciently specific,  the  statute  requiring 
the   defendant   to    state  in    his    notice 


the  names  and  places  of  residence  of 
those  whom  he  claims  to  have  pos- 
sessed prior  knowledge  of  the  thing 
and  where  same  was  used.  Latta  v. 
Shawk,  I  Bond(U.  S.)  259.  i  Fish.  Pat. 
Cas.  465,  14  Fed.  Cas.  No.  8,116;  Jud- 
son  V.  Cope,  i  Bond  (U.  S.)  327,  i  Fish. 
Pat.  Cas.  615,  Merw.  Pat.  Inv.  238,  14 
Fed.  Cas.  No.  7.565.  But  where  de- 
fendant, in  his  notice  of  special  matter 
relating  to  the  novelty  of  the  patented 
article,  indicates  the  sources  of  his 
proofs  with  such  distinctness  that  the 
complainant  can  identify  and  resort  to 
them,  the  purposes  of  the  provision 
of  law  requiring  the  defendant  to  give 
the  "names  and  residences  of  those 
whom  he  intends  to  prove  to  have 
possessed  a  prior  knowledge  of  the 
thing,  and  where  the  thing  had  been 
used,"  is  satisfied.  Smith  v.  Frazer, 
5  Fish.  Pat.  Cas.  543,  29  Leg^.  Int. 
(Pa.)  196,  3  Pittsb.  (Pa.)  397,  2  Pat.  Off. 
Gaz.  175,  Merw.  Pat.  Inv.  121,  ig 
Pittsb.  Leg.  J.  (Pa.)  154,  22  Fed.  Cas. 
No.  13,048. 

Where  defendant,  in  his  notice  of 
defense,  gave  the  name  of  B  as  having 
had  prior  knowledge  of  the  invention, 
it  was  held  that,  on  the  trial,  F  might 
be  called  to  prove  such  prior  knowledge, 
although  his  name  was  not  mentioned 
in  the  notice.  Many  v.  [agger,  i 
Blatchf.  (U.  S.)  372,  Fish.  Pat.  Rep. 
222,  Merw.  Pat.  Inv.  650,  16  Fed.  Cas. 
No.  9.055.  See  also  Wilton  z>.  Rail- 
roads, I  Wall.  Jr.  (C.  C.)i92,  30  Fed. 
Cas.  No.  17,857;  Sutro  v.  Moll,  19 
Blatchf.  (U.  S.)  89. 

Precedents. —  In  Shaw  v.  Cooper.  7 
Pel.  (U.  S.)  292,  the  notice  was  as  fol- 
lows, to  wit: 

"Please  to  take  notice,  that  on  the 
trial  of  the  above  cause,  the  above 
named  Joseph  Cooper  will,  under  the 
plea  of  the  general  issue  aforesaid,  in- 
sist upon,  and  give  in  evidence,  that 
the  pretended  new  and  useful  improve- 
ment in  guns  and  firearms,  mentioned, 
and  referred  to  in  the  several  counts  of 
the  ssiiA  Joshua  Shaiu's  declaration,  was 
not  originally  discovered  or  invented 
by  the  %2\di  Joshua  Shaw,  also,  that  the 
said  pretended  new  and  useful  im- 
provement, or  the  material  or  essential 
parts  or  portions  thereof,  or  some  or 
none  of  them,  had  been  known  and 
used  in  this  country,  viz:  in  the  city  of 
New  York,  and  in  the  city  of  Philadel- 
phia, and  in  sundry  other  places  in  the 
United  States,  and  in  England,  and  in 
France,  and  in  other  foreign  countries, 
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Form  No.  14988. 

(Precedent  in  Evans  v.  Eaton,  Pet.  (C.  C.)  326,  i  Robb  Pat.  Cas.  68,  8  Fed.  Cas. 

No.  4,559-)' 
Sir, 

Please  to  take  notice  that  upon  the  trial  of  these  causes  respec- 
tively, the  respective  defendants  will  give  in  evidence,  under  the 
general  issue,  the  following  special  matters,  viz: 

1.  That  the  improved  hopperboy,  per  which  inter  alia,  the  plaintiff 
in  his  declaration  alleges,  that  he  has  obtained  a  patent,  was  not 
originally  discovered  by  the  patentee,  but  had  been  in  use  anterior 
to  the  supposed  discovery  of  the  patentee,  in  sundry  places,  viz,  at 
the  mill  of  George  Fry  and  Jehu  Hollingsworth,  in  Daidphin  county, 
Pennsylvania,  at  Christian  Stoiiffers  mill,  in  War^vick  township,  Lan- 
caster county,  Pennsylvania,  at  Jacob  Stouffers  mill  in  the  same  county, 
at  Richard  Douming  s  mill  in  Chester  county,  Pennsylvania,  at  Buffing- 
tons  mill  on  the  Prandyiuine,  at  Daniel  Hiitton's  mill  in  Lancaster 
county,  Pemisylvania,  at  Henry  Stouffers  mill  in  York  county,  Penn- 
sylvania, at  DiehVs  mill  in  the  same  county,  or  at  some  of  the  said 
places;  and  also  in  sundry  other  places  in  the  said  state  oi  Penn- 
sylvania, the  state  of  Maryland,  and  elsewhere  in  the  United  States. 

2.  That  the  patent  given  to  the  plaintiff,  as  he  alleges  in  his 
declaration,  is  more  extensive  than  his  discovery  or  invention,  for 
that  certain  parts  of  the  machine  in  the  said  patent,  called  an 
improved  hopperboy,  and  which  the  plaintiff  claims  as  his  invention 
or  discovery,  viz,  the  upright  shaft,  arms,  and  flights,  and  sweeps,  or 
some  of  them,  and  those  parts  by  which  the  meal  is  spread,  turned, 
and  gathered,  at  one  operation;  and  also  several  other  parts  were 
not  originally  invented  or  discovered  by  him,  but  were  in  use  prior  to 
his  said  supposed  invention  or  discovery,  viz.  at  the  places  above 
mentioned,  or  some  of  them. 

before  the  sa.\d Joshua  SAajv's  applica-  And  further,  that  the  said  patent  is 
tion  for  a  patent,  as  set  forth  in  his  void,  because  the  said  specification  or 
said  declaration;  and  also,  before  the  description  does  not  describe  the  im- 
alleged  invention  or  supposed  discovery  provement  of  which  the  said  Jos Aua 
thereof  by  the  said  Joshua  Shaw.  Shaw  claims  to  be  the  inventor  or  dis- 
And  further,  that  the  said  alleged  coverer,  in  such  full,  clear,  and  exact 
new  and  useful  improvement,  or  the  terms,  as  to  distinguish  the  same  from 
material  or  essential  parts  or  portions  all  other  things  before  known,  nor  so 
thereof,  or  some  or  one  of  them,  or  the  as  to  enable  a  person  skilled  in  the  art 
principle  thereof,  was  the  invention  or  or  science  of  which  it  is  a  branch,  or 
discovery  of  a  gun-maker,  or  of  some  with  which  it  is  most  nearly  con- 
other  person  residing  in  £«^/<7«(/.  And  nected,  to  make  and  use  the  same, 
further,  that  the  same  patent  was  void.  And  further,  that  the  said  patent  is 
because  in  and  by  the  specification  or  void,  because  it  was  not  granted,  issued 
description  therein  referred  to,  no  dis-  or  obtained,  according  to  law.  And 
tinction  or  discrimination  is  made  be-  further,  that  the  said  patent  is  void,  be- 
tween the  parts  and  portions  previously  cause  it  was  surreptitiously  obtained 
known  and  used  as  aforesaid,  and  any  by  the  said  Joshua  Shaw." 
parts  or  portions  of  which  the  said  For  other  forms  see  Hotchkiss  v. 
Joshua  Shaw  may  be  the  inventor  or  Greenwood,  ii  How.  (U.  S.)  248;  Hogg 
discoverer:  the  said  Joseph  Cooper  at  the  v.  Emerson,  11  How.  (U.  S.)  587. 
same  time  protesting  that  he,  the  said  1.  United  States.  —  Rev.  Stat.  (1878). 
foshua    Shaw,  has    not   been   the   dis-  §  4920. 

coverer  or  inventor  of  any  part  or  por-  See,   generally,  supra,  note  2,  p.  694., 
tion  of  the  said  alleged  improvement. 
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3.  That  the  said  patent  is  also  more  extensive  than  the  plaintiff's 
invention  or  discovery,  for  that  the  application  of  the  power  that 
moves  the  mill,  or  other  principal  machine  to  the  hopperboy,  is  not 
an  original  invention  or  discovery  by  the  plaintiff,  but  was  in  use 
anterior  to  his  said  supposed  invention  or  discovery,  viz.  at  the  places 
above  mentioned,  or  some  of  them. 

4.  That  the  said  patent  is  void,  because  it  purports  to  give  him  the 
exclusive  property,  in  an  improvement  in  the  art  of  manufacturing 
meal,  by  means  of  a  certain  machine,  termed  an  improved  hopperboy, 
of  which  the  said  plaintiff  is  not  the  original  inventor  or  discoverer, 
parts  of  the  machine,  in  the  description  thereof  referred  to,  by  the 
patent,  having  been  in  use  anterior  to  the  plaintiff's  said  supposed 
discovery,  viz.  at  the  places  above  mentioned,  or  some  of  them,  and 
the  said  patent  and  description  therein  referred  to,  contains  no  state- 
ment, specification,  or  description,  by  which  these  parts,  so  used  as 
aforesaid,  may  be  distinguished  from  those,  of  which  the  said  plaintiff 
may  have  been  the  inventor  or  discoverer;  protesting  at  the  same 
time,  that  he  has  not  been  the  inventor  or  discoverer,  of  any  of  the 
parts  of  the  said  machine. 

5.  That  the  improved  elevator  described  in  the  declaration,  or 
referred  to  therein,  was  not  originally  discovered  by  the  plaintiff,  but 
was  anterior  to  his  said  supposed  discovery  or  invention,  described 
in  certain  public  works  or  books,  viz.  in  Shaw's  Travels,  in  thQ  first 
volume  of  the  Universal  History,  in  tht  first  volume  oi  Mortimer's 
Husbandry,  in  Fergusons  Mechanics,  in  Vitruvius,  in  Bossue's  Historic 
des  Mathematiques,  in  Wolf's  Cours  de  Mathematiques,  in  Desagulier  s 
Experimental  Philosophy,  and  in  Proney's  Architecture  Hydraulique,  or 
in  some  of  them. 

6.  That  the  said  patent  is  more  extensive  than  the  invention  or  dis- 
covery of  the  plaintiff,  because  certain  parts  of  the  machine,  called 
an  improved  elevator,  were  anterior  to  the  plaintiff's  said  supposed 
invention  or  discovery,  described  in  certain  public  works  or  books,  viz. 
the  works  or  books  above  mentioned,  or  some  of  them ;  and  that  the  said 
patent  is  void,  because  it  neither  contains,  nor  refers  to  any  specifi- 
cation or  description,  by  which  the  parts  so  before  described,  in  the 
said  public  works  (or  books,)  may  be  distinguished  from  those  parts, 
of  which  the  plaintiff  may  be  the  inventor  or  discoverer;  protesting 
at  the  same  time,  that  he  has  not  been  the  inventor  or  discoverer,  of 
any  of  the  parts  of  the  said  machine. 

I  am,  respectfully, 

your  obedient  servant, 

Hor.  Binney^  for  defendant. 
C.  J.  Ingersoll,  for  plaintiff, 
March  8,  18I6. 

b.  In  Equity. 

(1)    BiLL.l 

1.  Beqniaitee  of  Bill  —  Complainant's  and  it  is  not  sufficient  to  show  that  the- 
Title.  —  A  bill  by  the  patentee  for  in-  patent  was  issued  to  him  at  a  prior  date 
fringement  must  allege  that  he  owned  and  that  at  the  time  of  filing  the  bill 
the  patent  at  the  time  of  filing  the  bill,     he  had   possession   and    made   profert 
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{a)  In  General. 


thereof.  Lettelier  v.  Mann,  79  Fed. 
Rep.  81.  But  where  the  plaintiffs,  in 
their  bill,  set  out  a  deduction  of  title  to 
the  patents,  with  an  averment  that  the 
title  to  them  was  vested  in  plaintiffs,  it 
was  held  that  the  latter  averment  would 
have  been  sufficient  without  the  deduc- 
tion. Nourse  v.  Allen,  4  Blatchf.  (U. 
S.)  376,  3  Fish.  Pat.  Cas.  63,  18  Fed. 
Cas    No.  10,367. 

Where  complainant  is  an  assignee, 
he  need  not  set  forth  a  deduction  of 
title  by  numerous  assignments.  A  sim- 
ple averment  that  the  title  is  vested  in 
him  is  sufficient.  Meerse  v.  Allen,  16 
p  ed.  Cas.  No.  g,393«.  And  he  need  not 
aver  the  recording  of  the  assignment  in 
the  patent-office.  Perry  v.  Corning,  7 
Blatchf.  (U.  S.)  195,  19  Fed.  Cas.  No. 
11,004. 

Where  persons  seek  redress  for  the 
unlawful  use  of  a  patented  invention 
covered  by  letters  patent  owned  by 
them,  they  are  obliged  to  allege  that 
they,  or  those  under  whom  they  claim, 
are  the  original  or  first  inventors  of 
what  is  claimed  in  the  patent.  Tucker 
■V.  Tucker  Mfg.  Co.,  4  Cliff.  (U.  S.)  397, 
2  B.  &  A.  Pat.  Cas.  401,  10  Pat.  Off. 
Gaz.  464,  24  Fed.  Cas.  No.  14,227. 

Complainant's  Place  of  Business.  — 
The  locality  or  place  of  business  of  a 
corporation  complainant  need  not  be 
stated.  National  Hay-Rake  Co.  v.  Har- 
bert,  2  W.  N.  C.  (Pa.)  100,  17  Fed.  Cas. 
No.  10,044. 

Parties  Defendant.  —  Where  a  cor- 
poration is  sued  for  infringement  and 
officers  of  the  company  are  made  par- 
ties, the  fact  that  they  are  such  officers 
should  be  averred.  Shickle  v.  South 
St.  Louis  Foundry  Co.,  22   Fed.   Rep. 

Setting  Out  Patent.  —  In  a  suit  for  in- 
fringement, it  is  unnecessary,  where 
profert  of  the  patent  is  made,  to  set  it 
out,  or  any  part  thereof  except  the  title. 
McMillin  v.  St.  Louis,  etc.,  Transp. 
Co.,  5  McCrary  (U.  S.)  561. 

Alleging  Infringement.  —  Although 
upon  principle  a  bill  which  fails  to  state 
the  particulars  in  which  the  infringe- 
ment consists  would  be  demurrable, 
yet  the  practice  of  alleging  generally 
that  the  defendant  has  infringed,  with- 
out specifying  particular  claims  or  par- 
ticular devices,  is  now  too  well  settled 
to  be  disturbed.  Haven  v.  Brown,  6 
Fish.  Pat.  Cas.  413,  11  Fed.  Cas.  No. 
6,223;  Thatcher  Heating  Co.  v.  Carbon 


Stove  Co.,  4  B.  &  A.  Pat.  Cas.  68,  15 
Pat.  Off.  Gaz.  1051,  2  N.  J.  L.  J.  25,  7 
Rep.  199,  Merw.  Pat.  Inv.  201,  23  Fed. 
Cas.  No.  13,864;  Turrell  v.  Cammerrer, 
3  Fish.  Pat.  Cas.  462,  24  Fed.  Cas.  No. 
14,266;  Fischer  v.  Hayes,  19  Blatchf. 
(U.  S.)  26. 

Where  by  a  single  machine  the  de- 
fendant has  infringed  several  patents 
owned  by  plaintiff,  his  bill  to  restrain 
the  infringement  is  not  multifarious  if 
it  embraces  in  one  suit  the  infringe- 
ment of  several  distinct  rights.  Nourse 
V.  Allen,  4  Blatchf.  (U.  S.)  376;  3  Fish. 
Pat.  Cas.  63;  18  Fed.  Cas.  No.  10,367; 
Meerse  v.  Allen,  16  Fed.  Cas.  No. 
9i393^;  Horman  Patent  Mfg.  Co.  v. 
Brooklyn  City  R.  Co.,  15  Blatchf.  (U. 
S.)  444.  4  B.  &  A.  Pat.  Cal.  86,  7  Rep. 
295,  12  Fed.  Cas.  No.  6,703.  But  if  a 
bill  be  brought  for  the  infringement  of 
several  patents  for  different  improve- 
ments, which  are  not  of  necessity  em- 
bodied in  the  construction  of  one  ma- 
chine, the  bill  should  expressly  allege 
that  the  infringing  machines  contained 
all  of  the  improvements  embraced 
in  the  several  patents,  or  it  will  be 
bad  for  multifariousness.  Nellis  v. 
McLanahan,  6  Fish.  Pat.  Cas.  286;  17 
Fed.  Cas.  No.  lo.ogg. 

An  averment  in  a  bill  that  "after 
the  issuing  of  the  letters  patent  as 
aforesaid,  and  after  the  2d  day  oi  July, 
i8g2,  and  before  the  commencement  of 
this  suit,"  which  was  in  December, 
1897,  does  not  imply  that  defendant 
has  continuously  infringed  the  patent, 
and  hence  does  not  render  the  bill  de- 
murrable for  laches.  Wyckoff  v.  Wag- 
ner Typewriter  Co.,  88  Fed.  Rep    515. 

If,  in  alleging  an  infringement  of  a 
valid  patent,  the  bill  avers  the  infringe- 
ment of  a  void  reissue,  the  avermicnt  is 
surplusage  and  not  multifariousness. 
Roemer  v.  Logowitz,  20  Fed.  Cas.  No. 
11,996. 

An  averment  "that  the  defendant 
is  now  constructing,  using  and  selling 
steam-power  capstans  for  vessels,  in 
some  parts  thereof  substantially  the 
same  in  construction  and  operation  as 
in  the  said  letters  patent  mentioncl," 
is  a  sufficient  allegation  of  an  infringe- 
ment. McMillin  v.  St.  Louis,  etc., 
Transp.  Co.,  5  McCrary  (U.  S.)  561. 
But  an  averment  that  "said  defendant 
*  *  *  did,  as  your  orator  is  informed 
and  believes,  without  the  licence  *  *  * 
in  infringement  of  the  aforesaid  letters 
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Form  No.  14989.' 

In  the  Untied  States  Circuit  Court,  ) 

in  and  for  the  >  In  Equity. 

Southern  District  of  Ne7v  York.    ) 
To  the  Honorable  the  Judges  of  the  Circuit  Convt  of  the  United  States 
in    and    for   the  Southern   District   of  New  York,   in    Chancery- 
Sitting: 
John  Doe,  residing  in  the  city  of  New  York,  in  the  state  of  New 
York,  and  a  citizen  of  the  state  of  New  York,  brings   this  his  bill  of 
complaint  against  Richard  Roe,  of  the  city  of  New  York,  in  the  state 


patent  *  *  *  make  *  *  *  and  vend 
the  said  invention  and  patentable  im- 
provements," is  not  a  positive  charge 
that  defendant  infringed.  The  correct 
form  is,  "  that  plaintiff  has  been  in- 
formed and  believes,  and  therefore 
avers."  Wyckofif  v.  Wagner  Type- 
writer Co.,  88  Fed.  Rep.  315. 

That  Articles  were  Marked  "  Pat- 
ented."—  The  bill  need  not  aver  that 
the  patentee  had  marked  hi§  articles, 
made  or  vended  under  the  patent,  as 
required  by  the  statute.  Goodyear  z.. 
Allyn,  6  Blatchf.  (U.  S.)  33.  3  Fish.  Pat. 
Cas.  374,  I  Am.  L.  T.  94,  10  Fed.  Cas. 
No.  5,555. 

Prof crt  of  Letters.  —  Where  the  bill 
alleges,  "all  of  which  will  more  fully 
appear  by  the  said  letters  patent  or  by 
a  copy  of  the  same  duly  certified  from 
the  records  of  the  patent-office  and  in 
this  court  to  be  produced  as  your 
honors  may  direct,"  it  is  a  formal 
profert  of  the  patent,  and  may  be  con- 
sidered on  demurrer  to  the  bill.  Hea- 
ton  Peninsular  Button-Fastener  Co.  v. 
Schlochtmeyer,  69  Fed.  Rep.  592. 

Prayer  for  Relief.  —  Where  the  bill 
seeks  to  restrain  an  infringement  and 
also  an  account  of  profits,  and  alleges 
that  the  plaintiff  has  no  adequate 
remedy  except  in  equity,  a  demurrer 
on  the  ground  that  plaintiff  has  an  ade- 
quate remedy  at  law  will  not  lie. 
Perry  v.  Corning,  7  Blatchf.  (U.  S.) 
195,  19  Fed.   Cas.  No.  11,004. 

In  a  bill  for  infringement,  it  is  not 
necessary  that  complainant  should  pray 
for  damages  eo  nomine,  because  under 
the  general  prayer  for  such  relief  as 
may  be  agreeable  to  equity  the  com- 
plainants become  entitled  to  damages 
upon  a  decree  being  rendered  in  their 
favor.  Emerson  v.  Simm,  6  Fish.  Pat. 
Cas.  281,  3  Pat.  Ofif.  Gaz.  293,  8  Fed. 
Cas.  No.  4,443. 

Where  a  bill  for  infringement  con- 
tained no  special  allegation  that  a  dis- 
covery   was    necessary    and     had    no 


special  interrogatories  annexed  thereto, 
but  contained  the  usual  general  prayer 
for  an  answer  on  oath  and  a  prayer  for 
an  account  of  profits,  and  was  demurred 
to  on  the  ground  that  the  court  had  no 
jurisdiction  of  the  case  because  the  bill 
did  not  pray  either  for  a  discovery  or 
an  injunction,  it  was  held  that  the  bill, 
by  the  ninety-third  rule  in  equity,  was  a 
bill  for  a  discovery  and  an  account  and 
that  the  demurrer  must  be  overruled. 
Perry  v.  Corning,  6  Blatchf.  (U.  S.)  134, 
19  Fed.  Cas.  No.  11,003. 

A  bill  for  the  infringement  of  a  patent 
is  multifarious  if  it  also  alleges  and 
seeks  to  recover  damages  for  unfair 
trade  and  competition  in  the  sale  of  the 
article  prior  to  the  issuance  of  the 
patent.  Ball,  etc..  Fastener  Co.  v. 
Cohn,  90  Fed.  Rep.  664. 

The  undenied  allegation  in  a  bill  that 
defendant  infringed  a  patent  "after 
full  notice "  of  plaintiff's  exclusive 
rights  is  sufficient  to  entitle  plaintiff  to 
damages  and  profits.  U.  S.  Mitis  Co. 
V.  Carnegie  Steel  Co.,  89  Fed.  Rep.  206. 

A  bill  for  injunction  and  accounting 
may  be  maintained  without  an  aver- 
ment that  complainant  has  used  the  in- 
vention or  allowed  others  to  use  it,  or 
that  the  validity  of  the  patent  has  been 
acquiesced  in  or  established  by  an  ac- 
tion at  law.  Wyckoff  v.  Wagner  Type- 
writer Co.,  88  Fed.  Rep.  515. 

Verification.  —  The  affidavit  annexed 
to  the  bill  that  the  patentee  was  the 
original  and  first  inventor  of  the  thing 
patented  can  be  made  by  an  assignee  as 
well  as  by  the  patentee.  Thompson 
r.  Jewett,  4  Leg.  Gaz.  (Pa.)  50,  23  Fed. 
Cas.  No.  13,961. 

A  bill  praying  an  injunction  may  be 
good  on  demurrer,  though  not  sworn 
to.  National  Hay-Rake  Co.  v.  Har- 
bert,  2  W.  N.  C.  (Pa.)  100.  17  Fed.  Cas. 
No.  10  044. 

1.    United  States.— R&v.  Stat.  (1878), 

S4921. 

See,  generally,  supra,  note  i,  p.  697. 
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q{  New  York,  and  a  citizen  of  said  state  oi  New  York  and  inhabitant 
of  said  southern  district  of  New  York. 

And  thereupon  your  orator  complains  and  says  that  before  the 
tenth  day  of  May,  eighteen  hundred  and  ninety-eight,  John  Doe,  of 
the  city  of  New  York,  was  the  true,  original,  and  first  inventor  of  a 
certain  new  and  useful  improvement  in  pipes,  not  known  or  used  by 
others  before  his  said  invention  thereof,  and  which  had  not  at  the 
time  of  his  application  for  a  patent  therefor  been  in  public  use  or  on 
sale  with  his  consent  or  allowance  for  a  period  of  more  than  two 
years,  as  your  orator  verily  believes. 

And  your  orator  further  shows  unto  your  honors,  XS\z.\.  John  Doe,  so 
being  the  inventor  of  said  improvement,  made  application  to  the 
proper  department  of  the  government  of  the  United  States  for  letters 
patent  therefor,  in  accordance  with  the  then  existing  laws  of  the 
United  States,  and  he  having  duly  complied,  in  all  respects,  with 
the  conditions  and  requisitions  of  said  laws,  such  proceedings  were 
had,  that  on  the  tenth  day  of  October,  eighteen  hundred  and  ninety- 
eight,  letters  patent  of  the  United  States  for  the  said  improvement 
and  invention,  under  the  seal  of  the  patent-ofifice  of  the  United  States, 
signed  by  the  secretary  of  the  interior,  and  countersigned  by  the 
commissioner  of  patents,  and  bearing  date  the  day  and  year  last 
aforesaid,  were  issued  in  due  form  of  law,  and  delivered  to  said  John 
Doe,  whereby  was  granted  and  secured  to  him  and  his  heirs  or  assigns, 
for  the  term  of  seventeen  years  from  the  day  of  the  date  thereof,  the 
full  and  exclusive  right  of  making,  using,  and  vending  to  others  to 
be  used,  the  said  improvement  and  invention,  a  description  whereof 
is  given  in  the  words  of  the  said  inventor  in  a  schedule  in  writing, 
accompanied  by  drawings  and  references  thereto,  duly  annexed  to 
said  letters  patent,  when  the  same  were  issued,  and  made  a  part 
thereof,  as  by  the  said  original  letters  patent,  or  a  duly  authenticated 
copy  thereof,  in  court  to  be  produced,  will  fully  appear;  a  copy  of 
which,  without  the  drawings,  is  hereto  annexed,  forming  part  of  this 
bill,  and  marked  Exhibit  A*     " 

And  your  orator  further  shows  unto  your  honors,  that  the  said 
improvements  patented  as  aforesaid  have  hitherto  been  in  the 
exclusive  possession  of  said  yd?/z«  Z^t"!?;  that  they  have  been  by  him 
introduced  mto  practical  use,  and  have  proved  to  be  valuable  to  the 
public,  and  have  been,  and  still  are,  of  great  value  to  your  orator; 
that  your  orator  has  expended  large  sums  of  money  in  developing 
and  introducing  into  use  pipes  containing  the  said  improvements,  and 
he  engaged  in  the  business  of  manufacturing  and  selling  such  pipes, 
and  that  but  for  the  infringement  herein  complained  of  your  orator 
would  now  be  in  undisturbed  possession  and  enjoyment  of  the  exclu-- 
sive  rights  and  privileges  secured  by  said  patent. 

And  your  orator  further  shows  unto  your  honors,  that  the  several 
improvements  patented,  and  claimed  in  and  by  said  last  mentioned 
letters  patent,  and  by  the  several  claims  thereof,  pertain  to  the  same 
subject-matter,  and  are  adapted  to  be  used  together,  and  are  capable 
of  being  embodied  and  used  together  in  a  single  pipe,  and  are  so 
embodied  and  used  by  the  defendant. 

And  your  orator  further  shows  that  the  said  defendant,  as  your 
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orator  is  informed  and  believes,  well  knowing  the  premises,  without 
any  right  or  authority,  and  in  violation  of  your  orator's  said  rights, 
has  within  the  said  southern  district  of  New  York  and  since  the  issue, 
and  during  the  term  of  said  letters  patent  made,  or  caused  to  be 
made  for  use,  and  has  vended  to  others  to  be  used,  a  large  number 
of  pipes,  but  how  many  your  orator  cannot  state,  but  prays  that  the 
defendant  may  discover  and  set  forth  the  number  of  the  same  which 
contain  substantially  the  improvements  so  patented,  as  aforesaid,  by 
said  last  mentioned  lettei^s  patent,  and  said  defendant  persists  in 
making  and  selling  said  patented  improvements,  though  warned  to 
desist,  and  is  now  making,  or  causing  to  be  made,  for  sale  and  use, 
and  is  now  selling  to  be  used,  and  threatens  and  gives  out  that  he 
will  continue  to  make,  and  vend  to  be  used,  pipes  containing  said 
patented  improvements,  or  some  material  part  thereof;  and  your 
orator  fears  that  the  defendant  will  in  future  infringe  upon  the 
exclusive  rights  secured  to  your  orator  as  aforesaid ;  wheretjy  great 
gains  and  profits  have  accrued,  and  will  accrue,  to  the  defendant 
which  in  equity  belong  to  your  orator.  And  your  orator  has  sus- 
tained damages  by  reason  of  said  violation  of  his  rights,  and  will 
sustain  further  damages  if  said  infringement  is  continued. 

To  the  end,  therefore,  that  the  said  defendant  may,  if  he  can,  show 
why  your  orator  should  not  have  the  relief  herein  prayed,  and  may, 
and  according  to  the  best  of  his  knowledge,  remembrance,  informa- 
tion and  belief,  but  not  on  oath,  answer  on  oath  being  expressly 
waived,  full,  true,  direct  and  perfect  answer  make  to  all  and  singular 
the  premises,  and  that  he  may  be  decreed  to  account  for,  and  pay 
over  to  your  orator  all  gains  and  profits  realized  by  him  from  the 
unlawful  making,  using  or  vending  the  improvements  vested  in  your 
orator  as  aforesaid;  and  in  addition  thereto,  the  damages  sustained 
by  your  orator  by  reason  of  such  infringement,  to  be  assessed  by  or 
tinder  the  direction  of  your  honors;  and  that  your  honors  may 
increase  the  actual  damages  to  three  times  the  amount  of  such  assess- 
ment under  the  circumstances  of  the  wilful  and  unjust  infringement 
by  said  defendant,  and  that  the  defendant  may  be  perpetually 
restrained  by  an  injunction  out  of  this  honorable  court,  from  making, 
using  or  vending  pipes  containing  the  improvement  secured  as  afore- 
said to  your  orator  or  any  material  part  thereof;  amd  that  your 
orator  may  have  such  other  or  further  relief  as  equity  may  require. 

May  it  please  your  honors  to  grant  your  orator  not  only  a  writ  of 
injunction,  conformable  to  the  prayer  of  this  bill,  but  also  a  writ  of 
subpoena,  directed  to  the  defendant  Richard  Roe  and  commanding 
him  at  a  certain  time,  under  a  certain  penalty,  to  appear  before  your 
honors,  in  this  court,  then  and  there  to  answer  unto  this  bill  of  com- 
plaint, and  to  abide  by  and  perform  such  decree  as  the  court  may- 
make  in  the  premises. 

John  Doe. 

Long  tSr*  Moore,  Solicitors  for  Complainant. 

Jeremiah  Mason,  Of  Counsel. 
United  States  of  America,  ) 

Southern  District  of  New  York.  \ 

John  Doe,  the  complainant  in  the  foregoing  bill  named,  being  duly 
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sworn,  says  that  he  has  read  the  foregoing  bill  and  knows  the  con- 
tents thereof,  and  that  the  same  is  true  of  his  own  knowledge,  except 
as  to  those  matters  therein  stated  to  be  on  information  and  belief, 
and  as  to  those  matters  he  believes  it  to  be  true. 

And  he  further  says  that  he  verily  believes  that  John  Doe  in  said 
bill  named  is  the  original,  true  and  first  inventor  of  the  new  and  use- 
ful improvement  in  pipes  which  is  described  and  claimed  in  the 
aforesaid  letters  patent  granted  to  said  JfiJm  Doe  mentioned  in  the 
foregoing  bill. 

And  deponent  further  says  that  he  verily  believes  that  the  com- 
plainant is  the  owner  of  said  letters  patent,  as  set  forth  in  said  bill. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  December^ 
A.  D,  \W8. 

Norton  Porter^  Notary  Public. 

(^)  By  Assignee. 

Form  No.  14990.' 

{Commencing  as  in  Form  No.  14989,  and coiitinuing  down  to"^.) 
And  your  orator  further  shows  unto  your  honors,  that  on  or  about 
the  tenth  day  of  December,  a.  d.  iS98,  by  virtue  of,  and  under  and 
through  a  certain  instrument  in  writing,  executed  and  delivered  by 
the  proper  parties  and  duly  recorded  in  the  patent-ofifice  of  the 
United  hx.2iX.es,  John  Doe  became  and  now  is  the  owner  of  all  right, 
title  and  interest  in  and  to  the  aforesaid  letters  patent  and  inven- 
tion, and  since  the  date  last  aforesaid  has  been  and  now  is  the 
owner  of  the  exclusive  right  of  making,  using,  and  vending  to  others 
to  be  used,  the  improvement  and  invention  described  in  the  aforesaid 
letters  patent. 

{Concluding  as  in  Form  No.  lJf.989,  after  *.) 

{/)  On  Reissued  Letters.^ 

Form  No.  14991.' 

{Commencing  as  in  Form  No.  14989,  and  continuing  daam  to  *.) 
And  your  orator  further  shows  unto  your  honors,  that  afterward^ 
the  said  John  Doe,  for  good  and  lawful  cause,  surrendered  said  last 
mentioned  letters  patent  to  the  commissioner  of  patents,  and  duly 
made  application  for  a  new  patent  to  be  issued  for  the  same  inven- 
tion, and  accompanied  such  application  with  a  corrected  description, 
and  specification,  and  with  the  requisite  drawings,  and  in  all  respects 
complied  with  the  acts  of  congress  in  such  case  made  and  provided; 

1.  United  States. — Rev.  Stat.  (1878),  the  original  patent  was  surrendered 
§  4g2i.  and    a  reissue  obtained.     The  reissue 

See,  generally,  su/>ra,  note  i,  p.  697.  of  letters  patent  by  the  commissioner 

2.  In  a  suit  for  infringement  of  a  re-  is  prima  facie  evidence  that  such  re- 
issued patent,  it  is  not  necessary  to  issue  is  founded  on  a  sufficient  cause, 
aver  specifically  the  ground  on  which  Spaeth  v.  Barney,  22  Fed.  Rep.  828. 
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whereupon,  on  the  tenth  day  of  May,  eighteen  hundred  and  ninety- 
nine,  new  letters  patent  for  the  same  invention  last  mentioned  were, 
in  accordance  with  law,  duly  granted,  issued  and  delivered  to  the 
said  y^/i//  Doe,  for  the  residue  of  said  term  o(  seventeen  yea.rs;  that 
said  last  mentioned  letters  patent  were  reissued  in  accordance  with 
and  in  due  form  of  law,  under  the  seal  of  the  patent-office  of  the 
United  States,  signed  by  the  secretary  of  the  interior,  and  counter- 
signed by  the  commissioner  of  patents,  and  bear  date  the  day  and 
year  last  aforesaid,  and  were  designated  as  "Re-issue  number 
H.1236, "  and  that  there  was  by  said  reissued  letters  patent  secured 
to  said  yo/in  Doe,  his  heirs  or  assigns,  for  the  residue  of  said  term  of 
seventeen  years,  from  the  tenth  day  of  May,  eighteen  hundred  and 
ninety-eight,  the  full  and  exclusive  right  of  making,  using,  and  vend- 
ing to  others  to  be  used,  said  original  improvement  and  invention; 
that  a  legal  corrected  description  and  specification  of  said  original 
improvements  and  invention  contained  and  described  in  said  reissued 
letters  patent  is  given  in  the  words  of  said  John  Doe  in  a  certain 
schedule,  accompanied  by  drawings  and  written  references  thereto, 
which  was  in  due  form  of  law  annexed  to  said  reissued  letters  patent, 
at  the  time  the  same  were  issued,  and  made  a  part  thereof,  as  by  the 
said  last  mentioned  original  i-eissued  letters  patent,  or  by  a  duly 
authenticated  copy  thereof,  to  be  produced  as  the  court  shall  direct, 
will  fully  appear;  a  copy  of  which,  without  the  drawings,  is  hereto 
annexed,  forming  part  of  this  bill,  marked  Exhibit  B. 
{Concluding  as  in  Form  No.  lJi.989,  after  *.) 

(2)  Answer.! 

1.  Patent    Surreptitiously  Obtained. —  Cas.  441,  Merw.  Pat.  Inv;  468,  29  Fed. 

In  a  suit  in  chancery,  a  (^efense  "  that  Cas.  No.  17,716. 

the  patentee  fraudulently  and  surrep-  Want  of  Novelty.  —  In  a  chancery  pro- 

titiously    obtained    a    patent    for  that  ceeding,  the  defendant  must  specially 

which    he  knew   was  invented   by  an-  plead  the  defense  of  want  of  novelty, 

other"    is   not   sufficient    to   defeat   a  Pitts  v.  Edmonds,  i  Biss.  (U.  S.)  168,  2 

charge    for   infringing  unless    accom-  Fish.    Pat.   Cas.    52,  19  Fed.   Cas.   No. 

panied  by  the  further  allegation  that  the  11,191;  Guidet  v.    Barber,   5    Pat.    Off. 

alleged  first  inventor  was  at  the  time  Gaz.  149,  Merw.  Pat.  Inv.  245,  11   Fed. 

using  reasonable  diligence  in  adapting  Cas.  No.  5,857. 

and  perfecting  the  invention.    Aga  warn  Denying  Infringement.  —  Where,  in  the 

Co.  V.  Jordan,  7  Wall.  (U.  S.)  583.  bill   of  complaint,    an   infringement  is 

Insufficient  Specifications.  —  A  defense  alleged,   the  defendant  should   answer 

that  the  specification  was  insufficient  to  such     allegation     distinctly    and    un- 

enable   the   invention    to  be   practiced  evasively;    and    where    the   defendant 

must   be  set   up  in  the  answer.     Jen-  answers    denying    that    he    used    the 

nings  V.  Pierce,  15   Blatchf.  (U.  S.)42;  patented  article  "  with  a  full  knowledge 

3  B.  &  A.  Pat.   Cas.   361,  13  Fed.  Cas.  of  the  premises  mentioned  in  said  bill 

No.  7,283;  Wonson  v.  Peterson,  3  B.  &  of  complaint   and   in  violation   of  the 

A.  Pat.  Cas.  249, 13  Pat.  Off.  Gaz.  548,  30  complainant's  exclusive  right  secured 

Fed.  Cas.  No.  17,934.  by  the  patent  of  186^,"  the  answer  is  an 

Abandonment   or   Dedication. —  A   de-  implied  admission  of  the  actual  use  of 

fense  that  the  patentee  has  abandoned  the  article  and  complainant  need   not 

or  dedicated  his  patent  to  the  public  use  make  any  further  proof  of  infringement, 

must  beset  up  in  the  answer.     Williams  Jordan  v.  Wallace,  5  Fish.  Pat.  Cas.  185, 

V.  Boston,  etc.,  R.  Co.,  17  Blatchf.  (U.  S.)  8  Phila.  (Pa.)  165,  28  Leg.  Int.  (Pa.)  373, 

21,  16  Pat.  Off.  Gaz.  906,  4  B.  &  A.  Pat.  i  Leg.  Gaz.  Rep.  354,  3  Leg.  Gaz.  (Pa.)- 
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Form  No.  14992.' 

(  Title  of  court  as  in  Form  No.  U989.) 
John  Doe,  plaintiff, 
against 
Richard  Roe,   defendant.  ) 

The  answer  oi  Richard  Roe  to  plaintiff's  bill  of  complaint  herein. 

This  defendant  now  and  at  all  times  saving  and  reserving  unto 
himself  all  benefit  and  advantage  of  exception  which  can  or  may  be 
had  or  taken  to  the  errors  or  uncertainties  or  other  imperfections 
contained  in  said  bill  of  complaint,  for  answer  thereto,  or  unto  so 
much  thereof  as  said  defendant  is  advised  is  material  for  him  to 
answer,  says, 

I.  Upon  information  and  belief,  he  denies  that  Sdiid.  John  Doe  was 
the  true  original  or  first  inventor  of  any  new  or  useful  invention  in 
pipes,  as  is  alleged  in  said  bill  of  complaint,  and  says  that  it  is  not 
true  that  said  alleged  invention  was  not  known  or  used  in  this 
country  and  not  patented  or  described  in  any  printed  publication  in 
this  or  foreign  countries  before  his  alleged  invention  thereof,  or  that 
the  same  had  not,  at  the  time  of  his  application  for  patent  therefor, 
been  in  public  use  or  on  sale  for  more  than  two  years. 

II.  Except  by  said  bill  of  complaint,  he  is  not  informed  whether 
'letters  patent  for  said  alleged  invention  in  due  form  of  law  were 
issued  to  ssiid.  John  Doe,  or  whether  said  alleged  letters  patent  were 
under  the  seal  of  the  patent-office  of  the  United  States,  or  whether 
signed  by  the  secretary  of  the  interior,  or  whether  countersigned  by 
the  commissioner  of  patents,  and  leaves  plaintiff  to  make  such  proof 
thereof  as  he  may,  and  he  denies  that  said  letters  patent,  granted  to 
^diid  John  Doe,  his  heirs  or  assigns,  for  the  term  of  seventeen  years,  or 
for  any  other  term,  the  full  and  exclusive  right  or  any  other  right  of 
making,  using  or  vending  said  alleged  invention  throughout  the 
United  States  and  territories  thereof,  or  any  right  whatsoever. 

III.  He  denies  that  at  the  time  alleged  in  said  bill  of  complaint,  or 

371,  19  Pittsb.  Leg.  J.  (Pa.)  82,  13  Fed.  lishments  in  a  specified  county  as  the 

Cas.  No.  7,523.  places  where    prior  use  of   the  inven- 

Prior  TJse.  —  An   answer  to  a  bill  for  tion  had  been  shown,  they  fulfilled  the 

infringement  should  set  out  the  names  requirements  of  the  statute.     Smith  v. 

of  the   persons  who  used  the   patented  Frazer,    5  Fish.   Pat.  Cas.  543,   29  Leg. 

article  or  knew  it  before  the   patentee  Int.  (Pa.)  196,  3  Pittsb.  (Pa.)  397,  2  Pat. 

used  it  or  knew  it,  and  state  the  names  Off.  Gaz.   175,  Merw.  Pat.  Inv.  121,   19 

of    the    places    where   it   was    used  or  Pittsb.   Leg.  J.  (Pa.)  154,  22   Fed.  Cas. 

known.     Orr  v.    Merrill,   i   Woodb.  &  No.  13,048. 

M.  (U.  S.)  376,  2  Robb.  Pat.  Cas.  331,  On  a  bill  in  chancery  for  the  infringe- 
rs Fed.  Cas.  No.  10,591;  Agawam  Co.  ment  of  a  patent,  an  allegation  in  the 
V.  Jordan,  7  Wall.  (U.  S.)  583.  But  answer  of  the  sale  and  public  use 
where  a  defendant,  in  his  answer,  gives  "prior  to  the  filing  of  the  application 
notice  of  prior  use  by  a  specified  person  for  a  patent,"  with  the  consent  and  al- 
of  an  invention,  he  may  prove  the  lowance  of  the  inventor,  is  insufficient 
fact  by  another  without  calling  such  unless  it  is  also  alleged  that  such  sale 
person.  Lock  v.  Pennsylvania  R.  Co.,  or  use  was  more  than  two  years  before 
I  N.  Y.  L.  J.  227,  15  Fed.  Cas.  No.  the  filing  of  the  application.  Agawam 
8,438.  Co.  V.  Jordan,  7  Wall.  (U.  S.)  583. 

Where  defendants,  in  their  notice  of  1.   United  States.  —  Rev.   Stat.  (1878), 

special  matter  in  a  proceeding  in  equity,  ^5  4920. 

gave  the  names  of  certain  mining  estab-  See,  generally,  supra,  note  i,  p.  703. 
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at  any  other  time,  he  did  make,  use  or  vend  pipes  containing  and 
embodying  the  improvement  and  invention  set  forth  and  covered  by 
said  letters  patent,  or  that  he  has  in  any  way  infringed  upon  the 
exclusive  rights  or  any  rights  of  the  plaintiff,  or  intended  to  do  so, 
and  denies  that  he  has  derived  or  realized  any  profits  which  plaintiff 
would  have  derived  from  his  alleged  exclusive  rights,  and  denies  that 
plaintiff  is  deprived  of  any  royalties  or  has  incurred  any  damage  by 
any  unlawful  or  wrongful  acts  of  him,  the  said  defendant. 

IV.  He  says  that  upon  information  and  belief  the  s^X^.  John  Doe 
was  not  the  original  and  first  inventor  or  discoverer  of  the  invention 
purporting  to  be  covered  by  said  letters  patent,  or  of  any  material 
or  substantial  parts  thereof,  and  that  the  same  or  material  or  sub- 
stantial parts  thereof  had  been  in  public  use  and  on  sale  in  this 
country  prior  to  said  alleged  invention,  and  for  more  than  two  years 
prior  to  the  application  for  said  letters  patent,  and  that  the  same  had 
been  described  and  illustrated  in  printed  publications  prior  to  the 
date  of  said  supposed  invention  of  said  John  Doe. 

And  defendant  specifies  as  instances  of  such  prior  use  and  publi- 
cation the  following,  to  wit:  Stemless  pipes  have  been  manufactured 
and  sold  by  Samuel  Short.,  at  Hartford.,  Connecticut.,  and  by  James  Dal- 
ton,  at  King's  Park,  in  the  state  oi New  York;  and  a  printed  publi- 
cation made  up  of  figures  and  drawings  illustrating  various  styles  of 
pipes,  entitled  "Pipes  I  Have  Met,"  issued  and  circulated  by  Wil- 
liam Holmes,  at  the  city  of  London,  England,  which  defendant  craves 
leave  to  produce  and  exhibit  to  the  court  upon  the  hearing  of  this 
case,  together  with  proof  that  the  particular  copy  of  said  book  pro- 
duced was  printed  and  circulated  at  least  four  years  prior  to  the 
alleged  invention  of  said  John  Doe;  the  particular  illustration  referred 
to  is  on  page  IS  of  said  book,  and  is  entitled  "  Figure  A"  therein. 

V.  He  says,  upon  information  and  belief,  that  defendant  has  full 
and  adequate  relief  at  law,  and  that  this  court,  as  a  court  of  equity, 
has  no  jurisdiction. 

Wherefore  said  defendant  having  fully  answered  plaintiff's  said  bill 
of  complaint,  in  so  far  as  he  is  advised  the  same  is  material  and 
necessary  to  be  answered,  denies  that  said  plaintiff  is  entitled  to  the 
relief  demanded  in  said  bill  of  complaint  or  any  part  thereof,  or  any 
relief  whatsoever,  and  prays  the  same  advantage  of  his  aforesaid 
answer  as  if  he  had  pleaded  and  demurred  to  said  bill  of  complaint,  and 
prays  to  be  dismissed  hence  with  his  reasonable  charges  in  this  behalf. 

Richard  Roe. 

Moore  &*  McNally,  Solicitors  for  defendant. 

Joseph  Story,  of  counsel. 

(3)  Decree. 

Form  No.  14993. 

(Precedent  in  Corning  v.  Troy  Iron,  etc.,  Factory,  15  How.  (U.  S.)455.)' 
At  a  term  of  the  Circuit  Court  of  the  United  States  for  the  Northern 

1.  This  decree  was  entered  in  accord-     court  below  dismissing   plaintiff's  bill 
ance  with  a  mandate  of  the  supreme     of  complaint, 
court    reversing    a    judgment    of    the 
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District  of  New  York^  held  at  the  court-house  in  the  village  of  Canan- 
daigua,  on  the  28th  day  oi  June,  iSSS. 

Present:  The  Honorable  Samuel  Nelson,  Nathan  K.  Hall,  Judges. 
The  Troy  Iron  and  Nail  Factory  \ 

V.  K  In  Equity. 

Mrastus  Corning,  James  Horner  and  John  H.  Winsloiv.  ) 

The  above  named,  the  Troy  Iron  and  Nail  Factory,  the  complainants 
in  the  above  entitled  suit,  having  duly  appealed  to  the  Supreme  Court 
of  the  United  States  from  that  part  of  the  decree  made  in  this  suit, 
which  dismissed  the  bill  of  complaint  herein  with  cost  to  be  taxed, 
and  the  said  Supreme  Court  of  the  United  States  having  duly  heard  the 
said  appeal  at  \.\\t  December  term,  i8<5^,  upon  the  transcript  of  the 
record,  and  having  reversed  the  said  decree  of  the  Circuit  Court  of 
the  United  States  for  t\\Q  Northern  District  oi  New  York,  with  costs, 
and  having  ordered,  adjudged,  and  decreed  that  the  said  complain- 
ants recover  against  the  said  defendants  three  hundred  and  sixty  dollars 
and  forty-two  cents  for  their  costs  in  said  Supreme  Court  and  that 
they  have  execution  therefor:  The  said  Supreme  Court  having 
remanded  the  said  cause  to  the  said  Circuit  Court  with  instructions 
to  enjoin  the  defendants  perpetually  from  using  the  improved 
machinery  with  the  bending  lever  for  making  hook  or  brad-headed 
spikes,  patented  \.o  Henry  Burden  the  2d  September,  i8^C,  and  assigned 
or  transferred  to  the  complainants,  as  set  forth  in  complainants'  bill, 
and  to  enter  a  decree  in  favor  of  the  complainants  for  the  use  and 
profits  thereof,  upon  an  account  to  be  stated  by  a  master  under  the 
direction  of  the  said  Circuit  Court,  as  is  prayed  for  by  the  said  com- 
plainants in  their  bill  of  complaint,  and  for  such  further  proceedings 
to  be  had  thereon,  in  conformity  to  the  opinion  and  decree  of  the 
said  Supreme  Conrt,  as  to  law  and  justice  may  appertain,  which  order, 
decree,  and  instructions  appear  to  this  court  by  the  mandate  of  the 
said  Supreme  Court: 

Now,  therefore,  on  filing  the  said  mandate,  and  in  pursuance 
thereof,  and  after  hearing  Mr.  Stevens,  for  the  said  complainants,  and 
Messrs.  Seymour  and  Seward,  for  the  defendants,  it  is  ordered, 
adjudged,  and  decreed,  and  this  court,  by  virtue  of  the  power  and 
authority  therein  vested,  and  in  obedience  to  the  said  mandate,  doth 
order,  adjudge,  and  decree,  that  the  instrument  in  writing,  bearing 
date  the  lJt.th  day  of  October,  \2>Jf.5,  stated  and  set  forth  in  the  plead- 
ings in  this  cause,  executed  by  the  said  Henry  Burden  and  the  said 
defendants,  did  not,  in  legal  effect  or  otherwise,  or  by  just  construc- 
tion, license,  impart,  authorize,  or  convey  a  right  to  the  said  defend- 
ants to  use  the  said  improvements  in  the  manufacture  of  the 
hook-headed  spikes,  by  the  machinery  mentioned  in  the  said  bill  of 
complaint,  or  any  rights  secured  to  the  ?,da<\  Henry  Burden  by  the  said 
letters-patent,  and  assigned  or  transferred  to  the  said  complainants, 
as  aforesaid. 

And  it  is  further  adjudged  and  decreed,  that  the  said  defendants 
have  infringed  and  violated  the  said  patent,  so  granted  to  the  said 
Henry  Burden,  as  aforesaid,  by  making  and  vending  the  said  hook- 
headed  spikes  by  the  said  machinery  patented  to  the  said  Burden  on- 
2d  September,  as  aforesaid. 
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And  it  is  further  adjudged  and  decreed,  that  the  said  defendants 
do  account  to  the  said  complainants  for  the  damages  or  use  and 
profits,  in  consequence  of  the  said  infringements  by  the  said 
defendants. 

And  it  is  further  adjudged  and  decreed,  that  an  account  of  the 
damages,  or  use  and  profits,  be  taken  and  stated  by  Marcus  T. 
Reynolds,  Esq.,  counsellor  at  law,  as  master  of  t)\\%  cowrt,  pro  hac  vice ^ 
and  that  the  defendants  attend  before  the  said  master,  from  time  to 
time,  under  the  direction  of  the  said  master,  and  that  the  said  com- 
plainants may  examine  the  said  defendants  under  oath  as  to  the 
several  matters  pending  on  the  said  reference,  and  that  the  said 
defendants  produce  before  the  said  master,  upon  oath,  all  such  deeds, 
books,  papers,  and  writings,  as  the  said  master  shall  direct,  in  their 
custody  or  under  their  control,  relating  to  said  matters,  which  shall 
be  pending  before  said  master. 

And  it  is  further  ordered  and  decreed,  that  a  perpetual  injunction 
issue  out  of  and  under  the  seal  of  this  court,  against  the  said  defend- 
ants, commanding  them,  their  attorneys,  agents,  and  workmen,  to 
desist  and  refrain  from  making,  using,  or  vending  any  machine  con- 
taining the  new  and  useful  improvement  for  which  letters-patent 
were  granted  to  the  said  Henry  Burden  on  the  second  day  of  Septem- 
ber^ i8^6>,  and  from  in  any  manner  infringing  or  violating  any  of  the 
rights  or  privileges  granted  or  secured  by  said  patent. 

And  it  is  further  ordered,  that  the  said  complainants  recover  of 
the  said  defendants  the  damages  or  use  and  profits  which  shall 
be  reported  by  the  said  master,  and  that  upon  the  confirmation  of 
his  report  or  decree,  be  entered  against  the  defendants  therefor,  and 
also  for  the  costs  of  the  complainants  in  this  suit  in  this  court,  and 
that  the  said  complainants  have  execution  therefor  and  for  the  costs 
in  the  said  Supreme  Court. 

And  it  is  further  ordered  and  decreed,  that  such  other  proceedings 
be  had  herein,  in  conformity  to  the  opinion  of  the  said  Supreme 
Court,  as  to  law  and  justice  may  appertain,  and  that  the  parties  and 
master  may  apply,  upon  due  notice,  to  this  court,  upon  the  foot  of 
this  decree,  for  such  other  and  further  orders,  instructions,  and 
directions,  as  may  be  necessary. 

A.  A.  Boyce^  Clerk. 

2.  To  Cancel  Interfering  Patent, 
a.  Bill. 

Form  No.  14994.' 

(^Commencing  as  in  Form  No.  Ijf989,  and  continuing  do7vn  to  *.) 
And  your  orator  further  shows  unto  your  honors  that  he  is  the 
sole  and  exclusive  owner  of  said  last  mentioned  letters  patent  and 
the  inventions  and  improvements  therein  described,  and  all  of  the 
rights  and  privileges  granted  and  secured  or  intended  to  be  granted 
and  secured  thereby. 

1.   United  States.  —  Rev.  Stat.  (1878),  §  4918. 
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And  your  orator  further  shows  unto  your  honors  that  after  the 
Issuing  of  his  said  letters  patent,  to  wit,  on  or  about  the  tenth  day  of 
May^  iS99,  the  defendant,  Richard  Roe,  wrongfully  made  application 
in  the  patent  office  of  the  United  States  for  letters  patent  for  the 
improvement  in  pipes  invented  and  patented  by  your  orator  as  afore- 
said, and  that  upon  the  application  of  said  Richard  Roe,  such  pro- 
ceedings were  had  that  letters  patent  No.  136,2Ji3,  bearing  date  the 
said  tenth  day  oi  May,  i899,  were  issued  in  due  form  of  law  under 
the  seal  of  the  patent-office  of  the  United  States,  signed  by  the  sec- 
retary of  the  interior  and  countersigned  by  the  commissioner  of 
patents,  and  purporting  to  grant  to  the  said  Richard  Roe,  his  heirs  or 
-assigns,  for  the  full  term  of  seventeen  years  from  the  day  of  the  date 
thereof,  the  full  and  exclusive  right  of  making,  using  and  vending  to 
others  the  aforesaid  pipes,  the  same  being  in  fact  the  invention  of 
your  orator,  and  being  the  same  invention  which  was  described  and 
claimed  in  the  aforesaid  letters  patent,  as  will  more  fully  appear  by 
a  reference  to  said  letters  patent,  a  duly  authenticated  copy  whereof 
is  hereunto  annexed,  marked  Exhibit  B. 

And  your  orator  further  shows  unto  your  honors  that  he  has 
expended  large  sums  of  money  in  developing  and  introducing  into 
use  stemless  pipes,  containing  the  improvements  in  his  said  letters 
patent  mentioned,  and  has  engaged  in  the  business  of  manufacturing 
and  selling  such  pipes,  and  that  the  said  invention  has  been  and  is 
of  great  value  and  advantage,  and  that  a  large  number  of  stemless 
pipes  have  been  made,  according  to  said  invention,  and  sold  by  your 
orator. 

And  your  orator  further  shows  unto  your  honors  that  the  said 
Richard  Roe  is  asserting  title  under  said  letters  patent  No.  1S6,%I^2, 
granted  to  the  defendant  Richard  Roe  as  aforesaid,  and  is  claiming 
thereunder  the  exclusive  rights  granted  and  secured  to  your  orator 
by  his  said  letters  patent  aforesaid,  and  that  defendant  is  thereby 
and  has  been  inflicting  great  damage  and  injury  to  your  orator  and 
will  greatly  and  irreparably  damage  your  orator  if  such  wrongful 
acts  be  not  enjoined  and  restrained. 

To  the  end  therefore  that  the  said  defendant  may,  if  he  can,  show 
why  the  said  interfering  letters  patent  granted  to  said  Richard  Roe, 
as  aforesaid,  should  not  be  decreed  by  this  court  to  be  invalid, 
inoperative  and  void,  and  be  ordered  to  be  cancelled,  annulled  and 
set  aside,  and  why  the  said  Richard  Roe  should  not  be  required  to 
answer  and  disclose  on  oath  the  names  of  all  persons  whomsoever 
interested  in  said  letters  patent  or  in  the  working  of  the  said  inven- 
tion claimed  under  the  same  in  said  violation  of  your  orator's  rights, 
in  order  that  said  persons  may  be  made  parties  to  this  proceeding, 
and  that  said  Richard  Roe,  his  associates,  agents  and  employees,  may 
be  enjoined  and  restrained  both  provisionally  and  perpetually  from 
asserting  any  right  in  said  letters  patent  granted  to  said  Richard  Roe 
as  aforesaid,  or  in  or  under  the  invention  purporting  to  be  secured 
by  said  letters,  and  why  your  orator  should  not  have  a  preliminary 
injunction  and  such  other  and  further  relief  as  equity  may  require. 

May  it  please  your  honor  to  grant  your  orator  not  only  a  writ  o£ 
injunction  {concluding  as  in  Form  No.  H989). 
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b.  Decree. 

Form  No.  14995. 
(Precedent  in  Sturges  v.  Van  Hagen,  6  Fish.  Pat.  Cas.  573.)' 

[{Caption  as  in  Form  No.  1^99iJ.)\^ 

This  cause  having  come  on  to  be  heard  upon  the  bill  of  complaint, 
answer,  and  replication  herein,  and  the  proofs,  documentary  and 
written,  taken  and  filed  in  said  cause,  now,  therefore,  on  considera- 
tion thereof,  and  on  motion  of  N.  C.  Gridley,  counsel  for  complainant, 
it  is  ordered,  adjudged,  and  decreed,  and  the  court  doth  hereby 
order,  adjudge,  and  decree,  that  the  letters  patent  of  the  United 
States  of  America,  No.  114,068,  bearing  date  April 25,  a.  d.  i87i,  and 
issued  to  the  said  defendant,  Isaac  Van  Hagen,  be,  and  the  same  is 
hereby  revoked,  vacated,  and  declared  null  and  void,  and  of  no  effect, 
and  that  the  said  defendant,  Isaac  Van  Hagen,  be,  and  he  is  hereby 
divested  of  all  right  and  interest  he  had,  under  and  by  virtue  of  said 
letters  patent,  in  and  to  the  "  improvement  in  machines  for  punching 
and  stamping  metal,"  therein  described. 

And  it  appearing  to  the  court,  from  admissions  of  the  parties  made 
on  the  hearing,  that  said  defendant  is  the  sole  owner  of  said  patent, 
it  is  further  ordered,  adjudged,  and  decreed  that  the  said  defendant, 
Isaac  Van  Hagen,  do,  within  sixty  days  from  the  date  hereof,  sur- 
render and  deliver  up  to  the  clerk  of  this  court  the  said  letters  patent 
No.  llJf.,068.  And  thereupon  the  said  clerk  shall  write  with  ink 
across  the  face  of  said  letters  patent  the  words,  "  Revoked,  vacated, 
and  declared  null  and  void  by  the  Circuit  Court  of  the  United  States 
of  America  for  iht  Northern  District  oi  Illinois,"  Sind.  shall  then  trans- 
mit the  said  letters  patent,  so  canceled,  properly  enveloped,  to  the 
"  Secretary  of*  the  Interior  of  the  United  States  of  America,  Wash- 
ington, D.  C."  And  it  is  further  ordered,  adjudged  and  decreed 
that  the  record  of  the  said  letters  patent  No.  llX,068  be  canceled, 
quashed,  and  annulled. 

And  it  is  further  ordered  that  the  clerk  of  this  court,  after  the 
expiration  of  sixty  days  from  the  date  hereof,  do  transmit  to  the 
Secretary  of  the  Interior,  Washington,  D.  C,  a  certified  copy  of  this 
decree. 

And  it  is  further  ordered,  adjudged,  and  decreed  that  the  said 
complainants  do  recover  of  the  defendant  their  costs  and  disburse- 
ments in  this  suit  to  be  taxed. 

II.  CRIMINAL  PROSECUTION. 

1 .  Selling-  Patent-right  Without  Recording:  Copy  of  Letters. 

Form  No.  14996.* 

{Commencing  as  in  Form  No.   10692,  and  continuing  down  to  *)  did 

1,  United  States.  —  Rev.  Slal.  (1878),  3.  Indiana.  —  Horner's  Stat.  (1896), 
§  4918.  §§  6054-6056. 

2.  The  matter  to  be  supplied  within  Similar  statutes  exist  as  follows,  to 
[  ]  will  not   be   found   in  the  reported  wit: 

case.  Kansas.  —  Gen.  Stat.  (1897),  c.  167. 
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then  and  there,  unlawfully  and  wrongfully,  sell  to  one  Samuel  Shorty 
for  the  sum  of  one  thousand  dollars,  a  certain  patent-right,  to  wit,  the 
right  to  sell  and  lease  throughout  the  county  of  Posey,  in  this  state,  a 
certain  patented  article,  to  wit,  "  Brown's  Patent  Stemless  Pipe"  he, 
the  said  John  Doe,  not  having  theretofore  first  filed  with  the  clerk  of 
the  court  of  the  said  county  of  Posey  copy  of  the  letters  patent,  duly 
authenticated,  for  the  said  "  Brown's  Patent  Stemless  Pipe"  and  with- 
out having  sworn  or  affirmed  to  an  affidavit  before  said  clerk  that  said 
letters  patent  were  genuine  and  had  not  been  revoked  or  annulled, 
contrary  to  the  form  {concluding  as  in  Form  No.  10692'). 

2.  Taking  Note  Without  Expressingc  Consideration. 

Form  No.  14997.' 

(Commeticing  as  in  Form  No.  10701,  and  continuing  down  to  *)  did 
then  and  there  sell  to  one  Samuel  Short  a  certain  patent-right,  to  wit, 
the  right  to  sell  and  lease  throughout  said  state  of  Minnesota  a  cer- 
tain patented  article,  to  wit,  ^^ Browns  Patent  Stemless  Pipe,"  and  did 
then  and  there  unlawfully  and  wrongfully  take  a  promissory  note  in 
writing  for  said  patent-right,  signed  by  said  Samuel  Short,  to  wit,  a 
note  for  the  sum  of  one  thousand  dollars,  without  having  then  and 
there  inserted  in  the  body  of  said  note,  above  the  place  of  signature 
of  the  maker  thereof,  in  plain  and  legible  printing  or  writing,  the 
words  "  Given  for  a  patent-right." 

Dated  {concluding  as  in  Form  No.  1070T). 

Minnesota. —  Stat.  (1894),  §  8047  ^^j^r^.  Ohio.  —  Bates' Anno.  Stat.  (1897),  § 

1.  Minnesota.  —  Stat.  (1894),  §§  8048,  6993. 

8049.  Pennsylvania.  —  Bright.     Pur.     Dig. 

Similar  statutes  exist  in  the  follow-  (1894),  p.  1732,  g§  3,  4. 

ing  states,  to  wit:  Vermont.  —  Stat.  (1894),  §  5151. 

Connecticut.  —  Gen.   Stat.   (1888),  §§  In    Ohio,    however,  the   statute   has 

1865,  1866.  been  held  to  be  in  contravention  of  the 

Georgia.  —  Laws  (1897),  p.  81,  §  I.  constitution  and    laws  of   the   United 

New    York.  —  Cook's     Pen.     Code  States  and  therefore  void.     /«  r^  Lake, 

(1898),  §  384.  II  W.  L.  B.  308. 
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Seethe  title  POOR  PERSONS. 


PAWNBROKERS. 
I.  Criminal  prosecutions  against,  712. 

1.  For  Buying  at  Private   Sale  Second-hand  Goods  Offered  in 

Pledge^  712. 

2.  For  Charging  Excessive  Interest^  712. 

3.  For  Defacing  Goods ^  712. 

4.  For  Doing  Business  Without  a  License^  713. 

6.  For  Failure  to  Give  Memorandum  to  Pledgor^  714. 

6.  For  Failure  to  Insure  Goods,  714. 

7.  For  Failure  to  Keep  Record  of  Goods,  715. 

8.  For  Failure  to  Report  to  Mayor,  715. 

0.  For  Making  Loan  on  Part  of  Article  Offered  in  Entirety ^  716. 

10.  For  Refusing  to  Allow  Police  to  Inspect  Record,  716. 

11.  For  Refusing  to  Disclose  Name  and  Address  of  Purchaser , 

717. 
18,   For  Refusing  to  Exhibit  Stolen  Goods,  717. 

13.  For  Unlawfully  Receiving  Pledge,  718. 

a.  From  Minor,  718. 

b.  On  Sunday,  718. 

14.  For  Unlawfully  Selling  Goods  Pawned^  719. 

a.  At  Private  Sale,  ^ig. 

b.  Before  Expiration  of  Time  to  Redeem,  719. 

c.  Without  Advertising  Sale,  720. 

II.  CIVIL  ACTIONS  AGAINST,  720. 

1.  For  Penalties,  720. 

a.  For  Doing  Business  Without  a  License,  720. 

b.  For  Failure  to  Make  Report  to  Chief  of  Police,  721. 
a.  For  Return  of  Pledge  or  Damages  for  Conversion,  722. 

CROSS-REFERENCES. 

For  other  Forms  in  Proceedings  to  Recover  Penalties,  see  the  title  PEN- 
ALTIES,  FORFEITURES,  FINES  AND  AMERCE- 
MENT, p.  747. 

For  other  Forms  relating  to  Pledges,  see  the  title  PLEDGES. 
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I.   CRIMINAL  PROSECUTIONS  AGAINST.^ 

1.  For  Buying"  at  Private  Sale  Second-hand  Goods  Offered 

in  Pledge. 

Form  No.  14998.' 

{Commencement  as  in  Form  No.  0669^  John  Doe,  while  engaged  in  and 
carrying  on  the  business  of  pawnbroker,  in  the  district  aforesaid,  did 
unlawfully  buy  certain  second-hand  goods,  to  wit,  a  second-hand  suit 
of  clothes,  from  one  Samuel  Short,  the  said  second-hand  suit  of  clothes 
being  by  the  said  Samuel  Short  then  and  there  offered  to  the  said 
John  Doe,  as  a  pawn  or  pledge,  the  said  purchase  not  being  made  at 
a  sale  at  public  auction,  as  provided  by  law,  but  at  a  private  sale 
between  said  Johfi  Doe  and  said  Samuel  Short  in  the  shop  or  store  of 
the  said  John  Doe,  against  the  {concluding  as  in  Form  No.  6669). 

2.  For  Charging  Excessive  Interest. 

Form  No.  14999.'' 

{Commencing  as  in  Fortft  No.  10691,  and  continuing  down  to  *)  while 
engaged  in  and  carrying  on  the  business  of  pawnbroker  in  the  county 
aforesaid,  did  unlawfully  charge  and  collect  a  greater  percentage  upon 
money  advanced  by  him  as  pawnbroker  and  for  the  use  and  forbear- 
ance thereof,  than  the  rate  of  three  per  cent,  per  month,  to  wit.  Jive 
per  cent,  per  month,  contrary  to  the  {concluding  as  in  Fortn  No.  1069t). 

3.  For  Defacing  Goods. 

Form  No.  i  5  o  o  0.  ■• 

{Commencing  as  in   Form  No.   10717,   and  cofitinuing  down     to    *) 

1.  Requisites  of  Indictment,  etc.  —  For  greater  percentage  upon  money  ad- 
the  formal  parts  of  a  criminal  complaint,  vanced  than  the  rate  of  three  percent, 
indictment  or  information  in  a  particu-  per  month.  Starr  &  C.  Anno.  Stat, 
lar  jurisdiction  see  the  titles  Criminal  U8cj6),  c.  74,  par.  15. 

Complaints,    vol.    5.    p.    930;    Indict-        Similai  statutes  exist  in  the  following 

MENTS,  vol.  9,  p.  615;  Informations  in  states,  to  wit: 

Criminal  Cases,  vol.  9,  p.  768.  Arizona.  —  Pen.  Code  (1887),  §558. 

2.  District  0/  Columbia. — No  pawn-  California. —  Pen.  Code  (1897),  §  340 
broker  shall,  under  any  pretense  what-  Colorado.  —  Laws  (1897),  c.  66,  §§  8,  9 
ever,  purchase  or  buy  any  second-hand  Connecticut.  —  Laws  (1895),  c.  179,  ^5  6 
furniture,  metal  or  clothes,  or  any  Delaware.  —  Laws  (1897),  c.  374,  §  8 
other  article  or  thing  offered  to  him  or  District  of  Columbia.  —  Comp.  Stat 
her  as  pawn  or  pledge,  except  at  sale  (1894),  c.  52,  §  7. 

bv  public  auction.     Comp.  Stat.  (1894),  Massachusetts. — Stat.  (1895),  c.  497,  §3 

c'  52,  §  12.  Missouri.  —  Rev.  Stat.  (1899),  §  8858 

Similar  statutes  exist  in  the  following  Montana. —  Pen.  Code  (1895),  i;§  620 

states,  to  wit:  622;  Pol.  Code  (1895),  ^  3310. 

New  Jersey.  — Gen.    Stat.    (iS'    ),    ">.  Ne',v  Jersey. —  Gen.    Stat.    (1895),    p 

2447,  §  18.  2445,  g  3,  p. '2246,  §  15. 

New  York. — Birds.  Rev.  Stat.  (1S96),  Ne7v  Mexico.  — Comp.  Laws  (1897),  § 

p.  2248,  §  II.  2680. 

Rhode  Island.  —  Gen.  Laws  (1896),  c.  New  York.  —  Birds.  Rev.  Stat.  (1896) 

105,  §  4.  p.  2247.  ^  7. 

3.  Illinois.  —  It  shall  be  unlawful  for  4.  Rhode  Island.  —  No  pawnbroker 
any  pawnbroker  to  charge  or  collect  a  shall  deface,  scratch,  obliterate,  muti- 
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while  engaged  in  and  carrying  on  the  business  of  pawnbroker,  did 
then  and  there  unlawfully  deface,  obliterate  and  melt  a  certain  arti- 
cle received  by  him  in  pawn,  to  wit,  a  gold  medal,  then  and  there  and 
thereby  destroying  the  identity  of  said  medal,  against  the  form  {con- 
cluding as  in  For7n  No.  10717). 


4.  For  Doing  Business  Without  a  License. 

Form  No.  1 5  o  o  i  .* 

(^Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *)  did 
unlawfully  engage  in  and  carry  on  the  business  of  loaning  money 
upon  mortgages,  deposits  and  pledges  of  wearing  apparel,  jewelry, 
ornaments,  household  goods  and  other  personal  property,  and  of 
purchasing  such  property  on  condition  of  selling  same  back  again  at 
a  stipulated  price,  he,  the  said  John  Doe,  not  then  and  there  being 
licensed  as  a  pawnbroker,  the  said  articles  then  and  there  being 
deposited  with  the  said  /ohn  Doe,  the  party  making  the  loan  upon 
them,  and  the  said  loans  not  then  and  there  being  made  by  the  said 
John  Doe  upon  stock,  bonds,  notes  or  other  written  or  printed  evi- 
dences of  ownership  of  property,  or  of  indebtedness  to  the  holder  or 
owner  of  any  such  securities,  against  the  (concluding  as  in  Form  No. 
10699). 


late,  separate  or  break  into  parts,  any 
article  received  by  him  in  pawn  or 
otherwise,  or  in  any  manner  do,  cause 
or  suffer  to  be  done  by  others,  anything 
which  shall  destroy  or  tend  to  destroy 
the  identity  of  such  article,  or  render 
the  identification  thereof  more  difficult. 
For  every  violation  of  the  provisions  of 
this  section,  such  pawnbroker  shall  be 
fined  not  exceeding  two  thousand  dol- 
lars, or  imprisoned  not  exceeding  one 
year.     Gen.  Laws  (1896),  c.  105,  g6. 

1.  Ma  sachusetts. — Whoever  shall  en- 
gage in  business  as  a  pawnbroker, 
without  obtaining  a  license  therefor, 
shall  be  punished  by  a  fine  of  not  less 
than  fifty  dollars  nor  more  than  three 
hundred  dollars,  or  by  imprisonment 
in  the  house  of  correction  for  not  more 
than  sixty  days,  or  by  both.  Stat. 
(1895),  c.  497,  §  I. 

Similar  statutes  exist  in  the  follow- 
ing states,  to  wit: 

California.  —  Pen.  Code (1897),  §  338. 

Colorado.  —  Laws  (1897),  c.  66,  §  16. 

Connecticut.—  Laws  (1895),  c.  179,  ^5. 

Delaware.  —  Laws  (1897),  p.  317,  §  i, 
as  amentted  Laws  (1899),  p.  21,  c.  14. 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  52,  §  I. 

Michigan. — Comp.  Laws  (1897),  §§ 
S32^(,  5331*- 


Minnesota.  —  Stat.  (1894),  §  6600. 

Mississippi.  —  Laws  (1898),  c    5,  §  60. 

Montana.  — Pol.  Code  (1895),  ^  3310; 
Pen.  Code  (1895),  §  620;  Laws  (1897),  p. 
197. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
735<?;  Laws  (1899),  ^  5. 

Ne'iO  Jersey.  —  Gen.  Stat.  (1895),  p. 
2444,  §§  I,  2,  7,  8. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  2246,  §§  I,  2;  p.  2248,  §  13. 

North  Carolifia.  — Laws  (1899),  p.  46, 

§33- 

North  Dakota.  —  Rev.  Codes  (1895),  § 
7246. 

6)/4?<7.  —  Bates' Anno.  Stat.  (1897),  §g 
4386,  6999,  2672 — 16,  2672 — 75. 

Oklahoma.  —  Stat.  (1893).  §  2538. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1650,  §S  2,  3,  5. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
105,  §§  I,  2. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887).  §  6603. 

Citing  an  Ordinance.  —  In  citing  an 
ordinance  in  a  criminal  complaint,  for 
doing  business  as  pawnbroker  without 
a  license, before  a  justice,  it  is  sufficient 
to  refer  to  its  title,  section  and  sub- 
division and  chapter  of  codified  ordi- 
nances of  the  city.  Philipsburg  f.. 
Weinstein,  21  Mont.  146. 
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5.  For  Failure  to  Give  Memorandum  to  Pledgor. 

Form  No.  15002.' 

{Commencement  as  in  Form  No.  6669)  was  engaged  in  and  carrying 
on  the  business  ot  pawnbroker,  and  on  said  second  ddiy  o(  January, 
A.  D.  i%98,  in  the  district  aforesaid,  while  so  engaged  in  and  carrying 
on  said  business  of  pawnbroker,  the  soXd  John  Doe  did  make  a  certain 
loan  of  money,  to  wit,  the  sum  of  fen  dollars,  to  one  Richard  Roe, 
upon  certain  personal  property,  to  wit,  one  gold  watch,  described  as 
follows:  {describing  watch'),  which  said  gold  watch  he,  the  said  Richard 
Roe,  then  and  there  pawned  and  pledged  to  him,  the  said  John  Doe,  and 
on  the  said  second  dsiv  oi  January,  a.  d.  i?>98,  in  said  district,  at  the 
time  of  making  said  loan  to  the  said  ^zV-^ar^i?^*?  as  aforesaid,  the  said 
Johfi  .Doe  did  unlawfully  fail,  neglect  and  refuse  to  deliver  to  him,  the 
said  Richard  Roe,  the  person  pawning  and  pledging  said  gold  watch,  a 
memorandum  or  note  signed  by  him,  the  said  John  Doe,  containing  the 
substance  of  the  entry  required  to  be  made  by  him,  the  said  John  Doe, 
in  his  book  of  entries,  against  the  {concluding  as  in  Form  No.  6669). 

6.  For  Failure  to  Insure  Goods. 

Form  No.  15003.' 

(^Commencing  as  in  Form  No.  10686,  and  continuing  do7un  to  *)  while 
•engaged  in  and  carrying  on  the  business  of  pawnbroker  under  and  by 
virtue  of  a  pawnbroker's  license,  duly  granted  under  the  hand  and 
official  seal  of  the  clerk  of  the  peace  of  said  New  Castle  county,  and 
after  having  entered  into  the  bond  with  warrant  of  attorney  for  con- 
fession of  judgment  thereto  attached  and  filed  the  same  with  the  clerk 
■of  the  peace  of  said  New  Castle  county  as  required  by  law,  and  after 
having  effected  an  insurance  against  fire  for  one  thousand do\\?LVS  on  the 
goods  pawned  and  pledged  to  him  as  required  by  law,  did,  upon 
demand  by  the  said  clerk  of  the  peace  of  said  New  Castle  county,  who 

1.  District oj  Columbia. —  Every  pawn-  Colorado.  —  Laws  (1897),  c.  66,  §  6. 

broker  shall,  at  the  time  of  each  loan,  Delaware.  —  Laws  (1897),  c.  374,  §  6, 

deliver  to  the  person  pawning  or  pledg-  Kentucky.  —  Stat.  (1894),  55  3790. 

ing  any  goods,  article  or  thing,  a  memo-  Massachusetts. —  Stat.  (1895),  c.  497, 

randum  or  note,  signed  by  him  or  her,  §  5. 

containingthesubstanceof  the  entry  re-  New  Jersey.  —  Gen.    Stat.    (1895),    p. 

quired  to  be  made,  excepting  as  to  the  2446,  ^  H- 

description  of  the  person,  and  no  charge  New  York.  —  Birds.  Rev.  Stat.  (1896), 

•shall  be  made  or  received  by  any  pawn-  p.    2247,  §  5;    Rev.  Stat.  (9th  ed.  1896), 

broker  for  any  such  entry,  memorandum  p.  2573,  §5. 

•or  note.     Comp.  Stat.  (1894),  c.  52,  i;  5.  Rhode  Island.  — G&n.  Laws  (1896),  c. 

Any  pawnbroker  who   shall   neglect  105.  §  3. 

or  refuse  to  furnish  such  memorandum  2.  Delaware. —  Every  pawnbroker  ap- 

shall,  for  every  such  neglect  or  refusal,  plying  for  a  license  shall  first  effect  an 

upon  conviction,  pay  a  fine  of  not  more  insurance    against    fire,     the     amount 

than  one  thousand  dollars  for  the  use  thereof   to    be    increased    at   any    time 

of   the    District    of   Columbia.     D.    C.  upon  demand  by  the  clerk  of  the  peace, 

Comp.  Stat.  (1894),  c.  52,  sj  13.  if  he  shall  become  satisfied  by  investi- 

Similar  statutes  exist  in  the  following  gation  that   an  increase   is  necessary, 

states,  to  wit:  Laws  (1897),  c.  374,  §  4. 
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had  become  satisfied  by  investigation  that  the  said  sum  of  one  thousand 
dollars  insurance  was  not  adequate,  unlawfully  neglect,  fail  and  refuse 
and  still  unlawfully  neglects,  fails  and  refuses  to  increase  the  amount 
of  insurance  against  fire  upon  the  said  goods  so  pawned  and  pledged, 
against  the  {concluding  as  in  Form  No.  10686). 

7.  Fop  Failure  to  Keep  Record  of  Goods. 

Form  No.  15004.' 

{Commencing  as  in  Form  No.  101 11  .^  and  continuing  down  to  *)  while 
■engaged  in  and  carrying  on  the  business  of  pawnbroker,  did  then  and 
there  unlawfully  fail  and  neglect  to  keep  a  book  in  which  to  enter  the 
-date,  duration  and  amount  of  loans  made  by  him,  with  a  full  and 
accurate  description  of  the  articles  pawned,  and  the  name,  personal 
description,  occupation  and  place  of  residence  (with  the  street  and 
number  of  the  house)  of  the  pawnor,  against  the  {concluding  as  in 
Form  No.  10717). 

8.  For  Failure  to  Report  to  Mayor. 

Form  No.  15005.' 

{Commencing  as  in  Form  No.  10713,  and  continuing  down  to  *)  while 
engaged  in  and  carrying  on  the  business  of  pawnbroker  in  the  city  of 
Canton,  in  said  county  and  state  aforesaid,  under  and  by  virtue  of  a 
certain  pawnbroker's  license,  duly  granted  to  him,  the  said  John  Doe, 
by  the  mayor  of  the  said  municipal  corporation,  the  said  city  of 
■Canton,  did  unlawfully  fail,  neglect  and  refuse  to  prepare  and  deliver 
to  the  mayor  of  the  said  city  of  Canton,  on  the  tenth  day  oi  March,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine, 
before  the   hour  of  twelve  o'clock  m.,  a  legal  and  correct  copy,  from 

1.  Rhode  Island.  —  Every  pawnbroker  Montana. —  Pen.  Code  (1895),  §  621; 

shall  keep  a  book  in  which  he  shall  en-  Pol.  Code  (1895),  §  3315. 

ter  the  date,  duration  and  amount  of  New  Jersey.  —  Gen.    Stat.   (1895),    p. 

any  loan  made   by  him,  a  full  and  ac-  2445,  §§  3,  11. 

curate  description  of  all  articles  pawned,  Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 

and   the   name,    personal    description,  4389,  6999,  2672 — 16. 

occupation  and  place  of  residence,  with  Utah.  —  Rev.  Stat.  (1898),  ^  1708. 

the  street  and  number  of  the  house,  2.  Ohio.  —  Every  person  licensed  as 

of  the   pawnor,    and   any  pawnbroker  a  pawnbroker  shall  prepare  and  deliver 

neglecting  or  refusing  so  to  do  shall  be  to  the  mayor  of  the  city,  every  day  be- 

fined  one  thousand  dollars.     Gen.  Laws  fore  the  hour  of  twelve  o'clock  noon,  a 

(1896),  c.  105,  §  3,  legible  and  correct  copy  from  theregis- 

Similar  statutes  exist  in  the  follow-  ter   by   him   to  be  kept,  containing   a 

ing  Slates,  to  wit:  description  of  all    personal   property, 

Arizona. — Pen.  Code  (1887),  ^  557.  bonds,  notes  or  other  securities  received 

Colorado. —  Laws  (1897),  c.  66,  §§  5, 18.  on   deposit   or   purchased    during    the 

Connecticut.  —  Laws    (1895),    c.    179,  preceding  day,  together  with  the  hour 

§  2.  at  which  the  articles  were  received,  to- 

Delaware.  —  Laws  (1897),  c.  374,  §  5.  gether  with  a  description  of  the  persons 

District  of  Columbia,  —  Comp.   Stat,  by  whom  left  in  pledge,  or  from  whom 

(1894),  c.  52,  §  4.  the  same  were  purchased.   Bates'  Anno. 

Kentucky.  —  Stat.  (1894),  |  3790.  Stat.  (1897),  §  4390. 

Massachusetts.  —  Stat.  (1890),   c.  416,  Similar  statutes  exist  in  the  foUow- 

•§  l;  Stat.  (1895),  c.  497,  §  4.  ing  slates,  to  wit: 
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the  registry  kept  by  him,  the  ■^■a\Cl  Joh/i  Doe,  as  required  by  law,  of 
and  description  of  all  property,  bonds,  notes  and  other  securities 
received  on  deposit  or  pledged  by  him  during  the  preceding  day, 
together  with  the  hour  at  which  the  goods  were  received  and  a 
description  of  the  person  by  whom  left  in  pledge  or  from  whom  the 
same  were  purchased,  contrary  to  {concluding  as  in  Form  No.  10713^. 

9.  Fop  Making*  Loan  on  Part  of  Article  Offered  in  Entirety. 

Form  No.  15006.' 

(Commencement  as  in  Form  No.  666&)  John  Doe,  while  engaged  in 
and  carrying  on  the  business  of  pawnbroker  in  the  district  afore- 
said, did  unlawfully  make  a  loan  on  the  separate  part  of  a  gold 
watch,  to  wit,  on  the  case  of  said  gold  watch,  a  part  separate  from 
the  works  thereof,  which  said  gold  watch  had  been  offered  to  him 
entire  with  both  works  and  case  by  way  of  pawn  or  pledge,  by  one 
Samuel  Short,  against  the  (concluding  as  in  Form  No.  6669'). 

10.  For  Refusing-  to  Allow  Police  to  Inspect  Record. 

Form  No.  15007,* 

(Commencing  as  in  Form  No.  10681,  and  continuing  down  to*.) 
The  saidy"^>^«  Doe,  on  th^  first  day  oi  January,  a.  d.  iW9,  in  the 
city  of  Globe,  in  the  county  of  Gila,  in  the  territory  of  Arizona,  while 
engaged  in  and  carrying  on  the  business  of  pawnbroker,  and  while 
keeping  a  register  as  required  by  law,  in  which  it  was  his  duty  to 
enter,  in  the  English  language,  the  date,  duration,  amount  of  interest 
of  every  loan  made  by  him,  and  an  accurate  description  of  the  prop- 
erty pledged  and  the  name  and  residence  of  the  pledgor,  did  then 
and  there  unlawfully  fail,  refuse  and  neglect  to  produce  said  register 

Kentucky. — Stat.  (1894),  §  3792.  one  article  or  thing,  and  which  article 

Rhode  Island.  — Gen.  Laws  (1896),  c.  or  thing  shall  have  been  pledged  entire 

'05.  S  3.  or  collectively  to  him  or  her  by  way  of 

Negativing  Proviso. —  Where  an  or-  pawn  or  pledge.     Comp.  Slat.  (1894),  c. 

dinance  which  required  the  pawnbroker  52,  §  11. 

to  report  every  day  to  the  police  au-  2.  Arizona.  —  Every  pawnbroker  who 
thorities  the  description  of  the  persons  fails,  refuses  or  neglects  to  produce  for 
from  whom  property  was  received,  etc.,  inspection  his  register,  or  to  exhibit  all 
contained  a  clause  disconnected  from  articles  received  by  him  in  pledge,  or 
the  clause  defining  the  offense  setting  his  account  of  sales,  to  any  officer  hold- 
out a  proviso  to  the  effect  that  it  is  un-  ing  a  warrant  authorizing  him  to  search 
necessary  to  furnish  a  description  of  for  personal  property,  is  guilty  of  a 
the  property  purchased  from  manu-  misdemeanor.  Pen.  Code  (1887),  §  561. 
facturers  or  wholesale  dealers  who  Similar  statutes  exist  in  the  follow- 
have  an   established  place  of  business,  ing  states,  to  wit: 

or   which    has  been    purchased   at    an  California. — Pen.  Code  (1897),  §  343. 

open   sale,  it  was  held  that  the  e.xcep-  Colorado.  —  Laws  (1897],  c.  66,  §  7. 

tion  being  in  a  subsequent  clause  and  Connecticut.  —  Laws    (1895),    c.     179, 

not   a    part   of    the    definition    of    the  §  2. 

offense  need  not  be  negatived.     Kansas  Delaware.  —  Laws  (1897),  c.   374,   §§ 

Git)'  V.  Garnier,  57  Kan.  412.  7,  16. 

1.  District  of  Columbia. — No  pawn-  District  of  Columbia. — Comp,    Stat, 

broker   shall    make    any    loan    on    the  (1894),  c.  52,  §  6. 

separate  or  divided  part  or  parts  of  any  Kentucky.  —  Stat.  (1894),  §  3790. 
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for  inspection  to  one  Simon  Stevenson,  an  officer  holding  a  warrant 
authorizing  him,  the  said  Simon  Stevenson,  to  search  for  personal 
property. 

{Concluding  as  in  Form  No.  10681.) 

11.  For  Refusing  to  Disclose  Name  and  Address  of 
Purchaser. 

Form  No.  15008 .' 

(Commencing  as  in  Form  No.  10683,  and  continuing  down  to  *)  The 
s,a.\6.  John  Doe,  on  the  Jirst  ddiy  oi  January  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-nine,  at  the  said  city  and 
county  of  San  Francisco,  then  and  there  being  engaged  in  and  carrying 
on  the  business  of  pawnbroker,  did  receive  in  pawn  from  one  Richard 
Roe  a  certain  gold  watch,  described  as  follows:  (describing  watch), 
and  afterwards,  to  wit,  on  the  first  da.y  oi  August,  the  same  being 
more  than  six  months  after  the  last  day  fixed  by  contract  for  the 
redemption  of  said  gold  watch  so  received  and  pawned  as  afore- 
said, the  said  John  Doe  did  upon  due  notice  sell  the  said  gold  watch 
so  received  in  pawn  as  aforesaid  in  the  manner  prescribed  by  law  for 
the  sale  of  such  articles;  and  afterwards,  to  wit,  on  the  second  day  of 
August  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
nine,  in  the  city  and  county  of  San  Francisco  aforesaid,  he,  the  said  John 
Doe,  did  then  and  there  unlawfully  and  wilfully  refuse  to  disclose  to 
the  said  Richard  Roe,  the  said  pledgor,  the  name  of  the  purchaser  of 
said  gold  watch  so  sold  as  aforesaid,  and  did  then  and  there  also 
refuse  to  disclose  the  price  received  by  him,  the  said  John  Doe,  for 
the  said  gold  watch  so  received  by  him,  the  said  John  Doe,  in  pledge 
and  subsequently  sold  as  aforesaid,  contrary  to  (concluding  as  in  Form 
No.  10683). 

12.  For  Refusing  to  Exhibit  Stolen  Goods. 

Form  No.  15009.* 

(Commencing  as  in  Form  No.  10701,  and  continuing  down  to  *)  while 

Massachusetts.  —  Pub.  Stat.  (1882),  c.  indictment.     St.  Joseph   v.  Lerin,  128 

102,  §  35;  Stat.   (1895),  c.  497,  §  6,   as  Mo.  588. 

<»/w^«</^i/ Stat.  (1898),  c.  515.  1.    California.  —  Every   pawnbroker 

Montana.  —  Pen.  Code  (1895),  §  623;  who  wilfully  refuses  to  disclose  to  the 

Pol.  Code  (1895),  §  3315.  pledgor  or  his  agent  the  name  of  the 

New  Jersey. — Gen.    Stat.    (1895),    p.  purchaser  and   the    price    received  by 

2445,  S  3.  P-  2446,  §§  II,  12.  him  for  any  article  received  by  him  in 

New  York.  —  Birds.  Rev.  Stat.  (i8g6),  pledge,  and  subsequently  sold,  is  guilty 

p.  2247,  *5  6;  Laws  (1897),  c.  378,  t5  317.  of  a  misdemeanor.     Pen.  Code  (1897),  § 

Ohio.  —  Bates'  Anno.   Stat.  (1897),  §  342, 

6999.  Similar  statutes  exist  in  the  foUow- 

Violation  of  City  Ordinance. — Acrimi-  ing  states,  to  wit: 

nal  complaint    for    the    violation   of  a  Arizona.  —  Pen.  Code  (18S7),  §§  560, 

city  ordinance  in  refusing  to  exhibit  to  561. 

police  officer  the   book   of  entries   re-  North  Dakota.  —  Rev.  Codes  (1895),  § 

quired  to  be  kept  by  pawnbrokers  need  7248. 

not  state  the  facts  on  which  it  is  based  Oklahoma.  — Stat.  (1893),  §  2540. 

with  the  same  strictness  required  in  an  2.    Minnesota. — A     pawnbroker    or 

717  Volume  13. 


15009.  FA  WNBROKERS.  1 5  0 1 1  ► 

engaged  in  and  carrying  on  the  business  of  pawnbroker,  having 
received  certain  goods,  to  wit,  {describing  theni),  whicli  said  goods 
had  been  embezzled  (or  stoleti)  from  one  Samuel  Short,  did  unlaw- 
fully refuse  to  exhibit  them  upon  demand,  during  the  usual  business 
hours,  to  the  said  Samuel  Short,  the  owner  of  said  goods,  as  aforesaid. 
Dated  {concluding  as  in  Form  No.  10101). 

13.  Fop  Unlawfully  Receiving"  Pledge. 

a.  From  Minor. 

Form  No.  150  lo.' 

{Commencement  as  in  Form  No.  6689)  John  Doe,  while  engaged  in 
and  carrying  on  the  business  of  pawnbroker  in  said  city  and  county, 
did  unlawfully  receive,  by  way  of  pledge  or  bond,  a  certain  article, 
to  wit,  a  gold  watch,  from  one  Samuel  Short,  he,  the  said  Samuel 
Short,  being  then  and  there  a  minor  and  he,  the  said  Samuel  Short, 
the  said  minor,  not  then  and  there  presenting  to  the  said  John  Doe 
a  written  order  or  consent  from  the  parent  {ox guardian  or  master)  oi 
him,  the  said  Samuel  Short,  he,  the  sdixd  John  Doe,  then  and  there 
well  knowing  the  said  Samuel  Short  to  be  a  minor,  wherefore  the  said 
{coruluditig  as  in  Form  No.  6689). 

b.  On  Sunday. 

Form  No.  i  5  o  1 1 .' 

{Commencement  as  in  For?n  No.  6689)  John  Doe,  while  engaged  in 
and  carrying  on  the  business  of  a  pawnbroker  in  the  city  and  county 
aforesaid,  did  unlawfully,  on  said /i9«rM  day  oi  March,  a.  d.  196^6?, 
the  ?,di\6.  fourth  day  of  March  being  the  first  day  of  the  week,  com- 
monly called  Sunday,  then  and  there  receive  from  one  Samuel  Short, 
by  way  of  pledge  or  pawn,  a  certain  article,  to  wit,  one  gold  watch, 
wherefore  said  {concluding  as  in  Form  No.  6689). 

person  carrying  on   the   business  of  a  1 .    New  Jersey.  —  No    pawnbroker 

pawnbroker,  who,  having  received  any  shall  receive  by  way  of  pledge  or  pawn 

goods  which  have  been  embezzled   or  any  goods,  articles  or  things  from  any 

stolen,  refuses  or  omits  to  exhibit  them  minor,  unless  said  minor  shall  present 

upon   demand    during  the  usual  busi-  a  written    order   or   consent   from    the 

ness  hours,  to  the  owner  of  said  goods,  parent  or  guardian  of  such  minor,  and, 

or  his  agent  authorized  to  demand  an  if  the   minor    be   an   apprentice,    from 

inspection  thereof,  or  to  any  public  of-  his  master.     Gen.  Stat.  (1895),  p.  2446, 

ficer,  is  guilty  of  a  misdemeanor.     Stat.  §13. 

(1894),  §  6601.  Similar  statutes  exist  in  the  following 

Similar  statutes  exist  in  the  follow-  states,  to  wit: 

ing  states,  to  wit:  Michigan.  —  Comp.    Laws    (1897),   § 

Dela7vare.  — Laws  (1897),  c.  374,  g  19.  11376. 

iV>7f  yi)ry^.— Birds.  Rev.  Stat.  (1896),  0/4?^.  —  Bates'  Anno.    Stat.  (1897),   § 

p.  2248,   §  14;    Laws  (1897),   c.  378,  §  4393. 

317.  Rhode  Island, —  Gen.    Laws  (1896),  c. 

North  Dakota.  — Re\.  Codes  (1895),  §  105,  §  8. 

7247.  2.    New  Jersey.  —  No     pawnbroker 

Oklahoma.  —  Stat.  (1893),  §  2539,  shall    receive    by    way   of    pledge    or 

South  Dakota.  —  Dak.   Comp.    Laws  pawn   any    goods,    articles   or    things 

(1887),  §  6604.  whatsoever  upon  the   first  day  of  the- 
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14.  For  Unlawfully  Selling  Goods  Pawned. 

a.  At  Private  Sale. 

Form  No.  15012.' 

{Commencement  as  in  Form  No.  6669)  John  Doe,  while  engaged  in  and 
carrying  on  the  business  of  pawnbroker  in  the  district  aforesaid,  did 
unlawfully  sell  a  certain  pawn  thereto  pawned  and  pledged  with  him 
by  one  Richard  Roe,  to  wit,  one  gold  watch,  described  as  follows: 
{describing  watch),  at  a  private  sale,  the  said  pawn  having  remained 
in  the  possession  of  the  said  John  Doe  for  more  than  otie  year,  the 
said  private  sale  not  being  a  sale  at  public  auction,  conducted  by  an 
auctioneer  designated  and  approved  of  by  the  commissioners  of  the 
District  of  Columbia  for  the  purpose  of  selling  pawned  or  pledged 
articles,  and  the  said  private  sale  not  being  a  sale  notice  of  which 
had  been  published  for  at  least  six  days  previous  thereto  in  one  or 
more  of  the  daily  newspapers  of  general  circulation,  printed  in  the 
city  of  Washington,  District  of  Columbia,  specifying  the  time  and  place 
at  which  such  sale  was  to  take  place,  the  name  of  the  auctioneer  by 
whom  the  same  was  to  be  conducted  and  a  description  of  the  articles 
to  be  sold,  against  the  {concluding  as  in  Form  No.  6669). 

b.  Before  Expiration  of  Time  to  Redeem. 

Form  No.  15013.^ 

{Commencing  as  in  Form  No.  10683,  and  continuing  down  to  *.)  The 
said  y^,^«  Doe,  on  the.  first  day  ol  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-nine,  at  the  said  city  and  county 
of  San  Francisco,  while  engaged  in  and  carrying  on  the  business  of 
pawnbroker,  did  unlawfully  sell  a  certain  article  pledged  to  him  and 
unredeemed,  to  wit,  otie  gold  watch,  the  said  gold  watch  not  having 
been  in  his  possession  at  the  time  of  said  sale  for  the  period  of  six 
months  after  the  last  day  fixed  by  contract  for  redemption,  contrary 
to  {concluding  as  in  For?n  No.  10683). 

week,  commonly  called  Sunday.    Gen.  2.  California.  —  Every   pawnbroker 

Stat.  (1895),  p.  2446,  §  14.  who  sells  any  article,  pledged   to  him 

1.  District  of  Columbia.  —  All    sales  and  unredeemed,  until  it  has  remained 

made  by  pawnbrokers  of  any  pawn  or  in  his  possession  for  six  months  after 

pledge  shall  be  at  public  auction,  and  the  last  day  fixed  by  the  contract  for 

shall    be  made  or  conducted   by  such  redemption,  is  guilty  of  a  misdemeanor, 

auctioneers  as  shall  be  designated  and  Pen.  Code  (1897),  §  341. 

approved  of   for  that  purpose  by   the  Similar  statutes  exist  in  the  foUow- 

commissioners   of   the  District  of  Co-  ing  states,  to  wit: 

lumbia.     Comp.  Stat.  (1894),  c.  52,  §  8.  Arizona.  —  Pen.  Code  (1887),  §  559. 

Similar  statutes  exist  in  the  follow-  Colorado.  —  Laws  (1897),  c.  66,  §  10. 

ing  states,  to  wit:  Connecticut.  —  Laws  (1895),  c.  179,  §  7. 

Colorado.  —  Laws  (1897),  c.  66,  §  10.  Delaware.  — Laws  (1897),  c.  364,  §  9, 

Massachusetts.  — Pub.   Stat.  (1882),  c.  as  amended  Lslvts  (1899),  p.  21,  c.  14. 

102,  §  33.  District  of  Columbia. — Comp.    Stat. 

JVewfersey.  — Gen.    Stat.    (1895),    p.  (1894),  c.  52,  §  8. 

2446,  §  16.  Massachusetts.  —  Pub.  Stat.  (1882),  c. 

New  York.  —  Birds.  Rev,  Stat.  (1896),  102,  §  33. 

p.  2248,  §  8.  Minnesota. —  Stat.  (1894),  §  6602. 
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e.  Without  Advertising  Sale. 

Form  No.  15014.' 

(Commencing  as  in  Form  No.  10686,  and  continuing  down  to  *)  while 
engaged  in  and  carrying  on  the  business  of  pawnbroker,  in  the  city 
of  Wilmington,  in  said  county  of  New  Castle,  did  then  and  there 
unlawfully  sell  certain  articles  theretofore  pawned  and  pledged  to 
him,  the  S3\6.  JohtiDoe,  to  wit,  (^describing  articles)  at  public  auction  at 
the  place  of  business  designated  in  the  license  of  the  said  pawnbroker, 
the  ?,a\d  John  Doe,  to  wit,  {designati'/g  J)lace  0/ business),  withont  hav- 
ing published  for  at  least  six  days  previous  to  said  sale,  in  one  or 
more  of  the  daily  newspapers  of  general  circulation  printed  in  the 
said  city  of  Wilmington,  specifying  the  time  and  place  at  which  said 
sale  was  to  take  place,  the  name  of  the  auctioneer  by  whom  the  said 
sale  was  to  be  conducted  and  the  description  of  the  articles  to  be 
sold,  against  the  (^concluding  as  in  Form  No.  10686). 

II.  CIVIL  ACTIONS  AGAINST.2 

1.  For  Penalties. 

a.  For  Doing  Business  Without  a  License 

Form  No.  15015.* 

(Commencement  as  itt  Form  No.  5923.) 

The  plaintiff,  Jolm  Doe,  who  sues  as  well  for  the  school  district  of 
Schuyler,  in  the  county  of  Colfax,  in  the  state  of  Nebraska,  as  for 
himself,  for  cause  of  action  herein,  alleges  and  shows  to  the  court,* 
that  on  th.&  fifth  day  of  February,  igOO,  at  the  city  of  Schuyler,  ia  the 
county  of  Colfax  and  state  of  Nebraska,  the  defendant  did  engage  in 
and  carry  on  the  business  of  pawnbroking,  or  chattel  loaning,  with- 
out first  having  paid  for  or  received  from  the  said  city  of  Schuyler  a 

Missouri. —  Rev.  Stat.  (iSgg),  §  8859.  Similar  statutes  exist  in  the  foHow- 

New  Jersey.  —  Gen.    Stat.    (1895),    p.  ing  states,  to  wit: 

2445.  §§  4,  16.  Colorado.  — Laws  (1897),  c.  66,  §§  10, 

New  Mexico.  — Comp.  Laws  (1897),  g§  11. 

2682,  2683.  District  of  Columbia.  —  Comp.  Stat. 

New  York.  —  Birds.  Rev.  Stat.(i896),  (1894),  c.  52,  §  9. 

p.  2248,  §  8.  New  Jersey.  —  Gen.    Stat.    (1895),    p. 

Rhode  Island.  —  Gen.  Laws  (1896),  c.  2445,  §^  4,  17. 

105.  §  7-  New  Mexico.  —  Comp.  Laws  (1897),  § 

1.  Delaivare.  —  No  pawnbroker  shall  2683. 

sell  any  pawn  or  pledge  unless  notice  New  York. —  Birds.  Rev.  Stat.  (1896), 

of  such  sale  shall  be  published  for  at  p.  2248,  i^  9. 

least  six  days  previous  thereto  in  one  2.  Beqtiisites  of  Complaint,  etc. —  For 

or    more   of   the  daily    newspapers  of  the   formal    parts    of    a    complaint  or 

general  circulation  printed  in  the  city  declaration  in  a  particular  jurisdiction 

of    Wilmington;     such      notice     shall  see    the   titles  Complaints,    vol.  4,  p. 

specify   the   time  and  place  at  which  1019;  Declarations,  vol.  6,  p.  244. 

such  sale  is  to  take  place,  the  name  of  3.  Nebraska.  —  Every  person,  firm  or 

the  auctioneer  by  whom  the  sale  is  to  corporation  engaged  in  the  business  of 

be  conducted,  and  a  description  of  the  pawnbroking  or   chattel-loaning   shall 

articles  to  be  sold.     Laws(i897),  c.  374,  secure    from  the  city  or  village  treas- 

§§  g,  10.  urer  a  license  to  carry   on  the    same, 
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license  to  carry  on  said  business,  as  required  by  statute  in  such  case 
made  and  provided,  the  said  city  of  Schtiyler  not  having  imposed  a 
license  fee  in  the  said  business  by  ordinance. 

That  by  the  violation  of  the  statute  aforesaid,  the  said  defendant 
became  indebted  to  plaintiff  in  the  sum  of  one  hundred  dollars,  one 
half  thereof  to  the  use  of  said  school  district  of  Schuyler^  no  part  of 
which  sum  has  been  paid. 

Wherefore  the  plaintiff  demands  judgment  against  defendant  for 
the  sum  of  one  hundred  doUars,  one  half  thereof  for  the  use  of  said 
school  district  of  Schuyler^  and  costs  of  suit  {concluding  as  in  Form  No. 
5923). 

b.  For  Failure  to  Hake  Report  to  Chief  of  Police. 

Form  No.  i  50  i  6.' 

{Commencing  as  in  Form  No.  15015,  and  continuing  down  to  *)  that  on 
th^  fifth  day  of  February,  igOO,  at  the  city  of  Schuyler,  in  the  county 
of  Colfax  and  state  of  Nebraska,  the  defendant,  being  then  and  there 
engaged  in  the  business  of  a  pawnbroker  and  chattel-loan  broker,  and 
duly  licensed  by  said  city  of  Schuyler  to  engage  in  and  carry  on  said 
business,  did  neglect  and  refuse  to  prepare  and  deliver  to  the  chief 
of  police  of  the  said  city  of  Schuyler,  before  the  hour  of  twelve  o'clock, 
noon,  on  said  day,  a  legible  and  correct  copy  from  the  book  required 
by  section  4  of  an  act  of  the  legislative  assembly  of  the  state  of 
Nebraska,  entitled  "An  Act  Licensing  and  Regulating  Pawnbrokers, 
aealcrs  in  Second-hand  goods.  Junk  dealers  and  Chattel  Loaning, 
and  providing  penalties  for  a  violation  thereof,"  approved  April  3d, 
1899,  to  be  kept  by  him,  and  containing  a  description  of  the  personal 
property  or  other  valuable  thing  received  or  deposited  or  mortgaged 
during  the  day,  together  with  the  time  received  or  purchased,  and  a 
description  of  the  person  or  persons  by  whom  left- in  pledge  and  from 
whom  the  same  were  purchased,  as  required  by  statute  in  such  case 
made  and  provided,  he,  the  said  defendant,  on  sdi^d  fifth  day  of  Feb- 
ruary, igOO,  having  received  and  purchased,  and  there  having  on  said 
day  been  deposited  and  pawned  with  said  defendant,  certain  goods 

but  no  license  fee  shall  be  exacted  in  before  the  hour  of  twelve  o'clock  noon, 
municipalities  which  impose  a  license  a  legible  and  correct  copy  from  the 
fee  by  ordinance.  Every  person  neg-  book  required  by  him  to  be  kept  of  all 
lecting  or  refusing  to  obtain  a  license  personal  property  deposited  or  pur- 
shall  be  subject  to  a  penalty  not  less  chased  or  mortgaged  during  the  day, 
than  fifty  dollars  nor  more  than  one  together  with  the  time  received  or  pur- 
hundred  dollars,  one  half  to  be  paid  to  chased,  and  a  description  of  the  person 
the  person  causing  the  action  to  be  or  persons  by  whom  left  in  pledge  and 
brought  and  one  half  to  the  school  from  whom  the  same  were  purchased, 
district  where  the  penalty  is  recov-  and  every  person  violating  the  provi- 
ered.  Comp.  Stat.  (1899),  S§  735'''.  sionsof  this  act  shall  be  subject  to  a 
735//.  penalty  not  less  than  fifty  dollars  nor 

See  also  Bright.  Pur.  Dig.  Pa.  (1894),  more  than    one    hundred  dollars,  one 

p.  1650,  t;  2,  p.  1651,  §  3.  half  to  be  paid  to  the  person  causing 

1.  Nebraska.  —  Every     pawnbroker  the  action  to  be  brought  and  one  half  to 

shall  make  out  and  deliver  to  the  chief  the  school  district  where  the  penalty  is 

of   police,   every   day,    of   the   munici-  recovered.     Comp.  Stat.  (1899),  §§  735^, 

pality  where  said  business  is  located,  735/v. 
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and  articles,  said  goods  and  articles  so  pledged  and  pawned,  received 
and  purchased,  not  having  been  purchased  from  the  manufacturer 
thereof  or  from  wholesale  dealers  having  an  established  place  of  busi- 
ness, or  at  open  sale  from  any  bankrupt  stock,  or  from  any  person 
doing  business  and  having  an  established  place  of  business  in  said  city 
of  Schuyler^  and  he,  the  said  John  Doe,  not  being  a  dealer  in  scrap 
metals,  except  gold  and  silver. 

That  by  the  violation  of  the  statute  aforesaid,  the  said  defendant 
became  indebted  to  the  plaintiff  in  the  sum  of  one  hundred  dollars, 
one  half  thereof  to  the  use  of  the  said  school  district  of  Schuyler,  -no 
part  of  which  sum  has  been  paid. 

Wherefore  the  plaintiff  demands  judgment  against  defendant  for 
the  sum  of  one  hundred  dollars,  one  half  thereof  for  the  use  of  said 
school  district  of  Schuyler,  and  costs  of  suit  {concluding  as  in  Form  No. 
692S), 

2.  For  Return  of  Pledge  or  Damages  for  Conversion. 

Form  No.  15017. 

(Conn.  Prac.  Act,  p.  142,  No.  245.) 

(Commencement  as  in  Form  No.  5912.')  < 

1.  In  October,  i&78,  in  consideration  of  a  sum  of  money  lent  tO' 
the  plaintiff  by  the  defendant,  the  plaintiff  delivered  to  the  defend- 
ant by  way  of  pledge  for  said  loan,  to  be  re-delivered  to  the  plaintiff 
on  his  paying  the  defendant  the  amount  of  said  loan  and  interest, 
a  gold  watch,  which  was  a  gift  to  the  plaintiff  from  his  father,  who 
has  since  deceased. 

2.  The  plaintiff  has  repaid  the  defendant  the  amount  of  said  loan 
and  interest. 

3.  The  defendant  refused  to  deliver  said  watch  to  the  plaintiff  on. 
his  repaying  said  loan  and  interest,  and  still  refuses  so  to  do. 

The  plaintiff  claims: 

1.  A  return  of  said  watch  by  way  of  equitable  relief,  or  else 

2.  Five  hundred  dollars  damages. 
{Concluding  as  in  Form  No.  5912.') 
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PAYMENT. 

By  Harold  N.  Eldridgk. 

I.  ANSWER  OR  PLEA  OF  PAYMENT,  723. 

1.  In  General^  724. 

2,  Denying  Promise  as  to  Part  of  Debt  and  Averring  Payment 

as  to  Residue,  727. 

3.  Of  Judgment,  727. 

4,  Reducing  Value  and  Averring  Payment,  728. 

6.    That  Defendant  Accepted  Bill  of  Exchange  in   Payment  of 
Debt,  728. 

6.  That  Defendant  Accepted  Bill  of  Exchange  for  Part  of  Debty 

Which  Bill  Plaintiff  has  Negotiated,  728. 

7.  That  Defendant  Paid  Part  of  Debt  in  Garnishment  Proceed- 

ings Against  Plaintiff,  with  Plea  of  Tender  for  Residue,  729. 

8.  That  Defendant  Paid  Plaintiff's  Agent,  730. 

0.    That  Defendant  was  Surety  Merely  and  that  Debt  has  been 
Paid  by  Principal,  t:^!. 
10.    That  Mortgage  was  Given  to  Secure  Debt,  Under  Which  Plain- 
tiff Collected  the  Rents  on  Property  Mortgaged,  731. 
^11.    That  Plaintiff  Accepted  Defendant's  Note  in  Payment^  733. 
II.  REPLY  OF  PAYMENT,  733. 

CROSS-R  BFERENCES. 

J*'or  Forms  relating  to  Accord  and  Satisfaction,  see  the  title  ACCORD 

AND  SATISFACTION,  vol.  i,  p.  181. 
For  Forms  relating  to  Confession  and  Avoidance,  generally,  see  the  title 

CONFESSION  AND  AVOIDANCE,  vol.  5,  p.  37. 
For  Forms  relating  to  Offer  and  Confession  of  Judgment,  see  the  title 

CONFESSION  OF  JUDGMENT,  vol.  5,  p.  46. 
For  Forms  relating  to  Payment  of  Money  into    Court,  see   the    title 

PAYMENT  INTO  COURT,  post,  p.  734. 
For  Forms  relating  to  Tender,  see  the  title  TENDER. 
See  also  the  GENERAL  INDEX  to  this  work. 

'  I.  ANSWER  OR  PLEA  OF  PAYMENT.^ 

1.   Specially    Pleaded  —  Generally.  —  App.    387;     Stevens    v.    Thomson,    5 

Payment     is     ordinarily    new    matter  Kan.   305;  Wilkerson   v.  Farnham,  82 

which  admits  the  original  cause  of  ac-  Mo.  672;  Henderson  v.  Davis,  74  Mo. 

tion,  and  is  therefore  a  defense  in  con-  App.  i;  Hyde  v.  Hazel,  43  Mo.  App. 

fession  and   avoidance  and  cannot  be  668;  George  T.  Smith  Co.  v.  Rembaugh 

shown  under  a  general  denial,  but  must  Middlings  Purifier,    21  Mo.  App.  3go; 

be  specially  pleaded.     Hays  r.  Dickey,  Ashland    Land,    etc.,   Co.    v.   May,  51 

67  Ark.   169;  Johnson  v.  Tyler,  i  Ind.  Neb.  474;  Russell  v.  Fabyan,  28  N.  H. 
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1.  In  General. 


543;  Lent  v.  New  York,  etc.,  R.  Co., 
130  N.  Y.  504;  Price  Printing  House  v. 
Jewellers'  Review  Pub.  Co.,  (C.  PI. 
Gen.  T.)  10  Misc.  (N.  Y.)  743;  Potter  v. 
Gates,  (Supreme  Ct.  Gen.  T.)  9  N.  Y. 
Supp.  87;  McKyring  v.  Bull,  16  N.  Y. 
297;  Clark  V.  Wick,  25  Oregon  4-1.6; 
Benicia  Agricultural  Works  v.  Creigh- 
ton,  21  Oregon  495;  Hander  v.  Baade, 
16  Tex.  Civ.  App.  119;  Hawes  v.  Wool- 
cock,  30  Wis.  213;  Martin  v.  Pugh,  23 
Wis.  184. 

Although  where  the  complaint  is  so 
drawn  as  to  allege  not  any  definite 
amount  for  which  the  defendant  had 
become  liable  to  plaintifif,  but  merely 
that  a  certain  balance  remains  due 
afterpayments,  proof  of  payment  is  ad- 
missible without  pleading  it.  Quin  v. 
Lloyd,  41  N.  Y.  349.  And  it  was  held 
in  Schwarzler  v.  McClenahan,  38  N.  Y. 
App.  Div.  525,  that  where  an  action  is 
brought  to  recover  a  sum  of  money, 
and  in  order  to  entitle  the  plaintiff  to 
recover,  it  is  incumbent  upon  him  to 
establish  the  amount,  the  defendant, 
under  the  general  denial,  has  the  right 
to  show  any  evidence  which  tends  to 
defeat  plaintiff's  recovery,  either  in 
whole  or  in  part,  such  as  testimony  to 
establish  payment. 

Where  nonpayment  is  alleged  in  com- 
plaint, if  such  allegation  be  immaterial, 
payment  must  be  specially  pleaded,  and 
evidence  thereof  is  not  admissible 
under  a  general  denial.  Esbensen  v. 
Hover,  3  Colo.  App.  467;  Hubler  v. 
PuUen,  9  Ind.  273;  Hyde  v.  Hazel,  43 
Mo.  App.  668;  Lerche  v.  Brasher,  104 
N.  Y.  157;  Hicks-Alixanian  v.  Walton, 
14  N.  Y.  App.  Div.  199;  Cochran  v. 
Reich,  91  Hun  (N.  Y.)  440;  Salisbury  v. 
Stinson,  10  Hun  (N.  Y.)  242;  Crawford 
V.  Tyng,  (C.  PI.  Gen.  T.)  10  Misc.  (N. 
Y.)  143;  Dry  Dock,  etc.,  R.  Co.  v.  North, 
etc.,  River  R.  Co.,  (C.  PI.  Gen.  T.)3  Misc. 
(N.  Y.)  61.  As  in  an  action  upon  a  bill 
of  exchange,  where  it  has  been  held  that 
while  the  complaint  ordinarily  avers 
that  the  instrument  sued  on  has  not 
been  paid,  still  proof  of  that  averment 
is  not  required,  and  therefore  it  is  not 
put  in  issue  by  a  general  denial. 
Hubler  v.  Pullen,  9  Ind.  273.  But  if 
the  allegation  of  nonpayment  is  mate- 
rial to  the  plaintiff's  action,  a  general 
denial  is  suflBcient.  Mendocino  County 
V.  Johnson,  125  Cal.  337;  Fairchild  v. 
Amsbaugh,  22  Cal.  572;  Frisch  v.  Caler, 
21    Cal.    71;    State   v.    Peterson,   (Mo. 


1897)  39  S,  W.  Rep.  453.  And  in  a 
suit  for  breach  of  covenant  to  pay 
rent  reserved  in  a  lease,  where  the  com- 
plaint alleged  "that  the  said  several 
sums  [of  rent]  and  each  of  them,  now 
remain  wholly  due  and  unpaid,  al- 
though payment  thereof  has  been  duly 
demanded,"  it  was  held  that  nonpay- 
ment of  rent  was  a  necessary  and 
material  fact  to  be  alleged  in  the  com- 
plaint, and  was  put  in  issue  by  a  gen- 
eral denial.  Cochran  v.  Reich,  91  Hun 
(N.  Y.)  440. 

In  Virginia  and  IVest  Virginia,  it  is 
provided  by  statute  (Va.  Code  (1887),  i? 
3298;  W.  Va.  Code  (1899),  c.  126,  §  4) 
that  "  in  a  suit  for  any  debt,  the  de- 
fendant may,  at  the  trial,  prove  and 
have  allowed  against  such  debt,   any 


payment 


which   is   so  described 


in  his  plea  or  in  the  account  filed  there- 
with as  to  give  the  plaintiff  notice  of 
its  nature  but  not  otherwise."  Under 
this  statute  it  has  been  held  that  to  en- 
title defendant  to  prove  payment  under 
the  plea  of  nil  debet  he  must  file  with 
his  plea  a  descriptive  account.  Rich- 
mond City,  etc.,  R.  Co.  v.  Johnson,  90 
Va.  775. 

Bequisites  of  Answer  or  Flea  —  Gener- 
ally. —  For  the  formal  parts  of  an  an- 
swer or  plea  in  a  particular  jurisdiction 
see  the  titles  Answers  in  Code  Plead- 
ing, vol.  I,  p.  799;  Pleas. 

Amount  of  payment  need  not  be  al- 
leged. Johnson  v.  Breedlove,  104  Ind. 
521;  Cranor  v.  Winters,  75  Ind.  301; 
Demuth  v.  Daggy,  26  Ind.  341;  Farmers' 
Bank  v.  Orr,  (Ind.  App.  1899)  55  N.  E. 
Rep.  35;  Holmes  v.  Deplaigne,  23  La. 
Ann.  238. 

Date  of  payment  need  not  be  alleged. 
Johnson  v.  Breedlove,  104  Ind.  521; 
Cranor  v.  Winters,  75  Ind.  301;  De- 
muth V.  Daggy,  26  Ind.  341;  Farmers' 
Bank  v.  Orr,  (Ind.  App.  1899)  55  N.  E. 
Rep.  35;  Holmes  v.  Deplaigne,  23  La. 
Ann.  238;  Fall  v.  Johnson,  8  S.  Dak. 
163.  Contra,  that  a  plea  which  does 
not  specify  time  of  payment  will  be 
held  defective,  provided  the  demurrer 
specify  this  defect,  Baer  v.  Chris- 
tian, 83  Ga.  322.  And  in  Tyre  v.  Mul- 
vena  2  Marv.  (Del.)  295,  where  the 
plea  of  payment  alleged  that  "before 
the  commencement  of  the  suit;  to  wit, 

on  the day  of ,  A.  d.  18 — ,  at," 

etc.,  "  she,  the  said  Mary  Mulvena, 
administratrix  of  John  Mulvena,  de- 
ceased, well  and  faithfully  paid  to  the 
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said  plaintiff  the  said  sum  of  money." 
etc.,  the  court  said:  "  While  the  time  is 
often  left  blank,  there  is  no  doubt  that 
the  plaintiff  is  entitled,  if  he  so  de- 
mands, to  have  the  time  set  forth  in 
the  plea;  and  as  to  whether  the  de- 
fendant will  be  confined  in  his  proof 
to  the  date  alleged  is  a  matter  that 
may  arise  hereafter,  but  is  not  before 
us  now." 

In  Epperson  v.  Hostetter,  95  Ind. 
583.  it  was  held  that  where  the  time  of 
payment  was  not  slated,  except  that  it 
was  before  the  filing  of  the  claim,  this 
was  sufficient  as  against  a  demurrer. 
If  "appellant  wished,  and  was  en- 
tilled  10  have  the  time  more  specifically 
staled,  the  proper  course  was  by  a 
motion  to  have  the  plea  made  more 
certain." 

Thai  payment  was  made  before  ihe 
commencement  of  the  action  must, 
however,  be  alleged,  to  constitute  a 
bar.  Cranor  v.  Winters.  75  Ind.  301; 
Farmers'  Bank  v.  Orr,  (Ind.  App.  1899) 
55  N.  E.  Rep.  35. 

An  answer  alleging  payment  "  since 
the  institution  of  this  suit"  has,  how- 
ever, been  held  sufficient.  Able  v. 
Lee,  6  Tex.  427.  And  where,  after  the 
commencement  of  the  action,  and  be- 
fore defendant's  time  to  answer  ex- 
pired, part  payment  was  made,  and 
thereafter  defendant  served  an  answer 
alleging  "that  it  has  paid,  satisfied, 
and  discharged  in  full  the  claim  of  the 
plaintiff  herein  as  set  forth  in  the  com- 
plaint, and  all  claims  of  the  plaintiff 
herein  against  this  defendant,  and 
pleads  said  payment  as  in  accord  and 
satisfaction  between  the  parties  hereto," 
it  was  held  that  the  plea  of  payment 
contained  in  the  answer  did  not  relate 
to  the  time  of  the  commencement  of 
the  action,  and  proof  of  payment  after 
suit  brought  was  admissible.  Bron- 
ner  Brick  Co.  v.  M.  M.  Canda  Co., 
(Supreme  Ct.  Tr.  T.)  18  Misc.  (N.  Y.) 
08 1. 

Manner  of  payment  need  not  be 
shown.     Fall  v.  Johnson,  8  S.  Dak.  163. 

Items  of  Payment.  —  In  Arizona  and 
Texas,  where  by  statute  (Ariz.  Rev. 
Stat.  (1887),  §  742;  Tex.  Rev.  Stat. 
(1895),  art.  1266)  it  is  provided  that  "in 
every  action  in  which  the  defendant 
shall  desire  to  prove  any  payment 
*  *  *  he  shall  file  with  his  plea  an  ac- 
count stating  distinctly  the  nature  of 
such  payment  *  *  *  and  the  several 
items  thereof,  and  on  failure  to  do  so 
he  shall   not  be  entitled   to  prove  the 


same  unless  it  be  so  plainly  and  par- 
ticularly described  in  the  plea  as  to 
give  the  plaintiff  full  notice  of  the 
character  thereof,"  it  has  been  held 
thai  an  itemized  account  was  necessary 
only  where  it  was  proposed  to  prove 
items  of  payment.  Cheda  v.  Skinner, 
(Ariz.  1899)  57  Pac.  Rep.  64;  Wells  v. 
Fairbank,  5  Tex.  582.  Or  where  proof 
was  to  be  introduced  of  the  payment 
of  the  debt  in  something  other  than 
money.  Cheda  v.  Skinner,  (Ariz.  1899) 
57  Pac.  Rep.  64;  Wells  v.  Fairbank,  5 
Tex.  582. 

In  Hahn  v.  Broussard,  3  Tex.  Civ. 
App.  4S1,  which  was  a  suit  on  a  promis- 
sory note,  and  ihe  answer  showed  on 
its  face  that  the  alleged  payment  of 
the  note  was  made  in  several  amounts 
or  items  and  at  divers  times,  it  was 
held  that  where  the  payment  is  made 
in  instalments,  at  different  limes  and 
under  different  circumstances,  the  stat- 
ute applies  and  the  answer  should  be 
specific  as  10  the  dates  and  amounts 
of  the  sums  paid,  that  the  plaintiff 
might  be  put  upon  notice  of  the  differ- 
ent instalments,  the  payment  of  which 
was  sought  to  be  proved. 

Place  of  payment  need  not  be  alleged. 
Holmes  v.  Deplaignc,  23  La.  Ann.  238; 
Fall  z/.  Johnson,  S  S.  Dak.  163. 

To  w/icm  payment  7i'(7s  made  need  not 
generally  be  alleged.  Johnson  v.  Breed- 
love,  104  Ind.  521;  Cranor  v.  Winters, 
75  Ind.  301;  Demuih  t'.  Daggy,  26  Ind- 
341;  Farmers'  Bank  r-.  Orr,  (Ind.  App. 
1899)  55  N.  E.  Rep.  35. 

IVhere  payment  is  not  in  money,  the 
plea  or  answer  must  allege  that  the 
matter  given  was  accepted  in  payment 
and  satisfaction  of  the  debt.  Blunt  r-. 
Williams,  27  .^rk.  374;  Loux  v.  Fox.  171 
Pa.  St.  68;  First  Nat.  Bank  v.  Pritchard, 
2  Tex.  App.  Civ.  Cas.,  }$  130. 

Concltidini^tothe  Country. —  In  McCart 
V.  Regester.  68  Md.  429,  it  was  held  that 
the  plea  of  payment  in  actions  of  cove- 
nant need  not  always  conclude  with  a 
verification.  In  this  case,  however,  pay- 
ment was  not  pleaded  by  way  of  con- 
fession and  avoidance  as  introducing 
new  matter  of  defense  in  bar  of  the  ac- 
tion, but  only  as  a  denial  of  the  breach 
alleged  in  the  declaration.  The  court 
said.  "  in  such  case  the  plea  properly 
concludes  to  the  country." 

Precedents. —  In  Barbour t/.  Washing- 
ton F.  &  M.  Ins.  Co.,  60  Ala.  433,  de- 
fendants pleaded  "  that  they  have  paid 
the  debt  or  demand  for  the  recovery  of 
which  this  suit  is  brought,  before  the 


725 


Volume  13. 


15018. 


FA  YMENT. 


15020. 


Form  No.  15018." 
(Ala.  Civ.  Code  (1896),  §  3353.) 
{Venue  and  title  of  court  and  cause  as  in  Form  No.  10798.') 
The  defendant,  for  answer  to  the  said  complaint,  saith  that  he  has 
paid  the  debt  (or  demand),  for  the  recovery  of  which  this  suit  was 
Ijrought,  before  the  action  was  commenced. 

Jeremiah  Mason,  Att'y  for  Deft. 

Form  No.  i  5  o  i  9 .' 
(Fla.  Rev.  Stat.  (1892),  §  1075,  No.  5.) 
{Venue  and  title  of  court  and  cause  as  in  Form  No.  11771.) 
The  defendant,  by  his  attorney,  says 

That  before  action  he  discharged  and  satisfied  the  plaintiff's  claim 
by  payment. 

Jeremiah  Mason,  Attorney  for  the  defendant. 

Form  No.  i  5020.* 

(Mass.  Pub.  Stat.  (1882),  p.  980.) 
{Title  of  court  and  cause  as  in  Form  No.  1327.) 


action  was  commenced."  It  was  held 
that  this  plea  was  in  the  form  prescribed 
by  the  code. 

That  the  amount  is  "substantially  if 
not  wholly  "  paid  is  not  equivalent  to  a 
statement  that  the  amount  is  fully  paid. 
Hardin  County  v  Weels,  108  Iowa  174. 

In  Snyder  v.  Hamm,  6  Kan.  App. 
240,  the  following  answer  is  set  out: 

"  Comes  now  the  defendant,  A.  H. 
Hamm,  in  the  above-entitled  action, 
and,  for  his  amended  answer  to  plain- 
tiff's amended  petition,  denies  each  and 
€very  material  allegation  therein  set 
out,  except  what  is  specifically  herein- 
after admitted.  Defendant  admits  that 
he,  A.  H.  Hamm,  and  Sarah  Hamm,  his 
wife,  made,  executed  and  delivered  to 


it  "  that  the  defendant  Hamm  intended 
to  plead  payment,  and  the  court  tried 
the  case  with  the  understanding  and 
upon  the  theory  that  this  answer  raised 
the  issue  of  payment.  While  it  is  some- 
what difficult  to  say  just  what  is  meant 
and  intended  by  the  pleading,  we  think 
that  a  fair  construction  of  his  state- 
ments will  justify  the  court  in  saying 
that  payment  was  pleaded,  and  that 
the  issue  of  payment  is  raised  by  this 
answer." 

In  Goss  V.  Calkins,  164  Mass.  546,  the 
plaintiff's  answer  to  a  declaration  in 
set-off  was  as  follows:  "And  now  comes 
the  plaintiff  and  for  answer  to  the  de- 
fendant's declaration  in  set-off,  and  to 
each  count  therein  contained,  says  that 


the  said  Hulbert  Brothers,  Burr    Oak,  ^  if   the   defendant   shall  prove  that  the 


Kan.,  their  joint  promissory  note  bear- 
ing date  of  May  12,  i8gi,  for  the  sum  of 
^i/So,  due  in  six  months  after  date, 
said  note  being  secured  by  chattel  mort- 
gage. Defendant  alleges  that  he  paid 
said  note  of  $//<?o,  bearing  date  of  May 
12,  i8gi,  due  in  six  months  after  date, 
made,  executed  and  delivered  by  the 
said  A.  H.  and  Sarah  Hamm  to  the  said 
Hulbert  Brothers,  Burr  Oak,  Kan.,  on  or 
about  the  twelfth  day  of  August,  1897, 
in  full  of  amount,  and  that  said  note 
was  the  only  note  ever  given  by  the  said 
defendant  to  the  said  Hulbert  Brothers, 
Burr  Oak,  Kan.,  bearing  date  of  May  12, 
i8gf,  for  the  aforesaid  amount." 

The  court  said  of  this  answer  that  it 
was  apparent  from  the  examination  of 
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plaintiff  ever  owed  the  defendant  the 
amount  set  forth  in  said  accounts,  that 
he  has  paid  the  same  in  full."  It  was 
held  that  the  plaintiff  could  prove  pay- 
ment under  this  answer. 

In  Swett  V.  Southworth;  125  Mass. 
417,  the  first  plea  was  a  general  denial. 
In  the  second  plea  the  defendants 
averred,  "  that  if  the  plaintiff  shall  prove 
the  making  of  the  note  declared  on  or 
any  of  the  items  in  the  plaintiff's  bill  of 
particulars,  that  same  have  been  fully 
paid."  It  was  held  that  this  was  a  posi- 
tive averment  of  payment  and  was  suf- 
ficient. 

1.  See,  generally,  supra,  note  i,  p.  723. 

2.  See,  generally,  supra,  note  i,  p.  723. 

3.  See,  generally,  supra,  note  i,  p.  723. 
Volume  13. 


15020.  PAYMENT.  15023. 

And  the  defendant  comes'  and  answers  that  he  has  paid  the  plain- 
tiff the  sum  of  three  hundred  doWdiVS,  which  was  the  full  amount  of  the 
account  stated  in  the  plaintiff's  bill  of  particulars.  (J f  payment  was 
made  at  different  times  and  in  different  amounts^  add:  "And  he  annexes 
hereto  a  bill  of  particulars  of  said  payment.") 

Jeremiah  Mason,  Attorney  for  defendant. 

Form  No.  15021 .' 
(Tenn.  Code  (1896),  §  4661,  No.  4.) 
John  Doe,  plaintiff, 

V. 

Jiichard  Roe,  defendant. 

The  defendant,  for  plea  says,  he  paid  the  debt  (or  demand),  for  the 
recovery  of  which  the  suit  is  brought,  before  the  action  was  com- 
menced. 

Jeremiah  Mason,  Attorney  for  defendant. 

2.  Denyingf  Promise  as  to  Part  of  Debt  and  Averring 
Payment  as  to  Residue. 

Form  No.  15022.* 

(Conn.  Prac.  Act,  p.  220,  No.  414.) 

(  Title  of  court  and  cause  as  in  Form  No.  12216. ) 

1.  The  defendant  promised  to  pay  the  plaintiff  %200,  only. 

2.  He  paid  that  sum  to  the  plaintiff,  on  May  1st,  i879. 

By  Jeremiah  Mason,  his  attorney. 

3.  Of  Judgment. 

Form  No.  15023. 

(Precedent  in  Cage  v.  Her,  5  Smed.  &  M.  (Miss.)  411.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  12772. ) 

And  the  said  Pulaski  Cage,  executor  of  the  said  George  E.  Frazier, 
"deceased,  by  Gordon  &*  Posey,  his  attorneys,  comes  and  defends  the 
wrong  and  injury,  when,  etc.,  and  says,]*  ^^r/zV  non,  because  he  says, 
that  before  the  commencement  of  said  suit,  to  wit,  on  the  1st  day  of 
January,  xZJf2,  in  said  county,  the  s,3\6.  Daniel  If .  Prosser  well  and 
truly  paid  said  plaintiffs  the  amount  of  said  judgment,  to  wit,  the 
sum  oi  five  thousand  three  hundred  and  forty  do\\a.rs  and  sixty-seven 
•cents,  together  with  the  interest  and  costs  legally  due  thereon  in  said 
declaration  specified,  and  this  he  is  ready  to  verify.  Wherefore  he 
prays  judgment,  etc. 

Gordon  «5r'  Posey,  for  defendant. 

1.  See,  generally,  supra,  note  i,  p.  to  prove  a  partial  payment  of  the 
723.  demand. 

2.  See,    generally,   supra,  note  i,  p.         See  generally,  supra,  note  i,  p.  723. 
723.  4.   The  matter  enclosed  6y  and  to  be 

3.  This  was  the  sixth  plea  in  the  case,  supplied  within  [  ]  will  not  be  found  in 
and  under  it  defendants  were  allowed  the  reported  case. 
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Form  No.  i  5024. 

(Precedent  in  Edmunds  v.  Black,  13  Wash.  491.)' 

HCommencement  as  in  Form  No.  1^774-)]^ 

That  any  judgment  ever  obtained  as  set  out  in  said  complaint,  or 
any  judgment  ever  obtained  by  plaintiff  against  this  defendant  (if 
such  judgment  ever  was  obtained)  has  been  fully  paid  and  satisfied. 
\  Jeremiah  Mason,  Attorney  for  defendant. ]3 

4.  Reducing  Value  and  Avepping"  Payment. 

Form  No.  15025.-* 
(Conn.  Prac.  Act,  p.  215,  No.  415.) 

(  Title  of  court  and  cause  as  in  Form  No.  12216.) 

1.  Said  goods  mentioned  in  said  complaint  were  worth  no  more 
than  ^0. 

2.  The  defendant  paid  $5C>  to  the  plaintiff  therefor,  on  May  1st, 
iS79. 

By  Jeremiah  Mason,  his  attorney. 

5.  That  Defendant  Accepted  Bill  of  Exchange  in  Payment 

of  Debt. 

Form  No.  15026.' 

(Conn.  Prac.  Act,  p.  221,  No.  417.) 

(  Title  of  court  and  cause  as  in  Form  No.  12216. ) 

.\iter  the  accruing  of  the  alleged  debt,  and  before  this  action,  the 
defendant  delivered  to  the  plaintiff,  and  the  plaintiff  received  from 
him  for  and  on  account  of  said  debt,  a  bill  of  exchange  drawn  by  the 
plaintiff  upon  and  accepted  by  the  defendant  (or  a  promissory  note 
made  by  the  defendant).,  for  %1,000,  being  the  amount  of  said  debt, 
payable  to  the  plaintiff  or  order,  for  value  received,  three  months 
after  date,  which  period  had  not  elapsed  at  the  commencement  of 
this  action. 

By  Jeremiah  Mason,  his  attorney. 

6.  That  Defendant  Accepted  Bill  of  Exchange  for  Papt  of 

Debt,  Which  Bill  Plaintiff  has  Negotiated.^ 

1.  It  was  held  in  this  case  that  under  4.  See,  generally,  supra,  note  i,  p.  723. 
this  general  plea  of  payment  evidence  5.  See,  generally,  supra,  note  i,  p. 
of  the  delivery  of  anything  other  than     723. 

money     was    inadmissible,    unless    it  6.  Partial  payment  is  a  defense  pro 

clearly  appeared  that  it  was  accepted  tanto  and  may  be  shown   under  a  plea 

and  applied  in  payment  of  the  demand,  of  payment.     Keyes   r.    Fuller,   9    111. 

See,  generally,  supra,  note  i,  p.  723.  App.  528;  Miss.    Anno.  Code  (1S92).  § 

2.  The  matter  to  be  supplied  within  690.  And  where  the  defendant  pleads 
[  ]  will  not  be  found  in  the  reported  partial  payment,  it  is  not  necessary 
case.  that  he  should  answer  the  whole  decla- 

3.  The  matter  supplied  within  [  ]  ration  in  one  plea,  but  care  must  be 
will  not  be  found  in  the  reported  case.  taken    that   the    plea    begins  properly,, 
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Form  No.  15027.' 

(Conn.  Prac.  Act,  p.  222,  No.  419.) 

(  Title  of  court  and  cause  as  in  Form  No.  12216. ) 

1.  As  to  the  sum  of  %500,  a  part  of  the  alleged  cause  of  action, 
after  the  statement  of  the  account  (^or  otherwise  refer  to  the  cause  of 
action^  mentioned  in  the  complaint,  and  before  the  commencement  of 
this  action,  on  May  1st,  iS79,  the  plaintiff  drew  his  bill  of  exchange 
of  said  date  upon  the  defendant,  and  thereby  required  the  defendant 
to  pay  to  the  plaintiff's  order  ^500,  for  value  received,  three  months 
af "er  date,  and  the  defendant,  at  the  request  of  the  plaintiff,  then 
accepted  said  bill,  and  delivered  it  to  the  plaintiff,  who  then  accepted 
the  same  in  discharge  of  (or  for  and  on  account  of)  said  sum  of  %600. 

2.  The  plaintiff  has  indorsed  and  delivered  said  bill  to  some  per- 
son to  the  defendant  unknown,  who  from  thence  hitherto  has  been, 
and  still  is,  the  holder  thereof,  and  entitled  to  sue  the  defendant 
thereon. 

By  yeremiah  Mason,  his  attorney. 


7.  That  Defendant  Paid  Part  of  Debt  in  Garnishment 
Proceeding's  Against  Plaintiff,  with  Plea  of  Tender  for 
Residue.2 

Form  No.  15028.* 

(^Tit/e  of  court  and  cause  as  in  Form  No.  9735.) 

For  answer  to  the  complaint  of  plaintiff,  defendant  says,  that  it  is 
the  owner  and  engaged  in  operating  a  line  of  railway  across  the  state 
of  Illinois  and  extending  and  running  into  the  states  of  Indiana  and 
Missouri;  that  it  has  a  general  office  in  the  city  of  St.  Louis,  in  the 
state  of  Missouri;  that  on  the  fifteenth  day  of  March,  iS87,  one 
Samuel  IV.  Smelcer  instituted  and  began  a  suit  against  said  plaintiff 
herein,  as  principal,  and  against  this  defendant  as  garnishee  defend- 
ant, before  Jeremiah  Ryan,  a  justice  of  the  peace  in  the  said  city  of  St. 
Louis  and  state  oi Missouri;  that  due  process  and  notice  was  had  upon 
this  plaintiff  in  said  suit  so  begun,  and  a  writ  of  summons  duly  served 

for  if  it  commences  as  an   answer  to  for  the  same  sum  which  is  herein  sued 

the  whole,  but  is  to  a  part  only,  of  the  for;  that,  upon  that  judgment  process  of 

declaration,  it  will  be  bad.     Somerville  garnishment    was    served    upon    these 

V.  Stewart,  48  N.  J.  L.  116.  defendants,  and  such  further  proceed- 

See,  generally,  supra,  note  i,  p.  723.  ings   were   had,  that  these  defendants 

1.  See,  generally,  supra,  note  i,  p.  723.  were  afterwards  compelled,  by  order  of 

2.  Precedent.  —  In  Minor  v.  Rogers  the  said  district  court,  to  pay,  and  did 
Coal  Co.,  25  Mo.  App.  78,  which  was  pay,  into  said  court  the  said  sum  de- 
an action  to  recover  the  price  of  a  ear-  manded  in  garnishment.  Wherefore 
load  of  flour  sold  and  delivered  to  the  they  say  that  the  demand  herein  sued 
defendant,  the  answer  set  up  in  sub-  for  has  been  fully  paid  and  discharged, 
stance  the  following  defense,  which  3.  This  form  is  substantially  the 
was  held  sufficient,  to  wit:  that  since  third  paragraph  in  the  answer  in  Terre 
the  commencement  of  this  suit,  B.  F.  Haute,  etc.,  R.  Co.  v.  Baker,  122  Ind. 
Hobart  obtained  a  judgment  in  the  dis-  433,  which  paragraph  was  held  suffi- 
trict  court  of  Crawford  county,  state  of  cient  upon  demurrer. 

Kansas,  against  the  present  plaintiffs,         See,  generally,  supra,  note   i,  p.  723- 
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upon  this  defendant  in  garnishment;  that  it  filed  its  answer  alleging 
in  substance  that  at  the  date  of  service  of  process  upon  it,  it  was 
indebted  to  the  plaintiff  herein  in  the  sum  ol  thirty-six  dollars  and  thirty 
cents;  that  such  further  proceedings  were  had  in  said  suit  as  resulted 
.in  a  judgment  against  this  defendant  in  garnishment  for  the  sum'  of 
.thirty-three  dollars  and/(3/-/y  cents;  that  the  said  judgment  in  said  suit 
was  duly  given  and  made  against  this  defendant  as  garnishee;  that 
this  defendant  afterwards  paid  the  said  judgment  so  rendered  against 
it  and  afterwards  this  defendant  tendered  to  the  plaintiff  herein  the 
sum  of  two  dollars  and  ninety  cents,  the  balance  due  from  this  defend- 
ant to  plaintiff,  and  for  which  amount  it  now  offers  to  confess  judg- 
ment with  costs  to  this  date,  and  brings  into  court  said  sum  of  two 
dollars  and  ninety  cents,  and  tenders  the  same  to  the  defendant  {con- 
xluding  as  in  Form  No.  97S5). 


8.  That  Defendant  Paid  Plaintiflf's  Agent. 

Form  No.  15029.' 

John  Doe     j  j^  District  Court,  July  Term,  a.  d.  i8PS>. 

RkhlTdRoe.  \  ^"'^^  ^°""^y- 

Now  comes  the  defendant,  by  attorney,  and  says  that  before  the 
■commencement  of  this  suit,  to  wit,  on  the  tetith  day  of  September.,  a.  d, 
\W8,  he  fully  paid  and  discharged  the  account  or  cause  of  action  on 
which  he  is  herein  sued  by  the  plaintiff,  to  one  Samuel  Short .,  who  was 
•duly  authorized  by  said  plaintiff  to  receive  and  settle  the  same. 
Jeremiah  Mason,  Attorney  for  defendant. 

1.  Precedents.  —  In  Toledo  Agricul-  Thomas  Partridge  Sindjohn  Baldwin  to 
tural  Works  v.  Work,  70  Ind.  253,  de-  the  defendant  Isaac  Kelly,  which  will 
fendant  in  one  paragraph  of  his  answer  be  more  fully  explained  hereafter." 
alleged  that  "  defendant  for  a  third  and  It  was  held  that  under  this  answer  de- 
further  answer  to  complaint  of  plain-  fendant  would  be  allowed  to  show  a 
tiff  says,  that  before  the  commencement  ratification  by  the  plaintiff  of  the  agent's 
•of  this  action  he  fully  paid  the  amount  acts. 

then  demanded  to  plaintiff's  agent.  Where  a  defense  to  a  promissory 
Marshall  Keeran,  and  he  demanded  note  executed  by  defendant  was  pay- 
judgment."  It  was  held  that  this  para-  ment  to  John  Doe,  and  that  John  Doe, 
graph  was  not  the  equivalent  of  an  as  agent  of  plaintiff,  was  "authorized 
averment  that  the  demand  sued  upon  to  receive  payment  of  such  note,"  it 
was  fully  paid  before  suit  was  com-  was  held  that  the  plain  meaning  of  the 
menced.  The  court  said;  "  The  de-  language  was  that  John  Doe  had  ex- 
fendant  might  have  paid  all  demanded  press  authority  from  plaintiff  to  collect 
of  him  by  Keeran  at  a  particular  time,  the  note,  and,  this  being  so,  it  was  not 
^nd  yet  not  have  discharged  all  that  essential  that  defendant  should  allege 
was  sued  for  in  the  action."  that  the  note  was  actually  in  the  hands 

In  State  Bank  v.   Kelly,  (Iowa  1899)  of  the  agent  at  the  time  of  its  payment. 

80  N.  W.  Rep.  520,  the  answer  alleged  National  Bank  v.  Burt,  98  Ga.  380. 
in   part   that  "on   October  2^,  ^^9J,  the         2.  This  form  is  substantially  the  an- 

defendant,   Isaac   Kelly,   paid   %200  on  swer  in  Williams   v.    Randon,   10  Tex. 

said    note    to    W.  M.    Coats,    who  was  74,  to  the  form  of  which  answer  no  ob- 

agent  of  the  plaintiff  and  authorized  to  jection  was  made. 

receive  such  payment.  This  $^00  was  See,  generally,  J«/ra,  note  i,  p.  723. 
paid  in  the  form  of  a  note  made   by 
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9.  That  Defendant  was  Surety  Merely  and  that  Debt  has 
Been  Paid  by  Principal. 

Form  No.  15030.' 

(  Title  of  court  and  cause  as  in  Form  No.  9735.^ 

For  answer  to  the  complaint  of  plaintiff,  this  defendant  says,  that 
before  the  commencement  of  this  action,  the  plaintiff's  claim  had 
been  fully  paid  and  satisfied  by  moneys  received  by  him  from  the 
.assets  of  the  estate  oi  Benjamin  F.  Johnson^  deceased,  the  principal 
debtor  for  whom  this  defendant  signed  said  notes  as  surety  only  and 
by  and  with  the  knowledge  of  Thomas  J.  Broadlove^  the  administrator 
•of  said  estate  {concluding  as  in  Form  No.  9735). 

10.  That  Mortg-ag-e  was  Given  to  Secure  Debt,  Under  Which 
Plaintiff  Collected  the  Rents  on  Property  Mortgaged. 

Form  No.  15031. 

(Precedent  in  Hailey  First  Nat.  Bank  v.  Bews,  2  Idaho  1177.)' 

[{Title  of  court  and  cause  as  in  Form  No.  132%.) 
The   defendant]^  O.  R.  Young,  by   leave   of   court   first   had   and 
obtained,  files  his  amended  answer  herein  and  says: 

1.  That,  at  the  time  of  the  execution  of  the  note  sued  upon  in  this 
action,  defendants  therein  also  executed  a  like  note  for  the  same 
-amount  to  the  firm  of  Willman  6^  Walker,  then  of  Hailey,  Idaho,  and 
secured  the  payment  of  both  said  notes  by  then  and  there  executing 
their  mortgage  to  plaintiff's  assignor  and  said  firm  of  Willman  dr* 
Walker,  jointly,  for  the  amount  of  both  of  said  notes,  on  their  certain 
real  property  then  known  as  the  '•'•Hailey  Merchants'  Hotel,"  consisting 
of  lots  nineteen  and  tiventy,  of  block  forty,  of  the  town  of  Hailey,  with 
the  improvements  thereon,  the  whole  thereof  being  then  worth  much 
■o\ev  forty  thousand  (^oWdLXS,. 

2.  That  about  theyfri-Zday  oi  June,  1888,  the  note  sued  upon  in 
this  action  was  assigned  to  plaintiff,  and  thereby  it  became  the  owner 

1.  This  form  is  substantially  the  fifth  2.  The  form  given  in  the  text  em- 
paragraph  in  the  answer  in  Johnson  v.  braces  the  first  eight  paragraphs  of  the 
Breedlove,  104  Ind.  521,  which  para-  answer  in  the  case.  It  was  held  that 
graph  was  held  good  on  demurrer,  the  first  seven  paragraphs  set  up  a 
To  the  objection  that  the  paragraph  complete  plea  of  payment  and  set-off, 
did  not  allege  that  the  administrator  and  that  the  trial  court  erred  in  refus- 
of  Johnson's  estate  agreed  that  the  ing  to  permit  defendants  to  introduce 
moneys  received  by  plaintiff  from  said  evidence  thereunder.  The  answer  as 
estate  should  be  applied  to  the  payment  filed  contained  two  additional  para- 
of  the  claim  sued  on,  the  court  said  graphs.  It  was  held  that  these  para- 
that  the  answer  did  aver  that  the  plain-  graphs  were  in  the  nature  of  a  cross-bill 
tiff's  claim  was  paid  with  moneys  re-  for  an  accounting  and  for  damages, 
ceived  from  said  estate  with  the  ad-  and  were  not  properly  pleaded  and 
ministrator's  consent,  and  that  that  must  be  rejected  as  surplusage, 
was  sufficient.  3,  The  matter  enclosed  by  and  to  be 
See  also,  generally,  supra,  note  i,  supplied  within  [  ]  will  not  be  found  in 
p.  723.  the  reported  case. 
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and  holder  of  the  same,  and  to  the  extent  of  said  note  is  also  owner 
in  the  mortgage  aforesaid. 

3.  That,  to  further  secure  said  mortgagees  and  this  plaintiff,  on  or 
about  y/zz/^"  ,9^  i8<?<9,  defendants  aforesaid  entered  into  an  agreement 
with  said  mortgagees  and  this  plaintiff  to  the  following  effect:  That 
said  mortgagors  would  put  said  mortgagees  and  this  plaintiff  in  pos- 
session of  said  property,  with  power  to  use  or  rent  the  same  for  the 
benefit  of  mortgagors,  by  using  or  renting  the  same  to  best  advan- 
tage, and  apply  the  proceeds  thereof,  first  in  payment  of  taxes  legalh' 
levied  and  assessed  thereon,  next  in  keeping  said  property  insured  to 
an  amount  of  not  less  than  %25,000  and  then  apply  any  overplus 
remaining  after  payment  of  taxes  and  premium  on  insurance  afore- 
said, first  to  the  interest  accruing  on  the  said  notes,  and  next 
towards  the  principal,  and  thus  on,  until  all  of  said  notes  be  fully 
satisfied;  and  in  case  of  loss  by  fire  before  said  notes  were  paid,  then 
to  apply  so  much  of  the  insurance  aforesaid  as  would  be  necessary 
to  satisfy  the  same. 

4.  Thereupon  said  mortgagees  and  this  plaintiff  did  agree  with  said 
mortgagors,  defendants  herein,  to  use  or  rent  said  property,  collect 
the  rents,  pay  the  taxes,  insure  and  keep  the  same  insured  for 
^5,000,  pay  the  interest  and  principal  thereout,  or  out  of  the  in- 
surance, in  the  manner  and  form  as  stated  in  the  third  paragraph 
of  this  answer. 

5.  Thereupon,  and  the  said  mortgagees  and  this  plaintiff  having 
accepted  and  agreed  to  do  and  perform  the  matters  and  things  as  in 
said  paragraph  4  ^f  this  answer  stated  and  contained,  and  in  con- 
sideration thereof,  said  mortgagees  and  this  plaintiff  were  duly  put 
in  possession  of  the  property  aforesaid,  and  from  said  day,  and  con- 
tinuously thereafter,  said  mortgagees  and  this  plaintiff  were  and 
remained  in  possession  of  the  same,  used,  rented,  and  collected  the 
rents  thereof,  and  applied  the  same  to  their  own  use. 

6.  That  the  income  aforesaid,  collected  as  aforesaid,  for  the  purpose 
aforesaid,  largely  exceeded  the  possible  taxes  and  insurance  premium 
aforesaid. 

7.  That  on  July  2d,  and  during  mortgagees'  and  plaintiff's  posses- 
sion aforesaid,  said  property  was  consumed  by  fire  and  was  a  total 
loss,  and  the  insurance  money  which  the  mortgagees  and  this 
plaintiff  did  recover  under  the  insurance  aforesaid,  together  with  the 
rents  collected  as  aforesaid,  largely  exceeds  any  possible  amount  of 
both  principal  and  interest  on  both  of  the  notes  aforesaid,  and  the 
same  are  fully  paid,  and  a  large  amount  over  and  above  the  same  is 
due  defendants. 

8.  Defendant  has  no  positive  knowledge  that  plaintiff  did  actually 
receive  any  insurance  after  the  loss  of  said  property  by  fire,  or  that 
plaintiff  insured  the  said  property  at  all,  but  he  avers  that  the  said 
property  was  consumed  by  fire  through  a  general  conflagration  of  the 
town  oi  Hailey,  and  the  same  did  not  originate  on  said  premises  at 
all;  that  he  is  informed,  and  believes  said  information,  that  all 
risks  covered  by  insurance  at  said  time  were  fully  paid,  and 
therefore  alleges  the  fact  to  be  that  all   risks  of  insurance  against 
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the  said  premises,  which  thereon  then  and  there  existed,  were  fully 
paid. 

9.  *  *  *  A.  F.  MontandoTiy 

Attorney  for  Defendant  O.  R.  Young. 

\(iVeriJi£ation.^)Y 

11.  That  Plaintiff  Accepted  Defendant's  Note  in  Payment. 

Form  No.  15032.* 

(Conn.  Prac.  Act.,  p.  205,  No.  370.) 

(^Title  of  court  and  cause  as  in  Form  No.  13216.) 

1.  On  October  1st,  iS78,  the  defendant  paid  the  plaintiff  $1,000  in 
cash,  and  also  gave  him  his,  the  defendant's  note  for  $1,000,  of  said 
date,  payable  to  the  plaintiff,  or  order,  thirty  days  from  date,  for 
value  received.* 

2.  Thereupon  the  plaintiff  accepted  said  note  as  payment  of  the 
balance  then  due  to  him  in  respect  to  the  matters  alleged  in  said 
•complaint,  and  gave  the  defendant  a  receipt  in  full  of  all  demands 
to  date. 

By  Jeremiah  Mason.,  his  attorney. 

II.  REPLY  OF  PAYMENT.* 

Form  No,  15033.* 
(Mansf.  Dig.  Ark.  (1884),  p.  1271,  No.  73.) 

Pulaski  Circuit  Court. 
Hichard  Roe,'^\2i\wt\^,\ 

against  v  Reply. 

John  Doe,  defendant.  ) 

The  plaintiff,  Richard  Roe,  states  that  he  paid  to  the  defendant  the 
full  price  of  the  cattle  mentioned  in  the  answer. 

Richard  Roe. 
(  Verification. )' 

1.  For  a   form   of  verification   in   a  5.  Beqnisites  of  Beplication  or  Beply  — 

particular  jurisdiction  consult  the  title  Generally.  —  For  the  formal  parts  of  a 

Verifications.  replication  or  reply  in  a  particular  juris- 

2.  The  matter  to  be  supplied  within  diction  see  the  titles  Replications; 
[  ]  will  not  be  found  in  the  reported  case.  Replies. 

3.  See,     generally,     supra,    note     i,  6.  See,     generally,     supra,    note     i, 

P-  723.  p.  723- 

4.  Note  need  not  be  set  out  in  the  an-  7.  For  a  form  of  verification  in  a  par- 
swer  where  it  is  alleged  that  payment  ticular  jurisdiction  consult  the  title 
was    made    by   the    transfer    thereof.  Verifications. 

Wardlaw  v.  McConnell,  46  Ga.  273. 
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PAYMENT  INTO  COURT. 

By  Harold  N.  Eldridge. 

I.  IN  General,  735. 

1.  Voluntary  Payment,  735. 

a.  At  Common  Law,  735, 

(i)  Order  Alloiving  Payment  into  Court,  735. 

{a)  In  General,  735. 

{b)   With  Plea  of  General  Issue,  736. 

\c)    With  Setoff,  736. 

(^)   With  Special  Plea,  737. 
(2)  Notice  of  Payment  into  Court,  737. 

b.  Under  Codes  and  Statutes,  737. 

Ti)   Order  Allowing  Payment  into  Court,  737, 

(2)  Certificate  that  Money  has  been  Paid  into  Court,. 

738- 

(3)  Notice  of  Payment  into  Court,  738. 

(4)  Notice  of  Acceptance  of  Payment,  738, 

2.  Compulsory  Payment  of  Sum  Admitted  to  be  IDue,  739, 

a.  In  Equity,  739. 

(i)  Notice  of  Motion  for  Payment  into  Court,  739, 
(2)  Order  Allo7ving  Payment  into  Court,  740. 

b.  Under  Codes  and  Statutes,  741. 

(i)  Notice  of  Motion  for  Payment  into  Court,  741. 
(2)  Order  Allowing  Payment  into  Court,  742. 
IL  IN  LIEU  OF  UNDERTAKING,  742. 

I    1.  Notice  of  Paytnefit  into  Court,  742. 

2.  Certificate  of  Payment  into  Court,  743. 

III.  IN  SATISFACTION  OF  MORTGAGE  DEBT,  743. 

1.  Petition  for  Leave   to  Pay  into  Court  Mortgage  Debt  and' 
Have  Mortgage  Satisfied,  743. 

3.  Decree  Allowing  Payment  of  Mortgage  Debt  into  Court,  745. 

IV.  ANSWER   IN   AN    ACTION   TO    RECOVER    MONEYS    DEPOSITED 

WITH   THE   CLERK  OF  COURT   THAT   THEY  WERE   PAID   TO 
PLAINTIFF'S  ATTORNEY,  745. 

CROSS-REFERENCES. 

For  Forms  relating  to  Offer  to  Allow  Judgment,  see  the  title  COMPRO- 
MISE, vol.  5,  p.  12. 

For  Forms  relating  to  Payment  of  Money  into  Court  by  Receivers,   see 
the  title  RECEIVERS. 

For  Forms  relating  to  Payment  of  Money  into  Court  by  Sheriffs,  see  the 
title  SHERIFFS. 
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15034- 


For  Forms  relating  to  Payment  of  Money  into  Court  in  Proceedings  to- 

Stay  Judgments,  see  the  title  ST  A  Y  OF  PROCEEDINGS. 
See  also  the  GENERAL  INDEX  to  this  work. 


I.  IN  GENERAL. 

1.  Voluntary  Payment. 

a.  At  Common  Law.* 

(1)  Order  Allowing  Payment  into  Court.  ^ 

(a)  In  General. 

Form  No.  15034.* 
(Precedent  in  Columbia  Bank  v.  Southerland,  3  Cow.  (N.  Y.)  336.) 


1.  Bole  at  Common  Law  —  Generally.  — 
The  general  rule  in  regard  to  payment 
of  money  into  court  is  that  money  may 
be  paid  into  court  when  the  action  is 
brought  for  a  sum  certain,  oris  capable 
of  being  ascertained  by  computation, 
but  not  in  an  action  for  general  dam- 
ages. A  defendant  who  has  neglected 
to  make  a  tender  before  the  date  of  the 
writ  may  relieve  himself  by  paying  the 
debt  into  court  after  action  is  brought, 
together  with  the  costs  of  the  action  up 
to  that  time.  After  he  has  pleaded,  he 
must  obtain  the  leave  of  the  court  to 
pay  money  in,  and  in  case  the  plaintiff 
refuses  to  accept  the  money  he  pro- 
ceeds at  his  peril,  insomuch  that  if  at 
the  trial  the  jury  shall  not  give  him  a 
sum  exceeding  the  money  in  court  he 
will  be  obliged  to  pay  the  costs  of  the 
action,  though  he  is  still  entitled  to 
take  the  money  out  of  court,  as  well  in 
this  case  as  in  a  plea  of  tender.  For 
the  defendant  in  both  cases  admits 
that  the  plaintif?  has  a  cause  of  action 
to  the  amountof  money  paid  into  court. 
If  the  money  is  paid  into  court,  gen- 
erally, it  is  applicable  to  the  whole 
declaration  and  admits  that  something 
is  due  on  each  count.  It  admits  the 
contract  and  breach,  but  does  not 
admit  the  amount  of  the  breach  there 
stated.  If  the  defendant  wishes  to  ap- 
ply money  paid  into  court  to  a  par- 
ticular count,  care  should  be  taken  to 
have  it  paid  in  on  the  particular  count 
or  it  will  be  applicable  to  all  counts. 
Where  there  are  several  counts  for  sev- 
eral causes  of  action  or  several  breaches 
are  assigned  in  covenant,  the  defend- 
ant may  pay  into  court  an  entire  sum 
in  full  satisfaction  of  all  the  counts  or 
breaches.  Governor  v.  Sutton,  4  Dev. 
&  B.  L.  (20  N.  Car.)  484. 


After  plea  pleaded,  leave  will  be  grant- 
ed to  pay  money  into  court  with  costs, 
to  the  time,  but  not  specifically,  as  the 
payment  for  any  certain  part  of  the 
claim.  Dunlap  v.  Commercial  Ins. 
Co.,  I  Johns.  (N.  Y.)  149. 

When  no  tender  has  been  7?iade  before 
action  brought,  the  proper  course  is  for 
the  defendant  to  move  the  court  that 
he  may  be  permitted  to  pay  into  court 
the  amount  he  admits  to  be  due.  If 
the  plaintiff  cares  to  receive  this  amount 
in  full  of  his  claim,  the  suit  is  at  an 
end  and  the  defendant  pays  the  costs. 
If  the  plaintiff  prefers  going  on  to  trial 
and  he  does  not  recover  more  than  the 
amount  so  admitted,  he  is  liable  for 
the  costs  so  incurred  subsequently  to- 
the  payment  into  court.  Murray  v, 
Windley,  7  Ired.  L.  (29  N.  Cc.r.)  201; 
Governor  v.  Sutton,  4  Dev.  &  B.  L.  (20 
N.  Car.)  484. 

Costs  must  be  included,  where  money 
is  paid  into  court  in  pursuance  of  a 
tender  made  before  suit  is  brought,  to 
be  available.  Goslin  v.  Hodson,  24 
Vt.  140. 

2.  Order  for  payment  into  court  is 
necessary,  and  the  clerk  has  no  authori- 
ty, in  the  absence  thereof,  to  receive 
moneys  which  may  afterward  be  recov- 
ered. Governor  v.  Read,  38  Ala.  252; 
Ball  V.  State  Bank,  8  Ala.  590;  Wind- 
ham V.  Coats,  8  Ala.  2S5;  Currie  v. 
Thomas,  8  Port.  (Ala.)  293;  Lewis  v. 
Cockrell,  31  111.  App.  476;  Davidson 
V.  Lamprey,  16  Minn.  445;  Baker  v. 
Hunt,  I  Wend.  (N.  Y.)  103;  Mazyck  v. 
M'Ewen,  2  Bailey  L.  (S.  Car.)  28. 

For  the  formal  parts  of  an  order  in  a. 
particular  jurisdiction  see  the  title 
Orders,  ante,  p.  356. 

3.  See,  generally,  supra,  note  i,  this- 
page. 
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.David  Southerland,  impleaded  with 
Ebenezer  Soui/ietiaiid, 

ads.  V  In  Supre?ne  Court. 

The  President,  Directors  &=  Company 
of  the  Bank  of  Columbia. 
March  9th,  i%34.  On  motion  of  M'Kinstry  6^  Tallmadge,  attor- 
neys for  defendant,  ordered,  that  the  defendant  have  leave  to  bring 
into  Court  %60;  and  thereupon,  unless  the  plaintiff  shall  accept  thereof, 
with  costs  to  be  taxed,  in  full  discharge  of  this  action,  the  said  sum 
of  $6'^  shall  be  struck  out  of  the  declaration,  and  the  said  sum  shall 
be  paid  out  of  the  court,  to  the  plaintiff  or  his  attorney;  and  on  the 
trial  of  the  issue  in  this  cause,  the  plaintiff  shall  not  be  permitted  to 
give  evidence  for  the  sum  brought  into  Court. 

John  Keys  Paige,  Clk, 

(^)    With  Plea  of  General  Issue. 

Form  No.  15035.' 

(N.  H.  Ct.  Rules,  56  N.  H.  600.) 
Supreme  Court. 
Merrimack,  ss.  October  Term,  i895. 

John  Doe  against  Richard  Roe. 
Upon  the  motion  of  Jeremiah  Mason,  Esq.,  it  is  ordered  that  the 
•defendant  have  leave  to  bring  into  court  the  sum  of  twenty  dollars; 
and,  thereupon,  unless  the  plaintiff  shall  accept  thereof,  with  costs,  to 
be  taxed  by  the  court,  in  full  discharge  of  this  suit,  the  said  sum  of 
twenty  dollars  shall  be  struck  out  of  the  declaration,  and  paid  out  of 
court  to  the  plaintiff  or  his  attorney;  and  upon  trial  of  the  issue,  the 
plaintiff  shall  not  be  oermitted  to  give  evidence  for  the  said  sum  of 
twenty  dollars. 

Calvin  Clark.,  Clerk. 

{c)   M^ith  Setoff. 

Form  No.  15036.' 

(N.  H.  Ct.  Rules.  56  N.  H.  601.) 

(  Title  of  court  and  cause  as  in  Form  No.  15035.^ 

Upon  the  motion  oi  Jeremiah  Mason,  Esq.,  It  is  ordered  that  the 
■defendant  have  leave  to  bring  into  court  the  sum  of  twenty  dollars, 
and  the  costs  of  the  plaintiff  up  to  this  time,  taxed  by  the  court  at 
ten  dollars;  and,  thereupon,  unless  the  plaintiff  shall  accept  thereof, 
in  full  discharge  of  the  balance  due  him,  after  deducting  the  sum  due 
the  defendant  on  his  set-off,  filed  in  the  case,  the  said  sum  of  twenty 
dollars  shall  be  struck  out  of  the  declaration,  and  be  paid  out  of 
court,  with  the  said  costs,  to  the  plaintiff  or  his  attorney,  and  upon 
the  trial  of  any  issues  that  may  be  joined  in  the  case,  the  plaintiff 
shall  not  be  permitted  to  give  evidence  for  the  said  sum  of  twenty 
•dollars. 

Calvin  Clark,  Clerk. 

1.  See,  generally,  supra,  note  i,  p.  735. 
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(</)   With  Special  Plea. 

Form  No.  15037.' 
(N.  H.  Ct.  Rules,  56  N.  H.  600.) 

(  Title  of  court  and  cause  as  in  Form  No.  15085. ) 

Upon  the  motion  oi  Jeremiah  Mason,  Esq.,  It  is  ordered  that  the 
defendant  have  leave  to  bring  into  court  the  sum  of  twenty  dollars, 
and  the  costs  of  the  plaintiff  up  to  this  time,  taxed  by  the  court  at 
twelve  dollars;  and,  thereupon,  unless  the  plaintiff  shall  accept 
thereof,  in  full  discharge  of  this  suit,  the  said  sum  of  twenty  dollars 
shall  be  struck  out  of  the  declaration,  and  be  paid  out  of  court,  with 
the  said  costs,  to  the  plaintiff  or  his  attorney;  and  upon  the  trial  of 
any  issue  that  may  be  joined  in  the  case,  the  plaintiff  shall  not  be 
permitted  to  give  evidence  for  the  said  sum  of  twenty  dollars. 

Calvin  Clark,  Clerk. 

(2)  Notice  of  Payment  into  Court.^ 

Form  No.  i  5038.' 

Mercer  County  Circuit  Court. 

John  Doe     \ 

against       >■  On  Contract. 
Richard  Roe.  ) 
To  Jeremiah  Mason,  Esq.,  attorney  for  the  above  named  plaintiff. 

Sir:  You  will  take  notice  that  the  defendant  above  named  has  duly 
paid  into  court  in  this  cause  the  sum  oi  five  hundred  dollars  damages 
and  thirty  dollars  costs,  and  that  a  rule  has  been  entered  thereon,  a 
certified  copy  of  which  is  hereto  annexed. 

This  tenth  day  June,  i899. 

Respectfully  yours, 
Oliver  Ellsworth,  Attorney  for  Defendant 

b.  Under  Codes  and  Statutes. 

(1)  Order  Allowing  Payment  into  Court.^ 

Form  No.  15039.* 

(7/V/tf  of  court  and  cause  as  in  Form  No.  6957.) 

Upon  reading  and  filing  the  annexed  affidavit  of  Nathan  Hale,  and 
the  complaint  and  answer  in  this  action,  and  on  motion  of  Jeremiah 
Mason,  the  attorney  for  the  defendant  herein. 

Ordered,  that  the  said  defendant  have  leave  to  bring  into  court  the 

1.  See,  generally,  supra,  note  i,  p.  tion,  after  plea  pleaded.  Wilson  v. 
735.  Doran,  39  Hun  (N.  Y.)  88. 

2.  For  the  formal  parts  of  a  notice  in  For  the  formal  parts  of  an  order  in  a 
a  particular  jurisdiction  see  the  title  particular  jurisdiction  see  the  title 
Notices,  ante,  p.  212.  Orders,  ante,  p.  356. 

8.  Order  for  pa3rment  into  court  is  re-        4.  New  York.  —  Code  Civ.  Proc,  §§ 
quired,  where  the  payment  is  without     731-733,  743  et  seq. 
tender  during  the  pendency  of  the  ac- 
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sum  oi  five  hundred  doWaxs,,  admitted  by  him  to  be  due  the  plaintiff  in 
this  action,  together  with  the  sum  of  M//-/)/ dollars,  for  plaintiff's  costs 
herein  to  date,  and  that  thereupon,  unless  the  said  plaintiff  shall 
accept  the  same  in  full  discharge  of  this  action,  the  same  shall  be 
deducted  from  any  recovery  by  the  plaintiff  in  this  cause,  and  the 
same  shall  be  paid  out  of  court  to  the  said  plaintiff,  or  to  his  attorney, 
and  that  on  the  trial  of  the  issue  to  be  joined  in  this  action,  the  plain- 
tiff shall  not  be  permitted  to  give  evidence  of  the  sum  so  brought  into 
court. 

Enter.  '  /•  M.,  J.  S.  C. 

(2)  Certificate  that  Money  has  been  Paid  into  Court. 
Form  No.  15040.' 

(  Title  of  court  and  cause  as  in  Form  No.  6954- ) 
Albany  County,  ss. 

I,  the  undersigned  Charles  Chase,  clerk  of  the  county  of  Albany, 
hereby  certify  that  Richard  Roe,  the  above  named  defendant,  on  the 
tenth  day  oi  June,  i899,  deposited  the  sum  oi  five  hundred  dollars  in 
this  court,  pursuant  to  an  order  entered  in  this  cause,  a  copy  of  which 
order  is  hereto  annexed. 

Dated  this  tetith  day  oi  June,  iS99. 

Charles  Chase,  Clerk  of  Albany  county. 

(3)  Notice  of  Payment  into  Court.^ 
Form  No.  15041.' 

(  Title  of  court  and  cause  as  in  Form  No.  695 Jf..') 

You  will  please  take  notice  that  the  sum  oi  five  hundred  doWsirs  has 
this  day  been  paid  into  court  by  the  defendant  above  named,  pur- 
suant to  an  order  entered  in  the  above  entitled  action  on  the  tenth 
day  oi  June,  iS99,  a  copy  of  said  order  being  hereto  annexed. 

i^Date,  signature  and  office  address  of  attorney,  and  address  as  in  Form 
No.  6954.) 

(4)  Notice  of  Acceptance  of  Payment.^ 
Form  No.  15042.' 

(^  Title  of  court  and  cause  as  in  Form  No.  695 J/..) 

You  will  take  notice  that  John  Doe,  the  plaintiff  above  named, 
hereby  accepts,  in  satisfaction  of  the  claim  which  is  the  basis  of  this 
action,  the  sum  oi  five  hundred  doWsLVS  by  you  paid  into  court. 

(^Date,  signature  and  office  address  of  attorney,  and  address  as  in  Form 
No.  6954.) 

1.  Ne7u  York.  —  Code  Civ.  Proc,  §^  a  particular  jurisdiction  see  the  title 
731-733,  743  et  seq.  Notices,  ante,  p.  212. 

2.  For  the  formal  parts  of  a  notice  in 
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2.  Compulsory  Payment  of  Sum  Admitted  to  be  Due. 

a.  In  Equity.* 

(1)  Notice  of  Motion  for  Payment  into  Court.* 

Form  No.  15043.* 

(3  Barb.  Ch.  Pr.  (2d  ed.)  433.) 

(  Title  of  court  and  cause  as  in  usual  form.') 
Sir: 

Take  notice  that  I  intend  to  move  this  honorable  court  on  the 
tenth  day  of  June  next,  at  ten  o'clock  in  the  forenoon,  or  as  soon 
thereafter  as  counsel  can  be  heard,  at  the  Capitol,  in  the  city  of 
Albany,  for  an  order  that  the  above  named  defendant  may,  on  or 
before  the  te?ith  day  of  July  next,  pay  into  the  hands  of  the  register 
of  this  court,  in  trust  in  this  cause,  the  sum  of  Jive  hutidred  dollars, 
admitted  by  the  answer  of  the  said  defendant  to  be  due  from  him, 
and  that  the  same  when  paid  in  may  be  deposited  in  trust  by  the 
register,  in  such  bank,  or  invested  by  him  in  trust,  in  such  manner 
as  this  court  shall  direct,  with  costs. 

And  for  such  further  or  for  such  other  order  or  relief  as  the  court 
may  think  proper  to  grant,  which  motion  will  be  founded  on  the  bill 
and  answer  in  this  cause. 

Dated /a«^  1,  i899. 

Yours,  etc., 

Jeremiah  Mason,  Solicitor  for  complainant. 

To  Oliver  Ellsworth,  Esq.,  Solicitor  for  defendant. 

1.  Rule  in  Chancery — Generally.  —  In  cannot  otherwise  be  contradicted  or 
some  ca<es  the  court  of  chancery,  upon  explained  away.  Contee  v.  Dawson,  2 
the  application  of  the  complainant,  will  Bland  (Md.)  264.  And  a  parol  admis- 
order  money  in  the  hands  of  a  defend-  sion  proved  by  affidavit  is  not  sufficient, 
ant  to  be  paid  into  court  by  him,  to  McTighe  v.  Dean,  22  N.  J,  Eq.  81. 
abide  the  event  of  the  suit.  The  time  And  the  court  will  not  in  any  case  or- 
al which  the  application  for  this  pur-  der  money  to  be  paid  into  court  before 
pose  is  usually  made  is  when  the  de-  answer,  where  there  is  a  probability  of 
fendant's  answer  has  been  put  in,  but  a  balance  in  favor  of  the  defendant. 
it  may  be  made  at  any  stage  of  the  i  Barb.  Ch.  Pr.  (2d  ed.)  235  {citing 
case,  provided  the  court  is  satisfied  Jervis  ?/.  White,  6  Ves.  Jr.  738.  And  in 
that  money  in  which  the  plaintiff  has  McTighe  v.  Dean,  22  N.  J.  Eq.  81,  it 
an  interest  is  in  the  defendant's  hands,  was  held  that  an  order  for  payment  of 
who  has  no  right  to  use  it,  or  that  it  is  money  into  court  would  not  be  granted 
in  danger  of  being  lost;  thus,  an  appli-  where  the  amount  due  was  not  ascer- 
calion  for  piyment  of  money  into  court  tained  by  an  account  or  decree  in  the 
may  be  made  cither  upon  an  admis-  cause  or  admitted  to  be  due  by  answer 
sion  in  the  defendant's  answer  or  upon  or  other  proceeding, 
special  circumstances  upon  affidavit  Where  answer  clearly  admits  trust 
before  answer.  Thus,  in  a  case  of  funds  in  the  hands  of  defendant,  the 
gross  fraud  appearing,  the  court,  upon  court  will  always,  upon  an  interlocu- 
the  alTidavit  of  the  plaintiff,  and  upon  tory  application,  order  the  fund  to  "be 
cons'deration  of  the  affidavit  of  defend-  paid  into  court.  I  Barb.  Ch.  Pr.  (2d 
ant  in  answer  thereto,  ordered  money  ed.)  235  (aV/«?- Jervis  v.  White,  '•  Ves. 
to  be  paid  into  court  before  answer,  Jr.  73S;  Clarkson  v.  DePeyster,  Hopk. 
upon  a  special    application,   of    which  (N.  Y.)  274). 

notice  was  given,     i  Barb   Ch.  Pr.  (2d  2.  For  the  formal  parts  of  a  notice  of 

ed.)  235  {citing  Jervis  v.  White,  6  Vcs.  motion  in  a  particular  jurisdiction  see 

Jr.  738).     The  foundation  for  the  order  the  title  Motions,  vol.  12,  p.  938. 

mu^t,  however,  be  found   in  the  direct  3.  See,  generally,  note  i,  this  page, 

progress  of  the  case,  and  be  such  as  Though  chancery  practice  has  been 
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Form  No.  15044.' 

(  Title  of  court  and  cause  as  in  Fortn  No.  10623. ) 
To  Oliver  Ellsworth,  Esq.,  Solicitor  for  defendant. 
Sir: 

You  are  hereby  notified  tliat  an  application  will  be  made  by  the 
above  named  complainant,  to  the  chancellor,  at  the  state  house,  in 
Trenton,  on  Tuesday,  the  fourth  day  of  December  next,  at  ten  o'clock  in 
the.  forenoon  of  said  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  an  order  that  the  above  named  defendant  pay  into  this 
court,  in  trust  in  this  cause,  the  sum  oi  five  hundred  (\o\\2S'i,,  admitted 
by  the  answer  filed  herein  to  be  due  from  the  defendant  to  the 
complainant  herein,  and  for  such  further  or  for  such  other  order  or 
relief  as  may  be  proper,  which  motion  will  be  founded  on  the  bill 
and  answer  in  this  cause. 

Dated  the  tenth  day  of  November,  iS99. 

Jeremiah  Mason,  Solicitor  for  Complainant. 

(2)  Order  Allowing  Payment  into  Court.^ 

Form  No.  15045.' 

(3  Barb.  Ch.  Pr.  (2d  ed.)  433.) 

{Commencement  as  in  Form  No.  lJfS32.^ 

On  reading  and  filing  the  bill  and  answer  in  this  cause,  and  due 
proof  of  service  of  notice  of  this  motion,  and  on  motion  oi  Jeremiah 
Mason,  Esquire,  solicitor  for  the  complainant,  and  on  hearing  Mr. 
Oliver  Ellstvorth,  in  opposition  to  such  motion  (or  no  one  appearing  to 
oppose')  it  is  ordered  that  the  defendant,  Richard  Roe,  do,  on  or  before 
the  tenth  day  oi  July  next,  pay  into  the  hands  of  the  register  of  this 
court,  in  trust  in  this  cause,  the  sum  oi  five  hundred  dollars,  admitted 
by  the  answer  of  said  defendant  to  be  due  from  him;  that  when  such 
money  is  paid  in  it  be  deposited  by  the  said  register  in  trust  in  the 
Bank  of  Albany  (or  invested  in  bond  and  mortgage  in  trust)  to  the  credit 
of  this  cause,  there  to  remain  until  the  further  order  of  this  court. 

Form  No.  15046.' 

(  Title  of  court  and  cause  as  in  Form  No.  10623.) 

This  matter  being  opened  to  the  court  by  Jeremiah  Mason,  of 
counsel  for  the  complainant,  and  on  reading  and  filing  the  bill  and 
answer  herein,  it  is  thereupon,  on  this  ttventieth  day  oi  November, 
xS99,  on  motion  oi  Jeremiah  Mason,  Esq.,  attorney  for  complain- 
ant in  this  cause,  ordered  by  the  chancellor,  that  the  defendant 
herein  do,  on  or  before  the  twentieth  day  of  December  next,  pay  into 
the  hands  of  the  clerk  of  this  court,  in  trust  in  this  cause,  the  sum  of 

abolished  in  New  York,  this  notice  of  a   particular  jurisdiction    see  the    title 

motion  is  here  inserted  as  a  model  for  Orders,  ante,  p.  356. 

use  in  chancery  jurisdictions.  Though  chancery  practice  has  been 

1.  See,  generally,  supra,  note  i,  p.  abolished  in  New  York,  this  order  is 
739.  here   inserted   as   a   model   for  use  in 

2.  For  the  formal  parts  of  an  order  in  chancery  jurisdictions. 
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five  hundred  dollars,  admitted  by  the  answer  of  the  said  defendant 
to  be  due  to  complainant  from  him;  that  when  such  money  is  paid  in 
it  be  deposited  by  said  clerk  to  the  credit  of  this  cause,  there  to 
remain  until  the  further  order  of  this  court. 

Theodore  Runyan,  Chancellor. 


b.  Under  Codes  and  Statutes.' 
(1)  Notice  of  Motion  for  Payment  into  Court.* 
Form  No.  i  5047.* 
{Title  of  court  and  cause  as  in  Form  No.  6954-^ 


1.  XJnder  Codes  and  Statutes  —  Gener- 
ally. —  Under  the  provisions  of  the 
code,  an  order  for  payment  of  money 
into  court  will  not  be  made  unless  an 
explicit  and  full  admission  that  a 
definite  sum  is  due  to  the  plaintiff  is 
set  out  in  the  answer,  and  it  will  not 
be  made  when  a  critical  examination 
of  the  pleadings  or  of  books  and  ac- 
counts is  necessary.  This  provision  of 
the  code  is  regarded  as  a  recognition 
and  declaration  of  the  rule  formerly 
prevailing  in  courts  of  chancery  and  as 
going  no  further.  In  the  chancery 
court  the  rule  is  settled  that  an  order 
for  the  payment  of  money  into  court 
would  not  be  made  unless  upon  an 
explicit  and  full  admission  by  the  de- 
fendant in  his  answer  or  upon  his 
examination  before  a  master  that  a 
specific  sum  was  due.  Coursen  v. 
Hamlin,  2  Duer  (N.  Y.;  513. 

Trust  Funds.  —  Previous  to  the  code, 
an  interlocutory  order  for  the  payment 
into  court  of  money  admitted  to  be 
due  in  an  answer  would  in  general  be 
granted  only  to  enforce  payment  of 
moneys  received  or  withheld  in  viola- 
tion of  a  trust,  and  not  for  an  ordinary 
debt.  And  under  the  provisions  of  the 
code  the  same  ruleexists.  Dusenberry 
V.  Woodward,  (N.  Y.  Super.  Ct.  Gen. 
T.)  I  Abb.  Pr.  (N.  Y.)  443- 

Where  it  is  shown  by  the  pleadings 
that  funds  were  received  in  trust  by 
defendant  from  plaintiff  to  pay  to  a 
third  party,  the  plaintiff  is  entitled  to 
an  order  that  the  money  be  deposited 
in  court  or  delivered  to  the  party. 
Burhaus  v.  Casey,  4  Sandf.  (N.  Y.)  706. 

Oflfer  of  Judgment.  —  The  statutory 
provision  that  defendant  may  offer  to 
allow  plaintiff  to  take  judgment  is  in- 
tended as  a  compromise,  and  has  no 
application  to  a  portion  of  demand 
admitted  in  the  pleading.  Dusenberry 
V.  Woodward,  (N.  Y.  Super.  Ct.  Gen. 


T.)  I  Abb.  Pr.  (N.  Y.)  443.  And  where 
the  defendant  offers  to  let  plaintiff  take 
judgment  for  a  sum  admitted  to  be 
due,  and  the  offer  is  declined,  it  is 
error  to  deny  plaintiff's  motion  that 
defendant  pay  into  court  the  amount 
admitted  to  be  due.  Dusenberry  v. 
Woodward,  (N.  Y.  Super.  Ct.  Gen.  T.) 
I  Abb.  Pr.  (N.  Y.)  443. 

Statutes  relating  to  compulsory  pay- 
ment into  court  of  money  admitted  by 
the  pleading  or  shown  by  the  examina- 
tion of  a  party  to  be  due  exist  in  the 
following  states,  to  wit: 

Arizona.  — Rev.  Stat.  (1887),  §  880  et 
seq. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
g§  5980-5985- 

California.  — Code  Civ.  Proc.  (1897), 

§§  572-574- 

Colorado.  —  Mills'  Anno.  Code  (1896), 
!6  162. 

Idaho.  — '^&\.  Stat.  (1887),  §S  4339- 
4341- 

Iowa.  — •  Code  (1897),  §§  368,  369. 

Minnesota.  —  Stat.  (1894),  §§  5352, 
5353. 

Montana. — Code  Civ.  Proc.  (1895), 
§§  970-972. 

Nevada.  —  Gen.  Laws  (1900),  §§  3240, 

3241- 

New  York.  — Code  Civ.  Proc.  §  717. 

North  Carolina.  — Clark's  Code  Civ. 
Proc.  (1900),  g§  380,  381. 

North  Dakota'.—  Rev.    Codes  (1895), 

S  5408. 

0-4/tJ.  —  Bates'  Anno.  Stat.  (1897),  §§ 
5592,  5593. 

Utah.  —  K&v.  Stat.  (1898),  §§  3120, 
3122. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  ^g  5460-5462. 

2.  For  the  formal  parts  of  a  notice  of 
motion  in  a  particular  jurisdiction  see 
the  title  Motions,  vol.  12,  p.  938. 

3.  New  York.  —  Where  it  is  admitted 
by  the  pleading  or  examination  of  the 
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Please  take  notice  that  upon  the  pleadings  {fiaming  them)  on  file  in 
this  action,  copies  of  which  are  herewith  upon  you  served,  a  motion 
will  be  made  by  the  undersigned,  at  the  special  term  of  the  above 
entitled  court,  to  be  held  at  the  court-house  in  the  city  of  Albany,  in 
said  county,  on  the  tenth  day  oi  September,  iS99,  at  ten  o'clock  in  the 
forenoon  of  said  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
for  an  order  requiring  that  on  or  before  such  day  as  this  court  may 
direct  the  above  named  defendant  deposit  in  this  court  the  sum  of 
fve  hundred  dollars,  the  subject  of  this  action,  admitted  by  said 
defendant  in  his  answer  filed  herein,  to  be  due  to  the  plaintiff  in  this 
cause,  with  costs  of  this  motion,  and  for  such  other  and  further 
relief  as  may  be  just. 

{JDate,  signature  and  office  address  of  attorney,  and  address  as  in  Form 
No.  6954.) 

(2)  Order  Allowing  Payment  into  Court.^ 
Form  No.  15048.* 

{Title  of  court  and  cause  as  in  Form  No.  6954.) 

tjpon  reading  and  filing  the  pleadings  in  this  action,  and  the 
examination  of  the  defendant  filed  herein,  the  second  day  of  September, 
i899,  from  which  it  appears  that  the  defendant  in  this  cause  admits 
that  he  has  in  his  possession  the  sum  oi  five  hundred  dollars,  the 
subject  of  this  action,  and  that  said  sum  is  due  to  the  plaintiff  in  this 
cause,  and  upon  reading  and  filing  satisfactory  proof  of  service  of 
the  notice  of  motion  in  this  cause  upon  Oliver  Ellsworth,  attorney 
for  the  said  defendant,  and  upon  hearing  y^r^;«/a/^  Mason,  attorney 
for  plaintiff,  in  argument  in  support  of  said  motion,  and  Oliver  Ells- 
worth, attorney  for  defendant  (or  no  one  appearing)  in  opposition, 

Ordered,  that  the  said  defendant,  Richard  Roe,  deposit  in  this 
court,  within  twenty  days  after  service  of  this  order  upon  him,  the 
said  sum  oi  five  hundred  dollars,  subject  to  the  further  order  of  this 
court,  and  that  said  defendant  pay  to  the  plaintiff  ten  dollars,  the 
costs  of  this  motion. 

Enter.  fohn  Marshall,  J.  S.  C. 

II.  IN  LIEU  OF  Undertaking. 
1.  Notice  of  Payment  into  Coupt.^ 

party  that  he  has  in  his  possession,  or  See  also,  generally,  supra,  note  i,  pi 

under  his  control,  money  or  other  per-  741. 

sonil    property    capable   of    delivery,  1.  For  the   formal  parts   of  an  order 

which  being  the  subject  of  the  action  in  a  particular  jurisdiction  see  the  title 

or  special   proceeding  is   held  by  him  Orders,  attte,  p.  356. 

as  trustee  for  another  party,  or  which  2.  A''ew  York.  —  Code  Civ.    Proc,  § 

belongs  or  is  due  to  another  party,  the  717. 

court  may,  in   its  discretion,  grant  an  See   also,    generally,    supra,   note    i, 

order,  upon  notice,  that  it  be  paid  into  p.  741. 

or  deposited   in  court,   or  delivered  to  3.  For  the  formal  parts  of  a  notice  in 

that    party   with    or    without   security,  a    particular  jurisdiction    see    the  title 

subject  to  the  further  direction   of  the  Notices,  ante,  p.  212. 

court.     Code  Civ.  Proc,  §  717. 
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Form  No.  15049.' 

(  Title  of  court  and  cause  as  in  Form  No.  6954-} 

You  will  take  notice  that  the  defendant  and  appellant  in  the  above 
entitled  cause  has  this  day  deposited  with  the  county  clerk  oi  Albany 
county,  in  lieu  of  giving  an  undertaking,  the  sum  of  one  hundred  dol- 
lars, for  the  purpose  of  perfecting  his  appeal  to  the  appellate  division 
of  the  Supreme  Court  of  the  state  of  New  York  from  the  judgment 
in  this  action  entered  with  said  county  clerk. 

(^Date,  signature  and  office  address  of  attorney^  and  address  as  in  Form 
No.  6954.) 

2.  Certificate  of  Payment  into  Court. 

Form  No.  15050.* 

{^Title  of  court  and  cause  as  in  Form  No.  6954-) 

I,  Calvin  Clark,  county  clerk  of  Albany  county,  hereby  certify  that 
Oliver  Ellsworth,  attorney  of  the  defendant  and  appellant  in  the 
above  entitled  cause,  has  this  day  deposited  with  me,  as  clerk  of  the 
Supreme  Court,  the  sum  of  one  hundred  dollars,  said  sum  being 
deposited  in  lieu  of  the  undertaking  required  to  be  given  on  appeal 
to  the  appellate  division  of  the  Supreme  Court  from  a  judgment 
entered  in  this  cause  on  the  tenth  day  oi  June,  a.  d.  \W9,  said  sum  so 
deposited  to  be  held  by  me  to  abide  the  result  of  said  appeal. 

Dated  this  tenth  day  oi  June,  a.  d.  \Z99. 

Calvin  Clark,  County  Clerk  of  Albany  County. 

III.  IN  SATISFACTION  OF  MORTGAGE  DEBT. 

1.  Petition  for  Leave  to  Pay  into  Court  Mortgfagre  Debt  and 
Have  Mortgage  Satisfied.^ 

Form  No.  i  5  o  5  i  .* 

(Precedent  in  Wapples's  Appeal,  74  Pa.  St.  loi.)* 

1.  New  York.  —  Code  Civ.  Proc,  §  in  a  particular  jurisdiction  seethe  title 
1306.  Petitions, 

For  other  statutory  provisions  relat-  4.  Pennsylvania. — The  mortgagor  in 

ing  to  the  deposit  of  money  with  the  any  mortgage  shall  have  the  right,  upon 

county   treasurer   or  other  authorized  application    to  the   court   of   common 

officer,  in  lieu  of  bail  or  undertaking,  pleas   of   the   county    where  the   land 

see  as  follows,  to  wit:  mortgaged  is  situated,  by  bill  or  peti- 

Arkansas. — Sand.  &  H.  Dig.  (1894),  tion  setting  forth  the  facts,  to  pay  into 

§§  2026-2029.  court  the  amount  of  money  claimed  by 

North  Carolina.  —  Clark's  Code  Civ.  the    mortgagee   or   trustee   under   the 

Proc.  (1900),  §  298.  mortgage,  stating,  if  any,  objections  to 

Ohio.  —  Bates'  Anno.  Stat.  (1899),  §  the  claim  of  such  mortgage,  and  the 

5499.  court,  upon  payment  of  the  said  amount 

Utah. — Rev.    Stat.    (1898),   ^§    3028  claimed   into   court,   shall    order    and 

et  seq.,  3494,  3772,  5001.  decree  that  satisfaction  shall  be  entered 

2.  Ne7u  York.  —  Code  Civ.  Proc,  §  upon  said  mortgage.  Bright.  Pur. 
1306.  Dig.  (1894),  p.  656,  ^  156;  Pennock  v. 

See  also  list  of  statutes  cited  supra,     Stewart,  104  Pa.  St.  184. 
cote  I,  this  page.  5.  The  court  held   in  this  case  that 

8.  For  the  formal  parts  of  a  petition     there  was   no  error  in   permitting  the 
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\(^Title  of  court  and  cause  as  in  Form  No.  Jf:278.y\^ 

The  petition  of  William  Foster  and  Mark  Halfpenny,  executors  [of 
the  last  will  and  testament]^  of  Robert  M.  Foster,  late  of  Harris 
township,  deceased,  and  William  Foster,  of  said  township,  in  his  own 
right,  respectfully  represents:  That  the  said  Robert  M.  Foster  and 
William  Foster,  on  the  23rd  ^diV  of  October,  a.  d.  i867,  executed  their 
bond  and  mortgage  to  William  H.  Wapples  and  Daniel  Brantigam, 
executors  of  the  last  will  and  testament  of  John  Porter,  late  of 
Northumberland  county.  Pa.,  deceased,  in  the  penal  sum  of  seventeen 
thousand  six  hufidred  and  fifty-four  dollars,  conditioned  for  the  pay- 
ment of  the  sum  of  eight  thousand  eight  hundred  and  twenty-seven 
dollars,  on  the  2Sd  day  of  October,  iS71,  with  interest  thereon  semi- 
annually, to  the  ruling  elders  of  the  First  Presbyterian  Church  in  the 
borough  of  Northtnnberland^  by  them  to  be  appropriated  according  to 
the  intent,  terms  and  directions  of  the  last  will  and  testament  of  the 
said  decedent,  [a  copy  of  which  will  and  testament,  marked  Exhibit 
'■'■A,"  is  attached  to  and  made  a  part  of  this  petition]. ^ 

That  your  petitioners  have  paid  the  interest  on  said  mortgage,  in 
full,  up  to  October  2Sd,  iS71,  leaving  due  from  your  petitioners  the 
principal  sum  of  eight  thousand  eight  hundred  and  twenty-seven  dollars, 
with  interest  from  October  23d,  i871,  to  December  5th,  iS71,  which  is 
sixty-one  dollars  and  seventy-nine  cents,  making  the  whole  amount  due 
from  your  petitioners,  principal  and  interest,  the  sum  of  eight  thousand 
eight  hundred  and  eighty-eight  dollars  and  seventy-nine  cents.  That 
there  has  a  dispute  arisen  between  Wm.  H.  Wapples,  the  surviving 
executor  of  the  said  John  Porter,  deceased,  and  the  ruling  elders  of 
the  Presbyterian  Church  of  Northumberland,  as  to  whom  this  said 
money  or  fund  rightfully  and  legally  belongs,  and  to  whom  the  same 
should  be  paid,  and  written  notices  have  been  served  on  your 
petitioners  by  the  said  Wm.  H.  Wapples  and  the  said  ruling  elders  as 
aforesaid,  both  claiming  this  money,  and  the  said  Wm.  H.  Wapples, 
surviving  executor  ol  John  Porter,  deceased,  has  instituted  a  suit  in 
the  Court  of  Common  Pleas  of  Centre  county,  to  No. ,  Novem- 
ber T.,  i87i,  against  your  petitioners  for  the  recovery  of  the  amount 
due  on  said  bond.  As  your  petitioners  do  not  know,  in  view  of  these 
facts,  who  is  entitled  to  receive  the  money  and  to  whom  the  same 
should  be  legally  paid,  would  ask  leave  of  the  court  to  pay  the  afore- 
said sum  of  eight  thousand  eight  hundred  and  eighty-eight  dollars  and 
seventy-nine  cents,  the  amount  due  on  said  bond  and  mortgage,  into 
court,  and  that  said  court  will  order  and  direct  the  recorder  of  mort- 
gages in  and  for  Centre  county  to  enter  satisfaction  on  said  mort- 
gage, and  also  to  direct  the  prothonotary  of  Centre  county  to 
discontinue  the  aforesaid  suit  against  your  petitioners  and  to  make 
such  further  disposition  in  the  premises  as  your  Honors  shall  deem 
fit  and  proper. 

[(^Signature  as  in  Form  No.  J!f278.)Y- 

mortgagors     to    pay    into    court     the     [  ]  will  not  be  found    in    the  reported 
amount  due  upon  the  mortgage  and  in     case. 

ordering    satisfaction     to    be    entered         2.    The    matter   supplied    within    [  ] 
upon  the  mortgage.  will    not    be    found    in    the    reported 

1.  The  matter  to  be  supplied  within     case. 
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2.  Decree  Allowing"  Payment  of  Moptg-age  Debt  Into  Court.^ 

*  Form  No.  15052.' 

(Precedent  in  Wapples's  Appeal,  74  Pa.  St.  102.)* 

\(  Title  of  court  and  cause  as  in  Form  No.  12128.) 

This  cause  came  on  to  be  heard  at  this  term  and  was  argued  by 
counsel  and]*  it  appearing  to  the  court  that  there  are  objections  to 
the  claim  of  the  mortgagees  named  in  the  within-recited  mortgage, 
leave  is  given  to  the  mortgagors  to  pay  into  court  the  sum  of  eight 
thousand  nine  hundred  and  seventy-one  75-100  dollars,  being  the  amount 
claimed  on  said  mortgage,  and  it  is  ordered  and  decreed  that  satis- 
faction shall  be  entered  <upon  said  mortgage  by  the  recorder  of  Centre 
county. 

IV.  ANSWER  IN  AN  ACTION  TO  RECOVER  MONEYS  DEPOSITED  WITH 
THE  CLERK  OF  COURT  THAT  THEY  WERE  PAID  TO  PLAIN- 
TIFF'S ATTORNEY.* 

Form  No.  15053. 

(Precedent  in  Hiller  v.  Ivy,  37  Miss.  431.)' 

K^Venue,  title  of  court  and  cause  as  in  Form  No.  12772.)]'' 

yFirst plea.,  general  issue.) 

And  for  further  answer,  defendant  says  that  he  was  clerk  of  the 
Circuit  Court  in  and  for  Chickasa^v  county  and  that  the  said  plaintiff 
filed  therein  his  bill  of  interpleader  in  the  cases  of  A.  Prezvett  against 
him,  and  of  Forcheimer  &•  Co.  against  him;  and  at  the  time  of  filing 
said  bill,  one  C  B.  Baldwin  was  solicitor  in  said  cause  for  said  plain- 
tiff, and  so  marked  on  said  bill;  that  at  the  time  of  filing  said  bill, 
said  plaintiff  deposited  with  him,  as  clerk  as  aforesaid,  the  sum  of  $550, 
the  amount  by  said  bill  admitted  by  him  to  be  in  his  hands;  that 
afterwards,   said  bill  was  dismissed,  and   the  right  of  complainant 

1.  For  the  formal  parts  of  a  decree  in  6.  This  action  was  brought  by  the 
a  particular  jurisdiction  consult  the  plaintiff  to  recover  a  sum  of  money 
title  Judgments  and  Decrees,  vol.  10,  which  the  declaration  alleged  the  plain- 
p.  645.  tiff    "deposited    with    the    defendant," 

2.  Pennsylvania.  —  Bright.  Pur.  Dig.  and  "  which  he  promised  to  return  to 
(1894),  p.  656,  §  156;  Pennock  v.  Stew-  the  plaintiff  with  interest  on  the  same 
art,  104  Pa.  St.  184.  when      requested."       The      defendant 

3.  It  was  held  in  this  case  that  there  pleaded,  first,  the  general  issue,  and, 
was  no  error  in  permitting  the  mort-  second,  the  plea  above  set  out.  It  was 
gagor  to  pay  into  court  the  amount  held  that  the  only  question  presented 
due  on  the  mortgage  and  in  ordering  was  whether  or  not  Baldwin  had  au- 
satisfaction  to  be  entered.  thority  to    receive  from   the    clerk    the 

The  petition   in   this  case  is  set  out  money    deposited    with   him    upon    the 

supra.  Form  No.  15051.  filing    of    the    above    interpleader,    in 

4.  The  matter  enclosed  by  and  to  be  which  Baldwin  was  solicitor  for  the 
supplied  within  []  will  not  be  found  in  complainant.  This  question  was  de- 
the  reported  case.  cided    in   the    affirmative  and    a   judg- 

5.  For  the  formal  parts  of  an  answer  ment  of  the  lower  court  sustaining  a 
or  plea  in  a  particular  jurisdiction  see  demurrer  to  the  plea  was  reversed, 
the  titles  Answers  in  Code  Pleading,         7.  The  matter  to  be  supplied  within 
vol.  r,  p.  799;  Pleas.  [  ]  will  not  be  found  in  the  reported  case. 
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protected  by  plea  to  said  cases;  and  on  the  dismissal  thereof,  and 
before  the  termination  of  the  litigation  in  the  actions  at  law,  in  one 
of  which  said  Baldwin  was  attorney  of  record  of  said  Jvy,  that  said 
defendant  paid  said  amount  to  the  said  C.  B.  Baldwin^  solicitor  for 
said  plaintiff  in  said  cause,  and  his  attorney  in  the  actions  at  law, 
and  which  amount  defendant  is  advised,  and  believes,  was  long 
before  said  usee  acquired  any  interest  in  said  claim,  applied  by  said 
Baldwin  to  the  uses  and  credit  of  said  Ivy,  [and  this,  the  said  defend- 
ant is  ready  to  verify;  wherefore,  he  prays  if  the  plaintiff  ought  to 
have  or  maintain  his  aforesaid  action  against  him. 

James  Cavinis,  attorney  iox  John  Ivy ?^ 

1.  The  matter  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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PEACE. 

See  the  title  BILLS  OF  PEACE,  vol.  3,  p.  509. 


PEDDLERS. 

See  the  title  HA  WKERS  AND  PEDDLERS,  vol.  9,  p.  284. 


PENALTIES,  FORFEITURES  FINES  AND 
AMERCEMENT. 

I.  Penalties,  forfeitures  and  fines,  749. 

1.   Civil  Actions  to  Recover,  750. 

a.  In  General,  750. 

(i)  Complaint,  Declaration  or  Petition,  750. 
{a)  For  Violation  of  Statute,  751. 

aa.  By  Common  Informer,  755. 
bb.   By  Inhabitants  of  a  Town,  756. 
cc.  By  Private  Corporation,  756. 
dd.  By  Private  Person,  757. 
ee.  By  State,  759. 
(J>)  For  Violation  of  Municipal  Ordinance^  761. 
(2)  Answer,  762. 

b.  In  Justice's  Court,  764. 

(i)  Declaration,  764. 
(2)    Warrant,  765. 

c.  In  Mayor's  Court,  766. 

(i)  Complaint,  766. 
(2)  Warrant,  767, 

d.  Order  to  Seize  Forfeited  Property,  767. 
».   Criminal  Prosecutions  to  Recover,  768. 

a.  Complaint,  768. 

(i)  In  Justice's  Court,  768. 
(2)  In  Municipal  Court,  769. 

b.  Indictment,  769. 

II.  AMERCEMENT,  770. 

1.   Notice  of  Motion  to  Amerce,  770, 
«.  Motion  to  Amerce,  771. 
8.  Judgment  on  Amercement,  772. 
4.  Execution  on  Amercement,  773. 

a.  Against  Sheriff,  773. 

b.  Against  an  Ex- She  riff,  774. 
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CROSS-REFERENCES. 

For  Forms    in  Proceedings  Against  Auctioneers  to  Recover  Penalties y 

see  the  title  A  UCTIONEERS,  vol.  2,  p.  1067. 
For  Form  of  Declaration  for  Penalty  for  Marking  a  Boundary  Tree 

Upon  the  Land  of  Another,  see  the  title  BOUNDARIES,  vol.  3, 

Form  No.  4747. 
For  Forms  in  Proceedings  Against  Brokers  to  Recover  Penalties,  see  the 

title  BROKERS,  vol.  4,  p.  90. 
For  Fortns  in  Proceedings  Against  Carriers  to  Recover  Penalties,  see  the 

title  CARRIERS,  vol.  4,  p.  192. 
For  Form  of  Declaration  for  Penalty  for  Selling  Mortgaged  Chattels 

Without  Giving  Notice  of  Mortgage,  see  the  title  CHATTEL 

MORTGAGES,  vol.  4,  Fortn  No.  5688. 
For  Declaration  for  Penalty  for  Violation  of  Contract  Labor  Law,  see 

the  title  CONTRACT  LABOR  LA  W,  vol.  5,  Form  No.  6313. 
For  Forms  in  Proceedings  to  Recover  Penalties  for  Violation  of  Copy- 
right Law,  see  the  title  COPYRIGHT,  vol.  5,  p.  466. 
For  Forms  in  Proceedings  Against  Directors  and  Corporation  Officers  to 

Recover  Penalties,   see  the  title  DIRECTORS  AND  CORPO- 
RATION OFFICERS,  vol.  6,  p.  691. 
For  Form    of  Complaint  to  Recover  Penalty  for  Keeping  a  Disorderly 

House,  see  the  title  DISORDERLY  HOUSES,  vol.   6,  Form 

No.  7704. 
For  Form  of  Declaration  to  Recover  Penalty  for  Challenging  Another  to 

Fight  a  Duel,  see  the  title  DUELLING,  vol.  7,  Fortn  No.  8083. 
For  Form  of  Declaration  for  Penalty  for  Refusing  to  Receive  a  Legal 

Vote,  see  the  title  ELECTIONS,  vol.  7,  Form  No.  8248. 
For  Form  of  Declaration  for  Penalty  for  Erasing  Elector  s  Name  from 

Poll  List,  see  the  title  ELECTIONS,  vol.  7,  Form  No.  8249. 
For  Form  of  Declaration  for  Penalty  for  Catching  Fish  in  Forbidden 

Manner,  see  the  title  FISH  AND  GAME,   vol.   8,  Fortn  No. 

9564- 

For  Form  of  Declaration  for  Penalty  for  Having  in  Possession  For- 
bidden Quantity  of  Game,  see  the  title  FISH  AND  GAME, 
vol.  8,  Fortn  No.g^6^. 

For  Fortn  of  Declaration  for  Petialty  for  Trespass  oti  Land,  see  the  title 
FISH  AND  GAME,  vol.  8,  Fortn  No.  9566. 

For  Forms  in  Proceedings  Against  Peddlers  to  Recover  Petialties,  see  the 
title  HA  WKERS  AND  PEDDLERS,  vol.  9,  p.  284. 

For  Forttis  in  Proceedings  Against  Ititikeepers  to  Recover  Penalties,  see 
the  title  INNKEEPERS,  vol.  10,  p.  i. 

For  Form  of  Declaration  Against  ati  Insurance  Agent  to  Reco7>er  Penalty 
for  Failure  to  Cotnply  with  Insurance  Laws,  see  the  title  INSUR- 
ANCE, vol.  10,  Form  No.  1152^. 

For  Forms  in  Proceedings  to  Recover  Penalties  for  the  Sale  of  Intoxi- 
cating Liquor  Contrary  to  Law,  see  the  title  INTOXICA  TING 
LIQUORS,  vol.  10,  p.  448. 

For  Fortn  of  Complaitit  to  Recover  Penalty  for  Violation  of  ati  Orditiance 
Relating  to  the  Retnoval  of  Garbage,  see  the  title  LICENSES,  vol. 
II,  Form  No.  13056. 
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For  Forms  in  Proceedings  to  Recover  Penalties  for  Violation  of  Statutes 

Relating  to  Marriage,  see  the  title  MARRIAGE,  vol.  ii,  p.  988. 
For  Forms  in  Proceedings  to  Recover  Penalties  for  Violation  of  Statutes 

Relating  to  Mills  and  Mill  Dams,  see  the  title  MILLS  AND 

MILL  DAMS,  vol.  12,  p.  299. 
For  Form   of  Complaint   Against  an  Insurance  Company   to  Recover 

Penalty  for  a   Violation   of  the  Anti- Trust  Law,    see   the   title 

MONOPOLIES,  vol.  12,  Form  No.  ijgoi. 
For  Form    of  Complaint   to  Recover  Penalty  for  Failure  to  Satisfy   a 

Mortgage  After  Payment,  see  the  title  MORTGAGES,  vol.  12, 

Form  No.  1424J. 
For  Form  of  Detnurrer  to  Complaint  to  Recover  Penalty  for  Failure  to 

Satisfy  a  Mortgage  After  Payment,  see  the  title  MORTGAGES, 

vol.  12,  Form  No.  14248. 
For  Form  of  Answer  to  Complaint  to  Recover  Penalty  for  Failure  to 

Satisfy  Mortgage  After  Payment,  see  the  title  MORTGAGES, 

vol.  12,  Form  No.  1424^. 
For  Forms  in  Proceedings  to  Recover  Penalties  for  Violation  of  Municipal 

Ordinances,   see  the  title  MUNICIPAL  CORPORA  TIONS, 

vol.  12,  p.  952. 
See  also  the  GENERAL  INDEX  to  this  work. 


I.  PENALTIES,  FORFEITURES  AND  FlNES.^ 


1.  Statutory  provisions  relating  to  pen- 
alties, forfeitures  and  fines,  generally, 
exist  in  the  following  stales,  to  wit: 

Alabama.  —  Civ.   Code  (1896),  §  15. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
^  4826. 

California. —  Civ.  Code  (1897),  §  3369; 
Code  Civ.  Proc.  (1897).  §  340,  subs,  i, 
§  393,  subs.  I,  §932. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§g  148 1,  2907,  2908. 

Connecticut.  —  Gen.  Stat.  (1888),  §§ 
1609,  161 1. 

Delaware.  —Rev.  Stat.  (1893),  p.  889, 
c.  123,  §  12. 

District  0/ Columbia. — Comp.  Stat. 
(1894).  c.  34,  §§  2,  4.  6. 

Florida.  —  Rev.  Stat.  (1892),  §  1294, 
subs.  6,  7. 

Georgia.  —  2  Code  (1895),  §  4933- 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
<i896;,  c.  79,  par.  16,  subs.  15;  c.  83, 
par.  14. 

Indiana.  —  Horner's  Stat  (1896),  § 
293,  subs.  I,  §  308. 

Io7va.—CoAe.  (1897),  §§  4338,  4339. 

Kentucky.  —  Stat.  (1894),  §§  1138, 
2515. 

Maine.— Rev.  Stat.  (1883),  c.  81,  §§ 
14,  94;  c.  131,  §  13- 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  38,  §  I  ^/  seg. 

Massachusetts.  — Vvib.  Stat.  (1882),  c. 


161,  §  11;  c.  167,  §  I,  subs.  2;  c.  197,  §§ 
4,  5;  c.  217,  §  I  et  seq. 

Michigan.  —  Comp.  Laws  (1897),  §§ 
807,  9554,  9748,  9749.  9797-9813.  10275. 

Minnesota. — Stat.  (1894),  ^§  5137, 
5138.  5956-5960. 

Mississippi.  —  Anno.  Code  (1892),  § 
2741. 

Montana.  — Code  Civ.  Proc.  (1895), 
§§460,  515,  611,  subs.  I. 

Nebraska. — Comp.  Stat.  (1899),  §§ 
1425,  5644. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  256,  §5  r  et  seq.;  c.  257,  §  i  et  seq. 

New  York.  —  Code  Civ.  Proc,  §^ 
383.  384,  387,  394,  549,  983,  1893-1898, 
1926,  1928,  1962-1964. 

North  Carolina.  —  Clark's  Code  Civ. 
Proc.  (1900),  ^  156,  subs.  2;  Code  (1883), 
§§  1212,  1213. 

North  Dakota.  — Rev.  Codes  (1895), 
§^  5202.  5203,  5785-5794- 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
4204,  4205,  5025. 

Oregon.  —  Hills'  Anno.  Laws  (1892). 
§§  8    10,  345. 

Pennsvlvania.  —  Laws  (1897),  No. 
loi;  Bright.  Pur.  Dig.  (1894),  p.  908.  § 
I  et  seq.;  p.  I128,  §>^  41,  42;  p.  1628, 
§22. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
288,  §  I  et  seq. 

South  Carolina.  —  Code   Civ.    Proc. 
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1.  Civil  Actions  to  Recover.^ 

a.  In  GeneraL 

(1)  Complaint,  Declaration  or  Petition.* 


(1893).  §§  113,  "4,  subs.  2;  §§  117,  145, 
subs.  I. 

South  Dakota.  —  Dak.    Comp.    Laws 

(1887),  SS  4851.  4852,  4855.  4857.  4889, 

6042,  subs.  3. 

Texas.  —  Rev.  Stat.  (1895),  art.  1098, 
subs,  i;  art.  1573. 

Utah,  —  Laws  (1899),  c.  13;  Rev. 
Stat.  (1898),  §  206  subs.  88;  §§  303, 
2929,  4059. 

Vermont. —  Stat.  (1894),  §§  1988-1990, 
2012,  2015,  2955. 

Virginia. — Code  (1887),  §  712  et  seq. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  4800,  subs.  6;  § 
4853,  subs,  i;  §§  5684-5692. 

West  Virginia.  —  Code  (1899),  c.  36,  § 
I  et  seq. ;  c.  50,  ^  231  ^/  seq. 

Wisconsin.  —  Stat.  (1898),  §§  916  et 
seq.,  3294  et  seq.,  4224  et  seq. 

1.  Form  of  Action.  —  At  common  law, 
a  penalty  given  by  statute  might  be 
recovered  either  in  an  action  of  debt  or 
assumpsit.  Ewbanks  v.  Ashley,  36  111. 
177;  Chicago  V.  Enright,  27  111.  App. 
559;  Robley  v.  Culwell,  69  111.  App.  272; 
Wiley  V.  Yale,  i  Met.  (Mass.)  553;  Peo- 
ple V.  Bennett,  (Supreme  Ct.  Spec.  T.) 
5  Abb.  Pr.  (N.  Y.)  384;  Kelly  v.  Davis, 
I  Head  (Tenn.)  71.  And  in  the  absence 
of  a  statute  defining  the  method  of  re- 
covery, debt  is  the  proper  action  to 
bring  for  the  violation  of  a  municipal 
ordinance.  Greeley  v.  Hamman,  12 
Colo.  94;  Vaughan  v.  Thompson,  15 
111.  39;  Israel  v.  Jacksonville,  2  111.  290; 
Chicago  V.  Kenney,  35  111.  App.  57; 
St.  Louis  z/.  Smith,  10  Mo.  438;  Spring- 
field V.  Ford,  40  Mo.  App.  586;  Bristol 
V.  Burrow,  5  Lea  (Tenn.)  128;  Wood  v. 
Grand  Junction,  5  Heisk.  (Tenn.)  440; 
Meaher  v.  Chattanooga,  i  Head  (Tenn.) 

74- 

However,  where  the  statute  gives 
a  right  and  prescribes  a  particular 
remedy  for  its  recovery,  such  remedy 
must  be  strictly  pursued.  Wiley  v. 
Yale,  I  Mel.  (Mass.)  553.  And  where 
a  statute  provides  for  a  penalty  to 
be  recovered  by  civil  action  brought 
by  the  prosecuting  attorney  in  the 
name  of  the  people,  it  is  error  to  pro- 
ceed with  a  criminal  action.  Kansas 
City,  etc.,  R.  Co.  v.  State,  63  Ark.  134. 

In  People  v.  Bennett,  (Supreme  Ct. 
Spec.  T.)  5  Abb.  Pr.  (N.  Y.)  384,  it  was 


held  that  the  manner  of  declaring  in 
actions  for  statute  penalties  prescribed 
by  the  revised  statutes  is  not  changed 
by  the  code,  and  that  the  former  method 
is  still  proper. 

For  statutory  provisions  prescribing 
the  form  of  action  for  recovery  of  fines, 
penalties  and  forfeitures  see  list  of 
statutes  cited  supra,  note  i,  p.  749. 

2.  Sequisites  of  Complaint,  Declaration 
or  Petition,  Generally.  —  For  the  formal 
parts  of  a  complaint,  declaration  or 
petition  in  a  particular  jurisdiction 
consult  the  titles  Complaints,  vol.  4, 
p.  1019;  Declarations,  vol.  6,  p.  245. 

Facts  Constituting  Offense  —  Generally. 
—  The  facts  constituting  the  offense 
and  showing  a  violation  of  the  statute 
must  b^  specifically  set  forth.  Prig- 
more  V.  Thompson,  Minor  (Ala.)  420; 
Dutch  Flat  Water  Co.  v.  Mooney,  12 
Cal.  534;  Stevens  v.  Kelley,  66  Conn. 
570;  People  V.  Fesler,  145  111.  150;  Mc- 
Nair  v.  People,  89  111.  441;  Gilbert  v. 
Bone,  64  111.  518;  Waddle  v.  Duncan. 
63  111.  223;  Whitecraft  z'.  Vanderver,  12 
111.  235;  Edwards  v.  Hill,  11  111.  22; 
Pace  V.  Vaughn,  6  111.  30;  Kruse  v. 
Kennett,  69  111.  App.  566;  Reese  v. 
Western  Union  Tel.  Co.,  123  Ind.  294; 
Western  Union  Tel.  Co.  v.  Kinney,  106 
Ind.  468;  Western  Union  Tel.  Co.  v. 
Walker,  102  Ind.  599;  Western  Union 
Tel.  Co.  V.  Axtell,  69  Ind.  199;  Williams 
V.  College  Corner,  etc.,  Gravel  Road 
Co.,  45  Ind.  170;  State  z/.  Androscoggin 
R.  Co.,  76  Me.  411;  State  v.  Grand 
Trunk  R.  Co.,  60  Me.  145;  Eustis  v. 
Kidder,  26  Me.  97;  Little  v.  Thompson,  2 
Me.  228;  Soper  v.  Harvard  College,  i 
Pick.  (Mass.)  177;  Howser  v.  Melcher, 
40  Mich.  185;  Benalleck  v.  People,  31 
Mich.  200;  McGrew  v.  Missouri  Pac.  R. 
Co.,  114  Mo.  210;  Emerson  v.  St.  Louis, 
etc., R. Co.,  in  Mo.  161;  State  z/. Wabash, 
etc.,  R.  Co.,  83  Mo.  144;  Scott  v.  Ro- 
bards,  67  Mo.  289;  Hewitt  v.  Harvey, 
46  Mo.  368;  Kennayde  v.  Pacific  R.  Co., 
45  Mo.  255;  Wood  V.  Western  Union 
Tel.  Co.,  59  Mo.  App.  236;  Fairbanks 
V.  Antrim,  2  N.  H.  105;  Hershoff  v. 
Beverly,  43  N.  J.  L.  139;  Tyler  z/.  Law- 
son,  30  N.  J.  L.  120;  Allaire  v.  Howell 
Works  Co.,  14  N.  J.  L.  21;  Castner  v. 
Egbert,  12  N.  J.  L.  259;  Chew  v.  Thomp- 
son, 9  N.  J.  L.  249;  Hill  V.  Herbert,  3 
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(a)  For  Violation  of  Statute. 


N.  J.  L.  483;  Steuben  County  v.  Wood, 
24  N.  Y.  App.  Div.  442;  Cortland  v. 
Howard,  I  N.  Y,  App.  Div,  131;  People 
V.  Bradt,  46  Hun  (N.  Y.)445;  McHarg 
V.  Eastman,  (N.  Y.  Super.  Ct.  Gen.  T.) 
35  How.  Pr.  (N.  Y.)  205;  Morehouse  v. 
Crilley,  (Supreme  Ct.  Spec.  T.)  8  How. 
Pr.  (N.  Y.)43i;  Collins  v.  Ragrew,  15 
Johns.  (N.  Y.)  5;  Bigelow  v.  Johnson, 
13  Johns.  (N.  Y.)428;  People  v.  Brooks, 
4  Den.  (N.  Y.)  469;  Blasdell  v.  Hewit,  3 
Cai.  (N.  Y.)i37;  Bayard  v.  Smith,  17 
Wend.  (N.  Y.)  88;  Wright  v.  Wheeler,  8 
Ired.  L.  (30  N.  Car.)  184;  Drake  v.  Mc- 
Minn,  5  Ired.  L.  (27  N.  Car.)  639;  Ross 
V.  Palmer,  4  Pa.  St.  S17;  Buckwalter  r/. 
U.  S..  II  S.  &  R.  (Pa.)  193;  Duck  v. 
Chief  Burgess,  7  Watts  (Pa.)  181;  Aech- 
ternacht  v.  Watmough,  8  W.  &  S.  (Pa.) 
162;  Adams'  Estate,  i  Phila.  (Pa.)  391, 
9  Leg.  Int.  (Pa.)  138;  Mills  z/.  Kennedy, 
I  Bailey  L.  (S.  Car.)  17;  Kirby  v.  Wes't- 
ern  Union  Tel.  Co.,  6  S.  Dak.  i;  Kirby 
V.  Western  Union  Tel.  Co.,  4  S.  Dak. 
463;  Greer  v.  Bumpass,  i  Mart.  &  Y. 
(Tenn.)  94;  Schloss  v.  Atchison,  etc.,  R. 
Co.,  85  Tex.  601;  Murray  v.  Gulf,  etc., 
R.  Co.,  63  Tex.  407;  Scogins  v.  Perry, 
46  Tex.  Ill;  State  v.  Williams,  8  Tex. 
255;  Orton  V.  Engledow,  8  Tex.  206; 
Martin  v.  Johnson,  11  Tex.  Civ.  App. 
628;  Texas,  etc.,  R.  Co.  v.  Langsdale, 
(Tex.  Civ.  App.  1895)  30  S.  W.  Rep.  681; 
Hard  wick  ».  Vermont  Telephone,  etc., 
Co.,  70  Vt.  180;  Everts  v.  Allen,  i  D. 
Chip.  (Vt.)  116;  Western  Union  Tel.  Co. 
V.  Powell,  94  Va.  268;  Ferrett  v.  Atwill, 
X  Blatchf.  (U.  S.)i5i;  Fish  z;.  Manning, 
31  Fed.  Rep.  340.  And  nothing  must 
be  left  to  be  gathered  by  argument  or 
inference.  State  v.  Androscoggin  R. 
Co.,  76  Me.  411;  Scott  V.  Robards,  67 
Mo.  289.  And  no  intendment  will  be 
allowed  in  favor  of  the  prosecution. 
People  V.  Fesler,  145  111.  150;  Everts  v. 
Allen.  I  D.  Chip.  (Vt.)  116.  And  to 
charge  the  defendant  in  general  terms 
with  the  commission  of  a  number  of 
offenses  is  not  sufficient.  Hill  v.  Her- 
bert, 3  N.  J.  L.  483.  And  an  averment 
of  forfeiture  only  is  merely  a  legal  con- 
clusion. Dutch  Flat  Water  Co.  v. 
Mooney,  12  Cal.  534.  And  the  facts 
must  be  stated  distributively  and  not 
disjunctively.  Duck  v.  Chief  Burgess,  7 
Watts  (Pa.)  181.  But  the  plaintiff  need 
only  allege  such  facts  as  bring  the  case 
within  the  statute.  Western  Union 
Tel.  Co.  V.  Scircle,  103  Ind.  227;  Rey- 
nolds V.  Chicago,  etc.,  R.  Co.,  85  Mo. 


90;  Kennayde  v.  Pacific  R.  Co.,  45  Mo. 
255.  And  the  statement  need  not  be  as 
technical  as  an  indictment:  if  it  in- 
forms the  defendant  of  what  he  is  called 
upon  to  answer,  it  is  sufficient.  St. 
Louis  V.  Smith,  10  Mo.  438.  And 
where  a  complaint  is  framed  according 
to  the  rules  and  requirements  of  the 
common  law,  and  charges  in  due  form 
and  with  sufficient  particularity  the 
commission  of  the  offense  declared  by 
the  statute,  with  a  general  reference  to 
the  law  giving  the  right  of  action,  it  is 
sufficient.  Kee  v.  McSweeney,  (Su- 
preme Ct.  Spec.  T.)  66  How.  Pr.  (N.  Y.) 

447- 

In  Wisconsin,  the  statute  provides 
(Wis.  Stat.  (1898),  §  3295)  that  it  shall  be 
sufficient  to  allege  in  the  complaint 
that  the  defendant  is  indebted  to  the 
plaintiff  to  the  amount  of  the  forfeiture 
claimed,  according  to  the  provisions  of 
the  statute  which  imposes  it,  specify- 
ing the  section  and  chapter  containing 
such  statute,  and  under  this  statute  it 
has  been  held  that  where  an  action  is 
brought  to  recover  a  penalty  it  is  suffi- 
cient to  allege  that  the  defendant  is  in- 
debted to  plaintiff  in  the  amount  of  the 
penalty,  according  to  the  provisions  of 
the  statute,  specifying  the  statute,  and 
demand  judgment  for  the  amount. 
Teetshorn  v.  Hull,  30  Wis.  162. 

However,  if  the  complaint  under- 
takes to  state  the  facts  constituting  the 
offense,  it  must  state  all  material  facts. 
State  V.  Citizens'  Ins.  Co.,  71  Wis.  411; 
State  V.  Egerer,  55  Wis.  527;  Teets- 
horn V.  Hull,  30  Wis.  162.  And  where 
the  complaint  undertakes  to  state  the 
facts  creating  the  offense,  and  con- 
cludes that  the  defendant  thereupon 
"became  indebted  to  the  plaintiff," 
etc.,  the  averment  is  merely  a  conclu- 
sion from  the  facts  stated,  and  the 
complaint  is  subject  to  deipurrer. 
State  V.  Egerer,  55  Wis.  527.  And 
where  the  complaint  undertakes  to 
state  the  facts  on  which  the  action  is 
based,  and  concludes  "that  thereby 
the  defendant  became  and  is  indebted 
to  the  said  plaintiff  in  the  penalty  and 
sum  of  one  hundred  dollars,  whereby 
an  action  accrued  according  to  the  pro- 
visions of  section  46,  chapter  86  of  the 
Revised  Statutes  oif  Wisconsin,"  it  must 
recite  all  the  facts  necessary  to  consti- 
tute the  action.  Teetshorn  v.  Hull,  30 
Wis.  162. 

In  iVords  of  the  Statute.  —  Describ* 
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ing  the  offense  in  words  of  the  statute 
is,  however,  sufficient.  Gebhart  v. 
Adams,  23  111.  397;  The  Samuel,  i 
Wheat.  (U.  S.)q. 

The  exact  words  of  the  statute  need 
not,  however,  be  followed.  If  words 
of  equivalent  meaning  are  used,  it  is 
sufficient.  Western  Union  Tel.  Co.  v. 
Walker,  102  Ind.  599.  And  a  declara- 
tion is  good  in  substance  if  the  lan- 
guage is  as  full  and  decisive  as  that  of 
the  statute.  Berry  v.  Stinson,  23  Me.  140. 
But  it  is  not  sufficient  to  lay  the  offense 
in  the  very  words  of  the  statute  or  or- 
dinance unless  they  will  expressly  serve 
to  allege  the  facts  with  all  necessary 
additions  and  without  uncertainty  or 
ambiguity.  Hardwick  v.  Vermont  Tele- 
phone, etc.,  Co.,  70  Vt.  180.  And  the 
rule  that  to  follow  the  words  of  the 
statute  is  enough  does  not  apply  where 
the  statute  requires  or  indicates  a 
fuller  statement,  nor  where  the  lan- 
guage of  the  statute  is  such  that  to  fol- 
low it  without  discrimination  would 
lead  to  inconvenient  uncertainty  or 
ambiguity.  U.  S.  v.  Fifteen  Barrels  of 
Distilled  Spirits,  51  Fed.  Rep.  416. 

Negative  Averments.  — Where  the  stat- 
ute contains  an  exception  which  is  em- 
bodied in  the  very  clause  by  which  the 
offense  is  described,  the  plaintiff  must 
show  in  his  pleading  that  the  defendant 
is  not  within  the  exception.  Kansas 
City,  etc.,  R.  Co.  v.  Summers,  45  Ark. 
295;  Chicago,  etc.,  R.  Co.  v.  Carter,  20 
111.  390;  Barber  v.  Levy,  73  Miss.  484; 
Hoffman  v.  Peters,  51  N.  J.  L.  244; 
State  V.  O'Donnell,  10  R.  I.  472;  Mills 
%■.  Kennedy,  i  Bailey  L.  (S.  Car.)  17; 
U.  S.  V.  River  Spinning  Co.,  70  Fed. 
Rep.  978;  Fish  v.  Manning,  31  Fed. 
Rep.  340,  But  where  there  is  an  ex- 
ception, saving  the  defendant,  or  a 
limitation  contained  in  another  statute, 
or  a  subsequent  clause  of  the  statute, 
giving  the  penalty,  it  is  matter  of  de- 
fense and  need  not  be  referred  to  in  the 
declaration.  Bell  v.  Wallace,  81  Ala. 
422;  State  V.  Kansas  City,  etc.,  R.  Co., 
54  Ark.  546;  Adams  v.  Cutwright,  53 
111.  361;  Fowler  v.  Tuttle,  24  N.  H.  9; 
Farwell  v.  Smith,  16  N.  J.  L.  133;  Mc- 
Gear  v.  Woodruff,  33  N.  J.  L.  213;  Teel 
V.  Fonda,  4  Johns.  (N.  Y.)  304;  Bennet 
V.  Hurd,  3  Johns.  (N.  Y.)  438;  Hart  v. 
Cleis.  8  Johns.  (N.  Y.)4i;  Mills  v.  Ken- 
nedy, I  Bailey  L.  (S.  Car.)  17;  Western 
Union  Tel.  Co.  v.  Bullard,  65  Vt. 
634;  U.  S.  V.  One  Distillery,  4  Biss. 
(U.  S.)  26. 

Coanting  Upon  the  Statute — Generally. 


—  Where  the  action  is  to  recover  dam- 
ages given  by  a  statute  for  a  violation 
of  its  provisions,  the  declaration  must 
expressly  count  upon  the  statute.  Chip- 
man  V.  Emeric,  5  Cal.  239;  Palmer 
V.  York  Bank,  18  Me.  166;  Crawford 
V.  New  Jersey  R.,  etc.,  Co.,  28  N.  J.  L. 
479;  People  V.  Brooks.  4  Den.  (N.  Y.) 
469;  Smith  V.  Merwin,  15  Wend.  (N. 
Y.)  185;  Scroterz/.  Harrington,  1  Hawks 
(8  N.  Car.)  192;  McKay  v.  Woodle,  6 
Ired.  L.  (28  N,  Car.)  352;  Greenberg  v. 
Union  Nat.  Bank,  5  N.  Dak.  483;  Pitts- 
burgh, etc.,  R.  Co.  V.  Moore,  33  Ohio 
St.  384;  Kirby  v.  Western  Union  Tel. 
Co.,  6  S.  Dak.  i;  Montgomery  v.  Ed- 
wards, 45  Vt.  75;  Fish  V.  Manning,  31 
Fed.  Rep.  340;  Jones  v.  Vanzandt,  2 
McLean  (U.  S.)  611.  And  each  count 
in  the  declaration  must  show,  either  in 
itself  or  by  reference  to  an  averment  in 
a  preceding  count,  what  statute  has 
been  violated.  Crawford  v.  New  Jersey 
R.,  etc.,  Co.,  28  N.  J.  L.  479.  And  the 
statute  and  the  section  relied  on  must 
be  referred  to  with  certainty,  and  where 
different  statutes  are  referred  to  with- 
out specification,  the  complaint  is  bad. 
Fish  V.  Manning,  31  Fed.  Rep.  340. 
And  where  a  declaration  refers  gen- 
erally to  the  whole  statute  and  not 
specifically  to  the  section  for  the  viola- 
tion of  which  the  action  is  brought,  it 
is  insufficient.  Benalleck  v.  People,  31 
Mich.  200.  Contra,  that  a  public  stat- 
ute need  not  be  recited  or  even  referred 
to,  and  that  it  is  sufficient  if  the  case  is 
brought  within  it,  McHarg  v.  East- 
man, 7  Robt.  (N.  Y.)  137;  Martin  v. 
Johnson,  11  Tex.  Civ.  App.  628. 

Stating  the  part,  chapter,  title,  article 
and  section  of  the  statute,  however,  is 
sufficient,  and  it  is  not  necessary  to 
name  the  subject-matter  of  the  statute. 
Smith  V.  Merwin,  15  Wend  (N.  Y.)  185; 
Utica  V.  Richardson,  6  Hill  (N.  Y.)  300. 
And  to  refer  to  the  section  of  the  stat- 
ute by  number  is  sufficient.  Utica  v. 
Richardson,  6  Hill  (N.  Y.)  300;  New 
York  V.  Wood,  15  Daly  (N.  Y.)  341. 
And  it  has  been  held  that  a  complaint 
is  sufficient  which  refers  to  the  act, 
although  not  to  the  particular  section 
thereof.  Kee  v.  McSweeney.  (Supreme 
Ct.  Spec.  T.)  15  Abb.  N.  Cas.  (N.  Y.) 
229. 

Where  the  declaration  avers  that  the 
acts  were  "  contrary  to  the  form  of  the 
statute,  etc.,  and  by  means  whereof 
and  by  force  of  the  statute  the  defend- 
ant became  liable,"  it  is  sufficient  to 
show  that  the  declaration  is  based  upon 
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the  statute.  St.  Louis,  etc.,  R.  Co.  v. 
Hill,  II  111.  App.  248. 

Where  the  declaration  refers  to  the 
statute  in  some  general  manner  as 
"  contrary  to  the  statute  in  such  case 
made  and  provided,"  it  is  suflBcient. 
Scroter  v.  Harrington,  i  Hawks  (8  N. 
Car.)  192. 

Where  complaint  brings  offense  clearly 
within  the  statute,  it  need  not  specially 
refer  thereto.  Western  Union  Tel.  Co. 
V.  Griffin,  i  Ind.  App.  46;  Bayard  %>. 
Smith,  17  Wend.  (N.  Y.)  88. 

IVhere  the  statute  is  simply  remedial, 
giving  an  easier  or  cumulative  remedy 
for  a  wrong  for  which  there  was  a 
remedy  at  common  law,  the  declara- 
tion need  not  count  upon  the  statute. 
McKay  v.  Woodle,  6  Ired.  L.  (28  N. 
Car.)  352. 

Conclusion.  —  Declaration  should  con- 
clude "against  the  form  of  the  stat- 
ute." Chipman  v.  Emeric,  5  Cal.  239; 
Griswold  v.  Gallup,  22  Conn  208;  Pen- 
ley  V.  Whitney,  48  Me.  351;  Nichols  v. 
Squire,  5  Pick.  (Mass.)  168;  Peabodyz'. 
Hayt,  ID  Mass.  36;  Crawford  v.  New 
Jersey  R.,  etc.,  Co.,  28  N.  J.  L.  479; 
Reynolds  v.  Smith,  2  Browne  (Pa.)  257; 
Cockfield  V.  Singletary,  15  Rich.  L.  (S. 
Car.)  240;  Burnell  v.  Dodge,  33  Vt.  462; 
U.  .S.  V.  Babson,  Ware  (U.  S.)  450; 
Briscoe  v.  Hinman,  Deady  (U.  S.)  588; 
Cross  ».  U.  S..  1  Gall.  (U.  S.)  26.  And 
where  action  is  under  different  statutes, 
the  conclusion  should  be  "against  the 
form  of  the  statutes,"  the  rule  being 
that  when  an  act  cannot  be  made  out 
to  be  criminal,  or  a  penalty  be  inferred 
without  reading  more  than  one  statute, 
it  is  then  necessary  to  conclude  in  the 
plural.  Blake  v.  Russell,  77  Me.  492; 
State  V.  Muse,  4  Dev.  &  B.  (20  N.  Car.) 
319.  But  where  the  offense  is  created 
and  the  penalty  given  by  the  same  stat- 
ute, it  is  sufficient  to  conclude  "con- 
trary to  the  form  of  the  statute," 
although  there  may  be  other  statutes 
qualifying  the  method  of  proceeding; 
but  where  the  offense  is  created  by  one 
statute  and  the  penalty  is  imposed  by 
another,  such  a  conclusion  is  not  suffi- 
cient. Morrison  v.  Witham,  10  Me. 
421.  And  where  one  statute  creates  an 
offense  and  fixes  a  penalty,  and  a  sub- 
sequent statute  imposes  another  and 
further  penalty,  a  conclusion  "con- 
trary to  the  form  of  the  statute  "is 
sufficient.     Butman's  Case,  8  Me.  113. 

Words  of  equivalent  import  are,  how- 
ever, sufficient.  U.  S.v.  Babson,  Ware 
(U.   S.)  450.     "Contrary  to  the  act  of 


congress  in  such  case  made  and  pro- 
vided "  is  sufficient.  U.  S.  v.  Babson, 
Ware  (U.  S.)  450.  "  Against  the  law  in 
that  behalf  made  and  provided "  is 
sufficient.  Brown  v.  Hoit,  Smith  (N. 
H.)53- 

Where  the  declaration  avers  that  "  by 
force  of  the  statute,  a  right  of  action 
has  accrued  to  the  plaintiff,"  it  is  suf- 
ficient, without  an  averment  that  the 
act  was  "contrary  to  the  form  of  the 
statute."  Doane  z/.  Cummins,  11  Conn. 
152. 

An  averment  "  whereby  and  by  force 
of  the  statute  in  such  case  made  and 
provided,  the  said  sum  became  for- 
feited," in  the  declaration,  is  sufficient, 
and  a  conclusion  "  contrary  to  the  form 
of  the  statute  "  is  not  required.  Doyle 
V.  Baltimore  County.  12  Gill  &  J.  (Md.) 
484. 

But  see  Barter  v.  Martin,  5  Me.  76, 
wherein  it  is  questioned  whether,  where 
the  words  '  contrary  to  the  form  of  the 
statute  "  are  omitted,  they  can  be  sup- 
plied by  words  of  equivalent  import. 

However,  it  has  been  held  that  the 
declaration  or  complaint  need  not  in 
any  case  conclude  "  contrary  to  the  form 
of  the  statute."  Levy  71.  Gowdy,  2  Allen 
(Mass.)  320;  Mitchell  v.  Clapp,  12  Cush. 
278;  Reed  v.  Northfield,  13  Pick.  (Mass.) 
94;  Hewitt  V.  Harvey,  46  Mo.  368;  State 
V.  Owsley,  17  Mont.  94.  In  People  v. 
Bartow,  6  Cow.  (N.  Y.)  290,  it  was  held 
that,  although  the  declaration  should  in 
some  manner  show  an  offense  against  the 
statute,  it  is  not  always  necessary  to 
conclude  "  contrary  to  the  form  of  the 
statute."  It  is  enough  if  the  offense 
appear  to  be  in  truth  against  the  statute. 

Where  chapter  and  section  on  which 
action  is  founded  is  referred  to,  it  is  not 
necessary  to  conclude  "  contrary  to  the 
form  of  the  statute."  Wentworlh  v. 
Hinckley,  67  Me.  368. 

Where  declaration  sets  out  the  whole 
statute  and  shows  the  breach,  it  need 
not  allege  that  the  statute  is  still  in 
force  and  unrepealed,  nor  need  it  con- 
clude "  against  the  form  of  the  statute." 
Williams  v.  Taunton,  16  Gray  (Mass.) 
288. 

Where  it  appears  from  the  complaint 
that  the  action  is  brought  upon  the 
statute,  and  that  the  offense  charged  is 
a  breach  of  such  statute,  the  averment 
"  contrary  to  the  statute "  is  not  re- 
quired. Barkhamsted  v.  Parsons,  3 
Conn,  i;  Whitecraft  v.  Vanderver,  12 
III.  235;  Reynolds  v.  Smith,  2  Browne 
(Pa.)  257. 


13  E.  of  F.  P. —48. 
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Where  an  act  is  an  offense  at  common 
law  and  is  also  prohibited  by  statute, 
and  the  statute  enacts  a  penalty  or  for- 
feiture, the  declaration  need  not  con- 
clude "contrary  to  the  form  of  the 
statute."     Fuller  v.  Fuller,  4  Vt.  123. 

Allegations  as  to  Time. — In  declaring  on 
a  penal  statute,  the  allegation  of  the 
precise  time  the  offense  was  committed 
is  not  essential.  Proof  of  the  act  on  any 
day  after  that  alleged  and  before  the 
commencement  of  the  suit  is  sufficient. 
Gebhart  v.  Adams,  23  111.  397.  But 
where  the  statute  provides  that  the  ac- 
tion must  be  brought  within  one  year 
from  the  time  the  offense  was  commit- 
ted, the  declaration  must  define  the 
precise  year  for  which  the  penalty  was 
claimed.  Pike  v.  Madbury,  12  N.  H. 
262. 

Ad  Damnom  —  Generally.  —  A  precise 
sum  must  be  demanded  in  the  com- 
plaint. U.  S.  V.  Colt,  Pet.  (C.  C.)  145; 
U.  S.  V.  Elliot,  25  Fed.  Cas.  No.  15,043. 
Although  the  statute  provides  that  the 
penalty  shall  be  not  more  than  a  stated 
sum.     U.  S.  V.  Elliot,  25  Fed.  Cas.  No. 

15,043-. 

Special  Damage.  —  No  allegation  of 
special  damage  is  necessary.  The 
damage  results  from  the  failure  of  the 
defendant  to  perform  the  act  required. 
Williams  v.  Boudin,  68  Ala.  126; 
Shanklin  v.  Gray,  in  Cal.  88;  Bark- 
hamsted  v.  Parsons,  3  Conn,  i;  Winne 
V.  Snow.  19  Fed.  Rep.  507. 

Double  and  Treble  Damages.  —  Where 
by  the  statute  the  plaintiff  is  entitled 
to  double  or  treble  damages,  he  need 
not  allege  in  his  declaration  that  he  is 
so  entitled.  Tewksbury  v.  O'Connell, 
25  Cal.  262;  Worster  v.  Canal  Bridge, 
16  Pick.  (Mass.)  541 ;  Clark  v.  Worthing- 
ton,  12  Pick.  (Mass.)  571;  Clark  v. 
Field,  42  Mich.  342.  But  see  Walther 
V.  Warner,  26  Mo.  143,  wherein  it  is 
questioned  whether  treble  damages 
can  be  recovered  under  the  statute, 
where  the  petition  does  not  conclude 
"against  the  form  of  the  statute"  or 
contain  a  prayer  for  such  damages. 

However,  where  he  seeks  to  recover 
double  damages,  the  plaintiff  must  de- 
clare under  the  statute,  and  must  recite 
the  statute  or  conclude  to  the  damage 
of  the  plaintiff  contrary  to  the  form  of 
the  statute.  Camp  v.  Ganley,  6  111. 
App.  499;  Bell  V.  Norris,  79  Ky.  48; 
Livingston  v.  Platner,  i  Cow.  (N.  Y.) 
175;  Newcomb  v.  Wait,  8  Johns.  (N.  Y.) 
342.  Contra^  in  California,  that  where 
a  statute  provides  for  treble  damages 


the  court  has  power  to  award  treble 
damages,  though  the  complaint  does 
not  specially  refer  to  the  statute,  Wat- 
son V.  Whitney,  23  Cal.  375. 

Where  the  declaration  sufficiently 
states  the  cause  of  action  and  specifi- 
cally refers  for  authority  to  the  statute 
allowing  the  court  to  treble  the 
damages,  it  is  sufficient.  Hitchcock  v. 
Pratt,  51  Mich.  263. 

Where  the  statute  gives  double  the 
value  of  the  goods  by  way  of  penalty 
to  be  recovered  in  debt,  if  the  declara- 
tion claim  a  certain  sum  and  in  con- 
clusion refers  to  the  statute  by  its 
title  and  date,  or  generally,  "  contrary 
to  the  form  of  the  statute,"  etc.,  it  is 
sufficiently  specific  to  warrant  the 
court  in  doubling  the  value.  Warren 
V.  Doolittle,  5  Cow.  (N.  Y.).678. 

To  whom  penalty  is  to  be  given  need 
not  be  alleged  in  the  complaint.  State 
V.  Thrasher,  79  Me.  17. 

Unst  be  Signed. —  Declaration  under 
statute  for  the  recovery  of  a  penalty 
must  be  signed  by  the  prosecuting  or 
other  attorney.  Benalleck  v.  People,  31 
Mich.  200.  In  this  case  it  was  said: 
A  declaration  has  always  been  required 
to  be  signed  by  someone  in  all  courts, 
and  the  signature  is  usually  the  test 
to  determine  who  appears,  and  while 
under  the  statute  private  parties  may 
appear  in  person  or  by  attorney  in  jus- 
tice's courts,  yet  when  the  appearance 
is  by  attorney  the  authority  may  always 
be  questioned  and  in  some  cases  must 
be  shown  affirmatively.  It  can  never 
be  unimportant  to  require  that  every 
suit  shall  appear  to  have  been  brought 
by  someone  presumed  or  shown  to  have 
authority. 

Precedents. — Complaints  or  declara- 
tions to  recover  penalties  are  set  out  in 
whole  or  in  substance  in  the  following 
cases,  to  wit:  Phoenix  Assur.  Co.  v. 
Montgomery  Fire  Department.  117  Ala. 
631;  Blydenburgh  v.  Miles,  39  Conn. 
484;  Sherwood  v.  Barlow,  19  Conn.  471; 
Hyde  v.  Morgan,  14  Conn.  104;  Per- 
kins V.  Perkins.  7 Conn.  558;  Humphre- 
ville  V.  Perkins,  5  Day  (Conn.)  117; 
Heard  -o.  Faris,  i  Litt.  (Ky.)  246;  Levy 
V.  Gowdy,  2  Allen  (Mass.)  320;  Merrill 
V.  Cahill,  8  Mich.  55;  Achey  v.  Hull,  7 
Mich.  423;  Wason  v.  Severance,  2  N. 
H.  501;  Chew  V.  Thompson,  9  N.  J.  L. 
249;  Hait  V.  Benson,  (Supreme  Ct.  Gen. 
T.)  18  How.  Pr.  (N.  Y.)  302;  Albany 
County  V.  Classon,  (Supreme  Ct.  Spec. 
T.)  17  How.  Pr.  (N.  Y.)  193;  People  v. 
Bennett,  (Supreme  Ct.  Spec.  T.)  5  Abb. 
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aa.  By  Common  Informer.* 

Form  No.  15054.' 
(Conn.  Prac.  Act,  p.  143,  No.  248.) 

(Commencement  as  in  Form  No.  6912.') 

1.  John  Doe,  late  oi  New  Haven,  deceased,  died  on  March  tth,  i87P, 
leaving  a  will  duly  executed  and  unrevoked,  whereby  the  defendant 
was  appointed  executor  of  said  will. 

2.  Before  and  at  the  time  of  said  Does  death,  the  defendant  had 
knowledge  of  his  appointment  as  such  executor,  and  had  such  will  in 
his  hands. 

3.  The  defendant  neglected  for  more  than  thirty  days  after  the 
death  of  said  Doe,  to  exhibit  said  will  for  probate  to  the  Court  of 
Probate  for  the  District  of  New  Haven,  being  the  District  where  said 
testator  last  dwelt,  and  has  not  yet  exhibited  said  will  for  probate. 

The  plaintiff  claims,  by  force  of  the  statute  in  such  case  provided, 
%n  damages,  one-half  for  his  own  use  and  the  other  half  for  the  use 
of  the  town  oiNew  Haven. 

{Concluding  as  in  Form  No.  5912.) 

Form  No.  15055.* 

The  State  of  Tennessee,  on  the  relation  of  John  Doe,  against 
Richard  Roe. 

In  the  Circuit  Court  of  Wilson  County,  Tennessee,  January  Term, 
\%98. 

The  plaintiff,  John  Doe,  brings  this  suit  in  his  own  name  and  in  the 
name  of  the  state  of  Tennessee,  for  this,  that  whereas,  heretofore,  to 
wit,  on  or  about  \\it  first  day  oi  June,  iS99,  and  at  divers  and  sundry 
times  thereafter,  before  the  bringing  of  this  suit,  the  said  defendant, 
Richard  Roe,  at  the  town  of  Lebanon  and  in  the  county  of  Wilson  and 
state  of  Tennessee  {Here  set  out  the  facts  showing  violation  of  the  statute), 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
whereby  an  action  hath  accrued  to  the  plaintiff  suing  in  his  own  name 
and  in  the  name  of  the  state  of  Tennessee,  in  a  large  sum,  to  wit, 
five  hundred  dollars,  wherefore  he  sues. 

Jeremiah  Mason,  Plaintiff's  Attorney. 

Pr.  (N.  Y.)  384,  note;  Harrell  v.  War-  Hulscher,  40  111.  App.  77.  But  an  in- 
rcn,  100  N.  Car.  259;  Brooks  v.  King,  i  former  cannot  maintain  an  action  to 
Jones  L.  (46  N.  Car.)  45;  Burnell  v.  recover  a  penalty  unless  the  statute  ex- 
Dodge,  33  Vt.  462;  Keyes  v.  Prescott,  pressly  so  provides.  Omaha,  etc.,  R. 
32  Vt.  86;  Fuller  v.  Fuller.  4  Vt.  123.  Co.  v.  Hall.  45  Neb.  418;  Seward  v. 
1.  Action  by  Common  Informer.  —  Beach,  29  Barb.  (N.  Y.)  239.  And  an 
Where  the  statute  provides  that  one  action  cannot  be  maintained  by  several 
half  of  the  penalty  shall  be  given  to  the  persons  jointly  as  common  informers, 
informer  and  one  half  to  the  use  of  the  unless  the  statute  expressly  authorizes 
state  or  municipality,  the  action  must  such  a  proceeding.  Com.  v.  Winches- 
be  brought  in  the  name  of  the  informer  ter,  3  Pa.  L.  J.  Rep.  34,  4  Pa.  L.  J.  371. 
for  the  use  of  himself  and  the  state.  2.  See,  generally,  supra,  note  2,  p. 
McNairv.  People,  89  111.  441;  Ryder  v.  750. 
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bb.  By  Inhabitants  of  a  Town.' 

Form  No.  15056.' 

{Commencement  as  in  Form  No.  69Jfff)  then  and  there  to  answer  unto 
the  inhabitants  of  New  Gloucester  in  the  said  county  of  Cumberland, 
who  prosecute  this  action  by  John  Doe,  Richard  Roe  and  William  West, 
their  selectmen,  and  Nathan  Hale,  their  clerk,  and  Francis  Fern,  their 
treasurer,  in  a  plea  of  debt,  for  that  (^Here  set  out  specifically  the  facts 
shoaling  violation  of  the  statute),  against  the  peace  of  the  state  and 
contrary  to  the  statute  in  such  cases  made  and  provided,  whereby  said 
Charles  Chase  has  forfeited  the  sum  of  one  hundred  dollars,  and  by 
force  of  the  statute  aforesaid  an  action  hath  accrued  to  said  inhabi- 
tants to  demand  and  receive  of  said  Charles  Chase  the  said  sum  of  one 
hundred  dollars,  to  be  disposed  of  according  to  law  {concluding  as  in 
Form  No.  6940). 

ce.  By  Private  Corporation. 

Form  No.  15057.* 
(Precedent  in  Iron  R.  Co.  v.  Furnace  Co.,  49  Ohio  St.  103.)* 

[{Title  of  court  and  cause  as  in  Form  No.  6929.y\ 

The  said  plaintiff,  Lawrence  Furnace  Company,  says  it  is  an  incor- 
porated company,  duly  organized  under  the  laws  of  said  state  of 
Ohio,  and  that  said  Iron  Railroad  Company,  defendant,  is  also  an 
incorporated  company,  duly  organized  under  the  laws  of  said  state; 
that  this  action  came  into  this  court  on  appeal  from  a  judgment  ren- 
dered by  and  before  one  Thomas  Golden,  a  justice  of  the  peace  in 
and  for  Upper  Toivnship,  in  said  county  of  Lawrence.  And  said 
plaintiff  avers  that  said  defendant  is  the  owner  of  a  certain  railroad 
located  in  said  county,  known  as  the  '■'■  Iron  Railroad," -vihxch  said 
road  is  over  twelve  miles  in  length  and  is  not  a  road  in  course  of  con- 
struction, and  the  gross  earnings  of  which  are  less  thsin  four  thotisand 
dollars  per  mile  per  annum;  that  said  plaintiff  now  is,  and  for  the 
last  six  years  and  upwards  has  been  the  owner  of  Lawrence  Furnace, 
which  is  located  in  said  county  on  the  line  of  said  railroad,  ten  miles 
from  the  city  oilronton,  and  for  said  period  oi  six  years  and  upwards, 
plaintiff  has  been  manufacturing  pig  iron  at  said  furnace  and  trans- 
porting the  same  upon  and  over  said  railroad  to  said  city  of  Ironton, 
and  for  the  like  time  has  been  transporting  goods,  merchandise  and 
other  articles  of  freight  over  said  road;  that  on  the  17th  day  of  Sep- 

1.    Inhabitants  of  a   Town.  —Where  2,  Maine. —  Rev.  Stat.  (1883),  c.  81, 

the  statute  provides   that   the   penalty  §§  14,  94. 

shall  be  for  the  use  of  the  town  where  See  also  list  of  statutes  cited  supra, 

the   offense   is    committed,   the   action  note   1,   p.   749;  and,  generally,   supra, 

must   be  brought  in   the   name  of  the  note  2,  p.  750. 

inhabitants  of  the  town.     Wiscasset  w.  3.  Ohio.  —  Bates' Anno.  Stat.  (1897), 

Trundy,  12  Me.  204.     And  a  town  may  §  5025. 

sue    by    the   description  of  *'  John  Doe  See  also  list  of  statutes  cited  supra, 

and  the  rest  of  the  inhabitants  of  the  note  i.  p.   749;    and,  generally,  supra, 

town   oi  Huntiti«ton,"  instead  of   using  note  2,  p.  750. 

the  corporate    name   only.     Barkham-  4.  Judgment  for  plaintiff  in  this  case 

Sled  Z-.  Parsons,  3  Conn.  i.  was  directed. 
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iember,  i875,  said  plaintiff,  in  good  faith  and  in  due  course  of  its 
business,  caused  to  be  transported  upon  and  over  said  Iron  Eail- 
road  ^hWe.  so  owned  and  operated  by  defendant,  as  aforesaid,  from 
said  Lawrence  Furnace  to  said  city  of  Ironton,  a  distance  of  ten  miles 
and  no  more  (20,250  lbs.)  twenty  thousand  two  hundred  and  fifty  pounds 
of  pig  iron,  for  which  transportation  said  defendant  was  entitled  to 
demand  and  receive  from  said  plaintiff  the  sum  of  $4-4^  and  no  more, 
being  at  the  rate  oi  five  cents  per  ton  per  mile;  yet  said  defendant, 
its  officers  and  agents,  in  violation  of  law,  demanded  and  received  of 
plaintiff  for  said  transportation  the  sum  of  %10.10,  being  %5.62  in 
excess  of  the  amount  authorized  by  law  for  said  transportation.  By 
reason  of  the  premises,  plaintiff  is  entitled  to  recover  from  defend- 
ant the  sum  of  one  hundred  and  fifty  dollars.  The  said  plaintiff  there- 
fore, by  virtue  of  and  under  the  provisions  of  the  statute  of  Ohio,  in 
such  case  made  and  provided,  asks  judgment  against  said  Iron  Rail- 
road Company,  defendant,  for  said  sum  of  one  hundred  and  fifty  dollars. 
[(Signature  of  attorney  and  verification  as  in  Form  No.  5929. ^\ 

Form  No.  15058.* 

(Mass.  Pub.  Stat.  (1882),  p.  979.) 

(Title  of  court  and  cause  as  in  Form  No.  15061.) 

And  the  plaintiffs  say  that  the  twentieth  day  of  October  last  was  the 
day  of  their  cattle  show  and  exhibition;  and  that  by  their  officers 
they  defined  and  fixed  bounds  of  sufficient  extent  for  the  erection 
of  cattle  pens  and  yards,  and  for  convenient  passage  ways  to  and 
about  the  same,  within  which  bounds  no  persons  were  permitted  to 
enter  and  pass  unless  in  conformity  with  the  regulations  of  said 
officers.  Of  all  which  the  defendant  had  notice;  and  after  said 
notice  the  defendant  did  enter  and  pass  within  said  bounds,  con- 
trary to  said  regulations,  whereby  he  has  forfeited  to  the  plaintiffs  a 
sum  not  exceeding T??;*?  dollars. 

(Signature  of  attorney  as  in  Form  No.  6942.) 


dd.  By  Private  Person. 
Form  No.  15059.' 

(Precedent  in  Gay  v.  Rogers.  109  Ala.  625.)* 

[(  Title  of  court  and  cause  as  in  Form  No.  <5P6>7.)]* 

The  plaintiff  claims  of  the  defendants  the  sum  of  two  hundred  dioX- 
lars  for  this:  That  whereas,  heretofore,  towit,  on  the  12th  day  of 
December,  i891,  one  J^.  D.  Brooks,  executed  and  delivered  to  defend- 
ants  a   mortgage   on    certain    real    and    personal    property  therein 

1.  Massachusetts.  —  Pub.  Stat.  (1S82),  note  i,  p.  749;  and,  generally,  supra, 
c.  161.  S  Ti;  c.  197,  §  4.  note  2,  p.  750 

See  also  list  of  statutes  cited  supra,  3.   It  was  held  that  this  complaint  was 

note  r.   p    749;  and,   generally,  supra,  sufficiently  definite, 

note  2.  p.  750.  4.  The  matter  to  be  supplied  within 

2.  Alabama  — Civ,  Code  (1896),  §  15.  [  ]  will  not  be  found  in  the  reported 
See  also  list  of  statutes  cited  supra,  case. 
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described,  which  said  mortgage  was  recorded  in  Book  115,  on  page 
S9,  of  Mortgage  Records,  in  the  office  of  the  judge  of  probate  of 
Montgomery  county,  Alabama.  And  plaintiff  avers  that  at  the /anu- 
ary  term  of  the  circuit  court  of  Montgomery  county,  \W2,  she  recov- 
ered a  judgment  against  the  said  J.  D.  Brooks  for  ^,376  and  costs, 
and  had  the  same  judgment  recorded  in  Book  1,  on  page  51,  of 
Records  of  Judgments,  in  the  office  of  the  judge  of  probate  of  Mont- 
gomery county,  Alabama,  on  the  5^  day  of  February,  iS92,  and  said 
judgment  is  still  unpaid.  And  plaintiff  avers  that  defendants  have 
received  many  partial  payments  on  the  said  mortgage,  and  that  on 
the  16tA  day  ol  January,  iS95,  she  requested  the  said  mortgagees, 
the  defendants,  in  writing,  to  enter  on  the  margin  of  the  record  of  the 
said  mortgage  the  dates  and  amounts  of  all  such  partial  payments  as 
they  had  received.  And  plaintiff  further  avers  that  defendants  failed 
for  thirty  days  after  receiving  said  request  to  enter  all  partial  pay- 
ments on  the  margin  of  the  record  of  said  mortgage,  and  that,  by 
reason  of  such  failure  and  omission  on  the  part  of  defendants,  they 
have  forfeited  to  the  plaintiff  the  sum  of  two  hundred  dollars,  where- 
fore she  brings  this  suit. 

[(^Signature  of  attorney  as  in  Form  No.  5907.)]^ 

Form  No.  15060.^ 
(Precedent  in  Gebhart  v.  Adams,  23  111.  397.)* 

[(Commencement  as  in  Form  No.  6939)^'  fo''  that  whereas,  hereto- 
fore, to  wit,  on  the  first  day  oi  January,  a.  d.  i^5Jf,  and  from  thence- 
forward continually  until  the  commencement  of  this  suit,  at  the 
county  and  circuit  aforesaid,  the  said  plaintiff  was  the  owner,  in  fee 
simple,  of  certain  lands,  (^describing  them,)  in  the  county  of  Christian, 
and  state  of  Illinois,  the  said  defendant,  on  the  day  and  year  aforesaid, 
and  on  divers  other  days  and  times  between  that  day  and  the  bring- 
ing of  this  suit,  at  the  county  aforesaid,  with  force  and  arms,  and 
without  having  obtained  permission  of  the  plaintiff  so  to  do,  entered 
into  and  upon  the  lands  and  premises  aforesaid  of  the  plaintiff,  and  cut, 
felled  and  carried  away  twenty  white  oak  trees,  etc.,  which  said  trees 
and  saplings  theretofore  and  up  to  the  time  of  cutting  and  felling  the 
same  as  aforesaid,  were  standing  and  growing  upon  the  land  afore- 
said of  the  plaintiff  aforesaid,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  by  reason  whereof,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  an  action  hath  accrued  to 
the  said  plaintiff  to  have  and  demand  of  and  from  the  said  defendant 
a  large  sum  of  money  for  each  tree  and  sapling  so  cut,  felled  and 
carried  away  as  aforesaid,  to  wit,  the  sum  of  eight  dollars  for  each 
white   oak    tree,    etc.,    cut,   felled  and    carried    away  as  aforesaid, 

1.  The  matter  to  be  supplied  within  note  I,  p.  749;  and,  generally,  supra, 
[  ]  will  not  be    found  in  the  reported     note  2,  p.  750. 

case.  8.  A  demurrer  was  sustained  to  this 

2.  Illinois. —  Starr  &  C.  Anno.  Stat,  declaration  in  the  trial  court.  This 
(1896),  c.  83,  par.  14.  judgment   was  reversed   upon    appeal 

See  also  list  of  statutes  cited  supra,     and  defendant  was   granted   leave    to 

withdraw  his  demurrer  and  plead. 
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amounting  in  the  aggregate  to  a  large  sum  of  money,  to  wit,  the  sum 
oione  thousand  and  twenty-eight  dollars,  above  demanded. 

And  also,  for  that  the  said  plaintiff  afterwards,  to  wit,  on  the  yfrj/ 
day  of  January,  a.  d.  i85^  and  from  that  day  henceforward  con- 
tinually until  the  bringing  of  this  suit,  was  seised  in  fee  simple,  in  his 
own  right,  of  the  said  lands  in  the  first  count  of  this  declaration  men- 
tioned and  described,  and  the  said  defendant  on  the  day  and  year 
aforesaid,  and  on  divers  other  days  and  times  between  that  day  and 
the  commencement  of  this  suit,  by  himself  and  his  servants,  with 
force  and  arms  and  without  having  first  obtained  permission  of  the 
plaintiff  so  to  do,  entered  into  and  upon  the  lands  and  premises  afore- 
said of  the  plaintiff,  and  cut  and  felled  twenty  others.  (^Here  follmvs 
a  description  of  the  trees,  etc. ) 

Yet  the  said  defendant  (although  often  requested  so  to  do)  hath 
not,  as  yet,  paid  the  said  plaintiff  the  said  sum  of  money  above 
demanded,  or  any  part  thereof,  but  so  to  do,  hath  hitherto  wholly 
neglected  and  refused,  and  still  doth  neglect  and  refuse,  to  the 
damage  of  the  plaintiff,  of  two  hundred  dollars,  and  therefore  he  sues. 
^{Concluding  as  in  Form  No.  6939.)Y 

Form  No.  1 5  o  6  i .' 

(Mass,  Pub.  Stat.  (1882),  p.  979.) 

John  Doe  and  Francis  Doe  \   tt     j.  i.-      rt-  i  r^t. 
•^  ait  C  H<^^^P^"-^^^  Dist.  Ct, 

r,- i     J  Tt  t  Plaintiff's  Declaration. 

Richard  Roe.  ) 

And  the  plaintiffs  say  that  they  had  an  aqueduct,  (describing  if),  and 
the  defendant  maliciously  injured  said  aqueduct  by  cutting  off  one  of 
the  pipes  thereof,  whereby  the  defendant  became  liable  to  pay  the 
plaintiffs  treble  the  amount  of  the  damage  thereby  sustained  by  the 
plaintiffs;  and  the  amount  of  said  damage  was  ten  dollars. 

(^Signature  of  attorney  as  in  Form  No.  6942.) 

ee.   By  State.* 

Form  No.  15062.* 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  6939.) 
The  people  of  the  state  of  Illinois,  plaintiffs,  by  Andrew  Jackson, 
state's  attorney,  within  and  for  said  county  of  Cook,  complain  of 
Richard  Roe,  defendant,  of  a  plea  that  the  said  defendant,  on  the 
eighth  day  oi  June,  jS99,  at,  to  wit,  in  said  county  of  Cook,  in  said 
state  of  Illinois,  (Here  set  out  facts  showing  violation  of  the  statute)  and 

1.  The  matter  to  be  supplied  within  authorized  by  law.  People  v.  Belknap, 
[  ]  will  not  be  found  in  the  reported  case.  58  Hun  (N.  Y.)  241.     And  not  then  ex- 

2.  Massachusetts.—  Pub.  Stat.  (1882),  cept  through  the  proper  officer  or  person 
c.  i6i,  §  11;  c.  197,  §  4.  authorized.    People  v.  Belknap,  58  Hun 

See  also  list  of  statutes  cited  supra,  (N.  Y.)  241. 

note  I,  p.  749;  and,  generally,  JM/ra,  note  4.  Illinois. —  Starr  &  C.  Anno.  Stat. 

2,  p-  750.  (1896),  c.  83,  par.  14. 

8.  In  the  Name  of  the  People.  —  An  ac-  See  also  list  of  statutes  cited  supra, 

tion  for  a  penalty  cannot  be  brought  in  note    i,   p.  749;  and,  generally,  j«/ra, 

the  name  of  the  people  unless  specially  note  2,  p.  750. 
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that  such  acts  and  each  of  them  so  done  and  performed  by  said 
defendant  were  and  are  contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided. 

Wherefore  and  by  force  of  the  statute,  an  action  has  accrued  to  the 
plaintiffs  to  demand  of  and  have  from  the  said  defendant  the  sum  of 
five  hundred  dollars,  part  and  parcel  of  the  said  sum  above  demanded, 
yet  the  defendant,  though  requested,  has  not  paid  the  said  sum  of 
money  above  mentioned  or  any  part  thereof,  but  fails  and  refuses  so 
to  do,  to  the  damage  of  the  plaintiffs  six  hundred  dollars. 

Wherefore  the  plaintiffs  bring  this  suit,  etc. 

(^Signature  of  attorney  as  in  Form  No.  6939.^ 

Form  No.  15063.' 
(Precedent  in  State  v.  Oak  Harbor  Gas  Co.,  53  Ohio  St.  347.)* 

[(^Commencement  as  in  Form  No.  6929.)]^ 

The  defendant  is  a  corporation  duly  incorporated  under  the  laws 
of  the  state  of  Ohio. 

The  defendant  for  several  years  last  past  has  been  the  operator  of 
a  certain  well,  constructed  for  the  purpose  of  producing  petroleum 
oil,  and  natural  gas,  the  same  being  situated  upon  the  parcel  of  land 
described  as  follows,  to-wit:  The  east  half  of  the  southwest  quarter 
of  section  three,  Salem  township,  Ottawa  county,  Ohio.  Defendant 
claims  to  be  the  owner  of  said  well  and  pretends  to  be  operating  the 
same  for  the  production  of  petroleum  oil  and  natural  gas.  But  com- 
plainant alleges  that  said  well  has  ceased  to  produce  either  petroleum 
oil,  natural  gas  or  any  other  profitable  mineral  substance,  and  has 
become  wholly  non-productive  and  of  no  value  or  use,  and  in  fact  the 
defendant  has  ceased  to  operate  the  same;  and  the  condition  of  said 
well  is  such  that  surface  or  fresh  water  penetrates  the  oil  or  gas 
bearing  rock  through  said  well. 

Complainant  alleges  that  defendant  has  ceased  to  operate  said  well, 
and  ever  since  the  first  day  of  April,  j893,  he  has  unlawfully  and  wil- 
fully neglected  and  omitted  to  securely  fill  said  well  with  rock  sedi- 
ment, or  with  mortar  composed  of  two  parts  sand  and  one  part  cement 
to  the  depth  of  two  hundred  feet  above  the  top  of  the  first  oil  or  gas 
bearing  rock,  in  such  manner  as  to  prevent  the  surface  or  fresh  water 
from  penetrating  to  the  oil,  or  gas  bearing  rock,  and  in  such  manner 
as  shall  prevent  the  gas  and  oil  from  escaping  from  said  well,  as 
required  by  law,  but  the  defendant  has  wholly,  wilfully  and  unlaw- 
fully neglected  and  omitted  and  failed  to  fill  said  well  in  any  manner 
whatever  and  has  omitted  to  make  any  attempt  to  do  the  same  in  any 
manner,  and  all  of  which  defendant  refuses  so  to  do,  whereby  the 
fresh  or  surface  water  penetrates  to  the  oil  and  gas  bearing  rock  of 
said  well,  and  gas  and  oil  escapes  therefrom,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided. 

Wherefore  complainant  prays  that  the  defendant  be  found  guilty 

1.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  2.  It  was  held  that  this  complaint  was 
^  5025.  sufficient. 

See  also  list  of  statutes  cited  supra,  3.  The  matter  to  be  supplied  within 
note  I,  p.  749;  and,  generally,  supra,  [  ]  will  not  be  found  in  the  reported 
note  2,  p.  750.  rase. 
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15064. 


of  the  facts  charged  and  required  to  pay  the  penalty  provided  by  law, 
.  and  that  a  mandatory  injunction  may  issue  compelling  the  defendant 
to  comply  with  the  provisions  of  the  act  of  February  9,  iS93,  entitled 
"An  act  to  regulate  drilling,  operating  and  abandonment  of  petroleum 
oil,  natural  gas  and  mineral  water  wells,  and  prevent  certain  abuses 
connected  therewith." 

[(^Signa/ure  of  attorney  and  verification  as  in  Form  No.  5929.^Y 

(b)    For  Violation  of  Municipal  Ordinance.^ 

Form  No.  15064.' 

(^Title  of  court  and  cause  as  in  Form  No.  5926.') 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court, 

1.  That  it,  the  said  plaintiff,  is,  and  during  all  the  times  hereinafter 
mentioned  was  a  municipal  corporation  under  the  laws  of  the  state 
of  Ne7v  York. 

2.  That  the  defendant  is  and  during  all  the  times  hereinafter  men- 
tioned was  the  owner  of  a  mill  or  shop  situated  on  the  banks  of  the 
Oswegatchie  river  in  the  city  of  Ogdensburg,  in  the  county  of  St. 
Lawrence  and  state  of  New  York. 

3.  That  on  the  tenth  day  oi  June,  i898,  the  common  council  of  the 
plaintiff,  the  said  city  of  Ogdensburg,  regularly  passed  an  ordinance 


1.  The  matter  to  be  supplied  within 
[]  will  not  be  found  in  the  reported  case. 

2.  Requisites  of  Complunt,  Declaxation 
or  Petition  —  Generally.  —  See  supra, 
note  2,  p.  750,  and  see  also  the  title 
Municipal  Corporations,  vol.  12,  p. 
952. 

Acts  done  or  omitted  to  he  done,  amount- 
ing to  a  violation  of  the  ordinance,  must 
be  shown  in  the  complaint.  Hunting- 
ton V.  Pease,  56  Ind.  305.  And  that 
defendant  violated  a  certain  section  of 
the  ordinance,  specifying  the  section 
and  ordinance,  is  not  sufficient.  Hunt- 
ington V.  Pease,  56  Ind.  305. 

Reference  to  Ordinance.  — In  an  action 
for  a  penalty  for  the  violation  of  a  city 
ordinance,  that  part  of  the  ordinance 
relating  to  the  offense  must  be  referred 
to.  Lake  Erie,  etc.,  R.  Co.  v.  Nobles- 
ville,  16  Ind.  App.  20.  But  the  ordi- 
nance or  a  copy  thereof  need  not  be  set 
out.  Huntington  v.  Pease,  56  Ind.  305. 
Contra,  that  the  ordinance  or  by-laws 
of  a  municipal  corporation  must  be  set 
out  in  the  complaint,  Harker  v.  New 
York,  17  Wend.  (N.  Y.)  199;  Charleston 
V.  Ashley  Phosphate  Co.,  34  S.  Car. 

541. 

But  a  reference  to  the  section  of  the 
ordinance  by  number,  with  the  date  of 
its   adoption,  is   suflScient.     Clevenger 


V.  Rushville,  90  Ind.  258;  Goshen  v. 
Kern,  63  Ind.  468;  Whitson  v.  Franklin, 
34  Ind.  392.  And  the  reference  should 
be  by  number  of  the  section  or  sections 
and  the  date  of  adoption.  Lake  Erie, 
etc.,  R.  Co.  V.  Noblesville,  16  Ind.  App. 
20.  And  where  the  offense  charged  is 
embraced  in  two  sections  of  the  ordi- 
nance, reference  to  both  sections  must 
be  made  in  the  complaint.  Clevenger 
V.  Rushville,  90  Ind.  258;  Whitson  v. 
Franklin,  34  Ind.  392. 

That  members  of  board  of  trustees 
were  duly  elected,  or  that  they  had 
authority  to  pass  the  ordinance,  need 
not  be  stated.  Hardenbrook  v.  Ligo- 
nier,  95  Ind.  70. 

Publication  of  ordinance  need  not  be 
averred.  Hardenbrook  v.  Ligonier,  95 
Ind.  70;  Green  v.  Indianapolis,  25  Ind. 
490;  Lake  Erie,  etc.,  R.  Co.  v.  Nobles- 
ville, 16  Ind.  App.  20;  Lake  Erie,  etc.. 
R.  Co.  V.  Noblesville,  15  Ind.  App.  697. 

3.  New  York.  —  Birds.  Rev.  Stat. 
(1896),  p.  3237,  §  182. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  749;  and,  generally,  supra, 
note  2,  this  page. 

This  form  is  substantially  the  com- 
plaint in  Ogdensburgh  v.  Lyon,  7 
Lans.  (N.  Y.)2i5,  which  complaint  was 
held  sufficient  on  demurrer. 
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entitled  *'  An  ordinance  to  preserve  the  harbors  and  water  channels 
of  the  city  of  Ogdensburg,"  which  said  ordinance  was  duly  approved- 
on  t\it  fifteenth  day  oi  June,  i898,  by  the  mayor  of  said  city  of 
Ogdensburg,  and  is  as  follows,  to  wit:  "No  person  shall  cast  or 
deposit  or  suffer  or  procure  to  be  cast  or  deposited  in  the  Oswegatchie 
river,  or  in  any  canal,  raceway  or  pond  leading  into  said  river  in  this 
city,  any  sawdust,  shavings,  chips,  tanbark,  earth  or  refuse  matter 
from  any  sawmill,  machine  shop,  tannery  or  shop  or  manufactory  of 
any  kind,  under  a  penalty  of  five  hundred  dollars  for  each  offense." 

4.  That  the  defendant  afterwards,  to  wit,  on  or  about  the  thirtieth 
day  oi  June,  iS98,  in  said  city,  contrary  to  and  in  violation  of  the 
ordinance  aforesaid,  cast  and  deposited,  and  did  procure  and  cause 
to  be  cast  and  deposited  in  the  Oswegatchie  river,  which  forms 
one  of  the  harbors  of  said  city,  and  in  the  raceway  leading  from 
defendant's  mill  or  shop  into  said  river,  the  same  being  one  of 
the  water  channels  of  said  city,  certain  sawdust,  shavings,  chips, 
bark  and  other  refuse  matter  from  his  mill  or  shop  aforesaid,  which 
had  the  effect  to  fill  up  and  obstruct,  and  does  fill  up  and  obstruct 
the  water  channels  and  harbors  of  said  city. 

5.  That  by  reason  thereof  the  defendant  has  become  liable  to  the 
plaintiff  in  the  sum  oi  five  hundred  doWars. 

Wherefore  {concluding  as  in  Form  No.  llJfST). 

(2)  Answer.! 

1.  For  the  formal  parts  of  an  answer  ^/'^fl«>',  to  be  executed  according  to  law, 

or  plea  in  a  particular  jurisdiction  see  as  it  was  right  and  lawful  for  hinn  the 

the  titles  Answers  in  Code  Pleading,  said  y^^«  Lansing,  Jun.,  as  chancellor 

vol.  r,  p.  799;  Pleas.  of    this    state,    to   do,    which   writ    of 

Precedent'  —  In  Yates  v.  Lansing,  5  attachment  and  order  are  the  same 
Johns.  (N.  Y.)  282,  the  plea,  omitting  writ  of  attachment,  or  the  order  re- 
formal  parts,  was  as  follows:  "  That  cited  therein,  mentioned  in  the  declara- 
on  the  i^th  day  of  June,  i8o<$',  and  for  tion  of  the  saidy.  V.  N.  Yates,  and  not 
a  long  time  before,  he,  the  ssHd/ohn  other  or  different;  and  that  the  said 
Lansing ,  jun. ,  was  and  ever  since  has  /.  V.  N.  Yates  was,  under  and  by 
been,  and  still  is,  chancellor  of  this  virtue  of  the  said  writ  of  attachment, 
state,  to  wit,  etc.,  and  that  he,  as  chan-  imprisoned  by  the  sheriff  of  the  city  and 
cellor  of  this  state,  and  not  otherwise,  county  oi  Albany,  as  the  saidy.  V.  N. 
at  a  court  of  chancery  of  this  state,  at,  Yates,  in  his  said  declaration,  hath  al- 
etc,  on  the  i^th  June,  i%o8,  as  it  was  leged,  and  as,  etc.,  and  the  said /^A« 
right  and  lawful  for  him,  as  chancellor  Lansing,  Jun.,  further  says,  that  true  it 
aforesaid,  to  do,  made  an  order,  of  the  is,  that  the  writ  of  habeas  corpus, 
tenor  and  effect  following,  etc.  {Here  mentioned  in  the  said  declaration,  was 
the  order  was  set  forth).  And  the  said  sued  out,  prosecuted,  allowed,  signed, 
John  Lansing,  jun.,  further  says,  that  endorsed  and  delivered,  etc.,  and  that, 
he,  as  chancellor  of  the  state,  and  not  in  obedience  to  the  command  of  the 
otherwise,  on  the /7/A  .,4 «f«j/,  i8o<?.  at,  said  writ  of  habeas  corpus,  the  said 
etc.,  .aused  a  writ  of  attachment  to  be  sheriff  had  the  body  of  the  said  y  V.  N. 
issued  against  the  saidy.  V.  N.  Yates,  Yates  before  Ambrose  Spencer,  Esq..  one 
out  of  the  said  court  of  chancery,  of  the  justices,  etc.,  with  the  said  writ 
under  the  seal  of  the  said  court,  in  the  of  habeas  corpus,  and  did  certify  and 
words  following:  {Here  ivas  set  forth  return,  etc.  And  the  said  justice  did, 
the  writ  of  attachment);  and  caused  the  thereupon,  order  and  direct,  that  the 
said  writ  of  attachment  on  the  day  and  said  sheriff  should  set  at  large  the  said 
year  last  aforesaid,  to  be  delivered  to  J.  V.  N.  Yates  of  and  from  the  caption 
the   sheriff  of    the  city  and  county  of  and  detention  by  pretext  of  the   said 

763  Volume  13. 


15065.  FINES  AND  AMERCEMENT.  15065. 

Form  No.  15065.' 

(^Title  of  court  and  cause  as  in  Form  No.  1336.^ 

Now  comes  John  A.  McCurdy,  guardian  of  Allyn  N.  Dunlap,  defend- 
ant herein,  and,  for  answer  to  the  amended  petition  of  the  said 
plaintiff,  admits  that  the  plaintiff  is  the  duly  elected,  qualified  and 
acting  treasurer  of  Miami  county,  Ohio,  and  that  said  defendant, 
John  A.  McCurdy.,  is  the  duly  appointed,  qualified  and  acting  guardian 
of  Allyn  Dunlap,  a  minor  over  fourteen  years  of  age,  and  admits  that 
the  several  amounts  as  stated  in  said  amended  petition  and  for  the 
years  mentioned  therein  were  charged  against  said  defendant,  and 
that  he  refused  to  pay  the  same. 

And  for  defense  to  the  said  amended  petition  defendant  says  that 
his  said  ward  is  possessed  of  a  large  amount  of  personal  property  in 
the  form  of  notes  and  other  evidence  of  indebtedness,  and  as  such 
guardian  he  has  each  year,  as  complained  of  in  said  amended  petition, 
listed  said  property  for  taxation;  that  in  making  his  returns  to  the 
auditor  of  Miami  county  for  taxation  of  his  said  ward's  property  of 
said  notes  and  other  evidences  of  indebtedness,  he  deducted  during 
all  the  years  mentioned  in  said  amended  petition  about  twenty  per 
cent,  of  their  face  value,  and  the  amount  set  out  in  said  amended 
petition  for  the  several  years  therein  mentioned  is  the  difference 
between  the  face  value  and  the  amount  said  property  was  listed  for 
taxation. 

Defendant  further  answering  says  that  in  the  listing  of  his  said 
ward's  property  as  above  stated,  namely,  at  about  tiventy  per  cent,  less 
than  its  face  value,  he  took  into  consideration  the  risk  and  proba- 
bility of  loss  incident  to  the  loaning  and  collections  of  the  funds  of, 
his  said  ward,  and  that  by  reason  of  the  above  facts  said  notes  and 
other  evidences  of  indebtedness  were  listed  for  taxation  by  said 
defendant  at  their  true  value  in  money. 

Wherefore  defendant  asks  that  this  action  may  be  dismissed,  that 
he  go  hence  without  day  and  his  costs  herein. 

{^Signature  of  attorney  and  verification  as  in  Form  No.  6929.') 

writ  of   attachment,  and  that  the  said  to   the    sherifif  of,    etc.,    and   the   said 

sheriff,  in  obedience  to  the  said  order  sheriff,  under  and  by  virtue  of  the  said 

and  direction,  did  set  at  liberty  and  dis-  order,  to  wit,  on  the  12th  day  of  Septem- 

charge    the    saidy.   V.  N.    Yates,    etc.  ber  aforesaid,  took  and  imprisoned  the 

But    he,   the    %z\A  fohn  Lansing,  jun.,  saidy.   V.N.   Ka/«,  as  it  was  right  and 

says,    that   he,    as   chancellor   of    this  lawful,  and  the  duty  of  the  said  sheriff 

state,  and  not  otherwise,  at  a  court  of  to  do,  which  is  the  same  recaption  and 

chancery,  held,  etc.,  on  the  jM  Septem-  imprisonment  set  forth  in  the  declara- 

ber,  iSoS,  as  it  was  right  and  lawful  for  tion  of  the  saidy.  F".  N.   Yates,  and  not 

him,  as  chancellor  of  this  state,  to  do,  other  or  different,  and  this  he  is  ready 

made  an  order  to  the  tenor  and  effect  to    verify,    wherefore   he    prays  judg- 

following:  (Here  the  order  was  set  forth);  ment,  etc." 

which  is  the  same  order  for  recommit-  Under  this  plea  judgment  was 
ment  in  the  declaration  of  the  said  awarded  for  the  defendant. 
y.  V.  N.  Ka/«above-mentioned,  and  not  1.  This  form  is  substantially  the  sec- 
other  or  different.  And  the  saidy^^w  ond  defense  set  up  in  the  answer  in 
Lansing,  jun.,  further  says,  that  the  McCurdy  ».  Prugh,  59  Ohio  St.  465,  and 
saidorder  was,  on  the,  etc.,  delivered  by  was  held  a  complete  and  valid  defense 
his  command,  as  chancellor  aforesaid,  to  the  petition  in  the  case. 
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b.  In  Justice's  Court. 

(1)  Declaration.! 

Form  No.  15066.' 
In  Justice's  Court, 

The  People  of  the  State  of  Michigan,  plaintiffs,  1  ^^^^""^  Abraham  Kent 
against  '!     one  of  the  justices  of 

>/.«Z>4  defendant.  f     ^^^    P^T>^  ^    ^^^ 

•^  '  J     county  of  Kalamazoo. 

Kalamazoo  County ,  ss.  The  said  plaintiffs,  the  people  of  the  state 
of  Michigan,  complain  oi  John  Doe,  the  defendant  in  this  suit,  of  a 
plea  of  debt  that  the  said  defendant  render  unto  the  said  plaintiffs 
^/(v  dollars,  lawful  money  of  the  United  States  of  America,  which 
to  the  said  plaintiffs  the  said  defendant  owes  and  from  them  unjustly 
detains,  for  that  whereas  the  aforesaid  defendant  heretofore,  to  wit, 
on  the  tenth  day  oi  June,  iS99,  at  the  township  of  Kalamazoo,  in  the 
county  of  Kalamazoo  and  state  of  Michigan,  was  indebted  to  said 
plaintiffs  in  the  sum  oi  fifty  dollars,  according  to  the  provisions  of 

section of  the  Compiled  Laws  of  Michigan,  of  i8P7,  whereby 

and  by  reason  whereof  an  action  hath  accrued  to  said  plaintiffs  to 
demand  and  have  of  and  from  the  said  defendant  the  said  sum  of 
fifty  dollars,  according  to  the  provisions  of  said  statute,  notwith- 
standing the  defendant,  although  often  requested,  has  not  as  yet 
paid  the  aforesaid  sum  of  money  above  demanded  or  any  part  thereof 
to  the  said  plaintiffs,  but  to  pay  the  same  the  said  defendant  hath 
hitherto  wholly  refused  and  still  doth  refuse,  to  the  damage  of  the 
said  plaintiffs  fifty  dollars,  and  therefore  they,  the  said  plaintiffs, 
bring  suit,  etc. 

(^Signature  and  office  address  of  attorney  as  in  Form  No.  6853.^ 

Form  No.  15067. 

(Precedent  in  French  v.  Holt,  53  Vt.  365.)* 

[State  of  Vermont,        \  To  any  sheriff  or  constable  in  the  state,  or  to 
Windsor  County,  ss.  J  John  Doe,  an  indifferent  person. 

Greeting: 
By  the  authority  of  the  state  of  Vermont,  you  are  hereby  com- 
manded to  summon  Charles  H.  French,  of  Hartland,  in  the  county  of 
Windsor,  to  appear  before  me,  a  justice  of  the  peace  within  and  for 
said  county  of  Windsor,  at  the  office  of  Jeremiah  Mason  in  said  Hart- 
land,  on  the  tefith  day  of  September,  a.  d.  i87<^,  at  ten  o'clock  in  the 
forenoon,  then  and  there  to  SLns-vftr  Joseph  S.  Holt  oi  said  Hartland^^ 
in  a  plea  of  debt,  for  that  there  was,  on  the  thirtieth  day  of  August, 

1.  For  the  formal  parts  of  a  complaint,  note  i,  p.  749;  and,  generally,  supra, 
declaration  or  petition  in  a  particular     note  2,  p.  750. 

jurisdiction  see  the  titles  Complaints,  3.  It  was  held  in  this  case  that  the 

vol.  4,  p.  1019;  Declarations,  vol.  6,  p.  penalty  might  be  recovered  in  an  ac- 

244;  Petitions.  tion  of  debt  and  that  the  plaintiff  was 

2.  Michigan.  —  Comp.  Laws  (1897),  §  entitled  to  judgment.  And  see  also, 
9797  et  seq.  generally,  supra,  note  i,  p.  750. 

See  also  list  of  statutes  cited  supra,        4.  The  matter  enclosed  by  [  ]  will  not 

be  found  in  the  reported  case. 
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A.  D.  1 875,  and  for  a  long  time  before  had  been  a  pent  road  in  said 
town  of  Hartland,  leading  from  the  school-house  in  district  number 
fourteen,  in  said  town  of  Hartland,  through  and  across  lands  leased 
and  occupied  by  the  plaintiff,  to  Joseph  S.  Holfs  dwelling-house,  in 
said  Hartland,  across  which  said  pent  road  gates  had  been  estab- 
lished, and  the  plaintiff  had  erected  the  same  for  the  protection  of 
his  crops,  as  he  had  a  lawful  right  to  do.  And  the  plaintiff  avers 
that  heretofore,  to  wit,  on  the  seventh  day  of  May,  a.  d.  i87<?,  at 
Hartland,  in  the  county  of  Windsor  aforesaid,  the  defendant  wilfully 
left  open  one  of  said  gates  so  established  and  erected  across  said 
pent  road  as  aforesaid,  and  did  thereby  expose  the  lands  and  crops 
of  the  plaintiff  to  damage  by  the  beasts  of  the  plaintiff  grazing  in  an 
adjoining  field;  in  violation  of  section  seven,  of  chapter  twenty-four, 
of  the  General  Statutes  of  the  State  of  Vermont,  whereby  and  by  force 
of  the  aforesaid  statutes,  in  such  case  made  and  provided,  the  defend- 
ant has  forfeited  and  become  liable  to  pay  a  sum  of  money  not 
exceeding  y?z^^  dollars,  and  an  action  hath  accrued  to  the  plaintiff,  he 
being  the  occupant  and  interested  in  said  lands  through  which  said 
road  runs,  and  on  which  said  gate  was  located,  to  demand  and  recover 
of  the  defendant  a  sum  not  exceeding  j^fz'^  dollars  in  money  for  the 
removing  and  leaving  open  said  gates  as  aforesaid,  yet  the  said 
defendant  though  requested,  has  not  paid  the  said  sum  of  money 
above  demanded  or  any  part  thereof,  but  detains  it,  [to  the  damage 
of  the  plaintiff  twenty  dollars,  for  the  recovery  of  which  and  his  just 
costs,  the  plaintiff  brings  suit. 

Fail  not  but  service  and  return  make  according  to  law. 

Dated  at  Hartland^  in  the  county  of  Windsor,  the  tenth  day  of  Sep- 
tember, A.  D.  1 875. 

Abraham  Kent,  Justice  of  the  peace. 

Jeremiah  Mason  recognized  to  the  defendant  in  the  sum  ol  five 
dollars  for  surety  for  costs  of  prosecution  as  the  law  directs. 

Before  me,  Abraham  Kent,  Justice  of  the  peace.]^ 

(2)  Warrant.2 

Form  No.  15068.^ 
(Precedent  in  Harshaw  v.  Crow,  11  Ired.  L.  (33  N.  Car.)  240.;* 

1.  The  matter  enclosed  by  []  will  not  grist  of  corn  for  him,  the  said  Richard 
be  found  in  the  reported  case.  Kirby,  in  its  proper  turn,  but  on  the  re- 

2.  For  the  formal  parts  of  a  warrant  in  verse  thereof,  ground  for  others,  which 
a  particular  jurisdiction  see  the  title  came  to  the  mill  long  after  the  grist  of 
Warrants.  the  said  Richard  Kirby  was  placed  in 

Precedent.  —  In  Kirby  v.  Lee,  8  Yerg.  the  hands  of  the  said  John  J.  Lee.  These 
(Tenn.)  439,  the  warrant,  which  was  are  therefore  to  command  you  to  sum- 
held  sufficient,  was  as  follows:  mon  the  SA\d  John  J.  Lee  to  appear  be- 
"  State  of  Tennessee,  )  fore  me.  or  some  other  justice  of  the 
IVhite  County.  f  peace,  for  said  county,  to  answer  the 
To  any  lawful  officer  to  execute  and  said  Richard  Kirby  of  a  plea  of  debt, 
return;  whereas  complaint  has  been  due  by  penalty,  Mr^^  dollars,  by  reason 
made  by  Richard  Kirby  to  me,  Charles  of  the  premises." 
Reeves,  an  acting  justice  of  the  peace  3  See,  jw/ra,  note  2,  this  page, 
for  said  county,  that  one  John  J.  Lee,  of  4.  It  was  held  that  this  warrant  was 
said  county,    miller,   did   not  grind   a  in  very  good  form;  that  the  recital  or 
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State  of  North  Carolina,  \ 
Cherokee  County.  \ 

To  any  lawful  officer  to  execute  and  return: 

V^\\t.x^2iS,  Philip  P .  Harshaw  complains  to  me,  William  Manchester, 

a  justice  of  the  peace  of  said  County,  that  William  Cro7ii>,  on  the 

day  oi  April  last  past,  did  set  fire  to  a  certain  piece  of  woods  of  com- 
plainant and  adjoining  the  wood  lands  of  camplainant  and  others, 
without  previously  giving  txvo  days'  notice  to  the  owners  of  said 
adjoining  wood  lands,  contrary  to  the  act  of  Assembly  in  such  case 
made  and  provided,  whereby  he  has  forfeited  the  sum  oi  fifty  dollars 
for  the  said  offense: — This  is  therefore  to  command  you  to  take  the 
body  of  the  said  William  Crow  and  him  have  before  me  or  some  other 
justice  of  the  said  County  to  answer  the  premises  and  render  to  the 
said  Harshaw  the  said  sum  of  ^^/"(y  dollars,  which  he  owes  and  unjustly 
detains.  Herein  fail  not.  Given  under  my  hand  and  seal  this  21st 
of  November,  iS^O. 

Wm.  Manchester,     (seal) 

e.  In  Mayor's  Court. 

(1)  Complaint. 

Form  No.  15069.' 

(Precedent  in  Goshen  v.  Croxton,  34  Ind.  239.)' 

The  City  of  Goshen   \      ^^^^^^  ^  ^   Wilson,  Mayor  of  the  City  of 

f^afayette  J .  Croxton.  ) 

The  City  of  Goshen  complains  of  Lafayette  J.  Croxton,  and  says  that 
on  or  about  the  '21st  day  oi  January,  i860,  at  the  county  and  State 
aforesaid,  and  within  the  limits  of  the  city  of  Goshen,  the  said  defend- 
ant did  then  and  there  violate  section  eight  of  an  ordinance  of  said 
city,  which  ordinance  was  duly  passed  by  the  common  council  of  said 
city,  on  the  25th  day  of  May,  1868,  and  duly  published  according  to 
law,  by  then  and  there  unlawfully,  in  a  rude,  insolent,  and  angry  man- 
ner, touching  and  striking  Cyrus  Smurr,  and  then  and  there  at  and 
against  said  Smurr,  unlawfully  and  purposely  shooting  a  certain  pistol, 
commonly  called  a  revolver,  then  and  there  loaded  with  gunpowder 
and  leaden  ball,  which  he,  the  said  Croxton,  then  and  there,  in  his 
hands,  had  and  held,  and  then  and  there  wounding,  by  said  leaden 
ball,  the  said  Cyrus  Smurr. 

Cyrus  Smurr. 
Subscribed  and  sworn  to  before  me,  this  21st  day  oi  January,  i869' 
(seal)  U.  D.  Wilson,  Mayor. 

preamble,    which    constitutes    a    part  note   i,  p.   749;  and,  generally,  supra, 

of  the  warrant,  set  out  in    apt  words  note  2,  p.  750. 

the    offense    for    which    the    defend-  2.  It  was   held    that   this  complaint 

ant   had    incurred    the    penalty    sued  was  as  technical  and  full  as  could  be 

for.  required  in  a  civil  suit  before  a  justice 

1.  Indiana.  — Horner's  Stat  (1896),  §  of  the  peace,  and  was  good  as  an  affi- 

3066.  davit  in  a  criminal  case. 

See  also  list  of  statutes  cited  supra.  See,  generally,  supra,  note  2,  p.  750. 
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Wherefore,  the  said  city  demands  judgment  for  one  hundred  doWskXS 
and  other  proper  relief. 

/.  D.  O shorn,  Att'y  for  Plaintiff. 

(2)  Warrant. 

Form  No.  15070.' 
State  of  Indiana,  ) 
Elkhart  County.    ) 
The  State  of  Indiana,  to  the  Marshal  of  the  City  of  Goshen,  Greeting: 

Whereas  John  Doe  has  made  complaint  on  oath  before  me,  Abraham 
Kent,  mayor  of  the  city  of  Goshen  in  the  state  oilndiana,  that  Richard 
Roe,  on  \\\t.  first  day  of  September,  i899,  at  said  city  of  Goshen,  in  said 
county  of  Elkhart  and  state  of  Indiana,  did  then  and  there  violate 
section  eight  of  an  ordinance  of  said  city,  which  ordinance,  was  duly 
passed  by  the  common  council  of  said  city  on  the  tenth  day  ol  June, 
iS95,  and  duly  published  according  to  law,  by  then  and  there  {Ilere 
state  manner  in  which  ordinance  was  violated').  This  is  therefore  to 
command  you  to  take  the  said  Richard  Roe  and  have  him  forthwith 
before  me,  at  my  office  in  said  city  of  Goshen,  to  answer  unto  the 
aforesaid  complaint  and  be  further  dealt  with  according  to  law. 

Given  under  my  hand  and  the  seal  of  said  city  of  Goshen  this  twen- 
tieth day  of  September,  iS99. 

(seal)  Abraham  Kent,  Mayor  of  the  City  of  Goshen. 

d.  Order  to  Seize  Forfeited  Property. 

Form  No.  15071. 

(Del.  Laws  (1899),  §  3.)* 
Kent  County,  ss. 
To  John  Lynch,  Sheriff: 

(seal)  Whereas  a  band  of  roving  Nomads,  commonly  called 
Gypsies,  are  encamped  within  the  limits  of  this  county,  without  hav- 
ing taken  out  license  as  provided  in  an  Act  entitled  "An  act  requir- 
ing roving  bands  of  Nomads,  commonly  called  Gypsies,  who  have  no 
permanent  place  of  abode,  to  take  out  license  for  which  they  shall 
pay  to  the  Clerk  of  the  Peace,  for  the  use  of  the  State,  the  sum  of 
fifty  dollars,  and  prescribing  penalty  for  the  violation  of  the  pro- 

1.  Indiana.  —  Horner's  Stat.  (1896),  §     has  obtained  from  any  other  clerk  of 
3066.  the  peace  of  the  state   the  license  re- 
See  also  list  of  statutes  cited  supra,     quired    by   law.      If   it    has    not   done 

note  I,   p.  749;  and,    generally,  supra,  so,   and   upon   its  refusal   to  take  out 

note  2,  p.  750.  such  license,  the  clerk  shall  issue  an 

2.  Delaware.  —  Upon  information  order  to  the  sheriff  to  seize  and  sell  the 
filed  with  the  clerk  of  the  peace  that  property  of  such  band.  Laws  (1899), 
any    roving    band    of    nomads,    com-  c.  167,  ^  3. 

monly     called     gypsies,     are     located         See  also  list  of  statutes  cited  supra, 
within  the  county  of  which  he  is  clerk     note  i,  p.   749;    and,  generally,  supra, 
of  the   peace,   it  shall   be   his  duty  to     note  2,  p.  750. 
forthwith  ascertain  whether  such  band 
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visions  of  this  Act,"  and  by  such  violation  have  forfeited  its  property 
to  the  State,  now  therefore, 

I,  Calvin  Clark,  Clerk  of  the  Peace  of  Kent  County,  Delaware,  do 
declare  said  property  forfeited  to  the  State  of  Delaware, 

And  further,  you,  John  Lynch,  Sheriff  of  Kent  County,  are  hereby 
directed,  authorized  and  empowered  to  seize  such  property,  advertise 
and  sell  the  same  in  the  same  manner  as  is  now  provided  by  law  for 
the  sale  of  personal  property  under  execution  process,  and  for  so 
doing  this  shall  be  your  sufficient  warrant  and  authority. 

Witness  my  hand  and  the  seal  of  my  office,  this  tenth  day  oi  June, 

A.   D.    \f)00. 

Calvin  Clark,  Clerk  of  the  Peace. 

2.  Criminal  Prosecutions  to  Recover.^ 

a.  Complaint.'' 

(1)  In  Justice's  Court, 

Form  No.  15072.* 

(Precedent  in  State  v.  Hannibal,  etc.,  R.  Co.,  89  Mo.  575.)* 

[State  of  Missouri,        {      ss.     Before  Abraham  Kent,  Justice  of  the 
County  oi  Livifigston.  )  Peace.]* 

The  State  of  Missouri,  at  the  relation  of  Thomas  ^ 

H.  Kemp,  prosecuting  Sittorney  ior  Livingston 

county,  in    the  Seventeenth    Judicial   Circuit 

in  said  state,  upon  the  information  oi  John 

Hudgins,  Informer,  Plaintiff, 
vs. 
The  Hannibal  &•  St.  Joseph  Railroad  Company, 
Defendant. 

The  plaintiff  for  cause  of  action,  states  that  defendant  is  a  cor- 
poration, duly  incorporated  under  the  laws  of  the  state  of  Missouri, 
and  owning  and  operating  a  railroad  track  from  Hannibal,  on  the 
Mississippi  river,  to  St.  Joseph,  on  the  Missouri  river,  all  in  said  state, 
on  which  said  defendant,  by  its  agents  and  servants,  officers  and 
employes,  operates  its  engines  and  cars.  And  plaintiff  further  states 
that  heretofore  and  within  ten  days  before  the  institution  of  this  suit, 
to  wit:  On  the  twenty-fourth  day  of  September,  1.2)82,  while  the  agents, 
servants,  officers  and  employes  of  defendant  were  operating  their 
engine,  number  unknown,  on  the  passenger  train  west,  at  about  5 
o'clock  A.  M.,   and  cars  attached  thereto,  over  the  said  railroad  track 

1.  Criminal  Prosecutions.  —  Whatever  3.  Missouri. — Rev.  Stat.  (1899),  §  2749. 
is  declared  to  be  an  offense  by  statute  See  also  list  of  statutes  cited  supra, 
may  be  prosecuted  by  indictment,  un-  note  i,  p.  749;  and,  generally,  supra, 
less  a  different   mode  of  procedure  is  note  i.  this  page. 

provided  for.  State  v.  Williams,  7  Rob.  4.  It  was  held  that  this  complaint  was 
(La.)  252.  a  good  and  sufficient  information  under 

2.  For  the  formal  parts  of  a  criminal     the  statute. 

complaint  see  the  title  Criminal  Com-  5.  The  matter  enclosed  by  []  will  not 
PLAINTS,  vol.  5,  p.  930.  be  found  in  the  reported  case. 
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and  road  bed  of  the  defendant,  running  and  passing  through  Livingston 
county  in  the  state  of  Missouri,  where  the  said  railroad  crosses  a 
traveled  public  road,  in  Mooresville  township,  in  the  county  and  state 
aforesaid,  the  said  traveled  public  road  leading  from  the  southwest 
corner  of  section  17,  township  51,  range  25,  a  point  north  of  said  rail- 
road track  to  the  southwest  corner  of  same  section,  a  point  south  of 
said  railroad  track,  and  not  being  in  a  city,  the  said  agents,  servants, 
officers  and  employes  of  the  defendant  neglected  and  failed  to  ring 
and  keep  ringing  a  bell,  and  also  neglected  to  sound  a  steam  whistle 
of  said  engine,  and  failed  to  ring  said  bell,  or  to  sound  said  steam 
whistle  belonging  to  said  engine,  at  any  time  before  crossing  said 
traveled  public  road  where  said  railroad  crosses  the  same,  within 
eighty  rods  of  said  traveled  public  road  where  said  railroad  crosses 
the  same,  and  plaintiff  states  that  then  and  thereby  said  defendant 
incurred  the  liability  to  pay  the  sum  of  twenty  dollars  penalty,  and 
plaintiff  sues  for  said  penalty  as  provided  by  section  806,  of  the 
Revised  Statutes  of  Missouri,  and  asks  judgment  for  the  said  sum  of 
twenty  dollars  with  costs  of  suit. 

Thomas  H.  Kemp,  Prosecuting  attorney. 

(2)  In  Municipal  Court. 

Form  No.  15073.' 

{Commencement  as  in  Form  No.  6681)  that  John  Doe,  of  Boston,  in 
the  county  of  Suffolk,  on  tht  first  day  oi  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-seven,  at  Boston,  in  said 
county  of  Suffolk,  and  on  divers  other  days  and  times  between  that 
day  and  the  nineteenth  day  oi  July,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-seven,  at  said  Boston,  unlawfully  did 
keep  a  certain  male  dog,  said  dog  not  being  then  and  there  regis- 
tered, numbered  and  described  and  licensed  according  to  law,  said 
dog  being  then  and  there  a  dog  more  than  three  months  old,  against 
the  peace  of  the  said  commonwealth  and  the  form  of  the  statute  in 
such  cases  made  and  provided. 

{Signature  and  jurat  as  in  Form  No.  6681.') 

b.  Indictment.* 
Form  No.  15074.* 
{Title  of  court  and  cause  as  in  Form  No.  10682.) 

1.  Massachusetts.  —  Pub.  Stat.  (1882),  see  the  title  Indictments,  vol.  9,  p.  615. 
c.  102,  ^  87.  Facts  constituting  offense  must  be  set 

See  also  list  of  statutes  cited  supra,  out  in  the  indictment.  Com.  v.  East- 
note  I,  p.  749.  em  R.  Co.,  5  Gray  (Mass.)  473. 

This  form  is  substantially  the  com-  Name  of  complainant  ne&A  not  be  in* 

flaint  in  Com.  v.  Coates,  169  Mass.  354.  serted    in    the    indictment.      State  v. 

n  that  case  it  was  held  that  the  gen-  Willis,  78  Me.   70;  State  v.  Cottle,   15 

eral  averment  negativing  registration,  Me.  473. 

etc.,  was  sufficient,  and  the  defendant's  Statute  upon  which  action  is  founded 

exceptions  were  overruled.  need  not  be  set  out  in  the  indictment. 

2.  Seqoisites    of   Indiotment  —  Gener-  Powers  v.  Com.,  90  Ky.  167. 

ally.  —  For  the  formal  parts  of  an  in-  %,  Arkansas. — Sand.  &  H.  Dig.  (1894), 

dictment  in   a   particular  jurisdiction  §  6200. 
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The  grand  jury  of  Sebastian  county,  in  and  for  the  Greenwood 6\%tv\ct 
thereof,  in  the  name  and  by  the  authority  of  the  State  of  Arkansas^ 
accuse  said  railroad  company  of  the  crime  of  failing  to  sound  a  bell 
or  to  whistle  a  steam  whistle,  committed  as  follows,  to-wit:  The 
St.  Louts,  Iron  Mountain  6^  Southern  Railroad  Company  on  the  20th  day 
oi  August,  iS89,  in  the  county  and  district  aforesaid,  the  said  com- 
pany operating  and  maintaining  a  railroad,  among  other  places,  from 
Fort  Smith,  Arkansas,  to  and  near  Greenwood,  Arkansas,  for  the  run- 
ning of  passenger,  freight  and  other  cars,  and  there  being  a  crossing 
of  said  railroad  across  the  Greenwood  and  Hackett  City  road,  near  the 
town  of  Greenwood,  on  the  day  and  year  aforesaid,  the  said  company 
unlawfully  failed  to  ring  a  bell  or  to  whistle  a  whistle  on  a  loco- 
motive and  train  of  cars  at  the  distance  of  eighty  rods  from  the  place 
where  the  said  railroad  crosses  the  said  Greenwood  and  Hackett  City 
road,  said  locomotive  and  train  of  cars  run  by  said  company  being  run 
along  said  railroad  at  said  time,  and  said  company  failed  to  keep  a 
bell  ringing  or  a  whistle  whistling  from  said  point  of  eighty  rods  until 
said  train  had  passed  said  crossing,  against  the  peace  and  dignity  of 
the  State  oi  Arkansas. 

J.  B.  McDonough, 
Prosecuting  Attorney,  Twelfth  Circuit  of  Arkansas. 

{Indorsements  as  in  Form  No.  10862^ 

II.  AMERCEMENT.! 

1.  Notice  of  Motion  to  Amerce.^ 

Form  No.  15075.3 

New  Jersey  Supreme  Court. 
John  Doe     '\ 
against       V  Notice  of  Amercement. 
Richard  Roe.  ) 
Sir: 

Please  take  notice,  that  I  shall  move  the  Supreme  Court,  to  be  held  at 
the  court-house  in  Trenton,  in  and  for  the  state  of  New  Jersey,  on  the 

See  also  list  of  statutes  cited  supra,  Nebraska.  —  Comp.    Stat.    (1899),   §§ 

note  I,  p.  749.  6104-6106,  6412. 

This  form  is  substantially  the  indict-  New  Jersey.  —  Gen.    Stat.    (1895),    p. 

ment  in  St.  Louis,  etc.,  R.  Co.  v.  State,  384,  g§  66,  67;  p.  2547,  §  77;  p.  3114,  § 

58  Ark.  39.     In  that  case  the  indictment  22;  p.  3288,  §43;  p.  3289,  §44. 

was    held    insufficient,    because  it   did  North  Dakota.  —  Rev.   Codes   (1895), 

not  aver  that  the  company  neglected  to  §§  5555-5561. 

ring  a  bell  or  to  sound  a  whistle,  but  Ohio.  — Bates'  Anno.  Stat.  (1897),  §§ 

averred  that  it  failed  to  ring  a  bell  and  5595-5600. 

sound  a  whistle.     The  form  given   in  Wyoming.  —  Rev.  Stat.  (1887),  §  2942 

the  text  has  been  changed  to  meet  the  et  seq. 

views  of  the  court  and  is  sufficient.  2.  For  the  formal  parts  of  a  notice  of 

1.    Statutory   provisions     relating    to  motion  in  a  particular  jurisdiction  see 

amercement    exist    in     the    following  the  title  Motions,  vol.  12,  p.  938. 

states,  to  wit:  3.  New  Jersey.  — Gen.  Stat.  (1895),  p. 

Kansas.  —  Gen.  Stat.  (1897),  c.  95,  §§  3 114,  §  22. 

478-481.  See  also  list  of  statutes  cited  supra, 

Maryland.  —  Pub.  Gen.  Laws  (1888),  note  i,  this  page. 

art.  87,  §§  g-20.  Notice  must  state  a  legal  ground  spe- 
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eleventh  day  of  October  next,  at  ten  o'clock  in  the  forenoon  of  that  day, 
or  as  soon  thereafter  as  the*  said  court  can  attend  to  the  same,  to 
amerce  you  at  the  suit  of  the  above  named  plaintiff  in  the  full  value 
of  the  damages,  interest  and  costs  due  to  the  said  plaintiff  from  the 
said  defendant  on  a  judgment  obtained  in  this  cause,  for  and  by 
reason  of  your  neglecting  to  file  a  just  and  true  inventory  of  the 
goods  and  chattels,  lands  and  tenements  of  the  said  defendant  by 
you  levied  upon  and  taken  by  virtue  of  the  execution  to  you  directed 
and  delivered  in  this  cause:  And  for  that  you  have  voluntarily  and 
negligently  omitted,  for  the  space  of  two  months,  rendering  to  the 
said  plaintiff  or  to  his  attorney  the  moneys  by  you  received  from  the 
sale  of  the  estate,  real  and  personal,  of  the  said  defendant  or  other- 
wise on  said  execution:  And  for  that  also  you  have  neglected  and 
refused  to  execute  the  said  writ  of  execution  according  to  law. 

Yours  respectfully, 
Jeremiah  Mason,  Attorney  for  Plaintiff. 
To  John  Lynch,  Esq., 

Sheriff  of  Mercer  county.  New  Jersey. 
Dated  the  thirtieth  day  of  August,  \Z98?- 

2.  Motion  to  Amerce.  ^ 

Form  No.  15076.' 

(^Title  of  court  and  cause  as  in  Form  No.  11770.') 

Now  comes  the  defendant,  Frank  Roe,  and  moves  the  court  to 
amerce  and  order  John  Lynch,  as  sheriff  of  Leavenworth  county,  to 
pay  to  said  Frank  Roe  or  his  attorney  of  record  the  following  sum 
of  money,  viz. : 

The  sum  of  three  hundred  and  twelve  dollars  and  sixty-nine  cents, 
retained  by  said  sheriff  out  of  the  proceeds  of  the  sale  of  the  following 
land  (^describing  it),  sold  by  said  sheriff  on  execution  in  this  action, 
which  sale  has  been  approved  and  confirmed  by  this  court;  which 
sum  said  sheriff  claims  to  withhold  to  pay  the  amount  claimed  as  taxes 
on  said  land  for  the  years  i875,  i^80  and  i%81,  which  was  sold  to  one 
John  Doe,  and  a  certificate  of  sale  issued  to  said  John  Doe  and  by  him 
assigned  to  Julia  Fern,  the  purchaser  of  said  land  at  said  sheriff's  sale. 
The  consideration  of  said  assignment  was  less  than  the  face  value  of 
said  tax-sale  certificates  and  the  accrued  interest  thereon.  After  said 
sheriff's  sale  the  sum  of  three  hundred  and  twelve  dollars  and  sixty-nine 
cents  was  paid  by  said  sheriff  to  the  county  treasurer  of  Leavenworth 

cifically  and  with  the  same  certainty  as  possible  date.     Scott  v.  Dow,  14  N.  J, 

is  required  in  a  declaration,  and  where  L.  350. 

the  notice   was   "  for  not  having    re-  2.  For  the  formal  parts  of  a  motion  in 

turned    such   execution   according    to  a  particular  jurisdiction   see  the  title 

law,  and  for  neglect  of  duty  by  you  in  Motions,  vol.  12,  p.  938. 

relation  to  such  execution,"  it  was  held  3.  Kansas.  —  Gen.  Stat.  (1897),  c.  95, 

to  be  insufficient.     Ritter  v,  Merseles,  §  478  et  seq. 

24  N.  J.  L.  627.  See  also  list  of  statutes  cited  supra, 

1.  Bate.  —  A  notice  of    amercement  note  i,  p.  770. 
operates  from  the  time  of  service,  and  The  form  given  in  the  text  is  sub- 
is  good  without  a  date  or  with  an  im-  stantially  the  second  paragraph  of  the 
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county,  over  the  objection  of  said  Frank  Roe,  diXid^y^'wh  the  knowledge 
of  said  sheriff  that  the  purchaser,  the  said  Julia  Fern,  had  agreed  to 
pay  the  taxes,  and  pay  the  bid  of  three  thousand  two  hundred  and  twenty- 
five  dollars  for  land  before  the  sale  was  confirmed.  After  the  confirma- 
tion so  procured,  a  motion  was  filed  by  said  Julia  Fern  for  an  order  of 
this  court  to  direct  said  sheriff  to  pay  to  her  said  taxes  on  the  land  so 
so\^\.o  John  Doe,  which  motion  was  overruled,  after  which  said  sheriff 
did  pay  said  sum  of  three  hundred  and  twelve  dollars  and  sixty-nine  cents 
out  of  said  proceeds  to  said  county  treasurer  and  took  a  redemption 
certificate  thereon  for  the  years  i87P,  i^80  and  i85i,  over  the  objec- 
tion and  protest  of  said  Frank  Roe,  which  sum  of  three  hundred  and 
twelve  dollars  and  sixty-nitie  cents  was  then  paid  by  said  county  treas- 
urer to  Julia  Fern-,  all  of  which  was  with  the  knowledge  of  said  sheriff 
of  the  agreement  of  said  Julia  Fern,  and  over  the  objection  of  said 
Frank  Roe.  Demands  for  the  payment  to  said  Frank  Roe  of  said 
sums  of  money  have  been  made  upon  said  sheriff,  and  payment  by 
him  refused. 

Wherefore  said  Frank  Roe  asks  that  said  sheriff  be  amerced,  and 
required  to  pay  said  sum  of  three  hundred  and  twelve  doWdirs  and  sixty- 
nine  cents,  with  interest  at  seven  per  cent,  from  the  seventh  day  of 
January,  i8^^  and  for  the  costs  of  this  proceeding. 

(^Signature  of  attorney  as  in  Form  No.  11770.) 

3.  Judgment  on  Amercement.^ 

Form  No.  15077." 

New  Jersey,  Mercer  County,  ss. 

John  Doe  puts  in  his  place  his  attorney,  Jeremiah  Mason,  Esq., 
against  John  Lynch,  Esq.,  sheriff  of  Mercer  County,  on  amercement. 
New  Jersey,  Mercer  County,  ss. 

It  being  suggested  and  proved,  and  manifestly  appearing  to  our 
Supreme  Court  now  here,  thdit  John  Lynch,  Esq.,  sheriff  of  the  county 
of  Mercer,  hath  neglected  to  execute  a  writ  of  fieri  facias  issuing  out 
of  the  Supreme  Court  aforesaid  at  the  suit  of  John  Doe,  against  the 
goods  and  chattels,  lands  and  tenements  of  Richard  Roe,  to  him 
directed,  as  sheriff  of  said  county  of  Mercer,  returnable  to  the  term 
of  June,  pursuant  to  the  statute  in  such  case  made  and  provided,  and 
that  the  said  sheriff  hath  received  due  notice  that  unless  he  render 
to  the  said  John  Doe  the  amount  of  the  damages,  interest  and  costs 
due  on  the  execution  aforesaid  by  the  first  day  of  the  present  term, 
application  will  be  made  to  the  said  Supreme  Court  to  amerce 
him,  the  said  sheriff,  in  the  value  thereof,  and  the  said  John  Lynch, 
sheriff  as  aforesaid,  having  failed  to  render  unto  the  said  John  Doe 
the  money  aforesaid,  or  to  show  any  cause  why  he  did  not,  where- 

motion  in  Kothman  v.  Prest,  34  Kan.  in  a  particular  jurisdiction  see  the  title 

179,  in  which  case  it  was  held  thai  the  Judgments  and  Decrees,  vol.  10,  p.  645. 
sheriff    be    amerced    for    the    amount        2.  New  Jersey.  —  Gen.  Stat.  (1895),  p. 

claimed  in  the  motion,  and  costs,  with  3114,  §  22. 

ten  per  cent,  thereon.  See  also  list  of  statutes  cited  supra, 

1.  For  the  formal  parts  of  a  judgment  note  i,  p.  770. 
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fore  the  said  John  Doe  ought  to  recover  against  the  said  John  Lynch 
the  value  of  the  said  damages,  interest  and  costs,  by  the  court  now 
here  aforesaid  adjudged  at  eight  hundred  and  ninety-one  dollars, 

.Therefore,  it  is  considered  that  the  said  John  Lynch  be  amerced  in 
the  sum  of  eight  hundred  and  ninety-one  dollars,  the  value  aforesaid, 
and  a\so  five  dollars  for  his  costs  and  charges  by  the  sdad  John  Doe 
in  this  behalf  laid  out  and  expended;  and  it  is  further  considered 
that  the  saidyi?^^  Doe  do  recover  against  the  Sdad  John  Lynch  the 
said  value,  costs  and  charges,  amounting  in  the  whole  to  the  sum  of 
eight  hundred  and  ninety-six  dollars,  now  here  adjudged  by  the  said 
court  to  the  sdiid  John  Doe  diud.  with  his  assent,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  that  he  have 
execution  thereof.     And  the  sdad  John  Lynch  in  mercy,  etc. 

Judgment  signed  this  fourteenth  day  of  October,  a.  d.  iZ98. 

John  Marshall,  Chief  Justice. 

4.  Execution  on  A.mercement.^ 
a.  Against  Sheriff. 

Form  No.  15078.' 

New  Jersey,  ss.  The  State  of  New  Jersey,  to  the  Coroners  of  our 
County  of  Mercer,  Greeting: 
(seal)  Whereas,  lately  before  our  Supreme  Court  at  Trenton, 
before  the  justices  of  our  same  court  by  the  judgment  and  considera- 
tion of  the  said  court,  John  Lynch,  sheriff  of  the  county  of  Mercer, 
was  amerced  in  the  sum  of  one  thousand  dollars,  the  value  of  the  dam- 
ages, interest  and  costs  due  upon  a  certain  writ  of  execution  before 
then  issued  out  of  our  said  Supreme  Court,  directed  and  delivered 
to  the  said  John  Lynch,  sheriff  of  the  said  county  of  Mercer,  wherein 
John  Doe  was  plaintiff  and  Richard  Roe  defendant,  to  and  for  the  use 
of  the  said  John  Doe  for  and  on  account  of  said  John  Lynch,  neglect- 
ing as  said  sheriff  to  execute  the  said  writ  of  execution,  according  to 
law;  and  the  said  court  did  thereupon  order  and  award  that  execu- 
tion in  the  name  and  for  the  use  of  the  said  plaintiff,  issue  against 
the  said  John  Lynch  for  the  said  sum  with  costs  to  be  taxed,  which 
said  costs  have  been  duly  taxed  at  twenty-five  dollars.  Now,  there- 
fore, we  command  you  that  of  the  goods  and  chattels  of  the  said 
John  Lynch  in  your  county  you  cause  to  be  made  the  sum  of  one 
thousand  and  twenty-five  dollars,  which  by  the  said  court  were  awarded 
to  the  said  John  Doe,  as  well  for  the  value  of  the  damages,  interest 
and  costs  due  upon  the  writ  of  execution  to  the  said  plaintiff  against 
the  said  John  Lynch,  as  for  his  costs  and  charges  by  him  in  this  behalf 
expended,  whereof  the  said  John  Lynch  is  convicted,  as  appears  of 
record.  And  if  sufficient  goods  and  chattels  of  the  said  John  Lynch 
cannot  be  found  in  your  county,  whereof  to  make  the  sum  aforesaid, 

1.  For  the  formal  parts  of  an  execution  2.  New  Jersey.  —  Gen.  Stat.  (1895),  p, 
in  a  particular  jurisdiction  see  the  title     31 14,  §  22. 

Executions  Against  Property,  vol.  See  also  list  of  statutes  cited  supra^ 
8,  p.  I.  note  I,  p.  770. 
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then  we  further  command  you  that  you  cause  the  whole  or  the  resi- 
due, as  the  case  may  require,  of  the  sum  aforesaid,  to  be  made  of  the 
lands  and  tenements,  hereditaments  and  real  estate  in  your  county, 
whereof  the  said_/^/i«  Lynch  was  seised  on  the  thirtieth  day  oi  June, 
eighteen  hundred  and  ninety-eight,  or  at  any  time  afterward  in  whose 
hands  soever  the  same  may  be.  And  that  you  have  those  moneys  before 
our  justices  aforesaid,  at  Trenton  aforesaid,  on  t)\t.  first  Tuesday  in 
November  next,  to  render  unto  the  said  John. Doe  for  his  recovery  afore- 
said.    And  have  you  then  and  there  this  writ. 

V^xXxi^ss,  John  Marshall,  Esq.,  chief  justice  at  Trenton  aforesaid, 
the  twentieth  day  oi  July,  a.  d.  eighteen  hundred  and  ninety-eight. 

Calvin  Clark,  Clerk. 

Jeremiah  Mason,  Attorney. 

b.  Against  an  Ex-SherifT. 

Form  No.  15079.* 

Hudson  County,  ss.  The  State  of  New  Jersey  to  the  Sheriff  of  the 
County  of  Zr«^^^«,  Greeting: 

(seal)  Whereas,  lately  a  writ  of  execution  was  issued  out  of  our 
Circuit  Court,  holden  at  Jersey  City,  in  and  for  said  county  of  Hud- 
son, tested  of  the  term  of  April,  eighteen  hundred  and  ninety-seven, 
and  directed  and  delivered  to  John  Lynch,  late  sheriff  of  our  said 
county,  while  he  was  the  sheriff  of  said  county,  whereby  the  said  John 
Lynch,  as  sheriff,  was  commanded  that  of  the  goods  and  chattels  of 
Richard  Roe  in  his  county  he  should  cause  to  be  made  the  sum  oi  five 
hundred  dollars,  which  John  Doe  then  lately  before  our  said  Circuit 
Court  recovered  against  the  said  Richard  Roe,  as  well  by  occasion 
of  the  nonperformance  of  a  certain  contract  by  the  said  Richard  Roe, 
then  lately  made  to  the  said  John  Doe,  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said 
Richard  Roe  was  convicted,  as  appears  of  record.  And  if  sufficient 
goods  and  chattels  of  the  said  Richard  Roe  could  not  be  found  in  the 
said  county,  whereof  the  damages  aforesaid  might  be  made,  then  the 
saidy^^«  Lynch,  then  being  the  sheriff  as  aforesaid,  was  further  com- 
manded that  he  should  cause  the  whole  of  the  residue,  as  the  case 
might  require,  of  the  damages  aforesaid  to  be  made  of  the  lands, 
tenements,  hereditaments  and  real  estate  of  the  said  Richard  Roe  in 
said  county,  whereof  he,  the  said  Richard  Roe,  was  seised  on  the  tenth 
day  of  April,  eighteen  hundred  and  ninety-seven,  or  at  any  time  after- 
ward in  whose  hands  soever  the  same  might  be.  And  the  said  John 
Lynch,  then  being  sheriff  as  aforesaid,  was  thereby  further  commanded 
that  he  should  have  those  moneys  before  our  Circuit  Court  aforesaid, 
at  Jersey  City  aforesaid,  on  the  second  Tuesday  of  September  then  next 
to  render  unto  the  said  John  Doe,  and  that  he  should  have  then  and 
there  that  writ. 

And  whereas  the  said  John  Lynch  has  neglected  and  refused  to  exe- 
cute said  execution  whereof  he  is  convicted  as  appears  of  record; 

1.  New  Jersey.  —  Gen.  Stat.  (1895),  p.  See  also  list  of  statutes  cited  supra, 
3114,  §  22.  note  I,  p.  770. 
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therefore,  we  command  you  that  of  the  goods  and  chattels  of  the 
said  John  Lynch  in  your  county  you  cause  to  be  made  the  sum  oi  five 
hundred  and  fifty  dollars,  being  the  value  of  the  damages  and  costs  of 
the  said  John  Doe,  in  which  the  said  John  Lynch  was  amerced  by  the 
judgment  of  our  said  Circuit  Court,  to  and  for  the  use  of  the  said 
John  Doe.  And  if  sufficient  goods  and  chattels  of  the  said  John 
Lynch  in  your  county  you  cannot  find  whereof  to  make  the  damages 
aforesaid,  then  and  in  that  case  we  command  you  that  you  cause  the 
whole  or  the  residue,  as  the  case  may  require,  of  the  damages  afore- 
said to  be  made  of  the  lands,  tenements,  hereditaments  and  real 
estate  of  the  said  John  Lynch  in  your  county,  whereof  he  was  seised 
on  the  tenth  day  of  April,  eighteen  hundred  and  ninety-eight,  or  at  any 
time  afterward  in  whose  hands  soever  the  same  may  be.  And  have 
you  those  moneys  before  our  Circuit  Court  aforesaid  at  Jersey  City 
aforesaid  the  second  Tuesday  of  Septetnber  next,  to  render  unto  the  said 
John  Doe  for  his  damages  aforesaid.  And  have  you  then  and  there 
this  writ. 

Witness,  John  Marshall,  Esq.,  a  judge  of  our  said  court,  at  Jersey 
City  aforesaid,  the  tenth  day  of  June  in  the  year  one  thousand  eight 
hundred  and  ninety-eight. 

Calvin  Clark,  Clerk. 

Jeremiah  Mason,  Attorney. 


PENDING  SUIT. 

See  the  title  ABATEMENT,  FLEAS  IN,  vol.  i,  p.  21. 
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By  Harold  N.  Eldridge. 

I.  DEMANDING  AND  RECEIVING  AN  EXCESSIVE  FEE  FOR  PROSE- 

CUTING  A  PENSION  CLAIM,  776. 

II.  MAKING  A  FALSE  AFFIDAVIT  FOR  PURPOSE  OF  OBTAINING  OR 

AIDING   TO    OBTAIN    THE    PAYMENT    OR    APPROVAL   OF   A 
FALSE  PENSION  CLAIM,  777. 
III.  PRESENTING  OR  CAUSING  TO  BE  PRESENTED  A  FALSE  DEPO- 
SITION CONCERNING  PENSION  CLAIM,  779. 

I.  DEMANDING  AND  RECEIVING  AN  EXCESSIVE  FEE  FOR 
PROSECUTING  A  PENSION  CLAIM.i 


Form  No.  15080.* 
(Precedent  in  Frisbie  v.  U.  S.,  157  U.  S.  161. )» 


1.  Another  Precedent.  —  In  U.  S.  v. 
Reynolds,  48  Fed.  Rep.  215,  defendant 
was  indicted  for  the  violation  of  section 
5485  of  the  Revised  Statutes  of  the 
United  States,  providing  that  any  agent 
or  attorney  or  any  other  person,  instru- 
mental in  prosecuting  any  claim  for 
pension  or  bounty  land,  who  shall  di- 
rectly or  indirectly  contract  for,  de- 
mand, or  receive  or  retain,  any  greater 
compensation  for  his  services  or  instru- 
mentality in  prosecuting  the  claim  for 
pension  or  bounty  land  than  is  provided 
for  in  the  title  pertaining  to  pensions, 
or  who  shall  wrongfully  withhold  from 
a  pensioner  or  claimant  the  whole  or 
any  part  of  the  pension  or  claim 
allowed  and  due  such  pensioner  or 
claimant,  or  the  land-warrant  issued 
to  any  such  claimant,  shall  be  deemed 
guilty  of  a  high  misdemeanor.  The  in- 
dictment contained  three  counts:  The 
third  count,  which  was  held  sufficient, 
charged  that  defendant  was  instru- 
mental in  prosecuting  a  claim  for 
arrears  of  pension  for  Sinah  Green,  the 
widow  of  a  soldier,  etc.,  and  "  did  then 
and  there  unlawfully  contract  for,  de- 
mand, receive  and  retain  from  the  said 
Sinah  Green,  to  whom  a  pension  for 
arrears  of  pension  was  granted  under 
an  act  of  congress,"  June  7,  1888,  "a 


greater  compensation  for  his  services 
and  instrumentality  in  prosecuting 
such  claim  of  the  said  Sinah  as  the 
widow,  etc.,  than  is  provided  in  the 
title  pertaining  to  pensions,  that  is  to 
say,  a  compensation,  to  wit,  the  sum 
ol  fifty-three  dollars,  for  his  services 
and  instrumentality  in  prosecuting  said 
claim,  contrary,"  etc. 

2.  United  States.  —  No  agent,  attor- 
ney or  other  person  engaged  in  prepar- 
ing, presenting  or  prosecuting  any  pen- 
sion claim,  shall  directly  or  indirectly 
contract  for,  demand,  receive  or  retain, 
for  his  services,  in  preparing,  presenting 
or  prosecuting  such  claim ,  a  sum  greater 
than  ten  dollars,  and  any  person  who 
shall  violate  any  of  the  provisions  of 
this  section  or  who  shall  wrongfully 
withhold  from  a  pensioner  or  claimant 
the  whole  or  any  part  of  a  pension  or 
claim  allowed  or  due  such  pensioner 
or  claimant,  shall  be  deemed  guilty 
of  a  misdemeanor  and  upon  convic- 
tion thereof  shall  for  each  and  every 
such  offense  be  fined  not  exceeding  five 
hundred  dollars,  or  be  imprisoned  at 
hard  labor  not  exceeding  two  years  or 
both  in  the  discretion  of  the  court.  26 
Stat,  at  L.  (1890),  c.  634,  §  4. 

3.  A  demurrer  to  the  indictment  in 
this  case  was  overruled. 
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\(^Title  of  court  as  in  Form  No.  10731.)]^ 

The  grand  jurors  of  the  United  States  of  America,  duly  empanelled 
and  sworn,  in  and  for  the  Eastern  District  of  Louisiana,  in  the  said 
Circuit  Court,  on  their  oath  present  that  Henry  N.  Frisbie,  late  of  the 
Eastern  District  of  Louisiana,  lawyer, ^  on  the  third  ddij  oi  January^ 
A.  D.  eighteen  hundred  and  ninety-four,  at  the  city  of  New  Orleans,  in 
the  Eastern  District  of  Louisiana,  and  within  the  jurisdiction  of  this 
court,  then  and  there  being  a  person  engaged  in  preparing,  present- 
ing, and  prosecuting  a  claim  for  pension  upon  the  said  United  States  — 
entitled  "  An  act  granting  pensions  to  soldiers  and  sailors  who  are 
incapacitated  for  the  performance  of  manual  labor,  and  providing  for 
pensions  to  widows,  minor  children,  and  dependent  parents,"  approved 
June  27,  1890,  to  wit,  a  claim  made  by  and  on  behalf  of  one  Julia  John- 
son, under  the  said  act  of  Congress,  as  the  widow  of  Lewis  Johnson, 
deceased,  late  a  soldier  in  the  military  service  of  the  United  States 
during  the  war  of  the  rebellion,  to  wit,  a  private  in  Co.  C,  87  Reg., 
Co.  B,  8Jf  U.  S.  C.  Vol.  Inf.,  feloniously  and  wrongfully  did  violate 
the  provisions  of  the  fourth  section  of  the  said  act  of  Congress,  in 
that  he  did  then  and  there  feloniously  and  wrongfully  demand,  receive, 
and  retain  of  and  from  the  said  claimant,  Julia  Johnson,  for  his  said 
services  in  preparing,  presenting,  and  prosecuting  her  said  claim  for 
pension  aforesaid  a  sum  of  money  greater  than  ten  dollars,  the  exact 
amounf  thereof  being  to  the  jurors  aforesaid  unknown, ^  [against  the 
peace  of  {concluding  as  in  Form  No.  10731).  ]* 

II.  MAKING  A  FALSE  AFFIDAVIT  FOR  PURPOSE  OF  OBTAINING 
OR  AIDING  TO  OBTAIN  THE  PAYMENT  OR  APPROVAL  OF  A 
FALSE  PENSION  CLAIM. 

Form  No.  15081.* 

1.  The  matter  to  be  supplied  within     pension  money  received  by  the  appli- 
[]  will  not  be  found  in  the  reported  case,     cant:  the   purpose  of  the  statute  is  to 

Demand  for  money  wrongfully  received  prevent  an  applicant,  in   bringing  an 

and  retained  by  defendant  need  not  be  application   for  a  pension,  from   being 

averred  in  the   indictment.    Frisbie  v.  mulcted  of  any  sum  above  ten  dollars 

U.  S.,  157  U.  S.  160.  by   anyone    assisting    in    the    matter. 

2.  Description  of  Defendant.  —  That  the  Frisbie  w.  U.  S.,  157  U.  S.  160. 
defendant  is  described  as  a  lawyer,  and  What  defendant  did  in  procuring  pen- 
not  as  an  agent  or  attorney,  is  not  ma-  sion,  or  how  he  was  instrumental,  need 
terial:  the  word  "lawyer"  is  a  mere  not  be  stated.  U.  S.  v.  Reynolds,  48 
descriptio persona.  Frisbie  z/.  U.  S.,  157  Fed.  Rep.  215;  U.  S.  v.  Koch,  21  Fed. 
U,  S.  160.  Rep.  873. 

That  defendant  wilfully  and  wrongfolly  3.  Amount  of  excess  over  ten  dollars  de. 

or  unlawfully  did  the  act  charged  need  manded,  received  and  retained  by  the 

not  be  stated  in  the  indictment.     U.  S.  defendant  need  not  be  stated.     Frisbie 

V.  Koch,  21  Fed.  Rep.  873.  v.  U.  S.,  157  U.  S.  160. 

That  injured  party  was  a  pensioner  need  4.  The  matter  enclosed  by  and  to  be 

not  be  alleged  in  the  indictment,  the  supplied  within    [  ]  will  not  be  found 

guilt  or  innocence  of  the  defendant  not  in  the  reported  case, 

depending  on  the  question  whether  he  6.    United  States.  —  Rev.  Stat.  (1878), 

was  or  was  not  successful  in  obtaining  §  5438,  provides  that  any  person  who 

the  pension  which  he  was  applying  for,  makes   or  causes  to  be  made,  or  pre- 

or  whether  or  not  he  took  the  sum  in  ex-  senis  or  causes  to   be  presented,  any 

cess  of  the  legal  fee  out  of  the  particular  claim  against  the  government   of  the 
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(Precedent  in  U.  S.  v.  Rhodes,  30  Fed.  Rep.  431.)' 

United  States  of  America,  Eastern  Division  of  the  Western  District  of 

Missouri  —  ss. : 

In  the  District  Court  of  the  United  States  for  the  Eastern  Division 
of  the  Western  District  of  Missouri — September  Term,  \%86. 

The  grand  jurors  of  the  United  States  of  America  duly  chosen, 
selected,  impaneled,  sworn,  and  charged  to  inquire  of  and  concerning 
crimes  and  offenses  in  the  Eastern  division  of  the  Western  district  of 
Missouri,  on  their  oaths  present  that  on  the  eleventh  day  of  June,  a.  d. 
i8<?5,  at  the  said  Eastern  division  of  the  Western  district  of  Missouri, 
one  Thomas  W.  Rhodes,  together  with  one  Minerva  J.  Rhodes  and  an 
unknown  female  person,  who  then  and  there  represented  herself  to  be 
one  Tibatha  McDaniel,  widow  of  W.  E.  McDaniel,  deceased,  late  a 
private  in  Company  C  of  the  sixteenth  regiment  of  Illinois  volunteers, 
and  as  such  widow  entitled  to  a  pension  from  the  United  States  of 
America;  all  and  each  appeared  before  one  William  D.  Steele,  a  notary 
public,  and  as  such  authorized  by  the  laws  of  the  United  States  to 
administer  oaths;  and  the  said  unknown  person  then  and  there 
signed  a  certain  pension  claim  and  voucher  as  the  widow  of  said 
William  E.  McDaniel,  and  by  the  name  of  Tibatha  McDaniel,  and 
under  which  was  printed  the  following  deposition,  viz.:  "We,  the 
undersigned  witnesses,  do  solemnly  swear  that  we  are  well  acquainted 
with  the  above-named  pensioner,  (meaning  thereby  the  said  unknown 
person,  who  had,  as  aforesaid,  signed  the  name  Tibatha  McDaniel-^ 
that  she  is  the  identical  person  she  represents  herself  to  be;  and  that 
to  our  best  knowledge  and  belief  she  has  not  remarried  since  the 
death  of  her  late  husband,  above  named,  and  that  our  acquaintance 
with  her  is  such  that,  if  she  had  resumed  marriage  relations  the  fact 
would  have  become  known  to  us."  Which  said  deposition  was  then 
and  there  signed  by  the  said  Thomas  W.  Rhodes-,  and  the  said  Thomas 
W.  Rhodes,  being  then  and  there  sworn  by  the  said  William  D.  Steele, 
who  was  a  notary,  as  aforesaid,  duly  authorized  to  administer  oaths 
in  that  behalf,  and  having  taken  upon  himself  his  corporal  oath,  did 
then  and  there  unlawfully  and  feloniously  say  and  swear  that  the 
matters  and  things  set  forth  in  said  deposition  were  true;  whereas,  in 
truth  and  in  fact  said  unknown  person  so  representing  herself  to  be 
Tibatha  McDaniel,  the  widow  of  said  William  E.  McDaniel,  was  not, 
as  the  said  Thomas  W.  Rhodes  knew,  the  widow  of  the  said  William  E. 
McDaniel.  And  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  say  that  he,  the  said  Thomas  W.  Rhodes,  did  then  and  there  and 

United  States,  knowing  such  claim  to  false  claim,  shall  be  imprisoned  at  hard 

be  false,  fictitious  or  fraudulent,  or  who  labor  for  not  less   than  one  nor  more 

for  the  purpose  of  obtaining  or  aiding  than  five  years,  or  fined  not  less  than 

to  obtain  the  payment  or  approval  of  one    thousand     nor     more     than    five 

such  claim,    makes,  uses,  or  causes  to  thousand  dollars. 

be  made  or  used,  any  affidavit  or  depo-  1.  The  indictment  in  this  case  con- 

sition,  knowing  the  same  to  contain  any  tained  ten  counts.     The  form  given  in 

fraudulent  or   fictitious   statement,  or  the  text  is  a  copy  of  each  count,  except 

enters   into   any  agreement,  combina-  the  date  when  the  alleged  affidavit  was 

tion    or    conspiracy     to     defraud    the  made,  each  count  covering  a  separate 

government,  by  obtaining  or  aiding  to  date.     A  motion  to  quash  the  indict- 

obtain  the  payment  or  allowance  of  any  ment  was  overruled. 
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thereby,  for  the  purpose  of  aiding  to  obtain  the  payment  of  said 
claim  upon  such  false  voucher,  unlawfully  and  feloniously  make  a 
false  deposition  in  the  manner  and  form  aforesaid,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  said  United  States. 

[(^Signature  and  indorsemetits  as  in  Form  No.  10729.)^^ 

III.  PRESENTING  OR  CAUSING  TO  BE  PRESENTED  A  FALSE 
DEPOSITION  CONCERNING  PENSION  CLAIM.2 

Form  No.  15082.^ 
(Precedent  in  U.  S.  v.  Adler,  49  Fed.  Rep.  733.)* 

\iCommencing  as  in  Form  No.  lOl^ff))^  ^^  the  county  of  Wapello.,  in 
the  southern  district  of  Iowa.,  did  then  and  there  cause  to  be  presented 
and  present  to  the  commissioner  of  pensions  at  Washington.,  in  the 
District  of  Columbia,  a  certain  false,  forged,  and  counterfeited  affida- 
vit, in  writing,  which  said  false,  forged,  and  counterfeited  affidavit  is 
in  writing,  and  is  in  words  and  figures  as  follows,  (^Here  follows 
an  affidavit,  being  a  declaration  for  an  invalid  pension,   in  the  ordinary 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

2.  Another  Precedent.  —  In  U.  S.  v. 
Van  Leuven,  62  Fed.  Rep.  69,  an  in- 
dictment, framed  under  section  4746  of 
the  United  States  Revised  Statutes, 
charged  that  the  defendant  "  did  then 
and  there,  knowingly,  willfully,  unlaw- 
fully, and  feloniously,  procure  the 
presentation  of  a  certain  false,  forged, 
and  counterfeited  affidavit  to  the 
United  States  commissioner  of  pen- 
sions, by  some  means  to  these  grand 
jurors  unknown,  which  said  false, 
forged,  and  counterfeited  affidavit  was 
in  the  following  words  and  figures." 
The  affidavit  was  then  set  out  in  full, 
followed  by  a  charge  that  the  same  was 
false  and  forged,  in  that  a  certain  por- 
tion thereof  (recited  at  length)  was 
added  to  the  affidavit  after  it  had  been 
signed  and  sworn  to  by  the  witnesses 
before  the  notary  public,  without  their 
knowledge  and  consent;  it  being  further 
charged  that  "  said  false,  forged,  and 
counterfeited  affidavit  was  procured  to 
be  presented  to  the  office  of  the  commis- 
sioner of  pensions  in  support  of  and  con- 
cerning a  claim  of  one  foseph  E.  Rad- 
ford for  pension  from  the  United  States, 
by  said  George  M.  Van  Leuven,  as 
aforesaid,  willfully,  and  well  knowing 
that  the  said  affidavit  was  a  false, 
forged,  counterfeited  and  fraudulent 
affidavit,  contrary  to  the  form  of  the 
statute,"  etc.  On  demurrer,  this  in- 
dictment was  held  sufficient. 


3.  United  States.  —  Every  person  who 
knowingly  or  wilfully  in  any  wise  pro- 
cures the  making  or  presentation  of 
any  false  or  fraudulent  affidavit,  con- 
cerning any  claim  for  pension  or  pay- 
ment thereof,  or  pertaining  to  any 
other  matter  within  the  jurisdiction  of 
the  commissioner  of  pensions,  or  who 
knowingly  or  wilfully  presents  or 
causes  to  be  presented  at  any  pension 
agency,  any  power  of  attorney  or  other 
paper  required  as  a  voucher,  in  draw- 
ing a  pension,  which  paper  bears  a 
date  subsequent  to  that  on  which  it 
was  actually  signed  or  executed,  shall 
be  punished  by  a  fine  not  exceeding 
five  hundred  dollars,  or  by  imprison- 
ment not  exceeding  three  years,  or 
both.     Rev.  Stat.  (1878),  §  4746. 

4.  A  demurrer  to  this  indictment  was 
overruled. 

Person  holding  office  of  commissioner  of 
pensions  need  not  be  named  in  the  in- 
dictment. U.  S.  V.  Ambrose,  2  Fed. 
Rep.  764. 

That  pension  claim  is  false  need  not  be 
averred.  If  the  indictment  charges 
affidavit  to  be  false  because  of  a  false 
and  forged  signature  thereto,  it  is  suffi- 
cient.    U,  S.  V.  Adler,  49   Fed.   Rep. 

733- 

Befranding  United  States.  —  It  need 
not  be  alleged  in  the  indictment  that 
the  presentation  of  the  altered  or  forged 
affidavit  was  made  for  the  purpose  of 
defrauding  the  United  States.  U.  S.  v. 
Van  Leuven,  62  Fed.  Rep.  69. 
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form.,  for  Daniel  Boone,  and  purporting  to  be  signed  by  Datiiel  Boone  as 
affiant;^  that  said  false,  forged,  and  counterfeited  afifidavit  is  false, 
in  this:  that  is  to  say,  that  the  said  false,  forged,  and  counterfeited 
affidavit  was  never  signed  by  Datiiel  Boone,  but  that  in  truth  and  in 
fact  the  same  was  signed  by  said  George  S.  Boone,  and  that  said 
George  S.  Boone  signed  the  name  Daniel  Boone  to  said  false  and 
forged  affidavit,  which  said  false,  forged,  and  counterfeited  affidavit 
has  marked  thereon  the  receiving  mark  of  the  pension  office  of  the 
United  States,  of  ddXe.  July  11,  i2>90;  that  at  and  long  prior  to  the 
signing  of  the  name  Daniel  Boone  to  said  false  and  forged  affidavit 
the  said  Daniel  Boone,  whose  name  was  purported  to  be  signed  to 
said  false  and  forged  affidavit,  had  been  deceased,  and  that  at  the  time 
and  place  aforesaid,  that  is  to  say,  on  the  8th  day  oi  July,  a.  d.  \W0, 
at  the  county  of  Wapello,  state  of  Iowa,  the  said  George  S.  Boone  and 
the  said  6".  E.  Adler  did  then  and  there  present  and  cause  to  be 
presented  to  the  commissioner  aforesaid,  with  the  intent  then  and 
there,  on  the  part  of  them,  the  said  George  S.  Boone  and  the  said 
S.  E.  Adler,  then  and  there  well  knowing  that  the  name  Daniel  Boone, 
signed  to  said  false  and  forged  affidavit,  was  forged  and  false;  and 
that  the  name  Daniel  Boone  had  been  signed  thereto  by  the  said 
George  S.  Boone,  contrary  to  the  form  of  the  statutes  [{concluding  as 
in  Form  No.  10729).^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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By  Harold  N.  Eldridge. 

I.  PLEA  OF  PERFORMANCE,  781. 
1.  In  Covenant,  782. 

a.  In  General,  782. 

b.  That  House  was  Finished  in  Workmanlike  Manner  and 

Convenient  Stable  Built,  782. 

c.  That  Lease  was  Not  Extended  Beyond  Original  Term,  783. 

d.  That  Premises  were  Not  Out  of  Repair,  784. 
».   In  Debt  on  Bond,  784, 

a.  In  General,  784. 

b.  Against  Builder  for  Not  Performing  His  Contract,  785. 

c.  For  Faithful  Discharge  of  Duties  of  Cashier  of  a  Bank, 

786. 
II.  PLEA  OF  EXCUSE  FOR  NONPERFORMANCE,  787. 

1.  Nonperformance  by  Plaintiff  of  Condition  Precedent,  787. 
».   That  Nonperformance  was  Occasioned  by  Neglect  of  Architect, 
787. 

CROSS-REFERENCES. 

For  Forms  of  Pleas  of  Performance  to  Action  on  Bond  for  the  Payment 

of  an  Annuity,  see  the  title  ANNUITIES,  vol.   i,  Forms  Nos. 

1313,  1314. 
For  other  Forms  of  Pleas  of  Performance  to  Actions   on  Bonds  and 

Undertakings,  see  the  title  BONDS  AND  UNDERTAKINGS 

{ACTIONS  ON),  vol.  3,  p.  528. 
For  Form  of  Plea  of  Performance  by  Tenant  in  Action  in  Covenant,  see 

the  title  LANDLORD  AND  TENANT,  vol.   11,  Form  No. 

12770. 
For  Forms  of  Pleas  Setting  Up  Payment,  see  the  title  PA  YMENT,  ante, 

p.  723- 
For  Forms  relating  to  Payment  of  Money  Into  Court,  see  the  title  PA  V- 

MENT INTO  COURT,  ante,  p.  734. 
See  also  the  GENERAL  INDEX  to  this  work. 

I.  PLEA  OF  PERFORMANCE.! 

1.  BeqoisiteB  of  Answer  or  Flea,  Gen-  eral    rule,   set   out  facts   showing   the 

erally.  —  For   the   formal    parts    of    an  manner  of  performance,  and  a  general 

answer   or  plea   in   a  particular  juris-  averment  of  performance  is  not  suffi- 

diction  see  the  titles  Answers  in  Code  cient.      Tinney   v.    Ashley,     15    Pick. 

Pleading,  vol.  i,  p.  799:  Pleas.  (Mass.)  546;  Hogencamp  v.  Ackerman, 

Facts  Showing  Manner  of  Performance —  24  N.  J.   L.    133;  Conrad  v.   Western 

Generally.  —  The  plea  must,  as  a  gen-  Union  Tel.  Co.,  162  Pa.  St.  204.     But 
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1.  In  Covenant. 

a.  In  General. 

Form  No.  15083.' 

(2  Rev.  Swift's  Dig.  643.) 

(Title  of  court  and  cause  as  in  Form  No.  6013.) 

And  the  said  Richard  Roe,  by  Oliver  Ellsworth,  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  etc.,  and  says  that  the 
plaintiff  ought  not  to  have  or  maintain  his  said  action  against  him, 
because  he  says  that  he,  the  defendant,  did  (^Here  state  performance 
with  the  words  of  the  covenant^  if  such  words  are  in  the  affirmative), 
according  to  the  form  and  effect  of  the  indenture  and  the  covenant 
of  this  defendant  in  that  behalf  made  as  aforesaid,  and  of  this  he 
puts  himself  upon  the  country, 

Oliver  Ellsworth,  Attorney  for  defendant, 

b.  That  House  was  Finished  in  Workmanlike  Manner  and  Convenient 

Stable  Built. 

Form  No.  15084.' 

(5  Went.  PI.  91,) 

{Title  of  court  and  cause  as  in  Form  No.  6739.) 
And  the  said  Posthuma,  by  R.   Webber,  her   attorney,  comes  and 
defends  the  wrong  and  injury,  when,  etc.,  and  says  that  the  said 

where  the  matter  is  of  so  intricate  or        Performance  of  Condition  Not  Alleged 

complicated  a  nature,  or  embraces  so  in  Declaration,  —  Where   the  condition 

largea  variety  of  minute  circumstances  and  its  performance  are  not  specially 

that  a  particular  statement  would  cause  alleged  in  the  declaration,  the  defend- 

great  prolixity,  it  is  not  required.    Tin-  ant  may,  by  plea,   avail   himself  of  a 

ney  v.  Ashley,  15  Pick.  (Mass.)  546.  special   issue  on   the  performance,  by 

Where    all  the   covenants   are   in   the  putting  the  condition  on  the  record  and 

affirmative^  it   is   sufficient  for  the   de-  averring  its  nonperformance.     In  such 

fendant  to  plead  performance  generally  case,  the  matter  being  new  matter,  the 

in  the  words  of  the  condition,  and  it  plea  should   conclude  with  a  verifica- 

must  come  from  the  plaintiff  to  show  a  tion.     Dewees  v.  Manhattan   Ins.  Co., 

breach    committed   by    the   defendant.  34  N.  J.  L.  244. 

Arlington  v.  Merricke,   2  Saund.  403,         Conclusion  of  Plea.  —  Whether  a  plea 

note  (3);   Cutler  v.  Southern,   i  Saund,  of  performance  should  conclude  to  the 

116,   note    (i)  (citing   Co.    Litt.    303    b;  country  or  with  a  verification  depends 

Mints  V.  Bethil,  Cro.  Eliz.  749;  Arling-  upon   the  nature   of  the  plea.     If  it  is 

ton  V.  Merricke,  2  Saund.  411;  1  Lev.  nothing  but  a  general  plea  of  perform- 

303);  Mills  V.  Skinner,  13  Conn.  436.  ance,  or  one  alleged  in  terms  not  con- 

Where  some  of  the  covenants  are  in  the  tradicting  the  specific  allegations  of  the 

negative,    the   defendant  must    give   a  breach    in    the   declaration,    or    brings 

special  answer  in  the  negative.     Cutler  new  matter  into  controversy,  the  latter 

V.    Southern,    i    Saund.    116,    note   (i)  conclusion  is  proper,  but  if  it  consists 

(«■/?«_§  Co.  Litt.  303;  Norton  t'.  Simmes,  in   nothing  but   an    averment   of  per- 

Moor    856;    Copwel    v.    Peachy,     Cro.  formance   of    all    things    specially    al- 

Eliz.  691;  Fines  v.  Dell,  Sty.  163).  leged,  in   the  declaration,  not  to  have 

Where  the  covenants  are  in  the  disjunc-  been    performed,  it  ought  to  conclude 

tive,   the  defendant  must  show  which  to   the   country.     Sherwin   v.    Bliss,    4 

of  them  he  has  performed.     Cutler  v.  Vt.  96. 

Southern,   i  Saund.  116,  note  (i)  [citing        1,  See,     generally,     supra,     note     I, 

Co.  Litt.    303    b;   Bolton  v.   Clarke,   i  p.  781. 
Lutw,  581), 
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William  ought  not  to  have  his  said  action  against  her,  because  as  to 
the  breach  of  covenant  aforesaid,  above  supposed  to  be  made  in  this, 
that  the  said  Posthuma  before  the  said  twenty-fifth  day  of  July  next, 
after  the  date  of  the  said  articles,  did  not  cause  the  said  dwelling 
house  to  be  fully  and  effectually  finished  in  workmanlike  manner,  to 
all  intents  and  purposes,  both  within  doors  and  without,  according  to 
the  plan  or  form  it  was  then  in,  or  was  first  intended  to  be,  the  said 
Posthuma  says,  that  the  said  Posthuma  before  the  said  twenty-fifth  day 
of  July  next  after  the  date  of  the  said  articles,  did  cause  the  said 
dwelling  house  to  be  fully  and  effectually  finished  in  a  workmanlike 
manner,  to  all  intents  and  purposes,  both  within  doors  and  without, 
according  to  the  plan  or  form  it  was  first  intended  to  be  in,  according 
to  the  true  intent  and  meaning  of  the  said  covenant  so  made  in  that 
respect  as  aforesaid,  and  hereupon  she  puts  herself  upon  the  coun- 
try, and  the  said  William  does  so  likewise;  And  as  to  the  breach 
of  covenant  aforesaid  supposed  to  be  made  in  this,  that  the  said 
Posthuma  hath  not  built  a  convenient  stable,  or  a  shelf  house  for 
brewing,  with  a  pump  therein,  the  said  Posthuma  says,  that  the  said 
Posthuma  hath  built  a  convenient  stable,  and  a  shelf  house  for  brew- 
ing, and  hath  set  up  a  pump  therein,  according  to  the  form  and  effect 
of  her  said  covenant  so  made  in  that  respect  as  aforesaid;  and  here- 
upon she  also  puts  herself  upon  the  country,  etc. 

e.  That  Lease  was  Not  Extended  Beyond  Original  Term. 
Form  No.  15085.1 


Hudson  Circuit  Court. 
Jasper  Wandle 

[in  Covenant. 
'"Amended  Pleas. 


ads. 

Stephen  P.  Hill,  administrator,  etc., 

of  Eliza  J.  Hill,  deceased. 

And  the  said  defendant  by  Muirheid  &*  McGee,  his  attorneys, 
comes  and  defends  the  wrong  and  injury,  when,  etc.,  and  says  that 
the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  the  said  defendant,  because  he  saith  that  he,  the  said 
defendant,  did  in  all  things  fully  perform  and  keep  all  the  stipula- 
tions and  engagements  on  his  part  stipulated  to  be  performed  and 
kept  according  to  the  form  and  effect  of  the  said  agreement  and  of 
the  said  covenant  of  the  said  defendant  by  him  in  that  behalf  made 
as  aforesaid,  to  wit,  zX.  Jersey  City  aforesaid,  and  of  this  the  said 
defendant  puts  himself  upon  the  country,  etc. 

And  for  a  further  plea  in  this  behalf  as  to  the  said  supposed  breach 
of  covenant  above  assigned,  the  said  defendant,  by  leave  of  the  court 
here  for  this  purpose  first  had  and  obtained  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  saith  that  the  said 
plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  because  he  saith  that  the  said  Thomas  B.  Wandle  and 
Andrew  J.  Hall  ^\6.  not,  as  alleged  in  the  said  declaration,  exercise 
the  option  and  privilege  alleged  by  the  said  declaration  to  be  vested 

1.  See,  generally,  supra,  note  i,  p.  781. 
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in  them,  and  did  not  determine  to  and  did  not  extend  said  term  for 
the  further  space  oi  four  years,  and  did  not  so  continue  to  occupy 
and  hold  the  said  premises  for  and  during  such  term  so  extended, 
and  that  this  defendant  did  not  have  any  notice  thereof  as  alleged  in 
said  declaration,  and  that  the  said  Thomas  B.  Wandle  and  Andrew  J. 
Jfall6.\6.  not  occupy  or  retain  possession  of  said  premises  for  a  longer 
time  than  the  space  of  one  year  from  the  first  day  of  May,  eighteen 
hundred  and  seventy-three,  the  original  term  granted  by  said  lease, 
to  wit,  2X  Jersey  CV'/y  aforesaid,  and  of  this  the  said  defendant  puts 
himself  upon  the  country,  etc. 

Muirheid  df  McGee,  Defendant's  Attorneys. 

d.  That  Premises  were  Not  Out  of  Repair. 

Form  No.  1 5  o  8  6 .' 
(5  Wentw.  PI.  91.) 

(  Title  of  court  and  cause  as  in  Form  No.  6739.^ 

And  the  said  Ann,  hy  fohn  Alexander,  her  attorney,  comes  and 
defends  the  wrong  and  injury,  when,  etc.,  and  says  that  the  sdXdi  John 
Batchelor  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  her,  because  she  says  that  the  said  messuage  or  tenement, 
farm  house,  and  outhouses  thereto  belonging,  or  any  or  either  of  them, 
were  not  ruinous,  prostrate,  fallen  down,  or  out  of  repair,  as  the  said 
John  hath  above  thereof  complained  against  her,  etc.,  and  of  this  she 
puts  herself  upon  the  country,  etc. 

2.  In  Debt  on  Bond.^ 
a.  In  General. 

Form  No.  15087.* 

(5  Wentw.  PI.  309.) 

(JTitle  of  court  and  cause  as  in  Form  No.  6739.) 

And  the  said  defendant,  by  Jeremiah  Mason,  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  etc.,  and  the  said  defendant 
says  actio  non\  because  he  says  that  he,  the  said  defendant,  hath  well 
and  truly  performed  all  and  singular  the  covenants  and  agreements 
in  the  said  articles  of  agreement  comprised  and  mentioned,  which  on 
the  part  and  behalf  of  the  said  defendant  were  or  ought  to  be  per- 
formed in  all  things,  according  to  the  true  intent  and  meaning  of  the 
said  articles  of  agreement,  and  of  this  he,  the  said  defendant,  puts 
himself  upon  the  country. 

1.  See,  generally,  supra,  note  i,  p.  and  also  on  the  same  footing  as  if  the 
781.  plaintiff  had  in  the  first  instance,  in  his 

2,  Penal  bonds  are  on  the  footings  of  declaration,  stated  the  conditions  of  the 
covenants,  and  when  the  defendant  has  bond  and  assigned  the  breaches  on 
recited  the  conditions  and  pleaded  per-  which  he  relied  to  recover.  X  Rev. 
formance,  and  the  plaintiff  has  assigned  Swift's  Dig.  696. 

the  breaches,  the  case  stands  upon  the  3.  See,  generally,  supra,  note  I, 
same  footing  as  an  action  of  covenant,     p.  781. 
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Form  No.  15088.' 
(2  Rev.  Swift's  Dig.  643.) 

{Commencement  as  in  usual  form?) 

And  the  said  defendant  comes  into  court  and  craves  oyer*  of  said 
supposed  writing  obligatory,  in  said  declaration  mentioned,  and  it  is 
read  to  him  in  these  words :  (JETere  set  out  the  bond). 

And  he  also  craves  oyer  of  the  condition  of  said  supposed  writing 
obligatory,  and  it  is  read  to  him  in  these  words:  {Here  set  out  con- 
dition  of  the  bond). 

Which  being  read  and  heard  the  said  defendant  says  that  the  plain- 
tiff of  having  and  maintaining  his  action  against  the  said  defendant 
ought  to  be  barred  and  precluded,  because  he  says  that  he,  the 
defendant,  did  from  time  to  time,  and  at  all  times  after  the  making  of 
the  said  writing  obligatory  and  the  said  condition  thereof,  well  and 
truly  observe,  perform,  fulfill  and  keep  all  and  singular  the  articles, 
clauses,  payments,  conditions  and  agreements  in  the  said  condition 
of  the  said  writing  obligatory  mentioned,  comprised  and  specified,  in 
all  things  therein  contained  on  his  part  and  behalf  to  be  observed, 
performed,  fulfilled  and  kept,  according  to  the  tenor  and  effect,  true 
intent  and  meaning  of  the  said  condition  of  the  said  writing  obliga- 
tory, which  he  is  ready  to  verify,  wherefore  he  prays  judgment  if 
the  said  plaintiff  ought  to  have  the  aforesaid  action  maintained 
against  him. 

Oliver  Ellsworth,  Attorney  for  defendant. 

b.  Against  Builder  for  Not  Performing  His  Contract. 

Form  No.  15089.* 

(5  Wentw.  PI.  312.) 

{Title  of  court  and  cause  as  in  Form  No.  6739.) 

{First  plea,  non  est  factum.) 

And  the  said  Charles  for  further  plea  in  this  behalf,  by  leave  of  the 
court  for  this  purpose  first  had  and  obtained,  according  to  the  statute 
in  such  case  made  and  provided,  saith,  that  such  plaintiff  actio  non\ 
because  he  says  that  he  did  on  or  before  the  said  tenth  day  of  December 
next  ensuing  the  making  of  the  said  agreement  and  in  the  said  agree- 
ment for  that  purpose  mentioned,  in  a  good,  workmanlike,  and  masterly 
manner,  and  with  materials  the  best  of  their  kind  in  every  respect 
whatsoever,  execute  or  cause  to  be  executed  the  work  shown  and 
described  in  the  plans,  elevations,  drawings,  and  instructions  in  and 
by  the  said  agreement  mentioned  and  referred  to  on  his  part  and 
behalf  to  be  done,  performed,  and  executed,  according  to  the  form 
and  effect  of  the  said  agreement,  and  of  his  covenant  in  that  respect 
made ;  and  of  this  he  puts  himself  upon  the  country,  etc. 

1.  See,  generally,  supra,  note  2,  stance  of  the  deed  containing  the  cove- 
p.  784.  nantsand  make  profert  of  it.     Jcvens 

2.  Defendant  mnat  pray  oyer  of  the  con-    v.  Harridge,  i  Saund.  8. 

4ition  of  the  bond  and  set  it  out  in  kac        3.  See,  generally,  supra,  note    3,  p. 
verba,  and   then  state  the  whole  sub-     784. 
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c.  For  Faithful  Discharge  of  Duties  of  Cashier  of  a  Bank. 

Form  No.  15090." 
(2  Rev.  Swift's  Dig.  643.) 

(Commencement  as  in  usual  form. ) 

And  the  said  defendants  come  into  court  and  crave  oyer  of  said 
supposed  writing  obligatory  in  the  said  declaration  mentioned,  and 
it  is  read  to  them  in  these  words:  — "Know  all  men  by  these  pres- 
ents, that  we,  Samuel  Short,  William  West,  Richard  Roe  and  Francis 
Fern,  of  Chelsea,  in  the  state  of  Vermont,  are  held  and  firmly  bound 
unto  the  president,  directors  and  company  of  the  Bank  of  Chelsea,  in 
the  sum  of  fifty  thousand  dollars,  money  of  the  United  States,  to  be 
paid  to  the  said  president,  directors  and  company  of  the  Bank  of 
Chelsea,  their  certain  attorney,  successors  or  assigns,  to  which  pay- 
ment well  and  truly  to  be  made,  we  bind  ourselves  and  each  of  us, 
our  and  each  of  our  heirs,  executors  and  administrators,  jointly  and 
severally,  firmly  by  these  presents,  sealed  with  our  seals,  dated  the 
27th  Aa.y  oi  fufie,  i875." 

They  also  crave  oyer  of  the  condition  of  the  said  supposed  writing 
obligatory,  and  it  is  read  to  them  in  these  words: — "Whereas  the 
above  Samuel  Short  has  been  duly  appointed  cashier  of  the  office  of 
discount  and  deposit  of  the  said  Bank  of  Chelsea,  at  Chelsea,  in  said 
state  of  Vermont,  now  the  condition  of  this  obligation  is  such  that  if 
the  said  Sa?nuel  Short,  for  and  during  the  term  he  shall  hold  the  said 
office  of  cashier  of  the  said  office  of  discount  and  deposit,  shall  exe- 
cute the  duties  thereof  with  integrity  and  fidelity,  and  well  and  faith- 
fully perform  and  fulfill  the  trusts  thereof  in  him  reposed,  then  this 
obligation  to  be  void,  otherwise  to  be  and  remain  in  full  force  and 
virtue." 

Which  being  read  and  heard,  the  said  defendants  say  that  the 
plaintiffs  of  having  and  maintaining  their  said  action  against  the  said 
defendants  ought  to  be  barred  and  precluded,  because  they  say  that 
the  said  Samuel  Short  at  all  times  after  the  making  of  the  said  writing 
obligatory,  for  and  during  the  time  he  held  said  office  of  cashier  of 
the  said  office  of  discount  and  deposit,  did  execute  the  duties  thereof 
with  integrity  and  fidelity,  and  did  well  and  faithfully  perform  and 
fulfill  the  trust  thereby  in  him  reposed,  and  did  well  and  truly  per- 
form, fulfill  and  keep  all  and  singular  the  articles,  clauses,  conditions 
and  agreements  in  the  said  condition  of  the  said  writing  obligatory 
specified,  comprised  or  mentioned  on  his  part  to  be  observed,  per- 
formed and  kept,  according  to  the  true  intent  and  meaning  of  the 
said  condition  of  the  said  writing  obligatory,  for  and  during  the  term 
aforesaid,  to  wit,  from  the  making  of  the  said  writing  obligatory  until 
on  or  Sihovit  th^  first  day  oi  January,  i899,  when  he  ceased  to  hold 
said  office  in  said  condition  mentioned,  and  this  the  said  defendants 
are  ready  to  verify,  wherefore  they  pray  judgment  if  the  said  plain- 
tiffs ought  to  have  the  aforesaid  action  maintained  against  them. 

Oliver  Ellsworth,  Attorney  for  defendants. 

1.  See,  generally,  supra,  note  2,  p.  784. 
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II.  PLEA  OF  EXCUSE  FOR  NONPERFORMANCE. 

1.  Nonperformance  by  Plaintiff  of  Condition  Precedent. 

Form  No.  i  5  o  9  i . 
(2  Rev.  Swift's  Dig.  644.) 

{Commencement  as  in  usual  form^ 

{After  craving  oyer  of  the  bond  and  condition,  and  setting  out  the  latter y 
or  if  the  bond  be  conditioned  for  the  performance  of  covenants  in  an 
indenture,  and  the  plaintiff  has  neglected  to  perform  a  condition  precedent 
therein,  then  set  forth  the  indenture  7vith  a  reference  thereto  and  state  the 
plaintiff  s  nonperformance  as  follows-)  and  the  defendant  as  to  the 
said  covenant  in  the  said  indenture  contained,  that  he,  the  defend- 
ant, would,  during  the  continuance  of  said  demise,  repair  and  keep  in 
repair  the  said  demised  premises,  with  the  appurtenances,  being 
allowed  timber  in  the  rough  sufficient  and  proper  for  such  repairs 
from  time  to  time,  to  be  provided  and  set  out  by  the  plaintiff,  his 
heirs  and  assigns  {this  is  to  be  according  to  the  words  of  the  particular 
covenant,  qualified  by  the  condition  precedent)  says,  that  at  the  time  of 
making  the  said  demise  the  said  premises  were  ruinous,  prostrate 
and  in  great  decay  for  want  of  needful  and  necessary  reparation  and 
amendment  thereof,  and  that  after  making  the  said  indenture,  to  wit, 
on  the  tenth  day  oi  June,  iS7S,  at  said  Chelsea,  there  was  need  and 
occasion  for  a  large  quantity,  to  wit,  three  loads  of  timber  in  the 
rough,  to  repair  the  said  demised  premises,  with  the  appurtenances,  and 
the  defendant  then  and  there  requested  the  plaintiff  to  allow  to  him, 
the  defendant,  timber  in  the  rough,  sufficient  and  proper  to  repair  the 
said  demised  premises  with  the  appurtenances,  and  to  provide  and 
set  out  the  same  accordingly,  yet  the  plaintiff  did  not,  when  he  was 
so  requested  as  aforesaid,  or  at  any  time  before  or  since,  allow  to 
him,  the  defendant,  timber  in  the  rough  sufficient  or  proper  for  the 
repair  of  the  said  demised  premises  with  the  appurtenances,  or  pro- 
vide or  set  out  the  same,  but  then  and  there  wholly  neglected  and 
refused,  and  has  thence  hitherto  wholly  neglected  and  refused  so  to 
do;  and  the  defendant  further  says,  that  he,  the  defendant,  has  always 
since  the  making  of  the  said  writing  obligatory,  well  and  truly 
observed,  performed,  fulfilled  and  kept  all  and  singular  the  articles, 
covenants,  conditions  and  agreements  in  the  said  indenture  com- 
prised and  mentioned,  which  on  the  part  of  the  defendant  and  his 
assigns  were  or  ought  to  be  performed,  observed,  fulfilled  or  kept, 
according  to  the  true  intent  and  meaning  of  the  said  indenture, 
which  he  is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said 
plaintiff  ought  to  have  the  aforesaid  action  maintained  against  him. 

Oliver  Ellsworth,  Attorney  for  defendant. 

2.  That  Nonperformance  was  Occasioned  by  Neglect  of 

Architect. 

Form  No.  15092. 

(5  Wentw.  PI.  313.) 
{Title  of  court  and  cause  as  in  Form  No.  6739.) 
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(JFirst  plea^  non  est  factum.^ 

{^Second  plea,  performance.y- 

And  the  said  Charles  for  further  plea  in  this  behalf,  by  like  leave, 
etc.,  says,  that  after  making  the  said  agreement  in  the  said  declara- 
tion mentioned,  and  before  the  tenth  day  of  December,  in  the  year  of 
our  Lord  1785, zX.  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
the  said  Richard  Smith,  architect  in  the  said  agreement  mentioned, 
directed  and  required  that  various  alterations  should  be  made  in  the 
plans,  elevations,  drawings,  and  written  instructions  in  the  said  agree- 
ment referred  to,  and  in  the  said  declaration  above-mentioned,  accord- 
ing to  such  directions  as  he  the  said  Richard  S^nith  should  from  time  to 
time  give;  and  afterwards,  and  before  the  said  building  and  works 
were  completed  and  finished,  and  before  the  said  tenth  day  of  Decem- 
ber, in  the  year  of  our  Lord  1185,  to  wit,  on  \h%  first  day  ol  June  in 
that  year,  and  on  divers  other  days  and  times  between  that  day  and 
the  said  tenth  day  of  December,  the  said  Richard  Smith  neglected  and 
absented  himself  from  the  superintendence  and  direction  of  the  said 
several  works,  and  omitted  to  give  the  instructions  necessary  for  the 
same,  nor  did  the  said  plaintiffs  or  any  of  them  give  the  same;  by 
reason  whereof,  and  for  want  of  such  superintendence  and  direction, 
the  said  Charles  was  hindered  and  prevented  from  proceeding  in  and 
finishing  the  said  work  so  by  him  to  be  done  as  aforesaid,  within  the 
time  aforesaid,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid:  And  the  said  Charles  in  fact  says,  that  the  said  supposed 
nonperformance  of  the  said  agreement  by  him  the  said  Charles  in  the 
said  declaration  mentioned  in  the  time  aforesaid,  was  wholly 
occasioned  by  the  said  neglect  and  omission  oithtsdad  Richard  Smith 
and  not  through  any  neglect  or  default  of  him  the  said  Charles;  and 
this  he  is  ready  to  verify;  wherefore  he  prays  judgment  if  the  said 
plaintiffs  ought  to  have  or  maintain  their  aforesaid  action  thereof 
against  him,  etc. 

1.  This  second  plea  is  set  out  supra,  Form  No.  15089. 

788  Volume  13. 


PERJURY. 
I.  Perjury,  790. 

1.  In  Judicial  Proceedings,  791. 
a.   Generally,  792. 

(i)  Civil  Action,  793. 

{a)  At  Trial,  794. 

aa.  In  General,  795. 
bb.  Before  Court  of  Record,  806. 
cc.  Before  Justice' 5  Court,  815. 
(J>)  On  Application  for  Continuance,  818. 
(J)  On  Application  for  Service  by  Publication. 

818. 
(^)  In  Justifying  on  Bond,  820. 

(2)  Criminal  Prosecution,  821. 

{a)  In  Signing  Criminal  Complaint,  821. 
(^)  At  Preliminary  Hearing,  821. 
(f)  In  Proceedings  Before  Grand  Jury,  823. 
(</)  ^/  TV/a/,  827. 

aa.  In  General,  827, 

^^.   ^^/-oy,  828. 

cc.  Assault,  829. 

</([/.  Carrying  Concealed  Weapons^  832. 

^^.   False  Representations,  832. 

_//",  Fornication,  835, 

^^.  Larceny,  836. 

^^.  Murder,  836, 
M,    Theft,  841. 

^;.    Violation  of  Liquor  Law,  842. 
(^)  In  Justifying  as  Bail,  845. 
(/)  (7«  Motion  for  New  Trial,  847. 

(3)  Application  for  Habeas  Corpus,  851. 

(4)  Contempt  Proceedings,  854. 

(5)  By  Juryman  on  His  Voir  Dire,  855. 
^.   Quasi-judicial  Proceedings,  856. 

(i)  Before  Board  of  County  Commissioners,  ^^(>. 
(2)  Before  United  States  Land  Office,  857. 
a.  /«  Making  Affidavit  of  No  Property  Subject  to  Taxation,  859. 
8.  /«  Support  of  Claim,  859. 

tf.  Against  Decedent's  Estate,  859. 
^.  Against  United  States,  861. 

II.  FALSE  SWEARING,  862. 

1.  /«  General,  862. 

2.  (9«  Criminal  Trial,  863. 

3.  TV  Procure  Marriage  License,  863. 

789  Volume  13. 


15093. 


PERJURY. 


15093. 


III.  SUBORNATION  OF  PERJURY,  864. 
1.   In  General,  865. 
».  Attempt  to  Suborn,  867. 

CROSS-REFERENCES. 

For  Forms  of  Indictments  for  Conspiracy  to  Give  False  Testimony,  see 

the  title  CONSPIRACY,  vol.  5,  p.  138. 
For  Forms  of  Indictments  for  Perjury  Under  Election  Laws,  see  the  title 

ELECTIONS,  vol.  7,  p.  382. 
For  Form  of  Indictmetit  for  Causing  Death  by  Perjury,  see   the  title 

HOMICIDE,  vol.  9,  Form  No.  10468. 
For  Form  of  Indictments  for  Perjury  in  Procuring  Marriage  License, 

see  the  title  MARRIAGE,  vol.  11,  Form  No.  13563. 
For  Forms  of  Indictments  for  Perjury  in  Naturalization  Proceedings, 

see  the  title  NATURALIZATION,  vol.  12,  p.  1022. 
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I.  PERJURY.i 


1.  For  statutes  of  the  various  states 
relating  to  the  crimes  of  perjury  and 
subornation  of  perjury  see  as  follows, 
to  wit: 

Alabama.  —  Crim.  Code  (1896),  §§ 
5198-5203. 

Arizona.  —  Pen.  Code  (1887),  §  192- 
202,  1473. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§§  1 834-1 841,  2085. 

California.  —  Pen.  Code  (1897),  §§ 
118-128;  Pol.  Code  (1897),  §  1077. 

Colorado.  — Mills'  Anno.  Stat.  (1891), 
§§  373.  843,  896,  921,  1170-1172,  1648, 
1649,  1701,  2210,  2846,  2995,  3290,  3293; 
Laws  (1893),  c.  78,  art.  v,  §1;  c.  144, 
§  2.     See  also  Const.,  §  447. 

Connecticut.  —  Gen.  Stat.  (1888),  §§ 
281,  1205,  1485,  3957. 

Delaware.  — Rev.  Stat.  (1893),  p.  113, 
§  8;  p.  142,  ^  9;  p.  166,  t5  20;  p.  885,  § 
41 ;  p.  95 1,  §  I ;  p.  980,  §  25 ;  Laws  (1899), 

p.  304,  S3-  ^  ^ 

District  of  Columbia.  —  Comp.    Stat. 

(1894),  c.  16,  g§  35,  36;  c.  55,  §  145- 

Florida.  —  Rev.  Stat.  (1892),  §§  2560- 
2563,  2786,  2882,  2883;  p.  955,  c.  4013, 
§  4;  p.  985,  c.  4046,  §  I. 

Georgia.  — "i  Code  (1895),  §§  256,  257, 
260-262. 

Idaho.— '^i.&v.  Stat.  (1887),  §§  6478- 
6489,  7693. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  16,  pars.  27,  28;  c.  38,  pars. 
373-376;  c.  72,  par.  35;  c,  loi,  par.  5; 
c.  120,  par.  219;  Const.,  art.  5,  §  20. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
1747,  2006-2008,  4795. 


Iowa. — Code  (1897),  §§  391,  1358, 
1441,  2555,  4872-4874-  5296.  5534.   5627, 

Kansas. — Gen.  Stat.  (1897),  c.  18,  § 
42;  c.  100,  §§  172-178. 

Kentucky.  —  Stat.  (1894),  §§  II73, 
I177,  1180;  Bullitt's  Crim.  Code  (1895), 
§  134. .  . 

Louisiana.  —  Rev.    Laws    (1897),    §§ 

857-859.  877. 

Maine.  —  Rev.  Stat.  (1883),  c.  4,  ^  68; 
c.  39.  §  38;  c.  60,  §  5;  c.  66.  §  6;  c.  86, 
§  77;  c.  122,  §§  1-5,  as  amended  Stat. 
(Supp.  1895)  c.  122,  §§  I,  2. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  27,  §§  226-228;  Laws  (1894),  c. 
262. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
2,  §  30;  c.  146,  §  43;  c.  205,  §§  1-6,  as 
amended  Sta.t.  (1892),  c.  123;  c.  212,  §49, 
as  amended  Stat.  (1898),  c.  411. 

Michigan.  —  Comp.  Laws  (1897),  §§ 
160,  1218,  1459,  3520,  3522,  3549,  3561, 
3634,  3654.  3941.  4612,  4663,  5802,  6128, 
6150,  6173,  6188,  6211,  6852,  7023,  7107, 
7261,  7596,  7624,  7755,  8207,  8609,  9713, 
10640,  11305-11310,  11458,  11914,  11962. 

Minnesota. — Stat.  (1894),  §§5  76,  103, 
338,  418,  688,  751,  1527,  1647,  1667, 
2575,  2821,  6371-6380,  6384,  7239,  7253, 
8050. 

Mississippi.  — Anno.  Code  (1892),  ^§ 
1243-1246,  1362,  1363,  1386,  1743,  2658, 
3614- 

Missouri.  —  Rev.  Stat.  (1899),  §§  498, 
509,  1420,  2033-2040,  3269,  3278,  4437, 
8845,  9709;  Const.,  art.  v,  §  22. 

Montana.  —  Pen.  Code  (1895),  §§  240- 
250,  1848. 
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Nebraska.  — Com'^.  Stat.  (1899),  §§ 
4224,  4225,  4325,  6820,  6821,  7147. 

Nevada.  —  Comp.  Laws  (1900),  §§ 
4215,  4741,  4742. 

New  Hampshire. —  Pub.  Stat.  (1891), 
c.  32,  §  9;  c.  39,  §  18;  c.  57,  §  11;  c.  102, 
§  5;  c.  140,  §  11;  c.  280,  §^  1-4. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1052,  §§  17-19;  p.  1132,  §  61;  p.  1728, 
§  9;  p.  1734,  §  29;  p.  3297,  §  78. 

New  Mexico.  —  Comp.  Laws  (1897),  §§ 
719,  767,  867,  subs.  12,  1191-1194. 

New  York. — Cook's  Code  Crim. 
Proc,  (1898),  §  291;  Cook's  Pen.  Code 
<i898),  §S  96-106. 

North  Carolina.  —  Code  (1883),  §§ 
2710,  2857,  2964,  3235;  Laws  (1889),  c. 
83;  Laws  (1895),  c.  119,  §  23;  Laws 
<i899),  c.  15,  t5  15- 

North  Dakota.  — Rev.  Codes  (1895), 
§§  6962-6977,  8054;  Laws  (1899),  c.  5, 
§4- 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
6897,  7221. 

Oklahoma.— Sia.t.  (1893),  §§  1988- 
2002,  2690,  3453,  5083,  5234. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  1286,  1825-1827;  p.  1004,  No.  18; 
Laws  (1899),  p.  100,  §  4;  p.  128,  §  18; 
P-  248,  §  3. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  180,  §  24;  p.  196,  §  125:  p. 
447.  §  14;  p.  456,  §  11;  p.  495.  §  140; 
p.  496,  §  151;  p.  498,  §  160;  p.  528,  §g 
326-328;  p.  563,  §  79;  p.  815,  §  12;  p. 
1614,  §4;  p.  1671,  §  21;  p.  1742,  §  2; 
Laws  (1895),  p.  6,  §  4. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
252,  §  26;  c.  276,  §§  1-3;  c.  285,  §§  5, 
22,  23. 

South  Carolina.  —  Crim.  Stat.  (1893), 
§§  217-224,  242. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  g§  1454.  6351-6365,  7256. 

Tennessee.  —  Code  (1896),  §§  779,  847, 
1020,  5555,  6697-6700,  6781,  7092,  7093. 

Texas.  —  Pen.  Code  (1895),  arts.  201- 
208,  as  amended  Laws  (1897),  c.  107; 
Code  Crim.  Proc.  (1895),  art.  453. 

^to>4.  —  Rev.  Stat.  (1898),  §§  2498, 
4122-4130,  4748;  Laws  (1899),  c.  79,  §  3. 

Vermont. — Stat.  (1894),  ^^  438,444, 
1776.  3986,  4894.  5079-5084,  5120,  5417. 

Virginia.  —  Code  (1887),  §§  2408, 
3741-3743.  3889,  3993- 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§  2024, 6857, 7185- 

7195. 

West  Virginia.  — Code  (1899),  c.  147, 
§§  1-3;  c.  152.  §  10;  c.  158,  §  4. 


Wisconsin.  —  Stat.  (1898),  §§  160/, 
4182a,  41893,  4471-4474,  4661. 

Wyoming.  —  Rev.  Stat.  {1887),  §§  936- 
938;  Laws  (1888),  c.  36,  §  5. 

United  States.  —  Rev.  Stat.  (1878),  §§ 
1023,  1342,  art.  60,  1624,  art.  14,  1750, 
2924,  3158,  5392,  5396;  Rev.  Stat.  (Supp. 

1897),  P-  55,  §3;  P-  "2,  §3- 

Beqoisites  of  Indictment,  etc.  —  Gen-i 
erally.  —  For  the  formal  parts  of  an 
indictment,  information  or  criminal 
complaint  in  a  particular  jurisdiction 
consult  the  title  Indictments,  vol.  9, 
p.  615;  Informations  in  Criminal 
Cases,  vol.  9,  p.  768;  Criminal  Com- 
plaints, vol.  5,  p.  930. 

The  facts  constituting  the  offense  of 
perjury  must  be  averred  directly,  posi- 
tively and  with  certainty,  and  not 
inferentially  or  by  way  of  argument. 
Tuttle  V.  People,  36  N.  Y.  431;  State  v. 
Powell,  28  Tex.  626;  U.  S.  v.  Morgan, 
I  Morr.  (Iowa)  341. 

But  if  the  indictment  charges  the  of- 
fense in  the  statutory  description  it  is 
sufficient.  State  v.  Matlock,  48  La.  Ann. 
663;  State  z/.  Peters,  42  Tex.  7. 

Indictments  for  perjury,  in  Texas,  are 
sufficient  if  the  essential  constituents 
of  the  offense  be  alleged  in  plain  and 
intelligible  language,  and  they  need  not 
conform  to  common-law  precedents. 
Bradbury  v.  State,  7  Tex.  App.  375; 
West  V.  State,  8  Tex.  App.  119;  Brown 
V.  State,  9  Tex.  App.  171. 

Where  towns  are  required  by  statute 
to  electa  certain  number  of  listers  con- 
stituting a  board,  a  majority  of  which 
is  essential  to  legal  action,  an  indict- 
ment charging  a  lister  with  perjury,  in 
that  he  violated  his  official  oath,  is  bad 
unless  it  contain  an  allegation  of  the 
election  of  the  requisite  number  of 
listers  and  that  they  qualified  and  acted 
as  such.     State  v.  Peters,  57  Vt.  86. 

Venue.  —  An  indictment  for  perjury 
must  allege  that  the  offense  was  com- 
mitted in  the  county  where  the  indict- 
ment is  found.  Geston  v.  People,  4 
Lans.  (N.  Y.)487;  Guston  v.  People,  61 
Barb.  (N.  Y.)  35- 

If  an  indictment  for  perjury  alleges 
that  the  oath  as  a  witness  was  admin- 
istered in  a  certain  circuit  court,  naming 
it,  in  a  certain  county,  naming  it,  in 
the  state  of  Indiana,  it  sufficiently  ap- 
pears therefrom  that  such  oath  was 
taken  in  said  county  and  in  the  state  of 
Indiana.  State  v.  Walls,  54  Ind.  407. 
And  where  the  indictment  charged  the 
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perjury  to  have  been  committed  in  the 
village  of  Sandy  Hill,  and  stated 
the  court  at  which  it  was  committed  to 
have  been  held  at  the  town  of  Kings- 
bury, in  which  the  village  of  Sandy 
Hill  was  situated,  it  was  held  to  charge 
sufficiently  the  commission  of  the 
crime  in  the  county  of  Washington, 
and  the  courts  take  judicial  cognizance 
of  the  fact  that  the  village  of  Sandy 
Hill  is  situated  in  the  town  of  Kings- 
bury. Wood  V.  People,  3Thomp.  &C. 
(N.  Y.)  506,   I  Hun  (N.  Y.)38i. 

Time  —  Generally.  —  An  indictment 
for  perjury  must  state  a  day  certain  on 
which  the  offense  was  committed. 
State  V.  Offutt,  4  Blackf.  (Ind.)  355; 
State  V.  Oppenheimer,  41  Tex.  82; 
Rhodes  v.  Com.,  78  Va.  692;  U.  S.  v. 
Bowman,  2  Wash.  (U.  S.)  328,  24  Fed. 
Cas.  No.  14631.  But  see,  to  the  effect 
that  the  precise  date  on  which  the 
offense  was  committed  need  not  be  al- 
leged, Clarke  v.  Stale,  go  Ga.  448;  Peo- 
ple V.  Hoag,  (Oyer  &  T.  Ct.)  2  Park. 
Grim.  (N.  Y.)  9;  State  v.  Peters,  107  N. 
Car.  876.  But  in  North  Carolina,  where 
the  indictment  misdescribes  the  term 
at  which  the  crime  was  committed,  it  is 
fatal.     State  i'.  Lewis,  93  N.  Car.  581. 

An  ilidictment  does  not  sufficiently 
set  forth  when  the  offense  was  com- 
mitted when  the  only  allegation  in 
reference  to  time  is  stated  to  be  "  here- 
tofore, to  wit,  at  the  supreme  judicial 
court  begun  and  holden  at  Machias 
within  and  for  the  county  of  Washing- 
ton aforesaid,  on  the  first  Tuesday  of 
January  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-^ 
six."  State  v.  Fenlason,  79  Me.  117 
{^following  State  v.  Hanson,  39  Me.  337). 
And  to  charge  that  it  was  committed 

on   the  " d&y  oi  September,  i8gi," 

is  insufficient.  U.  S.  v.  Law,  50  Fed. 
Rep.  915. 

Where  an  indictment  for  perjury 
states  the  time  when  the  perjury  was 
committed  thus,  "At  the  April  term  of 
the  Hendricks  Circuit  Court,  in  the 
year  i8<57,"  it  is  sufficient.  State  v. 
Thrift,  30  Ind.  211.  And  where  the 
indictment  charged  that  the  oath  was 
administered  on  the  second  day  of 
March,  and  the  perjury  was  charged 
to  have  been  committed  on  the  third  day 
of  March,  it  was  held  that  the  time 
stated  when  the  oath  was  administered 
was  not  material  so  that  it  was  before 
the  indictment  and  within  the  statute 


of  limitations.  Wood  v.  People,  3 
Thomp.  &  C.  (N.  Y.)  506,  I  Hun  (N. 
Y.;  381.  And  where  the  indictment 
charges  perjury  to  have  been  com- 
mitted in  the  course  of  a  proceeding 
before  the  board  of  commissioners  of 
the  county  at  a  certain  time,  a  subse- 
quent averment  that  the  perjury  oc- 
curred "then  and  there"  sufficiently 
fixes  the  time.  State  v.  Schultz,  57 
Ind.  19. 

Variance.  —  Where  the  indictment 
charges  the  perjury  to  have  been  com- 
mitted at  the  circuit  court,  held  on  the 
"  igth  day  of  May,"  and  the  record 
shows  the  court  to  have  been  held  on 
the  ^^  20th  day  of  May,"  the  variance  is 
fatal.  U.  S.  V.  McNeal,  i  Gall.  (U.  S.) 
387,  26  Fed.  Cas.  No.  15700.  But  in 
Keator  v.  People,  32  Mich.  484,  a  vari- 
ance of  one  day  was  held  not  fatal. 

Before  Whom  Committed.  —  In  an  in- 
dictment for  perjury,  it  is  indispensable 
to  aver  before  what  court  or  authority 
the  offense  was  committed.  Kerr  v. 
People,  42  111.  307;  State  v.  Harlis,  33 
La.  Ann.  1172;  Geston  v.  People,  4 
Lans.  (N.  Y.)  487;  Guston  v.  People,  61 
Barb.  (N.  Y.)  35;  State  v.  Street,  i 
Murph.  (5  N.  Car.)  156;  State  v.  Oppen- 
heimer, 41  Tex.  82;  U.  S.  V.  Wilcox,  4 
Blatchf.  (U.  S.)  391,  28  Fed.  Cas.  No. 
16692. 

An  indictment  alleging  the  crime  to 
have  been  committed  upon  a  trial  in 
the  court  of  a  justice  of  the  peace  is  not 
defective  because  it  sets  out  the  name 
of  the  justice.  State  v.  Flowers,  109 
N.  Car.  841.  And  where  the  indict- 
ment alleged  that  the  offense  was  com- 
mitted in  a  certain  town  and  county  in 
the  state,  in  the  court  of  Wallace  Saw- 
yer, a  justice  of  the  peace,  which  court 
had  authority  to  administer  an  oath, 
the  court  was  sufficiently  described  and 
designated.  State  v.  Stein,  48  Minn. 
466. 

A  misdescription  in  stating  the  court, 
in  which  the  oath  is  alleged  to  have 
been  taken  before  '■'' Joseph  Z.  Pratt,  a 
justice  of  the  peace  in  and  for  said 
county,"  instead  of  "  a  court  of  a  jus- 
tice of  the  peace  for  township  A,  of 
Chowan  county,"  is  not  a  substantial 
variance.     State  v.  Davis,   69  N.  Car. 

495- 

Where  the  indictment  clearly  alleges 
that  the  perjury  was  committed  in  the 
trial  of  a  crime  in  a  certain  district  court, 
before  the  justice  thereof,  it  is  unneces- 
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sary  to  allege  that  the  court  was  held 
for  criminal  business.  Com.  v.  Bou- 
vier,  164  Mass.  398. 

An  indictment  which  charges  perjury 
to  have  been  committed  by  a  witness  in 
the  course  of  a  proceeding  pending  be- 
fore the  "  Board  of  Commissioners  of 
said  county,"  where  the  name  of  such 
county  has  been  previously  mentioned, 
sufficiently  names  the  board.  State  v. 
Schultz,  57  Ind.  19. 

In  an  indictment  for  perjury  in  taking 
the  poor  debtor's  oath,  it  is  not  neces- 
sary to  aver  that  the  oath  was  adminis- 
tered within  the  limits  of  the  prison. 
Com.  V.  Alden,  14  Mass.  388. 

Jurisdiction  of  Tribunal  Over  Contro- 
versy— Generally, —  It  must  appear  with 
certainty  from  the  indictment  that  the 
oath  was  taken  in  a  case  or  proceeding 
of  which  the  tribunal  or  magistrate  had 
jurisdiction.  Maynard  v.  People,  135 
111.  416;  State  V.  Cunningham,  66  Iowa 
94;  State  V.  Plummer,  50  Me.  217;  Rich 
V.  U.  S.,  I  Okla.  354;  Steinston  v.  State, 
6  Yerg.  (Tenn.)  531;  State  v.  Oppen- 
heimer,  41  Tex.  82;  Anderson  v.  State, 
18  Tex.  App.  17.  But  this  may  be 
done  either  by  direct  averment  or  by  a 
statement  of  facts  from  which  jurisdic- 
tion can  be  inferred.  Maynard  v.  Peo- 
ple, 135  111.  416;  State  V.  Cunningham, 
66  Iowa  94;  State  v.  Grover,  38  La. 
Ann.  567;  State  v.  Thibodaux.  49  La. 
Ann.  15;  Anderson  v.  State,  18  Tex. 
App.  17.  And  if  the  indictment  or  in- 
formation contain  a  general  averment 
of  the  jurisdiction  of  the  court  over  the 
proceeding  in  which  the  perjury  was 
committed,  it  need  not  set  forth  the 
tacts  by  virtue  of  which  the  jurisdiction 
exists.  People  v.  De  Carlo,  124  Cal. 
462;  State  V.  Belew,  79  Mo.  584;  Eighmy 
V.  People,  79  N.  Y.  546;  State  v.  Peters, 
42  Tex.  7. 

In  an  indictment  for  perjury,  it  is 
sufficient  to  allege  that  the  perjury  was 
committed  in  the  trial  of  an  issue  duly 
joined,  without  an  express  allegation 
that  the  cause  of  action  was  within  the 
jurisdiction  of  the  court.  Com.  v. 
Knight,  12  Mass.  273.  But  in  Steinston 
V.  State,  6  Yerg.  (Tenn.)  531,  where  an 
indictment  charged  the  defendant  with 
perjury  in  "the  matter  of  traverse 
joined  between  the  State  of  Tennessee 
and  Matthew  P.  Dunn,  tried  in  the 
county  court  of  Weakley  for  an  assault 
and  battery,"  it  was  held  not  a  suf- 
ficient charge    of    the    jurisdiction  of 


the  court  before  which  the  cause  was 
tried. 

An  averment  charging  that  a  referee 
was  duly  appointed  in  an  action  then 
pending  in  the  supreme  court  of  the 
state,  naming  the  parties,  but  not  al- 
leging in  terms  the  commencement  and 
pendency  thereof,  is  a  sufficient  aver- 
ment to  show  that  the  court  had  juris- 
diction of  the  parties.  Eighmy  v.  Peo- 
ple, 79  N.  Y.  546. 

An  allegation  in  an  indictment  that 
the  magistrate  before  whom  defendant 
testified  "  then  and  there  had  full  power 
and  authority  to  administer  the  said 
oath  to  the  said  Frank  Maynard  in  that 
behalf,"  amounts,  by  necessary  infer- 
ence, to  an  averment  that  such  magis- 
trate had  such  jurisdiction.  Maynard 
V.  People,  135  111.  416.  See  also  State 
V.  Davis,  69  N.  Car.  495. 

Where  the  indictment  alleges  perjury 
committed  before  a  justice  of  the  peace, 
it  is  sufficient  to  aver  in  relation  to  the 
jurisdiction  that  it  was  at  a  justice's 
court  held  at  the  proper  time  and  place, 
at  an  issue  duly  joined  in  his  court  in  a 
case  which  came  on  to  be  tried  in  due 
form  of  law,  and  that  the  justice  had 
sufficient  authority  to  administer  the 
oath,  without  alleging  that  the  case  in 
which  the  perjury  is  alleged  to  have 
been  committed  was  within  the  juris- 
diction of  the  justice.  State  v.  Newton, 
I  Greene  (Iowa)  160. 

Of  Board.  —  Where  the  perjury  is  al- 
leged to  have  been  committed  before  a 
board,  the  indictment  is  fatally  de- 
fective if  the  jurisdiction  of  the  board 
is  not  set  forth  with  certainty.  State  v. 
McCone,  59  Vt.  117.  But  it  is  not  a 
valid  objection  to  an  indictment  for 
perjury  at  an  election  that  it  does  not 
state  that  the  inspectors  of  election  of 
the  ward  before  which  board  the  al- 
leged peijury  was  committed  were  act- 
ing for  such  ward.  Burns  v.  People, 
59  Barb.  (N.  Y.)  531- 

Of  Committee  of  Legislature.  —  Where 
the  indictment  charges  perjury  before 
the  committee  appointed  to  investigate 
a  charge  of  bribery  of  members  of  a 
legislative  body  at  an  election  by  that 
body,  it  is  defective  if  it  fails  to  allege 
that  the  election  was  one  authorized  by 
law  to  be  held  by  that  body.  Com.  v, 
Hillenbrand,  96  Ky.  407. 

Of  Grand  Jury.  —  In  an  indictment 
for  perjury  before  a  grand  jury,  it  is 
not  necessary  to  allege  that  the  grand 
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{a)  At  Trial. 


jury  had  jurisdiction  over  the  subject- 
matter  of  the  inquiry.  State  v.  Keel, 
54  Mo.  182;  People  v.  Greenwell,  5  Utah 
112. 

Of  Regimental  Court  of  Inquiry.  — In 
an  indictment  for  perjury  in  taking  a 
false  oath  before  a  regimental  court  of 
inquiry,  the  indictment  should  set  forth 
the  number  of  officers  that  constituted 
the  court  and  what  were  their  ranks 
respectively,  in  order  that  the  court 
may  determine  whether  the  regimental 
court  was  instituted  according  to  law. 
Conner  v.  Com.,  2  Va.  Cas.  30. 

Describing  Proceeding  in  Which  Perjury 
Committed —  "  Cause  or  Issue." — If,  in 
an  indictment,  it  be  stated  that  the 
perjury  was  committed  on  the  trial  of 
the  "  cause  or  issue,"  this  will  not 
vitiate  the  indictment.  State  v.  Bishop, 
I  D.  Chip.  (Vt.)  120. 

Joinder  of  Issue. — The  indictment 
need  not  aver  a  joinder  of  issue,  in  the 
cause  in  which  the  perjury  is  alleged 
to  have  been  committed,  to  charge  suf- 
ciently  the  issue  therein.  State  v.  Nel- 
son, 146  Mo.  256. 

Describing  Issue.  —  It  is  not  enough 
to  aver,  in  an  indictment  for  perjury, 
that  it  was  committed  in  a  proceeding 
in  a  course  of  justice,  but  it  must  be 
averred  that  the  cause  or  proceeding 
was  pending,  or  at  issue,  or  on  trial. 
State  V.  Hanson,  39  Me.  337.  But  the 
indictment  need  only  allege  in  general 
terms  that  a  certain  issue  was  joined, 
and  need  not  specifically  allege  what 
the  issue  was.  Covey  v.  State,  23  Tex. 
App.  388.  Thus,  an  information  which 
alleges  that  defendant  was  sworn  in  a 
certain  case  "then  and  there  at  issue, 
to  wit,  the  case  of  The  People  v. 
Martine,"  and  sets  out  defendant's  tes- 
timony with  an  averment  of  its  ma- 
teriality, sufficiently  sets  forth  the 
substance  of  the  controversy  in  re- 
spect to  which  the  offense  was  com- 
mitted. People  V.  Ah  Bean,  77  Cal.  12. 
An  allegation  that  the  proceeding  in 
which  the  perjury  was  committed  was 
"  a  certain  complaint  in  due  form  of 
law  against  Frank  Maynard  for  bas- 
tardy, before  them  duly  made  by  one 
Margaret  Nillen,  duly  depending," 
sufficiently  shows  that  the  proceeding 
was  a  prosecution  under  the  bastardy 
law.  Maynard  v.  People,  135  111.  416. 
And  where  an  indictment  for  perjury 
described  the  case  in  which  the  accused 
was   sworn   as   a   witness,    stated   the 


names  of  the  parties  and  issues  joined, 
and  the  court  in  which  the  action  was 
pending,  and  then  charged  that  the 
accused  "did  upon  the  trial  of  the 
matters  set  forth  in  said  pleadings  take 
his  corporal  oath  "  to  testify  touching 
the  issues  joined  in  a  certain  action 
then  pending  in  said  court,  wherein  A 
and  B  were  plaintiffs  and  C  was  de- 
fendant, describing  the  parties  as  be- 
fore, it  charged  with  sufficient  certainty 
that  the  action  in  which  defendant  was 
sworn  and  in  which  he  testified  was 
the  same  in  which  the  issues  described 
were  joined.     State  v.   Flagg,  25   Ind. 

369- 

But  while  it  is  sufficient  to  state  the 
substance  of  the  proceedings  in  which 
the  perjury  was  committed,  an  aver- 
ment that  the  offense  was  committed 
"  on  the  trial  of  one  Henry  Dentist,  in 
the  circuit  court  of  Clarke  county,  Ala- 
bama, at  the  spring  term  thereof,  l8<5^, 
under  an  indictment  for  the  offense  of 
burglary,"  without  stating  the  name  of 
the  person  on  whose  property  the  crime 
was  committed,  is  insufficient.  Davis 
V.  State,  79  Ala.  20.  And  where  the 
indictment  alleges  the  perjury  to  have 
been  committed  on  an  examination  of 
a  person  charged  with  a  crime  against 
the  law  of  the  United  States,  it  should 
show  what  the  particular  crime  was. 
U.  S.  V.  Wilcox,  4  Blatchf.  (U.  S.)  391; 
28  Fed.  Cas.  No.  16692. 

Where  an  indictment  alleges  the  per- 
jury to  have  been  committed  in  an  ac- 
tion wherein  ''''The  State  was  plaintiff 
and  Amos  Phillips  defendant,"  it  is  no 
variance  if  the  warrant  was  entitled 
"  State  and  City  of  Greensboro  against 
Amos  Phillips."  State  z/.  Peters,  107  N. 
Car.  876.  And  an  averment  in  an  indict- 
ment that  the  defendant  was  sworn  as  a 
witness  between  the  bank  and  A  is  sus- 
tained by  proof  that  the  defendant  was 
sworn  in  a  suit  brought  by  the  bank  on 
a  promissory  note  against  A  as  the  in- 
dorser  and  B  and  the  defendant  as 
joint  makers,  the  evidence  of  defendant 
in  such  case  being  available  only  in  be- 
half of  the  indorser.  People  v.  Bur- 
roughs, (Supreme  Ct.  Gen.  T.)  i  Park. 
Crim.  (N,  Y.)2ii.  But  where  the  in- 
dictment sets  forth  that  "  a  warrant  for 
debt,  due  by  account  for  rent,"  was 
sued  out  by  defendant,  and  the  evi- 
dence shows  that  the  claim  was  not  for 
rent,  the  variance  is  fatal.  Com.  v. 
Hickman,  2  Va.  Cas.  323. 
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aa.  In  General. 


That  Defendant  Pleaded  Not  Guilty.  — 
An  indictment  for  perjury  which  al- 
leges that  an  issue  was  joined  between 
the  state  and  defendant  is  sufficient, 
without  alleging  that  defendant  en- 
tered a  plea  of  not  guilty.  Mont- 
gomery V.  State,  (Tex.  Crim.  1897)  40 
S.  W.  Rep.  805. 

How  Criminal  Prosecution  Commenced. 

—  In  an  indictment  for  perjury  com- 
mitted in  a  prosecution  for  murder,  it 
is  not  essential  that  the  indictment 
should  show  that  the  proceeding  was 
pending  on  an  indictment  found  by  a 
grand  jury.  State  v.  Grover,  38  La.  Ann. 
567.  By  indictment  or  presentment. 
State  V.  Wise,  3  Lea  (Tenn.)  38  (over- 
ruling Steinston  v.  State,  6  Yerg. 
(Tenn.)  531).  Or  that  a  proceeding 
before  a  trial  justice  "was  com  nenced 
on  information  under  oath."  State  v. 
Byrd,  28  S.  Car.  18. 

That  Proceeding  is  Finally  Determined. 

—  An  indictment  need  not  aver  that 
the  suit  or  other  judicial  proceeding 
in  which  the  false  oath  is  alleged  to 
have  been  taken  has  been  finally  de- 
termined or  that  final  judgment  has 
been  entered  therein.  Com.  v.  Moore, 
9  Pa.  Co.  Ct.  501. 

Setting  Out  Pleadings,  etc.  —  An  in- 
formation for  perjury  need  only  set 
forth  the  substance  of  the  controversy 
in  respect  to  which  the  offense  was 
committed,  and  it  is  not  necessary  to 
set  forth  the  pleadings,  record  or  pro- 
ceedings with  which  the  false  oath  is 
connected. 

Alabama.  — Crim.  Code  (l8g6),  §  5199. 

Arizona.  —  Pen.  Code  (1887),  §  1473. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§§  1836,  2085. 

California.  —  Pen.  Code  (1897),  § 
966;  People  V.  Ah  Bean,  77  Cal.  12. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
8  1272. 

Delaware.  —  Rev.  Stat.  (1893),  p.  9S0, 
§25. 

Idaho.  —  Rev.  Stat.  (1887),  §  7693. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  375. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1747;  Burk  V.  State,  8i  Ind.  128. 

Iowa.  — Code  (1897),  §  5296. 

Kansas. — Gen.  Stat.  (1897),  c.  100,  § 
177- 

Kentucky,  —  Bullitt's  Crim.  Code 
.(1895),  §  134. 

Louisiana.  —  Rev.  Laws  (1897),  § 
^858. 


Massachusetts. ^"Pvib.  Stat.  (1882),  c. 
205,  §  5. 

Michigan.  —  Comp.  Laws  (1897),  § 
11914;  Flint  V.  People,  35  Mich.  491. 

Minnesota.  —  Stat.  (1894),  §  7253. 

Mississippi.  —  Anno.  Code  (1892),  § 
1362. 

Missouri.  —  Rev.  Stat.  (1899),  ^  2039. 

Montana.  —  Pen.  Code  (1895),  ^  1848. 

Nebraska.  —  Comp.    Stat.     (1891),    § 

7147. 
Nevada.  —  Comp.    Laws     (1900),    § 

4215- 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  280,  §  4. 

New  York.  —  Cook's  Code  Crim. 
Proc.  (1898),  §  291;  People  v,  Grimshaw, 
33  Hun  (N.  Y.)  505. 

North  Carolina.  —  Code  (1883),  §  1185; 
State  V.  Ammons,  3  Murph.  (7  N.  Car.) 
123;  State  V.  Hoyle,  6  Ired.  L,  (28  N. 
Car.)  i;  State  v.  Roberson,  98  N.  Car. 

751. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
8054. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
7221. 

Oklahoma.  —  Stat.  (1893),  §5083. 

Oregon.  —  Hill's  Anno.  Laws  (1892),  § 
1286;  State  V.  Witham,  6  Oregon  366. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  529,  §  327. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
285.  §  5- 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  7256. 

Tennessee.  —  Code  (1896),  §  7092;  State 
V.  Stillman,  7  Coldw.  (Tenn.)  341; 
Lamden  v.  State,  5  Humph.  (Tenn.)  83. 

Texas.  — Code  Crim.  Proc.  (1895),  art. 

453- 

Utah.  —  Rev.  Stat.  (1898),  §  4748. 

Vermont. — Stat.  (1894),  §5083. 

Virginia.  —  Code  (1887),  §  3993.  But 
see  Com.  v.  Lodge,  2  Gratt.  (Va.)  579. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  6857. 

West    Virginia.  —  Code     (1899),    c. 

158.  §4- 

Wisconsin.  — Stat.  (1898),  §  4661. 

Wyoming.  —  Rev.  Stat.  (1887),  §938. 

United  States.  —  Rev.  Stat.  (1878),  § 
5396;  U.  S.  V.  Deming,  4  McLean 
(U.S.)  3. 

That  Oath  was  Beqnired. —  It  must  ap- 
pear that  the  perjury  was  committed 
in  a  case  in  which  defendant  was  prop- 
erly sworn.  State  v.  Hamilton,  7  Mo. 
300;  Heinlz  v.  Court  of  General  Ses- 
sions, 45  N.  J.  L.  523;  Linn  v.  Com.,  96 
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Pa.  S.  285.  Thus,  an  indictment  for 
false  swearing,  touching  a  person's 
qualifications  as  an  elector,  must  set 
forth  specifically  the  occasion  of  the 
administration  of  the  oath,  and  a  gen- 
eral allegation  of  "  being  required  by 
law  to  take  an  oath  "  is  not  sufficient. 
Dennis  v.  State,  17  Fla.  389. 

An  information  charging  perjury  to 
have  been  committed  in  swearing  to  a 
bill  in  equity,  which  does  not  show  that 
the  bill  is  of  a  character  required  by 
law  to  be  verified  by  oath,  is  insufficient, 
both  at  common  law  and  under  the 
statute.  People  v.  Gaige,  26  Mich.  30. 
And  in  order  to  sustain  an  indictment 
for  perjury  in  falsely  swearing  to  an 
answer  to  a  bill  in  equity,  it  must  ap- 
pear that  the  case  is  one  in  which  the 
answer  is  required  to  be  under  oath. 
Beecher  v.  Anderson,  45  Mich.  543; 
Silver  v.  State,  17  Ohio  365.  See,  how- 
ever. State  V.  Chamberlin,  30  Vt.  559. 

See  also  Morrell  v.  People,  32  111.  499; 
State  V.  Ayer,  40  Kan.  43;  State  v. 
Lamont,  2  Wis.  437. 

Authority  to  Administer  Oath  —  Gener- 
ally.—  The  indictment  must  make  it 
appear  that  the  oath  was  administered 
by  a  person  having  competent  legal 
authority.  Morrell  v.  People,  32  111. 
499;  Maynard  v.  People,  135  111.  416; 
State  V.  Nickerson,  46  Iowa  447;  State 
V.  Cunningham,  66  Iowa  94;  State  v. 
Harlis,  33  La.  Ann.  1172;  State  v.  Thi- 
bodaux,  49  La.  Ann.  15;  State  v.  Fur- 
long, 26  Me.  69;  State  v.  Owen,  73  Mo. 
440;  State  V.  Knight,  84  N.  Car.  789; 
State  V.  Powell,  28  Tex.  626;  Stewart  v. 
State,  6  Tex.  App.  184;  U.  S.  v.  Deming, 
4  McLean  (U.  S.)  3;  U.  S.  v.  Curtis,  107 
U.  S.  671. 

And  it  is  now  generally  provided  by 
statute  that  it  is  sufficient  to  allege  that 
the  court  or  person  before  whom  the 
oath  was  taken  had  authority  to  ad- 
minister it,  without  setting  forth  the 
commission  or  authority  of  the  court  or 
person  before  whom  the  perjury  was 
committed. 

Alabama,  —  Crim.  Code  (1896),  §  5199. 

Arizona. —  Pen.  Code  (1887),  §  1473. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§§  1836,  2085. 

California.  —  Pen.  Code  (1897),  §  966. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  1272. 

Delaware.  —  Rev.  Stat.  (1893),  p.  980, 
§25. 

Idaho.  —  Rev.  Stat.  (1887),  §  7693. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  375. 


Indiana.  —  Horner's  Stat.  (1896),  § 
1747;  Burk  V.  State,  8r  Ind.  128. 

Iowa.  —  Code  (1897),  §  5296. 

Kansas.  —  Gen.  Stat.  (1897),  c.  100, 
§177. 

Kentucky.  — 'Qm\\\\.\:%  Crim.  Code 
(1895),  §  134- 

Louisiana.  —  Rev.  Laws  (1897),  §  858. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
205,  §5;  Com.  V.  Hughes,  5  Allen  (Mass.) 
499. 

Michigan.  —  Comp.  Laws  (1897),  § 
11914. 

Minnesota.  — Stat.  (1894),  §  7253. 

Mississippi.  —  Anno.  Code  (1892),  § 
1362. 

Missouri.  —  Rev.  Stat.  (1899),  §  2039; 
State  V.  Marshall,  47  Mo.  378. 

Montana.  —  Pen.  Code  (1895),  §  184S. 

Nebraska. —  Comp.  Stat.  (1899),  ^  7147. 

Nevada.  — Comp.  Laws  (1900),  §4215. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  280,  §  4. 

New  York.  —  Cook's  Code  Crim. 
Proc.  (1898),  §  291;  People  v.  Phelps,  5 
Wend.  (N.  Y.)  g;  People  v.  Tredway,  3 
Barb.  (N.  Y.)  470. 

North  Dakota.  —  Rev.  Codes  (1895), 

§  8054. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
7221;  Halleck  v.  State,  11  Ohio  400. 

Oklahoma.  —  Stat.  (1893),  §  5083. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  1286. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  529,  §  327. 

Rhode  Island.  —  Gen.  Laws  (i8g6),  c. 

285,  §5. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  7256. 

Tennessee.  —  Code  (1896),  §  7092. 

Texas.  —  Code  Crim.  Proc.  (1895), 
art.  453;  State  v.  Peters,  42  Tex.  7; 
Stewart  v.  State,  6  Tex.  App.  184;  Brad- 
berry  V.  State,  7  Tex.  App.  375. 

Utah.  —  Rev.  Stat.  (1898),  §  4748. 

Vermont.  —  Stat.  (1894),  §  5083. 

Virginia.  —  Code  (1887),  §  3993. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  6857. 

West  Virginia.  — Code  (1899),  c.  158, 
§  4;  Stofer  V.  State,  3  W.  Va.  689. 

Wisconsin.  —  Stat.  (1898),  §  4661. 

Wyoming.  —  Rev.  Slat.  (1887),  §938. 

United  States.  —  Rev.  Stat.  (1878),  §§ 
1023,  5396;  U.  S.  V.  Boggs,  31  Fed.  Rep. 

337- 

An  allegation  that  "  at  the  May  term 
of  the  circuit  court  of  Newton  county, 
before  Hon.y.  C.  Lampson,  Judge  of 
the  twenty-fourth  judicial  circuit  of  the 
state  of  Missouri,  and  ex-officio  judge 
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of  the  Newton  county  circuit  court,  a 
certain  issue  came  on  to  be  tried  in  due 
form  of  law,  the  said  court  then  and 
there  having  competent  authority  in 
that  behalf,"  is  sufficient  to  show  that 
the  court  had  competent  authority  to 
administer  the  oath.  State  v.  Nelson, 
146  Mo.  256. 

Of  Election  Board. — In  an  indictment 
for  perjury  at  an  election,  a  general 
averment  of  jurisdiction  in  a  board  of 
inspectors  to  administer  the  oath  is 
sufficient,  without  stating  in  detail  the 
names  or  the  number  of  the  inspectors 
who  constitute  the  board.  Burns  v. 
People,  59  Barb.  (N.  Y.)  531.  And 
where  the  indictment  was  for  perjury 
in  making  an  affidavit  of  the  qualifica- 
tion of  a  voter,  and  it  averred  that  there 
was  an  election  for  certain  officers  for 
a  certain  village,  called  and  held  in 
pursuance  of  law,  this  is  a  sufficient 
averment  that  the  election  board  was 
legally  organized  according  to  law,  and 
an  averment  that  the  judge  of  election 
who  administered  the  oath  had  full 
power  and  authority  to  administer  the 
same  is  a  sufficient  allegation  of  the 
legal  organization  of  the  board  of  elect- 
ors.    Johnson  v.  People,  94  111.  505. 

0/  Foreman  of  Grand  Jury.  — Where 
an  indictment  charges  that  "  the  de- 
fendant was  duly  sworn  "  by  the  fore- 
man of  the  grand  jury  "to  speak  the 
truth  concerning  all  such  legal  ques- 
tions as  might  be  asked  by  the  said" 
foreman,  it  is  sufficient,  as  the  foreman 
of  the  grand  jury  has  authority  to  ad- 
minister such  oath.  State  v.  Green, 
24  Ark.  591. 

Of  United  States  Commissioner.  — 
Where  an  indictment  alleges  the  per- 
jury to  have  been  committed  on  an  ex- 
amination before  A,  "  a  commissioner 
of  the  United  States  duly  appointed," 
but  does  not  state  how  or  by  whom  or 
under  what  statute  or  for  what  purpose 
such  commissioner  was  appointed,  it  is 
bad  on  demurrer,  U.  S.  v.  Wilcox,  4 
Blatchf.  (U.  S.)  391,  28  Fed.  Cas.  No. 
16692. 

"  Then  and  There." —  It  is  not  neces- 
sary, in  averring  the  authority  of  an 
officer  to  administer  an  oath,  to  aver 
that  he  "  then  and  there"  had  authori- 
ty, if  the  time  and  place  have  been 
added  to  the  act  of  taking  the  oath 
beforehand.  State  v.  Dayton,  23  N.  J. 
L.  49. 

That  Defendant  was  Sworn. —  In  an 
indictment  for  perjury,  it  must,  in  some 
form,    be   positively   alleged   that  the 


accused  was  sworn.  State  v.  Hamil- 
ton, 65  Mo.  667;  State  v.  DivoU,  44  N 
H.  140;  Thomas  v.  Com.,  2  Rob.  (Va. 
795;  U.  S.  V.  Hearing,  26  Fed.  Rep. 
744;  U.  S.  V.  McConaughy,  33  Fed.  Rep. 
168.  And  an  allegation  that  defend- 
ant, "  being  lawfully  required  to  depose 
the  truth  on  his  oath,  legally  adminis- 
tered, and  being  required  to  testify, 
did  wilfully  and  corruptly  commit  the 
crime  of  perjury,"  is  insufficient. 
Brown  v.  State,  91  Wis.  245.  And  an 
allegation  that  defendant  did  "  depose 
and  swear"  to  the  truth  of  answers 
contained  in  a  deposition  following 
does  not  show  that  defendant  was 
sworn  to  the  truth  of  said  answers. 
U.  S.  V.  McConaughy,  33  Fed.  Rep. 
168.  And  charging  that  defendant 
"  made  and  subscribed  in  open  court, 
wickedly,  falsely,  wilfully,  corruptly 
and  knowingly,  the  following  false  and 
corrupt  oath,  which  is  in  substance  as 
follows,"  setting  out  the  affidavit,  is 
not  a  sufficient  allegation  that  the  party 
was  sworn.  State  v.  Divoll,  44  N.  H. 
140. 

Description  of  Oath  —  By  Whom  Ad- 
ministered.  —  The  indictment  for  per- 
jury must  state  the  name  of  the  officer 
by  whom  the  oath  was  administered, 
and  it  is  bad  if  it  specify  in  the  same 
count  the  names  of  three  officers  as  the 
persons  who  administered  the  oath. 
Hitesman  v.  State,  48  Ind.  473.  But 
where  the  indictment  charges  the  per- 
jury to  have  been  committed  by  a  wit- 
ness in  the  trial  of  a  civil  action  in  the 
circuit  court,  it  is  sufficiently  charged 
that  the  oath  was  taken  in  that  court, 
without  designating  the  officer  by  whom 
it  was  administered.  State  v.  Spencer, 
6  Oregon  152.  And  an  indictment  for 
perjury  is  not  objectionable  on  the 
ground  that  it  does  not  charge  the  oath 
to  have  been  administered  by  anyone, 
if  it  allege  that  defendant  was  "duly 
sworn."  State  z/.  O'Hagan,  38  Iowa504. 

In  an  indictment  for  perjury  against 
a  person  voting  at  an  election,  an  aver- 
ment that  he  was  sworn  "  by  and  be- 
fore the  board "  of  inspectors  is  a 
sufficient  averment  that  the  oath  was 
administered  by  the  board.  Campbell 
V.  People,  8  Wend.  (N.  Y.).  636.  And 
where  the  indictment  alleges  that  de- 
fendant came  before  L.,  a  justice,  and 
then  was  sworn  by  the  said  L.,  being 
such  justice,  it  is  shown  with  sufficient 
certainty  by  whom  the  oath  was  ad- 
ministered. State  V.  Ellison,  8  Blackf. 
(Ind.)  225. 
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An  allegation  that  the  judge  presid- 
ing, naming  hirti,  then  and  there  had 
authority  to  administer  the  oath  is  not 
an  averment  that  the  judge  himself  ad- 
ministered it  and  will  not  exclude  evi- 
dence that  it  was  administered  by  the 
clerk  or  deputy.  Keator  v.  People,  32 
Mich.  484. 

Manner  of  Swearing.  —  In  an  indict- 
ment for  perjury,  it  is  sufficient  to 
allege  that  the  defendant  was  "duly 
sworn,"  and  it  is  not  necessary  to  al- 
lege that  the  oath  was  taken  on  the 
gospel  of  God  or  Holy  Bible  or  accord- 
ing to  the  ceremonies  of  any  particular 
religion.  Dodge  v.  State,  24  N.  J.  L. 
455;  Burns  v..  People,  59  Barb.  (N.  Y.) 
531;  Tuttle  V.  People,  36  N.  Y.  431; 
State  V.  Farrow,  10  Rich.  L.  (S.  Car.) 
165.  And  in  some  statutes  it  is  pro- 
vided that  the  indictment  need  not  set 
forth  the  manner  of  administering  the 
oath  or  affirmation. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  1836. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  1272. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  375. 

Kansas.  —  Gen.  Stat.  (1897),  c.  100,  § 
177. 

Missouri.  —  Rev.  Stat.  (1899),  §  2039. 

Wyoming.  —  Rev.  Stat.  (1887),  §  938. 

But  if  the  pleader  sets  out  the  oath  or 
needlessly  describes  the  manner  in 
which  it  was  administered,  such  matter 
cannot  be  regarded  as  surplusage,  and 
if  the  proof  and  the  averment  do  not 
correspond,  the  variance  will  be  fatal. 
Massie  v.  State,  5  Tex.  App.  81. 

"■Corporal"  Oath. —  Where  the  in- 
dictment alleged  that  the  accused  was 
"  in  due  manner  sworn,  holding  her 
hand  on  the  Holy  Evangels  of  Almighty 
God,  and  took  her  corporal  oath  to 
state  the  truth  as  such  witness,"  it  suf- 
ficiently charges  that  the  oath  adminis- 
tered to  her  was  legal.  Johnson  v.  State, 
76  Ga.  790.  And  where,  in  an  indict- 
ment for  perjury,  facts  are  alleged 
showing  that  defendant  was  sworn  in 
the  usual  form,  the  additional  aver- 
ment that  he  took  his  "  corporal  oath  " 
is  mere  surplusage  and  not  necessary 
to  be  proved,  even  if  that  term  be  inter- 
preted as  anciently  understood.  Com. 
V.  Jarboe,  89  Ky.  143.  But  the  terms 
"corporal  oath"  and  "solemn  oath" 
are  synonymous.  Jackson  v.  State,  i 
Ind.  184;  Com.  v.  Jarboe,  89  Ky.  143; 
State  V.  Norris,  9  N.  H.  96. 

Setting  Out  Oath.  —  It   is   not  neces- 


sary to  set  out  in  hcBc  verba  the  oath 
taken  by  defendant,  but  an  allegation 
that  defendant  "did  then  and  there 
take  his  corporal  oath  as  a  witness  be- 
fore said  grand  jury  and  was  then  and 
there  duly  and  legally  sworn  as  a  wit- 
ness by  said  grand  jury,  the  oath  being 
duly  administered  by  B.  W.  Beckham, 
aforesaid,  an  officer  authorized  by  law 
to  administer  the  oath  in  that  behalf," 
is  sufficient.  Jackson  v.  State,  15  Tex. 
App.  579.  And  in  some  statutes  it  is 
provided  that  it  is  not  necessary  to  set 
forth  the  form  of  the  oath  or  affirma- 
tion. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  1836. 

Colorado.  — Mills'  Anno.  Stat.  (1891), 
§  1272. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  375. 

Kansas. — Gen.  Stat.  (1897),  c.  100,  § 
177. 

Missouri.  —  Rev.  Stat.  (1899),  ^  2039. 

Wyoming.  —  Rev.  Stat.  (1887),  §938. 

But  an  averment  that  the  oath  was 
"legally  administered  by  the  clerk," 
without  giving  the  form,  is  sufficient 
only  when  the  indictment  states  the 
circumstances  under  which  the  oath 
was  required  and  the  occasion  on  which 
it  was  made,  so  that  its  violation  would 
be  perjury.  State  v.  Umdenstock,  43 
Tex.  554. 

In  an  indictment  for  perjury  com- 
mitted in  taking  an  oath  by  an  insol- 
vent on  presenting  his  petition  for  a 
discharge,  it  is  not  necessary  to  set 
forth  more  than  the  substance  of  the 
oath.  People  v.  Warner,  5  Wend.  (N. 
Y.)27i. 

Where,  in  an  indictment  for  perjury, 
the  oath  is  set  forth  to  be  "in  sub- 
stance to  the  effect  following,  to  wit," 
an  exact  recital  is  not  necessary:  ac- 
cordingly, where  the  indefinite  article 
"an"  was  substituted  for  the  definite 
article  "the,"  the  variance  was  held  to 
be  immaterial.  People  v.  Warner,  5 
Wend.  (N.  Y.)  271. 

That  Officer  Wrote  Jurat  on  Affidavit. 
—  Where  the  indictment  is  for  perjury 
in  swearing  to  an  affidavit,  it  need  not 
appear  that  the  officer  before  whom  the 
oath  was  taken  wrote  a  jurat  or  memo- 
randum of  the  transaction  on  the  in- 
strument, but  it  is  sufficient,  after 
setting  out  the  affidavit,  to  allege  that 
defendant,  being  duly  sworn,  did  de- 
pose and  say  that  the  same  was  true. 
U.  S.  V.  Hearing,  26  Fed.  Rep.  744. 

Use  of    Technical  Words  —  "Z>» </."—» 
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An  indictment  alleging  that  defendant 
"state  and  testify,"  but  omitting  the 
word  "  did,"  is  fatally  defective. 
Menasco  v.  State,  (Tex.  App.  1889)  11 
S.  W.  Rep.  898. 

''Committed  Perjury."  —  It  is  not 
necessary  that  the  indictment  should 
use  the  words  "committed  perjury." 
Massie  v.  State,  5  Tex.  App.  81;  U.  S. 
V.  Wood,  44  Fed.  Rep.  753. 

"CVrrM///v."— The  indictment  must 
allege  that  the  false  oath  was  taken 
"corruptly."  Nelson  v.  State,  32  Ark. 
192;  State 'z/.  Morse,  90  Mo.  91;  State 
V.  Davis,  84  N.  Car.  787  (approving 
State  V.  Garland,  3  Dev.  L.  (14  N.  Car.) 
114);  U.  S.  Babcock,  4  McLean  (U.  S.) 
113,  24  Fed.  Cas.  No.  1448S.  But  where 
the  indictment  charges  that  defendant 
swore  "wilfully,  knowingly,  mali- 
ciously and  falsely,"  it  is  not  neces- 
sary toaver  that  he  swore  "  corruptly." 
State  V.  Bixler,  62  Md.  354.  See  also 
U.  S.  V.  Hearing,  26  Fed.  Rep.  744. 

*' Deliberately."  —  An  indictment  for 
perjury  should  charge  that  defendant 
swore  "deliberately."  State  v.  Powell, 
28  Tex.  626;  Juaraqui  v.  State,  28  Tex. 
625;  State  V.  Webb,  41  Tex.  67;  State  v. 
Perry,  42  Tex.  238;  Smith  v.  State,  i 
Tex.  App.  620. 

"Falsely."  —  The  indictment  should 
allege  that  defendant  "falsely  "  swore. 
State  V.  Morse,  90  Mo.  91;  Juaraqui  v. 
State,  28  Tex.  625;  Fitch  v.  Com.,  92 
Va.  824.  But  the  indictment  is  not  bad 
if  it  omit  the  word  "  falsely,"  which 
is  used  in  the  statute,  if  other  words 
having  the  same  meaning  are  used. 
State  V.  Anderson,  103  Ind.  170.  Thus 
an  indictment  charging  that  defendant 
"wilfully  and  corruptly  "  swore  is  suf- 
ficient, although  it  omits  the  word 
"  falsely."     Slate  v.  Smith,  63  Vt.  201. 

** Feloniously." — The  indictment  for 
perjury  must  allege  the  crime  to  have 
been  committed  feloniously.  Nelson 
V.  State,  32  Ark.  192;  State  v.  Shaw,  117 
N.  Car.  764  {followed  in  State  v.  Bunt- 
ing, 118  N.  Car.  1200).  Contra,  State  v. 
Matlock,  48  La.  Ann.  663. 

"Knowingly."  —  In  an  indictment 
for  perjury,  the  word  "  wilfully  "  will 
supply  the  omission  of  the  word 
"knowingly."  Johnson  v.  People,  94 
111.  505;  U.  S.  V.  Pettus,  84  Fed.  Rep. 
791.  And  an  allegation  that  defend- 
ant's testimony  was  "  wilfully  and  cor- 
ruptly "  false  is  equivalent  to  alleging 
that  he  "  wilfully  and  knowingly  "  testi- 
fied falsely.  State  v.  Stein,  48  Minn. 
466.     So,  too,  the  allegation  that  the 


respondent  "  falsely,  corruptly  and  wil- 
fully "  swore  is  sufficient  without  the 
word  "  knowingly."  State  v.  Sleeper, 
37  Vt.  122. 

Where  an  indictment  charges  perjury 
in  taking  an  oath  as  to  facts  within 
defendant's  knowledge,  which  he  was 
bound  to  know,  and  which  pertained  to 
himself  alone,  a  charge  that  defendant 
"  wilfully,  unlawfully  and  feloniously 


contnvmg 


upon  his  oath  afore- 


said, falsely,  wickedly  and  feloniously 
did  say  and  swear,"  but  omits  the  word 
"  knowingly,"  is  held  sufficient.  Ter- 
ritory V.  Anderson,  2  Idaho  537. 

"Wilfully."  —  The  indictment  must 
allege  that  the  false  oath  was  taken 
"  wilfully."  Nelson  v.  State,  32  Ark. 
192;  Robinson  v.  State,  18  Fla.  898; 
State  V.  Morse,  90  Mo.  91;  State  v.  Day, 
100  Mo.  242;  State  v.  Davis,  84  N.  Car. 
787  (approving  State  v.  Carland,  3  Dev. 
L.  (14  N.  Car.)  114);  State  j/.  Powell,  28 
Tex.  626;  State  v.  Webb,  41  Tex.  67; 
State  V.  Perry,  42  Tex.  238;  Smith  v. 
State,  I  Tex.  App.  620. 

And  an  allegation  that  the  oath  was 
taken  "corruptly"  does  not  embrace 
wilfulness.  U.  S.  v.  Edwards,  43  Fed. 
Rep.  67.  And  alleging  that  defend- 
ant did  "  unlawfully  and  feloniously  " 
falsely  swear  is  insufficient  under  a 
statute  prohibiting  him  from  "wilfully 
and  knowingly"  swearing.  Com.  v. 
Taylor,  96  Ky.  394. 

sietting  Out  Matter  Sworn  To  —  Gen- 
erally.—  The  indictment  need  not  set 
up  the  whole  of  what  was  sworn  to,  but 
only  that  portion  alleged  to  be  false. 
Horner's  Stat.  Ind.  (1896),  §  1747;  State 
V.  Neal,  42  Mo.  119;  Campbell  v.  Peo- 
ple, 8  Wend.  (N.  Y.)  636;  Gabrielsky  v. 
State,  13  Tex.  App.  428.  And  an  in- 
dictment which  alleges  that  an  affidavit 
is  false,  but  fails  to  set  out  any  particu- 
lar portion  thereof  and  allege  that  the 
same  is  false  and  material,  is  fatally 
defective.  Harrison  v.  State,  (Tex. 
Crim.  1899)  53  S.  W.  Rep.  863. 

Stating  Substance.  —  An  indictment 
for  perjury  need  not  charge  the  precise 
language  of  the  false  statement,  but 
may  state  the  substance  of  the  same. 
State  V.  Groves,  Busb.  L.  (44  N.  Car.) 
402;  Tex.  Code  Crim.  Proc.  (1895),  art. 
453;  State  V.  Umdenstock,  43  Tex.  554; 
Gabrielsky  v.  Slate,  13  Tex.  App.  428; 
U.  S.  V.  Law,  50  Fed.  Rep.  915.  And 
where  an  indictment  charged  that 
defendant  had  sworn  falsely  in  his 
affidavit  "in  substance  and  effect  fol- 
lowing, that  is  to  say,"  a  literal  copy 
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is  not  required.  Harris  v.  People,  6 
Thomp.  &  C.  (N.  Y.)  206. 

See,  however,  Coppack  v.  State,  36 
Ind.  513,  in  which  it  was  held  that 
where  the  indictment  does  not  purport 
to  set  out  a  copy  of  the  affidavit,  in  the 
making  of  which  perjury  is  alleged  to 
have  been  committed,  or  any  part 
thereof,  or  set  out  the  tenor  of  such 
affidavit  in  whole  or  in  part,  but  only 
sets  out  the  substance  thereof,  the  in- 
dictment is  fatally  defective. 

In  an  indictment  for  perjury,  under 
the  bankruptcy  law,  in  not  giving  a 
true  and  full  account  of  the  property 
of  petitioner,  the  items  on  the  schedule 
need  not  be  stated  in  the  indictment. 
U.  S.  V.  Chapman,  3  McLean  (U.  S.) 
3go.  See  also  People  v.  Phelps,  5 
Wend.  (N.  Y.)  9. 

An  indictment  for  perjury  in  omit- 
ting certain  property  from  a  schedule 
in  insolvency,  which  describes  the  prop- 
erty as  "consisting,  among  other 
things,  of  diamonds,  watches,  jewelry, 
money,  and  other  personal  effects  be- 
longing to  him  and  his  estate,"  is  suffi- 
ciently definite  and  certain.  People  v. 
Piatt,  67  Cal.  21. 

Statements  must  be  Positive.  —  In  an 
indictment  for  perjury,  allegations  of 
the  testimony  must  be  positive  and  not 
in  the  alternative,  but  the  question  to 
which  the  alleged  perjury  is  an  answer 
may  be  in  the  alternative,  and,  if  it  is, 
it  ought  to  be  alleged  according  to  the 
truth.     Dodge  v.  State,  24  N.  J.  L.  455. 

Statement  in  Foreign  Language.  —  An 
information  which  charged  defendant 
with  perjury  in  falsely  testifying,  upon 
the  trial  of  an  action  wherein  he  was 
the  defendant,  as  to  whether  he  sold  or 
transferred  a  certain  lottery  ticket,  set 
out  in  here  verba  in  Chinese  characters 
without  any  allegation  of  the  meaning 
of  the  characters  in  English,  or  a  trans- 
lation of  them,  was  held  defective  in 
People  V.  Ah  Sun,  92  Cal.  648. 

Setting  Ont  Partictilar  Questions.  —  In 
an  indictment  for  perjury,  it  is  not 
necessary  to  set  forth  the  particular 
interrogatories  which  were  put  to  the 
respondent.  State  v.  Bishop,  i  D. 
Chip.  (Vt.)  120.  Nor  is  it  necessary  to 
allege  that  the  false  averment  was  in 
answer  to  a  specific  question.  Com.  v. 
Knight,  12  Mass.  273. 

That  Testimony  or  Statement  was  Ma< 
terial  —  Generally.  —  It  must  appear 
from  the  indictment  that  the  facts 
sworn  to  were  material.  McMurry 
V.  State,  6  Ala.  324;  Gibson  v.  State,  44 


Ala.  17;  Leak  v.  State,  61  Ark.  599; 
People  z/.  Perazzo,  64  Cal.  106;  Robin- 
son V.  State,  18  Fla.  898;  Hembree  v. 
State,  52  Ga.  242;  Morrell  v.  People,  32 
111.  499;  Weathers  v.  State,  2  Blackf. 
(Ind.)  278;  State  v.  McCormick,  52  Ind. 
169;  State  V.  Anderson,  103  Ind.  170; 
State  V.  Reynolds,  108  Ind.  353;  State 
V.  Jean,  42  La.  Ann.  946;  Com.  v. 
Flynn,  3  Cush.  (Mass.)  525;  Com.  v. 
Byron,  14  Gray  (Mass.)  31;  People 
V.  Gaige,  26  Mich.  30;  Beecher  v.  An- 
derson, 45  Mich.  543;  Hinch  v.  State,  2 
Mo.  158;  State  v.  Keel,  54>Mo.  182; 
State  V.  Shanks,  66  Mo.  560;  State  v. 
Hobbs,  40  N.  H.  229;  Geston  v.  People, 
4  Lans.  (N.  Y.)  487;  Guston  v.  People, 
61  Barb.  (N.  Y.)  35;  State  v.  Ammons, 
3  Murph.  (7  N.  Car.)  123;  State  v.  Dodd, 
3  Murph.  (7  N.  Car.)  226;  State  v.  Ken- 
nerly,  10  Rich.  L.  (S.  Car.)  152;  Brooks 
V.  State.  29  Tex.  App.  582 ;  Agar  v.  State, 
29  Tex.  App.  605;  State  v.  Chandler, 
42  Vt.  446;  Com.  V.  Pickering,  8  Gratt. 
(Va.)628;  Rhodes  v.  Com.,  78  Va.  692; 
U.  S.  V.  Shinn,  8  Sawy.  (U.  S.)  403. 

But  this  may  be  done  either  by  ex- 
press averment  or  by  a  statement  of 
facts  from  which  the  materiality  ap- 
pears as  matter  of  law.  Williams  v. 
State,  68  Ala.  551;  Hicks  v.  State,  86 
Ala.  30;  State  v.  Nees,  47  Ark.  553; 
People  V.  Brilliant,  58  Cal.  214;  People 
V.  Ah  Bean,  77  Cal.  12;  King  v.  State, 
103  Ga.  263;  Kimmel  v.  People,  92  111. 
457;  Johnson  v.  People,  94  111.  505; 
State  V.  Hall,  7  Blackf.  (Ind.)  25;  State 
V.  Johnson,  7  Blackf.  (Ind.)  49;  State  v. 
Flagg,  25  Ind.  243;  Hendricks  v.  State, 
26  Ind.  493;  Galloway  v.  State,  29  Ind. 
442;  Burk  V.  State,  81  Ind.  128;  State  v. 
Cunningham,  116  Ind.  209;  State  z/.  Cun- 
ningham, 66  Iowa  94;  State  v.  Max- 
well, 28  La.  Ann.  361;  State  v.  Grover, 
38  La.  Ann.  567;  State  v.  Gonsoulin,  42 
La  Ann.  579;  Com.  v.  Knight,  12  Mass. 
273;  Com.  V.  McCarty,  152  Mass.  577; 
People  V.  Collier,  i  Mich.  137;  Lea  v. 
State,  64  Miss.  278;  State  v.  Marshall, 
47  Mo.  378;  Gandy  z/.  State,  23  Neb.  436; 
State  V.  Dayton,  23  N.  J.  L.  49;  State  v. 
Beard,  25  N.  J.  L.  384;  People  v.  Bur- 
roughs, (Supreme  Ct.  Gen.  T.)  i  Park. 
Crim.  (N.  Y.)2ii;  Campbell  v.  People,  8 
Wend.  (N.  Y.)  636;  Wood  v.  People,  59  N. 
Y.  117;  State  V.  Mumford,  i  Dev.  L.  (12 
N.  Car.)  519;  Dilcher  v.  State,  39  Ohio 
St.  130;  Richz/.  U.  S.,  r  Okla.  354;  State 
V.  Hayward,  i  Nott  &  M.  (S.  Car.)  546; 
State  V.  Bowlus,  3  Heisk.  (Tenn.)  29; 
Martin  v.  State,  33  Tex.  Crim.  317; 
Buller   v.    State,    33   Tex.    Crim.    551 ; 
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Massie  v.  State,  5  Tex.  App,  81;  Mat- 
tingly  V.  State,  8  Tex.  App.  345; 
Donohoe  v.  State,  14  Tex.  App.  638; 
Washington  v.  State,  22  Tex.  App.  26; 
Partain  v.  State,  22  Tex.  App.  100; 
Sisk  V.  State,  28  Tex.  App.  432;  Adams 
V.  State,  (Tex.  Crim.  1895)  29  S.  W. 
Rep.  270;  U.  S.  V.  Cowing,  4  Cranch 
(C.  C.)  613,  25  Fed.  Cas.  No.  14880; 
U.  S.  V.  Henry,  6  Blatchf.  (U.  S.)  503, 
10  Int.  Rev.  Rec.  42,  26  Fed.  Cas.  No. 
15681;  Markham  v.  U.  S.,  160  U.  S.  319. 

In  some  other  states,  however,  it  has 
been  held  that  it  should  appear  on  the 
face  of  the  indictment  that  the  oath 
taken  was  material  to  the  question  de- 
pending, not  by  setting  forth  the  cir- 
cumstances which  render  it  so  in 
describing  the  proceedings  of  the  for- 
mer trial,  but  by  a  general  allegation 
that  the  particular  question  became 
material.  State  v.  Davis,  69  N.  Car. 
495  (approving  State  v.  Mumford,  i  Dev. 
L.  (12  N.  Car.)  519).  See  also  Smith  v. 
State,  I  Tex.  App.  620.  And  in  others 
that  materiality  must  appear  from  the 
facts  set  forth  in  the  pleadings,  and 
that  it  is  not  sufficient  merely  to  say 
that  it  was  material  to  the  issues  with- 
out advising  the  court  what  those  issues 
were  or  what  questions  were  raised  un- 
der them,  that  it  may  be  seen  whether 
or  not  the  testimony  was  material. 
State  V.  Holden,  48  Mo.  93.  See  also 
State  V.  Wakefield,  9  Mo.  App.  326; 
Conner  v.  Com.,  2  Va.  Cas.  30. 

Sufficient  Averments.  — An  indictment 
which  alleges  that  "  at  and  upon  said 
trial  it  became  and  was  a  material  ques- 
tion and  questions  and  subject  of  in- 
quiry whether  the  said  Laura  Johnson 
saw  the  said  George  Baker,  the  defend- 
ant in  said  case,  in  the  night  n^^,r  Judge 
Montgomery s  at  the  time  of  the  alleged 
offense  *  *  *  and  whether  the  said 
George  Baker  *  *  *  did  strike  her  *  *  * 
and  whether  the  said  Laura  Johnson 
had  sworn  before  the  Mayor  of  Ameri- 
cus  that  George  Baker,  defendant  as 
aforesaid,  had  knocked  her  down  and 
almost  killed  her,"  sufficiently  charges 
the  materiality  of  the  issue.  Johnson 
V.  State,  76  Ga.  790. 

An  indictment  for  perjury,  which 
avers  that  upon  a  certain  trial  "it  be- 
came and  was  a  material  question 
whether"  a  certain  fact  was  as  stated, 
"  whether  a  certain  other  fact  "  was  as 
stated,  "  whether  a  certain  third  fact" 
was  as  stated,  sufficiently  states  that 
each  of  the  three  questions  is  material, 
although  neither  the  word  "and"  nor 


"also"  is  inserted  between  them. 
Com.  V.  Johns,  6  Gray  (Mass.)  274. 

An  indictment  sufficiently  charges 
perjury  on  the  trial  of  a  material  ques- 
tion by  averring  that  upon  a  certain 
trial  it  became  and  was  a  material 
question  whether  certain  chattels  sold 
by  the  defendant  to  another  person 
were  so  sold  "in  part  payment  for"  a 
certain  debt  or  "  in  part  payment  for" 
a  certain  other  debt,  and  that  defendant 
falsely  swore  that  they  were  so  sold  in 
part  payment  of  the  first  without  add- 
ing anything  about  the  other  debt. 
Com.  V.  Johns,  6  Gray  (Mass.)  274. 

An  allegation  "  that  it  then  and  there 
upon  said  examination  became  a  mate- 
rial question  whether"  certain  matters 
set  forth  are  true,  with  an  averment 
that  the  respondent  swore  to  them  as 
being  true,  and  that  they  were  false,  is 
a  sufficient  averment  of  the  materiality 
to  the  issue.  Flint  v.  People,  35  Mich. 
491. 

An  indictment  which  alleges  in  the 
disjunctive  form  that  it  became  a  ma- 
terial inquiry  whether  the  defendant 
had  seen  any  person  "bet  or  wager" 
at  a  gaming-table  or  bank  "kept  or 
exhibited  "  is  sufficient.  Fry  v.  State, 
Tex.  Crim.  582. 

Where  the  indictment  averred  that 
"it  became  and  was  material  to  show 
whether  the  said  Sleeper  was  at  the 
house  of  Z.  Z>.  Carpenter  on  the  morn- 
ing of  the  second  of  November,  A.  D. 
i8jQ,  and  whether  he  then  had  a  con- 
versation with  said  Carpenter,  in  the 
presence  of  certain  other  persons,"  and 
then  proceeded  to  allege  that  the  re- 
spondent "  falsely,  corruptly  and  wil- 
fully "  swore  "  that  on  the  morning  of 
Nov.  2d,  ifiSg,  he  stopped  at  said  Car- 
penter's house  and  had  conversation 
with  Carpenter  in  the  presence  of  one 
Magoon  and  said  Eliza  E.  Carpenter," 
etc.,  it  was  held  to  allege  sufficiently 
that  this  evidence  was  material.  It 
need  not  appear  in  addition  how  it  was 
material.  State  v.  Sleeper,  37  Vt. 
122. 

In  an  indictment  for  perjury  in  ex 
parte  proceedings,  it  is  sufficiently 
charged  that  the  matter  in  respect  of 
which  the  perjury  was  committed  was 
material  if  it  aver  that  "it  then  and 
there  became  material  to  him  the  de- 
fendant "  to  take  the  oath.  Stofer  v. 
State,  3  W.  Va.  689. 

Insufficient  Averments,  —  Where  an 
indictment  alleges  that  "  it  became  and 
was  material  to  ascertain  the  truth  of 
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the  matters  hereinafter  alleged  to  have 
been  sworn  to,"  stating  what  defend- 
ant swore  to,  the  averment  does  not 
sufl5ciently  show  that  the  false  allega- 
tion was  material.  People  v.  Collier, 
I  Mich.  137. 

Where  the  indictment  alleged  that  a 
material  inquiry  in  the  trial  of  one  H. 
for  theft  was  whether  said  H.  or  one 
W.  killed  a  certain  steer,  and  charged 
that  the  accused  swore  that  he  "saw 
W.  kill  the  steer  about  four  months 
ago,"  and  the  traverse  of  this  state- 
ment by  the  accused  alleged  that  said 
W.  "did  not  kill  said  steer  at  the  time 
and  place  alleged,"  it  was  held  that  the 
traverse  negatived  the  time  but  not  the 
fact  that  W.  killed  the  steer,  hence  that 
the  indictment  assigned  a  perjury  on 
the  statement  which  was  immaterial. 
Martinez  v.  State,  7  Tex.  App.  394. 

That  Testimony  or  Statement  was  False 
—  Generally. — The  falsity  of  the  mat- 
ter sworn  to  must  be  averred.  Thomas 
V.  State,  71  Ga.  252;  Morfell  v.  People, 
32  111.  499;  People  V.  Clements,  42 
Hun  (N.  Y.)  353;  Perdue  v.  Com.,  96 
Pa.  St.  311;  U.  S.  V.  Babcock,  4  Mc- 
Lean (U.  S.)  113,  24  Fed.  Cas.  No. 
14488.  But  see  State  v.  Corson,  59 
Me.  137.  And  the  falsity  of  the  state- 
ment ought  to  appear  by  averment  and 
should  not  be  left  to  be  adduced  by 
argument  and  intendment.  The  con- 
clusion that  defendant  did  "  falsely, 
wickedly  and  curruptly  in  manner  and 
form  aforesaid  commit  wilful  and  cor- 
rupt perjury  "  is  not  sufficient.  Juara- 
qui  V.  State,  28  Tex.  625.  And  a  gen- 
eral averment  falsifying  the  testimony 
is  not  sufficient,  but  every  fact  falsely 
deposed  must  be  distinctly  negatived. 
Ferguson  v.  Com.,  (Ky.  1886)  i  S.  W. 
Rep.  435;  State  v.  Nelson,  74  Minn. 
409;  State  z*.  Mumford,  i  Dev.  L.  (12  N. 
Car.)  519;  Buller  v.  State,  33  Tex. 
Crim.  551.  But  judgment  will  not  be 
arrested  because  the  truth  of  the  alleged 
false  testimony  is  not  formally  nega- 
tived, if  that  allegation  sufficiently  ap- 
pears from  other  parts  of  the  indict- 
ment by  necessary  implication.  State 
V.  Murphy,  loi  N.  Car.  697. 

An  indictment  charging  that  "by 
her  own  act,  consent,  and  of  her  most 
wicked  and  corrupt  mind,  in  manner 
and  form  aforesaid,  she  wilfully,  know- 
ingly, absolutely,  and  falsely  did  com- 
mit wilful  perjury,"  sufficiently  charges 
that  defendant's  testimony  was  false, 
without  setting  out  in  opposition  to  it 
what  was  the  truth.     Johnson  v.  State, 


76  Ga.  790.  And  an  averment  that  the 
defendant  testified  on  a  certain  trial  to 
certain  matters,  whereas  he  "did 
know"  they  were  false,  is  a  sufficient 
averment  of  the  falsity.  State  v.  Wood, 
17  Iowa  18;  State  v.  Lindenburg,  13 
Tex.  27. 

Where  the  indictment  is  for  perjury 
in  verifying  an  affidavit,  and  it  appears 
by  the  affidavit  that  the  averments 
therein  were  made  upon  "  information, 
knowledge  and  belief,"  the  indictment 
should  negative  not  only  the  truth,  but 
also  the  information  and  belief.  Lam- 
bert V.  People,  76  N.  Y.  220. 

Alleging  What  was  Truth  of  Matter.  — 
The  indictment  should  specifically 
negative  the  alleged  false  statement 
and  set  out  the  truth  in  regard  to  the 
same.  State  v.  Lea,  3  Ala.  602;  State 
V.  Bixler,  62  Md.  354;  Turner  v.  State, 
30  Tex.  App.  691.  But  it  is  not  indis- 
pensable that  the  indictment  should, 
after  stating  the  false  testimony,  set  out 
in  terms  what  was  the  truth  in  that 
regard,  if  the  indictment  by  clear  and 
necessary  implication  show  what  must 
have  been  the  truth.  King  v.  State, 
103  Ga.  263. 

In  an  indictment  for  perjury,  a  por- 
tion of  the  oath  upon  which  the  perjury 
was  assigned  was  that  he,  "  the  said 
Joseph  Raymond,  saw  the  said  Peter 
Martin  enter  upon  the  premises  of  the 
said  Jason  Pangborn,"  and  it  was 
averred  in  truth  and  in  fact,  "  the  said 
Joseph  Raymond  did  not  see  the  said 
Peter  MartincTiXer  upon  the  premises  of 
the  saidyi^j^/^  Pangborn."  It  was  held 
that  as  it  was  evident  from  the  whole 
indictment  that  the  name  '■^Joseph" 
occurred  in  place  of  "'Jason"  by  a  cleri- 
cal mistake,  which  was  apparent  to  the 
"common  understanding,"  it  did  not 
vitiate  the  indictment.  State  v.  Ray- 
mond, 20  Iowa  582.  In  the  same  case, 
a  portion  of  the  oath  upon  which  the 
perjury  was  assigned  was  that  the  de- 
fendant "  heard  and  saw  the  said  Peter 
Martin  getting  and  carrying  away  from 
the  premises  of  the  said  Jason  Pang- 
born,  the  corn  of,"  etc.,  and  the  nega- 
tive averment  was  that  "in  truth  and 
in  fact  the  ssixd  Joseph  Raymond  did  not 
see  and  hear  the  said  Peter  Martin 
gather  and  carry  away  from  the  premi- 
ses of  the  said  Jason  Pangborn,  the 
corn,"  etc.  It  was  held  that  the  use  of 
the  word  "gather"  to  negative  "get- 
ting" corn  is  not  sufficient  cause,  under 
the  code  of  criminal  practice,  for  arrest- 
ing the  judgment. 
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Where  the  indictment  charges  that 
defendant  made  an  afl5davit  that  a  cer- 
tain boat  was,  as  he  believed,  attempt- 
ing to  pass  a  certain  place,  whereas  he 
did  not  believe  that  the  boat  was  at- 
tempting to  pass  the  certain  place,  it  is 
not  necessary  to  allege  that  the  boat 
was  not  attempting  to  pass  a  certain 
place.  State  v.  Cruikshank,  6  Blackf. 
(Ind.)62. 

An  indictment  for  perjury,  charging 
that  defendant,  contrary  to  his  testi- 
mony, owned  valuable  property  at  the 
time  of  examination  in  proceedings 
supplementary  to  an  execution,  is  bad 
if  it  fails  to  allege  that  such  property 
or  a  part  thereof  was  subject  to  execu- 
tion in  the  county  in  which  defendant 
resided.  State  v.  Cunningham,  Ii6 
Ind.  209 

Defendant's  Knowledge  of  Falsity  — 
Generally.  —  An  indictment  for  perjury 
should  allege  that  the  oath  was  false, 
and  known  to  be  so  by  the  witness. 
State  V.  Morse,  i  Greene  (Iowa)  503; 
State  V.  Powell,  28  Tex.  626;  Com.  v. 
Cook,  I  Rob.  (Va.)  789;  U.  S.  v.  Bab- 
cock,  4  McLean  (U.  S.)  113;  24  Fed.  Cas. 
No.  14488.  But  it  seems  to  be  neces- 
sary to  aver  that  defendant  knew  the 
falsity  of  the  matter  testified  to  by  him 
only  in  cases  in  which  the  assignment 
of  perjury  is  upon  the  statement  by  the 
accused  upon  his  belief  or  denial  of  his 
belief  of  the  alleged  false  matter.  State 
V.  Raymond,  20  Iowa  582. 

And  Ignorance  of  Truth.  —  An  indict- 
ment which  charges  the  defendant  with 
"  knowing  the  said  statement  or  state- 
ments to  be  false,  or  being  ignorant 
whether  or  not  said  statement  was 
true,"  is  sufficient,  being  in  the  exact 
words  of  the  form  prescribed  for  such 
indictments  by  the  statute.  State  v. 
Champion,  116  N.  Car.  987;  State  v. 
Howers,  109  N.  Car.  841. 

Allegation  of  Intent  —  To  Testify 
Falsely.  —  The  intent  to  testify  falsely 
and  the  falsity  of  the  testimony  must 
both  appear.  Thomas  v.  State,  71  Ga. 
252. 

Where  an  indictment  alleges  that  the 
defendant  did  "  wilfully,  knowingly, 
absolutely  and  falsely  swear  in  a  mat- 
ter material  to  the  issue  and  point  in 
question,"  setting  it  out,  and  that  this 
"testimony  was  false,  and  [the  defend- 
ant] knew  it  was  false  at  the  time  he  so 
swore  and  did  thereby  commit  wilful 
and  intentional  perjury,"  it  is  sufficient. 
King  V.  State,  103  Ga.  263. 

To  Defraud  Creditors.  —  In  an  indict- 


ment for  perjury,  under  the  bankruptcy 
law,  in  not  giving  a  full  and  true  ac- 
count of  the  property  of  petitioner,  an 
allegation  that  the  property  was  omit- 
ted with  intent  to  defraud  A.  B.  and 
other  creditors  is  sufficient  without 
naming  such  other  creditors.  U.  S. 
V.  Chapman,  3  McLean(U.  S.)  390. 

Negativing  Inadvertence,  Agitation  and 
Mistime. — An  indictment  for  perjury 
need  not  negative  that  the  false  state- 
ment was  made  through  inadvert- 
ence or  under  agitation  or  by  mis- 
take. Brown  v.  State,  9  Tex.  App. 
171. 

That  Defendant  Made  Affidavit. — Where 
the  alleged  perjury  consisted  in  falsely 
swearing  to  an  affidavit,  the  indictment 
must  sufficiently  charge  the  fact  that 
the  affidavit  was  made  by  the  accused. 
Copeland  v.  State,  23  Miss.  257. 

That  Affidavit  was  Made  to  be  Used.  — 
If  an  information  charges  perjury  to 
have  been  committed  in  swearing  to  an 
affidavit,  it  must  show  that  the  affidavit 
was  made  to  be  used  or  that  it  actually 
was  used  in  a  judicial  proceeding. 
People  V.  Fox,  25  Mich.  492;  State  v. 
Smith,  3  Wash.  14. 

But  an  indictment  which  alleged  the 
making  of  a  false  affidavit  relative  to 
an  application  for  naturalization  there- 
after to  be  made  to  the  police  court  of 
Nashua,  and  that  the  affiant  at  the 
time  of  making  the  affidavit  was  sworn 
as  a  witness  in  support  of  said  ap- 
plication, was  held  sufficient  without 
averring  that  such  application  was 
afterward  made  or  that  the  affidavit 
was  used.  State  v.  Whittemore,  50 
N.  H.  245. 

Allegation  as  to  Guilt  of  Original  De- 
fendant.—  In  an  indictment  for  perjury 
in  falsely  swearing  in  a  criminal  in- 
vestigation before  a  grand  jury,  it  is 
not  necessary  to  allege  that  the  party 
charged  with  the  offense  under  investi- 
gation was  or  was  not  guilty,  or  the 
facts  constituting  such  offense.  State 
V.  Schill,  27  Iowa  263. 

That  Witness  was  Summoned.  —  In  an 
indictment  for  perjury,  it  is  not  neces- 
sary to  allege  that  a  witness  was  sum- 
moned to  appear  at  the  court.  Com.  v. 
Knight,  12  Mass.  273. 

Several  Assignments  of  Perjury.  —  An 
indictment  for  perjury  may  embrace  in 
a  single  count  all  the  particulars  in 
which  defendant  is  alleged  to  have 
sworn  falsely.  Com.  v.  Johns,  6  Gray 
(Mass.)  274;  Cover  v.  Com.,  (Pa.  1887) 
8  Atl.  Rep.  196;  Moore  v.  State.  32  Tex. 
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Form  No.  15093. 

(Me.  Rev.  Stat.  (1883),  c.  122,  §  4.)' 

{Commencing  as  in  Form  No.  10697,  and  continuing  down  to  *)  appeared 
as  a  witness  in  a  proceeding  in  which  Samuel  Short  and  William  West 
were  parties,  then  and  there  being  heard  before  a  tribunal  of  com- 
petent jurisdiction,  and  committed  the  crime  of  perjury,  by  testify- 
ing as  follows:  {Here  set  out  the  matter  sworn  to  and  alleged  to  be 
false\  which  said  testimony  was  material  to  the  issue  then  and  there 
pendmg  in  said  proceeding,  against  the  peace  {concluding  as  in  Form 
No.  10697). 


Crim.  405.  And  one  good  assignment 
of  perjury  will  support  a  general  ver- 
dict of  guilty,  although  other  assign- 
ments are  defective.  State  z/.  Maxwell, 
28  La.  Ann.  361;  State  v.  Hascall,  6  N. 
H.  352;  State  V.  Bordeaux,  93  N.  Car. 
560. 

Conclusion.  —  It  is  not  essential  for  an 
indictment  to  conclude  with  the  words 
"and  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say  *  *  *  that 
the  defendant  did  commit  wilful  and 
corrupt  perjury."  Henderson  v.  Peo- 
ple, 117  111.  265. 

Where  an  indictment  which  suffi- 
ciently charges  a  common-law  perjury 
concludes  "  contra  formam  staiuti,"  the 
conclusion  may  be  regarded  as  sur- 
plusage. State  V.  Kennerly,  10  Rich. 
L.  (S.  Car.)  152. 

As  there  is  but  one  statute  in  North 
Carolina  that  prescribes  punishment 
for  the  crime  of  perjury,  an  indictment 
which  concludes  against  the  statute  is 
correct.  State  v.  Hoyle,  6  Ired.  L.  (28 
N.  Car.)  I. 

Precedents  —  Civil  Action.  —  For  other 
forms  of  indictments  for  perjury  com- 
mitted in  the  course  of  the  trial  of  a 
civil  action  see  the  following  cases,  to 
wit:  Com.  v.  Warden,  11  Met.  (Mass.) 
406;  Huntington  v.  Gault,  81  Mich. 
144;  State  V.  Marshall,  47  Mo.  378; 
People  V.  Burroughs,  (Supreme  Ct. 
Gen.  T.)  i  Park.  Crim.  (N.  Y.)  211; 
State  V.  Witherow,  3  Murph.  (7  N.  Car.) 

153- 

Before  Grand  Jury. —  For  other  forms 
of  indictments  for  perjury  in  proceed- 
ings before  a  grand  jury  see  the  follow- 
ing cases,  to  wit:  Kimmel  v.  People,  92 
III.  457;  State  V.  Wakefield,  9  Mo.  App. 
326;  Woods  V.  State,  14  Lea  (Tenn.) 
460;  St.  Clair  v.  State,  11  Tex.  App. 
297;  Sisk  V.  State,  28  Tex.  App.  432; 
Moore  v.  State,  32  Tex.  Crim.  405;  Peo- 
ple V,  Greenwell,  5  Utah  112. 


Criminal  Prosecution. — For  other  forms 
of  indictments  for  perjury  committed 
during  the  course  of  a  criminal  prose- 
cution see  the  following  cases,  to  wit: 
Com.  V.  Bouvier,  164  Mass.  398;  Com. 
V.  Wright,  166  Mass.  174;  People  v. 
German,  no  Mich.  244;  State  v.  Cave, 
8i  Mo.  450;  State  v.  Murphy,  loi  N. 
Car.  697;  State  v.  Wise,  3  Lea  (Tenn.) 
38;  Cox  V.  State,  13  Tex.  App.  479. 

Bail  Commissioner.  —  For  form  of  in- 
dictment for  perjury  committed  before 
a  bail  commissioner  see  Com.  v.  But- 
land,  119  Mass.  317. 

Statutory  Forms  —  Held  Sufficient.  — 
Statutory  forms  of  indictments  for 
perjury  set  out  in  the  statutes  of 
the  following  states  have  been  held 
sufficient  in  the  following  cases,  to  wit: 
Brown  v.  State,  47  Ala.  47;  Williams 
V.  State,  68  Ala,  551;  Smith  v.  State, 
103  Ala.  57;  State  v.  Corson,  59  Me. 
137;  State  V.  Thomas,  19  Minn.  484; 
State  V.  Gates,  107  N.  Car.  832;  State 
V.  Peters,  107  N.  Car.  876;  State  v.  Ah 
Lee,  18  Oregon  540;  State  v.  Camley, 
67  Vt,  322. 

Held  Insufficient. — The  form  of  in- 
dictment for  perjury  prescribed  by  Me. 
Rev.  Stat.  (1883),  c.  122,  §  5,  is  not 
sufficient  to  meet  the  requirements  of 
the  constitution.  State  v.  Mace,  76  Me. 
64  {following  State  v.  Learned,  47  Me. 
426).  And  in  State  z/.  Nelson,  74  Minn. 
409,  it  was  held  that  the  form  of  indict- 
ment contained  in  Minn.  Stat.  (1894), 
§  7239,  No.  24,  is  in  conflict  with  the 
provisions  of  the  constitution,  if  it  was 
intended  to  dispense  with  the  necessity 
of  "assignments  of  perjury." 

Quasi-judicial  Proceeding.  —  For  statu- 
tory form  of  indictment  for  perjury 
committed  in  quasi-judicial  proceed- 
ings see  Vt.  Stat.  (1894),  §  5417, 
No.  49. 

1.  See,  generally,  supra,  note  i, 
p.  790. 
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Form  No.  15094. 
(Precedent  in  State  v.  Corson,  59  Me.  137.)' 

[(^Commencement  as  in  Form  No.  10697. y\^ 

The  jurors  for  the  State  aforesaid,  upon  their  oaths  present,  that 
David  H.  Corson^  of  Athens,  in  the  county  of  Somerset,  and  State 
of  Afaine,  at  Norridgewock,  in  the  said  county  of  Somerset,  on  the 
twenty-fourth  day  of  September,  in  the  year  of  our  Lord  eighteen  hun- 
dred and  seventy,  appeared  as  a  witness  in  a  proceeding  in  which 
Timothy  Eaton  2LVidi  David  H.  Corson  w^&re  parties,  then  and  there  being 
heard  before  a  tribunal  of  competent  jurisdiction,  and  committed  the 
crime  of  perjury,  by  testifying  as  follows:  I  (meaning  the  said  David 
H.  Corson)  gave  the  note  on  which  the  suit  was  brought  (meaning 
the  suit  or  proceeding  in  which  the  said  David  H.  Corson  was  then 
testifying)  to  Caroline  Noyes,  for  two  hundred  dollars,  on  Sunday.  I 
(meaning  the  said  David  H.  Corson^  executed  and  delivered  the  note 
(meaning  the  note  above  described),  and  received  said  money  on 
Sunday.  The  note  (meaning  the  note  above  described)  was  not  dated 
the  day  I  (meaning  the  said  David  H.  Corson)  executed  and 
delivered  it  (meaning  said  note)  to  Caroline  Noyes.  There  was 
no  person  or  persons  in  the  room  when  I  (meaning  the  said  David 
H.  Corson)  gave  Caroline  Noyes  the  note,  I  (meaning  the  said  David 
H.  Corson)  am  testifying  concerning,  excepting  myself  (meaning  the 
said  David  H.  Corson),  Cyrus  Corson  my  son,  and  Caroline  Noyes; 
which  said  testimony  was  material  to  the  issue  then  and  there  pend- 
ing in  said  proceeding,  against  the  peace  of  said  State.  [{Concluding 
as  in  Form  No.  10697).]^ 

Form  No.  15095. 
(Mass.  Stat.  (1899),  p.  431.)' 

(Caption  as  in  Form  No.  10699.) 

The  jurors  for  the  said  Commonwealth,  on  their  oath  present  that 
in  a  proceeding  in  the  course  of  justice  before  the  (set  forth  the  tri- 
bunal), on  an  issue  within  the  jurisdiction  of  said  court  duly  joined, 
and  tried  before  a  jury  of  the  county  between  John  Doe  as  plaintiff 
and  Richard  Roe  as  defendant,  Samuel  Short  was  lawfully  sworn  as  a 
witness. 

Whereupon  it  became  and  was  material  to  said  issue  whether  (^say 
what),  and  to  this  the  said  Samuel  Short  did  wilfully  and  corruptly 
testify  and  say  in  substance  and  effect  that  (say  what);  all  his  said 
testimony  as  set  forth  being  false,  as  he  well  knew,  against  the  peace 
(concluding  as  in  Form  No.  10699). 

Form  No.  15096. 

(Vt.  Stal.  (1894),  §  5417,  No.  48.)* 
(Commencing  as   in  Form  No.    10723,  and   continuing   down    to  *) 

1.  In  this  case  it  was  held  that  the  []  will  not  be  found  in  the  reported  case, 

indictment  was   sufficient,  although  it  3.  Massachusetts.  —  Pub.   Stat.  (1882), 

would  have  been  insufficient  at   com-  c.  205,  §  i. 

men  law.  See,  generally,  supra,  note  i,  p.  790. 

See.  generally,  supra,  note  l,  p.  790.  4.    Vermont.  —  Stat.     (1894),    g   5079. 

8.  The  matter  to  be  supplied  within  See,  generally,  supra,  note  i,  p.  790. 
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appeared  as  a  witness  in  a  proceeding  in  which  Samuel  Short  and 
William  West  were  parties,  then  and  there  being  heard  before  a  tri- 
bunal of  competent  jurisdiction,  and  committed  the  crime  of  perjury, 
by  testifying  in  substance  as  follows:  (^Here  set  out  the  matter  sworn 
to  and  alleged  to  be  false\  which  said  testimony  was  material  to  the 
issue  then  and  there  pending  in  said  proceeding,  against  the  peace 
and  dignity  of  the  state. 

bb.  Before  Court  of  Record. 

Form  No.  15097. 

(Precedent  in  Floyd  v.  State,  30  Ala.  511.)' 

\{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  ')  James 
L.  C.  Floyd^  on  his  examination  as  a  witness,  duly  sworn  to  testify, 
on  the  trial  of  a  civil  action  in  the  circuit  court  of  Pike  county, 
between  John  Warnock,  plaintiff,  and  said  Floyd  as  defendant,  which 
court  had  authority  to  administer  such  oath,  falsely  testified,  among 
other  things,  that  he  did  not  send  his  son  to  school  last  year,  and 
that  he  did  not  know  that  his  son  went  to  school  last  year,  (meaning 
his  son  James  Floyd,  and  the  year  180^);  the  matters  so  testified  to 
being  material,  and  the  testimony  willfully  and  corruptly  false, 
[against  the  peace  {concluding  as  in  Form  Ho.  10680').'\^ 

Form  No.  15098. 

(Precedent  in  Smith  v.  State,  103  Ala.  58.)* 

[{Caption  as  in  Form  No.  10680. ^Y' 

The  grand  jury  of  said  county  charge  that  before  the  finding  of 
this  indictment,  Sam  Smith,  on  the  trial  of  a  civil  action  in  the  city 
court  of  Antiiston,  for  damages  for  personal  injury  to  John  Smith, 
while  said  John  Smith  was  an  alleged  passenger  on  one  of  the  trains 
of  the  Richmond  and  Danville  Railroad  Company,  leaving  Anniston  for 
Birtningham  on  June  17,  iS91,  in  which  John  Smith  was  plaintiff,  and 
the  Richmond  and  Danville  Railroad  Company,  a  corporation  under  the 
laws  of  the  State  of  Virginia,  defendant,  being  duly  sworn  by  clerk 
of  said  court,  who  had  authority  to  administer  such  oath,  falsely 
swore  that  he,  Satn  Smith,  saw  John  Smith  buy  a  ticket  at  Anniston 
for  Birmingham  on  said  train;  that  he,  said  Sam  Smith,  got  on  said 
train  at  Annistoft,  and  sat  in  the  same  car  with  John  Smith,  and  a 
little  in  front  of  him;  that  after  leaving  Irondale,  the  conductor  went 
to  %2i\di  John  Smith  and  demanded  his  fare  to  Birmingham;  that  said 
John  Smith  told  him,  the  conductor,  that  he  had  paid  his  fare  to 
Birmingham;  that  the  conductor  commenced  abusing  him,  sdX6.  John 

1.  The  defendant  in  this  case  was  3.  It  was  held  that  this  indictment, 
convicted  and  the  judgment  of  the  in  form,  strictly  conforms  to  that  given 
court  below  was  affirmed  by  the  in  the  code,  to  the  statute,  and  to  the 
supreme  court.  requirements   of    the    law   as   held  in 

See,  generally,  supra,   note  i,  p.  790.  many  cases. 

2.  The  matter  enclosed  by  and  to  be  See,  generally,  supra,  note  I,  p.  790. 
supplied  within  [  ]  will  not  be  found  in  4.  The  matter  to  be  supplied  within 
the  reported  case.  [  ]  will  not  be  found  in  the  reported  case. 

808  Volume  13, 


15098.  PERJURY.  15100. 

Smith,  grabbed  him  by  the  left  arm,  pushed  him  to  the  rear  door  of 
the  car;  cursed  the  S2i\d  John  Smith,  and  pushed  him  off  the  car 
while  it  was  in  motion ;  the  matters  so  sworn  to  being  material,  and 
the  oath  of  said  Sam  Smith  in  relation  to  such  matters  being  willfully 
and  corruptly  false,  against  the  peace  and  dignity  of  the  State  of 
Alabama. 

[(^Signature  and  indorsements  as  in  Form  No.  10680. y^ 

Form  No.  15099. 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1667,  No.  180. )« 

Pulaski  Circuit  Court. 
State  of  Arkansas  ) 

against  >  Indictment. 

John  Doe.  ) 
The  grand  jury  oi  Pulaski  Q,o\xwX.y ,  in  the  name  and  by  the  authority 
of  the  state  oi  Arkansas,  a.ccMse.  John  Doe  of  the  crime  of  perjury, 
committed  as  follows,  viz.:  The  Sdad  John  Doe,  on  the  tenth  day  of 
January,  iSOJf,  in  the  county  aforesaid,  on  his  examination  as  a  wit- 
ness, duly  sworn  to  testify  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  on  the  trial  of  a  civil  action  in  the  Pulaski  circuit 
court  between  y^>^«  Brown,  plaintiff,  and  Richard  Roe,  defendant, 
which  court  had  authority  to  administer  such  oath,  feloniously, 
falsely  and  corruptly  testified  that  (Jlere  insert  the  statements  alleged 
to  be  false);  the  matter  so  testified  being  material,  and  the  testimony 
being  willfully  and  corruptly  false,  against  the  peace  (concluding  as  in 
Form  No.  10682). 

Form  No.  i  5  i  o  o . 

(Precedent  in  Baker  v.  State,  97  Ga.  347.)* 

[(Commencing  as  in  Form  No.  10689,  and  continuing  down  to  *)]^ 
did  wilfully,  knowingly,  absolutely,  and  falsely  swear,  both  with  and 
without  laying  his  hand  on  the  Holy  Evangelist  of  Almighty  God,  an 
offense  in  a  matter  material  to  the  issue  and  point  in  question  in  a 
judicial  proceeding,  to  whom  a  lawful  oath  or  affirmation  was  admin- 
istered in  the  superior  court  of  said  county  of  Milton,  on  and  during 
the  trial  of  a  case  then  and  there  pending,  to  wit:  "The  evidence 
you  are  to  give  the  court  in  the  trial  of  this  case  shall  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  so  help  you  God;  "  said 
oath  having  been  administered  to  saxd  Mack  Baker  ow  and  during  the 
trial  of  a  case  then  and  there  pending  and  being  tried  in  said  court, 
by  one  Newton  A.  Morris,  an  attorney  at  law  in  said  court,  and  repre- 
senting one  side  of  the  issue  or  case  then  and  there  being  tried,  and 
the  said  Mack  Baker  was  then  and  there  a  witness  and  testifying, 
after  having  been  sworn  as  aforesaid,  in  a  case  in  the  superior  court 
of  said  county  of  Milton,  which  came  on  to  be  tried  at  the  February 

1.  The  matter  to  be  supplied  within  3.  It  was  held  that  this  indictment 
[]  will  not  be  found  in  the  reported  held  every  allegation  essential  to  charge 
case.  the  offense  of  perjury  and  that  a  de- 

2.  Arkansas.  —  Sand.  &  H.  Dig.  murrer  thereto  was  properly  overruled. 
(1894),  §  1834.  See,    generally,    supra,     note     i,    p. 

See,  generally,  supra,  note  i,  p.  790.     790. 
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term,  i8P5,  between  Gilford  Landrum  as  next  friend  of  Jennie  Landrum, 
Allen  Landrum,  Johnnie  Landrum,  Dessa  M.  Landrum,  Dissie  L.  Lan- 
drum, and  Eula  Landrum,  minor  children,  against  y^£7^«  Walker,  West 
Walker,  and  AM  Grant,  the  same  being  a  suit  against  them  as  executors 
de  son  tort  lor  the  recovery  of  one  thousand  do\\a.rs  in  money  which  the 
plaintiff  in  said  case  alleged  by  his  writ  the  said  defendant  had  wrong- 
fully taken  charge  of  and  converted  to  his  own  use  without  authority 
of  law,  the  same  being  money  tha.t  James  Walker,  father  of  said 
defendants  and  grandfather  of  said  minor  children,  parties  plaintiff, 
had  and  owned  and  was  in  possession  of  when  he  died  intestate  on 
or  about  March  1st,  i89J,  to  which  charge  defendants  as  aforesaid 
filed  their  plea  in  said  case  then  and  there  pending,  denying  their 
guilt,  and  on  the  trial  of  said  case  the  said  Mack  Baker,  after  being 
sworn  as  aforesaid,  testified  as  follows,  the  same  being  evidence 
material  to  the  issue  then  and  there  being  tried,  to  wit:  "The  day 
after  old  ma.n  Jimmie  Walker  was  buried  I  passed  the  house  where 
old  Jimmie  Walker  lived  and  died,  and  saw  John  Walker,  West  Walker, 
Calloway  Grant  and  Abi  Grant  dividing  out  and  distributing  among 
themselves  a  lot  of  money.  Calloway  Grant  had  a  box  in  his  hands 
handing  out  the  money  to  John  Walker,  West  Walker  and  Mrs.  Abi 
Grant.  It  was  a  little  square  box  nearly  full  of  money.  This  was 
next  day  after  old  man  Jimmie  Walker  was  buried,  and  it  was  soon 
that  morning  just  after  sun  up;  "  when  in  truth  and  in  fact  the  said 
John  Walker,  West  Walker,  Callo7vay  Grant  and  Abi  Grant  were  not 
all  together  at  any  one  time,  and  that  there  was  no  box  of  money 
among  them,  and  Calloway  Grant  did  not  hand  out  to  them  or  any 
one  of  them  any  money  from  a  box  or  from  anything  else,  and  that 
there  was  no  money  divided  among  them  or  any  of  them,  and  that 
the  said  Mack  Baker  never  saw  Calloway  Grant  give  them  or  any  of 
them  any  money  from  a  box  or  from  anything  else  at  the  time  and 
place  testified  to  by  him  or  at  any  other  time.  The  jurors  aforesaid 
do  say  that  the  said  Mack  Baker  did  knowingly,  wilfully,  absolutely, 
and  falsely  swear,  and  did  then  and  there  wilful  and  deliberate  per- 
jury commit,  [contrary  to  the  laws  {concluding  as  in  Form  No.  10689).]^ 

Form  No.  1 5  i  o  i . 

(Precedent  in  State  v.  Walls,  54  Ind.  407.)' 

[{Title  of  court  and  cause  as  in  Form  No.  10692.)'\^ 
The  grand  jurors  for  the  county  oi  Boone  and  State  o(  Indiana, 
duly  and  legally  empanelled,  charged  and  sworn  in  open  court,  at  the 
November  term  of  the  Boone  circuit  court  of  said  state,  for  the  year 
A.  D.  i875,  to  inquire  into  felonies  and  certain  misdemeanors  in  and  for 
the  body  of  said  county  of  Boone  and  state  aforesaid,  upon  their  oath 
do  present  that  heretofore,  to  wit,  at  the  September  term  of  the  Boone 
circuit  court,  in   the  year  a.  d.  i875,  on  the  seventh  day  oi  October, 

1.  The  matter  enclosed  by  and  to  be  remanded  with  instructions  to  overrule 
supplied  within  [J  will  not  be  found  in     said  motion  to  quash. 

the  reported  case.  See,  generally,  supra,  note  i,  p.  790. 

2.  In  the  supreme  court,  a  judgment  3.  The  matter  to  be  supplied  within 
of  the  court  below  quashing  this  in-  []  will  not  be  found  in  the  reported 
dictment  was  reversed  and  the  cause  case. 
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A.  D.  1 875,  at  said  county  oi  Boone,  before  the  Honorable  Truman  H. 
Palmer,  sole  judge  of  the  twentieth  judicial  circuit  oi Indiana,  an  ex 
ofl5cio  judge  of  the  said  Boone  circuit  court,  a  certain  issue  between 
one  Andrew  Wallace  and  one  William  B.  Walls,  in  a  certain  suit 
brought  by  said  Andrew  Wallace  against  said  William  B.  Walls,  to 
recover  off  of  and  from  said  William  B.  Walls  money  that  he,  the 
said  William  B.  Walls,  as  the  attorney  of  the  said  Andrew  Wallace, 
had  collected  from  the  firm  of  Wilson  6-  Shumate  for  said  Andrew 
Wallace,  and  which  he,  the  said  William  B.  Walls,  had  failed  to 
account  to  and  pay  over  to  the  said  Andrew  Wallace,  wherein  the 
said  Andrew  Wallace  was  plaintiff  and  the  said  William  B.  Walls  was 
defendant,  came  on  to  be  tried  in  due  form  of  law,  the  said  court 
then  and  there  having  competent  authority  in  that  behalf,  and  the 
said  issue  was  then  and  there  tried  by  and  before  the  said  Honorable 
Truman  H.  Palmer,  judge  of  said  Boone  circuit  court  as  aforesaid, 
upon  which  said  trial  one  William  B.  Walls  then  and  there  appeared 
as  a  witness  for  and  on  behalf  of  the  said  William  B.  Walls,  the 
defendant  in  the  suit  aforesaid,  and  was  then  and  there  duly  sworn 
and  took  his  corporal  oath  before  said  court,  which  said  oath  was 
then  and  there  administered  to  the  said  William  B.  Walls  by  one 
Levi  Lane,  who  was  then  and  there  in  writing  the  regularly  appointed 
deputy  clerk  of  said  court,  duly  qualified  and  acting  a.s  such,  the  said 
court  and  the  said  Levi  Lane  then  and  there  having  competent 
authority  in  that  behalf,  that  the  evidence  which  he,  the  said 
William  B.  Walls,  should  give  to  the  court,  there,  touching  the 
matter  then  in  question  between  the  said  parties,  should  be 
the  truth,  the  whole  truth  and  nothing  but  the  truth,  and  at 
and  upon  the  trial  of  said  issue,  so  joined  between  said  par- 
ties, as  aforesaid,  it  then  and  there  became  a  material  question 
whether  one  ^(?^^r/  Wilson,  one  of  the  members  of  the  firm  oi  Shumate 
<&*  Wilson,  had,  at  a  certain  time,  to  wit,  March  the  10th,  i873,  paid 
said  William  B.  Walls  the  sum  oi  fifty  dollars  to  be  applied  on  an 
account  he,  the  said  William  B.  Walls,  as  the  attorney  of  said  Andrew 
Wallace,  then  and  there  had  and  held  against  said  Wilson  a;'  Shumate 
for  collection;  and  the  said  William  B .  Walls,  then  and  there,  upon  the 
trial  of  said  issue,  upon  his  oath  aforesaid,  feloniously,  wilfully,  cor- 
ruptly and  falsely,  before  said  court  aforesaid,  did  depose  and  swear 
in  substance  and  to  the  effect  following,  that  is  to  say,  that  said 
Robert  Wilson  never  did,  at  any  time,  ever  pay  him  any  money  at  all 
to  be  applied  on  the  account  of  Andrew  Wallace,  which  he,  the  said 
William  B.  Walls,  attorney  as  aforesaid  for  said  Andrew  Wallace,  then 
and  there  against  said  Wilson  er*  Shumate  had  and  held  for  collection 
in  favor  oi  Andrew  Wallace  aforesaid;  whereas,  in  truth  and  in  fact, 
sdixd  Robert  Wilson  did,  on  or  about  the  10th  day  of  March,  a.  d.  12,73, 
pay  to  said  William  B.  Walls,  attorney  for  said  Andrew  Wallace,  as 
aforesaid,  the  sum  oi  fifty  dollars  to  be  applied  on  said  account,  which 
he,  said  William  B.  Walls,  attorney  for  said  Andrew  Wallace  as  afore- 
said, then  and  there  held  against  said  firm  of  Wilson  6^  Shumate  for 
collection  as  aforesaid;  and  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  say  that  the  said  William  B.  Walls,  on  the  said  seventh  day 
of  October,  in  the  year  a.  d.  i875,  at  the  county  aforesaid,  before  the 

809  Volume  13. 


15101.  PERJURY.  15102. 

Boone  circuit  court  aforesaid,  upon  the  trial  aforesaid,  did,  in  manner 
and  form  aforesaid  feloniously,  wilfully,  corruptly  and  falsely  commit 
wilful  and  corrupt  perjury,  contrary  to  the  form  of  the  statute  in 
such  cases  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state  of  Indiatia. 

Henry  C.  Wills,  Prosecuting  Attorney. 

Form  No.  i  5  i  o  2 . 
(Precedent  in  State  v.  Nelson,  146  Mo.  259.)' 

\{Caption  as  in  Form  No.  10703.)]^ 

The  grand  jurors  of  the  state  of  Missouri,  impaneled,  sworn  and 
charged  to  inquire  within  and  for  the  body  of  the  county  of  Newton, 
in  the  state  aforesaid,  upon  their  oath  present  and  charge  that  here- 
tofore, to  wit  at  the  May  term  of  the  circuit  court  of  the  county  of 

Neivton  aforesaid,  on  the day  oi  May,  A.  d.  i857,  at  the  county 

aforesaid,  before  Hon.  /.  C.  Lamson,  judge  of  the  ^Jfih  judicial  circuit 
of  the  state  of  Missouri,  and  ex  officio  judge  of  the  Newton  county 
circuit  court,  a  certain  issue  between  one  E.  S.  Kenney  and  \\\t.  Kansas 
City,  Pittsburg  and  Gulf  Railroad  Company,  a  corporation,  for  dam- 
ages alleged  to  have  been  caused  by  said  railroad  company  in 
unlawfully  building  and  constructing  its  road  across  a  part  of  a 
natural  stream  of  water,  viz.,  that  part  of  said  Shoal  creek  known  as 
Cogswell's  slough,  at  a  point  near  which  plaintiff's  corn  and  wheat 
were  situate  in  said  county,  in  such  a  manner  as  to  entirely  obstruct 
the  waters  of  said  stream,  thereby  overflowing  and  damaging  the 
crops  of  the  said  E.  S.  Kenney,  wherein  the  said  E.  S.  Kenney  was 
plaintiff,  and  the  said  Kansas  City,  Pittsburg  and  Gulf  Railroad  Com- 
pany was  defendant,  came  on  to  be  tried  in  due  form  of  law,  the  said 
court  then  and  there  having  competent  authority  in  that  behalf;  and 
the  said  issue  was  then  and  there  tried  by  a  jury  of  the  county  in 
that  behalf,  duly  sworn  and  taken  between  the  parties  aforesaid; 
upon  which  said  trial,  one  A.  M.  Nelson,  then  and  there  appeared  as 
a  witness  for  and  on  behalf  of  the  said  Kansas  City,  Pittsburg  and 
Gulf  Railroad  Company,  defendant  in  the  action  aforesaid,  and  was 
then  and  there  duly  sworn  and  took  his  oath  before  the  said  court; 
which  said  oath  was  then  and  there  duly  administered  to  the  said  A. 
M.  Nelson,  by  one  D.  W.  Tuder,  who  was  then  and  there  clerk  of 
said  court,  having  full  power  and  competent  authority  to  administer 
the  said  oath  to  the  said  A.  M.  Nelson  in  that  behalf,  that  the  evi- 
dence which  he,  the  said  A.  M.  Nelson,  should  give  to  the  court  there, 
and  to  the  said  jury  so  sworn  as  aforesaid,  touching  the  matter  then 
in  question  between  the  said  parties,  should  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth;  and  that  at  and  upon  the  trial  of 
said  issue  so  joined  between  said  parties  aforesaid,  it  then  and  there 
was  and  became  a  material  question,  whether  the  said  stream  was  a 
natural  water  course,  and  whether  the  channel  in  and  across  which 
was  built  the  embankment  of  said  defendant's  railroad  was  a  natural 

1.  This  indictment  was  quashed  in  See,  generally,  supra,  note  i,  p.  790. 
the  court  below,  but  this  judgment  was  2.  The  matter  to  be  supplied  within  [  ] 
reversed   by  the  supreme  court.  will  not  be  found  in  the  reported  case. 
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water  course,  and  whether  at  all  times  water  flowed  through  the 
same,  and  whether  at  normal  stages  of  the  water  there  was  a  living 
stream  in  said  channel ;  and  that  the  said  A.  M.  Nelson,  then  and 
there,  upon  the  trial  of  the  said  issue  upon  his  oath  aforesaid,  felo- 
niously, willfully,  corruptly  and  falsely,  before  the  court  and  jury 
aforesaid,  did  depose  and  swear  in  substance  and  to  the  effect  fol- 
lowing, that  is  to  say,  that  said  stream  is  not  a  natural  water  course ; 
that  I  have  seen  it,  in  i8P4>  when  the  water  did  not  flow  through  said 
slough,  meaning  the  channel  aforesaid,  and  that  at  normal  stages  of 
the  water  there  was  no  living  stream  there,  meaning  in  the  channel 
aforesaid,  whereas,  in  truth  and  fact,  at  normal  stages  of  the  water 
there  was  a  living  stream  in  said  channel  and  slough,  and  was  and 
has  been  running  and  living  water  in  and  through  the  same  for  a 
long  time  prior  to  the  year  i8P^  and  during  said  year  and  ever  since 
said  date;  the  said  stream  being  a  part  of  the  natural  water  course 
aforesaid,  known  as  Shoal  creek.  And  so  the  grand  jurors  aforesaid, 
upon  their  oath  aforesaid,  say  that  the  said  A.  M.  Nelson,    on  the 

day  oiMay,  iS96,  at  the  county  and  state  aforesaid,  upon  the 

trial  aforesaid,  did,  in  manner  and  form  aforesaid,  feloniously,  wil- 
fully, corruptly,  and  falsely  commit  willful  and  corrupt  perjury  against 
the  peace  and  dignity  of  the  state. 

[{^Signature  and  indorsements  as  in  Form  No.  10703. ^Y- 

Form  No.  1 5  i  o  3  . 

(Precedent  in  State  v.  Voorhis,  52  N.  J.  L.  351.)* 

[{Title  of  court  as  in  Form  No.  10708.)]^ 

Bergen  county,  to  wit:  The  grand  inquest  of  the  State  of  Ne^v  Jer- 
sey in  and  for  the  body  of  the  Q.oyxwX.y  oi  Bergen,  upon  their  respective 
oaths,  present  that  heretofore,  to  wit,  at  the  Circuit  Court  holden 
at  the  township  of  New  Barbadoes,  within  and  for  the  said  county  of 
Bergen,  on  the  eighth  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-seven,  h&ior^  Jonathan  Dixon, 
esquire,  then  being  a  justice  of  the  Supreme  Court  of  Judicature  of 
the  Sx.zX.e.oi  New  Jersey,  and  holding  then  and  there  the  C/r^z/// Court 
in  and  for  the  county  aforesaid,  a  certain  issue  duly  joined  in  the  said 
court  between  The  First  National  Bank  of  Hackensack,  and  one  Richard 
P.  Terhune,  in  a  certain  plea  of  contract,  came  on  to  be  tried  in  due 
form  of  law,  and  was  then  and  there  tried  by  a  certain  jury  of  the 
country,  duly  summoned,  impaneled  and  sworn  between  the  parties 
aforesaid;  and  that  upon  the  said  trial,  Charles  H.  Voorhis,  late  of  the 
township  aforesaid,  in  the  county  aforesaid,  appeared  as  a  witness  on 
behalf  of  the  said  The  First  National  Bank  of  Hackensack,  the  plaintiff, 
and  was  duly  sworn,  and  took  his  corporal  oath  upon  the  Holy  Gospel 
of  God,  administered  by  Samuel  Taylor,  then  the  duly  qualified  clerk 
of  the  C/Wtt// Court  aforesaid,  before  X.\\e^sQ\(\  Jonathan  Dixon,  esquire, 
justice  as  aforesaid,  to  speak  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  touching  the  matters  in  issue  on  the  said  trial,  he,  the 

1.  The  matter  to  be  supplied  within  ment  was  held  sufficient  and  a  motion 
[]  will  not  be  found  in  the  reported  case,     to  quash   the  same  was  denied. 

2.  In  the  supreme  court,  this  indict-         See,  generally,  supra,  note  i,  p.  7go. 
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said  Samuel  Taylor^  clerk  as  aforesaid,  having  sufficient  and  competent 
power  and  authority  to  administer  the  said  oath  to  the  ^^XA  Charles  H. 
Voorhis  in  that  behalf  before  the  said  Jonatha7i  Dixon,  esquire,  justice 
as  aforesaid;  and  that  at  and  upon  said  trial  certain  questions 
became  and  were  material  in  substance  as  follows,  that  is  to  say, 
whether  the  said  The  First  National  Bank  of  Hackensack  theretofore 
had  taken,  received,  obtained  or  withheld  from  the  said  Richard  P. 
Terhune  for  divers  sums  of  money  theretofore  had  and  received  of 
and  from  the  said  The  First  National  Bank  of  Hackensack  by  the  said 
Richard  P.  Terhune,  above  the  value  of  six  dollars  for  the  forbearance 
of  one  hundred  dollars  for  a  year,  or  at  that  rate,  and  that  the  said 
Charles  H.  Voorhis,  being  so  sworn  as  aforesaid,  and  being  then  and 
there  lawfully  required  to  depose  the  truth  in  the  proceedings  and 
suit  aforesaid,  at  and  upon  the  said  trial  of  the  proceeding  and  suit 
aforesaid,  at  the  court  aforesaid,  then  and  there  willfully,  corruptly, 
falsely  and  knowingly  did  say,  depose  and  swear,  among  other  things, 
in  substance  and  to  the  effect  following,  that  is  to  say,  "this  bank 
never  charged  more  than  six  per  cent.,"  meaning  thereby  that  the 
said  The  First  National  Bank  of  Hackensack  had  not  theretofore  had, 
taken,  received,  obtained  or  withheld  from  the  s,a.i(l  Richard  P .  Ter- 
hune, for  divers  sums  of  money  theretofore  had  and  received  of  and 
from  the  said  The  First  National  Bank  of  Hackensack  by  the  said 
Richard  P.  Terhune,  a.hove  the  value  oi  six  dollars  for  the  forbear- 
ance of  one  hundred  dollars  for  a  year,  or  at  that  rate;  whereas,  in 
truth  and  in  fact,  the  said  The  First  National  Bank  of  Hackensackhz.6. 
theretofore  taken,  received,  obtained  and  withheld  from  the  said  Rich- 
ard P.  Terhune,  for  divers  sums  of  money  theretofore  had  and  received 
of  and  from  the  said  The  First  National  Bank  of  Hackensack  by  the 
ssiid.  Richard  P.  Terhune,  above  the  value  of  six  dollars  for  the  for- 
bearance of  one  hundred  dollars  for  a  year,  or  at  that  rate,  as  the  said 
Charles  H.  Voorhis  then  and  there  well  knew.  And  so  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  say  that  the  said  Charles  H. 
Voorhis,  in  manner  and  form  aforesaid,  did  commit  willful  and  cor- 
rupt perjury  against  the  form  of  the  statute  in  such  case  made  and 
provided,  against  the  peace  of  this  state,  the  government  and  dignity 
of  the  same.  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  further  present,  that  heretofore,  to-wit,  at  the  Circuit  Court  holden 
at  the  township  of  Ne7u  Barbadoes,  within  and  for  the  said  county  of 
Bergen,  and  within  the  jurisdiction  of  this  court,  on  the  eighth  day  of 
December,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-seven,  before  Jonathan  Dixon,  esquire,  then  being  a  justice  of 
the  Supreme  dowxX.  of  Judicature  of  the  State  oi  New  Jersey,  and  hold- 
ing then  and  there  the  Circuit  Court  in  and  for  the  county  aforesaid, 
a  certain  issue  duly  joined  in  the  said  court  between  the  The  First 
National  Bank  of  Hackensack  and  one  Richard P .  Terhune,  in  a  certain 
plea  of  contract,  came  on  to  be  tried  in  due  form  of  law,  and  was  then 
and  there  tried  by  a  certain  jury  of  the  country,  duly  summoned, 
impaneled,  and  sworn  between  the  parties  aforesaid;  and  that  upon 
the  said  trial,  Charles  H.  Voorhis,  late  of  the  township  aforesaid,  in 
the  county  aforesaid,  appeared  as  a  witness  on  behalf  of  the  said  The 
First  National  Bank  of  Hackensack,  the  plaintiff,  and  was  duly  sworn  and 
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took  his  corporal  oath  upon  the  Holy  Gospel  of  God,  before  the  said 
Jonathan  Dixon,  esquire,  justice  as  aforesaid,  to  speak  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  touching  the  matters  in  issue  on 
the  said  trial,  he,  the  ssad  Jonathan  Dixon,  esquire,  justice  as  aforesaid, 
having  sufficient  and  competent  power  and  authority  to  administer  the 
said  oath  to  the  said  Charles  H.  Voorhis  in  that  behalf;  and  that  at  and 
upon  said  trial  certain  questions  became  and  were  material  in  sub- 
stance as  follows,  that  is  to  say,  whether  the  said  The  First  National 
Bank  of  Hac kens ack  thtvttoiovt  had  taken,  received,  obtained,  with- 
held from  or  charged  to  the  said  Richard  P.  Terhune,  for  divers  sums 
of  money  theretofore  had  and  received  of  and  from  the  said  The  First 
National  Bank  of  Hackensack  by  the  %z\6.  Richard  P .  Terhune,  above 
the  value  of  six  dollars  for  the  forbearance  of  one  hundred  dollars  for 
a  year,  or  at  that  rate,  and  that  the  said  Charles  H.  Voorhis,  being  so 
sworn  as  aforesaid,  and  being  then  and  there  lawfully  required  to 
depose  the  truth  in  the  proceeding  and  suit  at  law  aforesaid,  at  and 
upon  the  said  trial  of  the  proceeding  and  suit  at  law  aforesaid,  at  the 
court  aforesaid,  then  and  there,  wilfully,  corruptly,  falsely,  and 
knowingly,  did  say,  depose  and  swear,  among  other  things,  in 
substance  and  to  the  effect  following,  that  is  to  say,  "this  bank 
never  charged  more  than  six  per  cent.,"  meaning  thereby  that  the 
said  The  First  National  Bank  of  Hackensack  had  not  theretofore  had, 
taken,  received,  obtained,  withheld  from  or  charged  to  the  said 
Richard P .  Terhune,  for  divers  sums  of  money  theretofore  had  and 
received  of  and  from  the  said  The  First  National  Bank  of  Hackensack 
by  the  said  Richard  P.  Terhune,  above  the  value  of  six  dollars  for 
the  forbearance  of  one  hundred  dollars  for  a  year,  or  at  that  rate; 
whereas,  in  truth  and  in  fact,  the  said  The  First  National  Bank  of 
Hackensack  had  theretofore  taken,  received,  obtained,  withheld  from 
and  charged  to  the  said  Richard  P.  Terhune,  for  divers  sums  of  money 
theretofore  had  and  received  of  and  from  the  said  The  First  National 
Bank  of  Hackensack  by  the  said  Richard  P.  Terhune,  above  the  value 
of  six  dollars  for  the  forbearance  of  one  hundred  dollars  for  a  year,  or 
at  that  rate,  as  the  said  Charles  H.  Voorhis  then  and  there  well  knew. 
And  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that 
the  said  Charles  H.  Voorhis,  in  manner  and  form  aforesaid,  did  com- 
mit willful  and  corrupt  perjury,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  against  the  peace  of  this  state,  and 
government  and  dignity  of  the  same. 

A.  D.  Campbell,  Prosecutor. 

Form  No.  15  104. 

(N.  Car.  Laws  (1889),  c.  83.)' 

(  Venue  and  title  of  court  as  in  Form  No.  10711. ) 

The  jurors  for  the  State  on  their  oath  present,  thaty^^«  Doe^  of 
Wake  county,  did  unlawfully  commit  perjury  upon  the  trial  of  an 
action  in  the  Superior  court  of  Wake  county,  wherein  John  Doe  was 
plaintiff  and  Richard  Roe  was  defendant,  by  falsely  asserting,  on  oath 

1.  See,  generally,  supra,  note  i,  p.  790. 
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(or  solemn  averment),  that  (^Here  set  out  statements  alleged  to  be  false'), 
knowing  said  statement,  or  statements,  to  be  false,  or  being  ignorant 
whether  or  not  the  said  statement  was  true  against  the  form  {conclud- 
ing as  in  Form  No.  10711). 

Form  No.  15105. 

(Precedent  in  State  v.  Smith,  63  Vt.  202.)' 

[(^Commencing  as  in  Form  No.  10723)  present  that]^  at  the  term  of  the 
County  Court  begun  and  held  at  Newport  within  and  for  the  county 
of  Orleans  aforesaid,  on  the  first  Tuesday  of  February,  a.  d.  i8<?7,  a 
certain  issue  was  joined  in  the  aforesaid  court,  in  a  certain  action 
then  and  there  pending  in  said  County  Court,  of  which  said  action  the 
said  County  Court  had  full  jurisdiction  to  try  and  determine,  and 
wherein  one  Isaac  Henry  Pierson  Rowell,  in  his  individual  capacity,  and 
the  said  Isaac  Henry  Pierson  Rowell,  as  surviving  partner  of  the  late 
firm  of  y.  &'.  H.  Rowell,  which  co-partnership  consisted  of  the  said 
Isaac  Henry  Pierson  Rowell  0.116.  onQ  Joseph  Rowell,  now  deceased,  was 
plaintiff,  and  the  estate  of  one  Warren  Fuller,  deceased,  was  defend- 
ant; and  that  afterwards,  to  wit:  at  the  term  aforesaid  of  the  county 
aforesaid,  said  issue  came  on  to  be  tried  in  due  form  of  law  by  the 
jury  of  the  country  in  that  behalf  duly  empaneled  and  sworn  to  try 
such  issue;  and  upon  the  trial  of  aforesaid  issue,  and  to  wit:  on  the 
Jf.th  day  of  February,  a.  d.  \Z87,  one  John  W.  Smith  of  Berlin, 
in  the  county  of  Washington,  and  State  of  Vermont,  did  then  and  there 
appear  and  was  produced  as  a  witness  and  was  received  to  give 
evidence  on  behalf  of  the  said  Isaac  Henry  Pierson  Rowell,  plaintiff 
as  aforesaid,  in  said  cause ;  and  the  said  John  W.  Smith  in  and  before 
said  court,  was  then  and  there  duly  sworn  by  the  clerk  of  said  court, 
and  did  then  and  there  take  his  corporal  oath  that  the  evidence  he, 
the  said  John  W.  Smith,  would  give  to  the  court  and  jury  sworn 
between  the  parties  aforesaid,  touching  the  matters  in  question  in  the 
said  issue,  should  be  the  truth,  the  whole  truth  and  nothing  but  the 
truth,  the  said  court  by  their  said  clerk  then  and  there  having  full 
power  and  authority  by  law  to  administer  an  oath  on  such  an  occasion, 
and  then  and  there  upon  the  trial  of  such  issue,  it  became  and  was  a 
material  question  on  the  said  issue,  whether  he,  the  said  Warren 
Fuller,  in  his  lifetime,  on  to  wit:  the  5th  day  of  June,  A.  D,  \%8Jf,  or  on 
any  other  day,  had  signed  his,  the  said  Warren  Fuller's,  name  to  and 
delivered  or  caused  to  be  delivered  unto  the  sdiidlsaac  Henry  Pierson 
Rowell,  a  certain  writing  or  document  in  the  words  and  figures  follow- 
ing, to  wit:  (^Here  was  set  out  a  copy). 

And  that  thereupon  the  said  John  W.  Smith,  having  been  so  sworn 
as  aforesaid,  did  then  and  there  feloniously,  wilfully  and  corruptly 
testify  and  say  in  substance  and  effect,  that  he,  the  said  John  W. 
Smith,  was  in  the  hotel,  then  called  and  known  as  the  American  House, 
in  the  village  of  Montpelier,  in  the  town  of  Montpelier  aforesaid,  in  the 

1.  This  indictment  was  held  sufficient  2.  The  matter  enclosed  by  and  to  be 
by  the  supreme  court.  supplied  within  []  will  not  be  found  in 

See,  generally,  supra,  note  i,  p.  790.     the  reported  case. 
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county  of  Washington,  on  the  day  and  date  of  the  said  writing  or  docu- 
ment hereinbefore  named  and  described,  and  that  while  he,  the  said 
John  W.  Smith,  was  in  the  said  American  House  as  aforesaid,  said 
Warren  Fuller  came  into  the  same  room  in  said  American  House  in 
which  the  said  John  W.  Smith  then  was,  as  aforesaid,  and  that  while 
the  said  Warren  Fuller  was  in  the  said  room  in  said  American  House 
as  aforesaid,  he,  the  said  John  W.  Smith,  saw  said  Warren  Fuller  sign 
his,  the  said  Warren  Fuller's,  name  to  said  writing  or  document  here- 
inbefore named  and  described,  whereas,  in  truth  and  in  fact,  the  said 
John  W.  Smith  did  not  see  the  said  Warren  Fuller  in  said  American 
House  oxi  the  day  of  the  date  of  said  writing  or  document  hereinbefore 
named  and  described;  nor  did  the  said  Warren  Fuller  sign  his,  the 
said  Warren  Fuller's,  name  to  said  writing  or  document  hereinbefore 
named  and  described,  in  said  American  House  or  elsewhere,  on  the 
day  of  the  date  of  said  writing  or  document  hereinbefore  named  and 
described,  or  on  any  other  date. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say :  that 
the  said  John  W.  Smith,  on  the  trial  of  the  issue  aforesaid,  on  the  day 
and  year  aforesaid,  before  the  said  County  Court,  falsely,  maliciously, 
wilfully,  knowingly  and  wickedly  in  manner  and  form  aforesaid,  did 
commit  wilful  and  corrupt  perjury,  contrary  to  the  form,  force  and 
effect  of  the  statute  in  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state. 

ee.  Before  Justice's  Court. 

Form  No.  15106. 

(Precedent  in  State  v.  Huckeby,  87  Mo.  415.)' 

State  of  Missouri,  ) 
County  of  Scott.     ) 

In  the  circuit  court  of  Scott  county,  Missouri,  April  term,  i%8S. 

The  grand  jurors  for  the  state  of  Missouri,  duly  empaneled,  sworn 
and  charged  to  inquire  within  and  for  the  county  of  Scott  aforesaid, 
upon  their  oath,  present  that,  heretofore,  at  one  of  the  justice  of  the 
peace  courts  of  Richland  township,  in  said  county  and  state,  on  the 
eleventh  day  oi  January,  iS83,  before  William  Boutwell,  Esquire,  one 
of  the  justices  of  the  peace  of  said  township,  in  said  county  and  state, 
a  certain  issue  between  oxit.  James  Marshall  and  o^^  John  D.  Ebert, 
in  a  certain  action  to  recover  money  had,  received  and  paid  out,  by 
mistake  or  oppression,  wherein  the  s^^di  James  Marshall -^diS  plaintiff, 
and  the  said  John  D.  Ebert  was  defendant,  came  on  to  be  tried  in  due 
form  of  law,  the  said  court  then  and  there  having  competent  authority 
in  that  behalf,  and  the  said  issue  was  then  and  there  tried  by  the  said 
justice  of  the  peace,  sitting  as  a  court  as  aforesaid  in  that  behalf, 
upon  which  said  trial  one  William  R.  Huckeby  then  and  there  appeared 
as  a  witness  for,  and  in  behalf  of,  the  said  John  D.  Ebert,  the  said 
defendant  in  the  action  aforesaid,  and  was  then  and  there  duly  sworn, 

1,  In  the  supreme  court,  it  was  held  that  the  court  below  erred  in  quashing  it. 
that  this  indictment  was  sufficient  and        See,  generally,  supra,  note  i,  p.  790. 
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and  took  his  oath  before  the  said  court,  which  said  oath  was  then  and 
there  administered  by  the  said  William  Boutwell,  Esquire,  justice  of 
the  peace  as  aforesaid,  then  and  there  sitting  as  a  court  as  aforesaid, 
then  and  there  having  full  power  and  competent  authority  to  admin- 
ister the  said  oath  to  the  said  William  R.  Huckeby  in  that  behalf,  that 
the  evidence  which  he,  the  said  William  R.  Huckeby,  should  give  to 
the  court  then  and  there  aforesaid  should  be  the  truth,  the  whole 
truth  and  nothing  else  but  the  truth,  and  that,  upon  the  trial  of  the 
issue  so  joined  between  the  parties  aforesaid,  it  then  and  there  became, 
and  was,  a  material  question  whether  the  said  James  Marshall  had 
bought  of  the  said  John  D.  Ebert,  at  his  store  in  the  town  of  Sikeston, 
in  said  county  and  state,  on  the  twentieth  day  oi  January,  i883,  cer- 
tain goods,  wares  and  merchandise,  amounting  in  price  and  value  to 
^.90,  itemized  as  follows:  Calico  of  the  price  and  value  of  ^«<f  dollar; 
one  pair  of  shoes  for  ninety  cents;  one  pair  of  shoes  iov  seventy -five  cents; 
eight  yards  of  prints  for  one  dollar  and  sixty  cents,  and  checks  for 
sixty-five  cents.  And  that  the  said  William  R.  Huckeby  then  and  there, 
on  the  trial  of  said  issue,  upon  his  oath  aforesaid,  feloniously,  wil- 
fully, corruptly,  and  falsely,  before  the  court  aforesaid,  did  depose 
and  swear  in  substance,  and  to  the  effect  following;  that  is  to  say: 
"  That  the  said  James  Marshall,  on  the  t^ventieth  day  of  January,  i888, 
did  buy  of  the  said  John  D.  Ehert,  at  his  store  in  said  town  of 
Sikeston,  aforesaid,  calico  at  the  price  of  one  dollar,  one  pair 
of  shoes  for  seventy-five  cents,  one  pair  of  shoes  for  ninety  cents, 
eight  yards  of  prints  for  otie  dollar  and  sixty  cents,  and  checks 
for  sixty-five  cents,  saying:  I  (meaning  himself)  say  this  is  the 
James  Marshall  (meaning  the  said  James  Marshall  then  and  there 
at  the  time  being  the  plaintiff  in  the  cause  of  action  aforesaid) 
who  got  these  goods  (meaning  the  calico,  shoes,  checks  and 
prints  aforesaid)."  The  said  Willia?n  R.  Huckeby  then  and  there 
well  knowing  that  the  said  James  Marshall,  the  plaintiff  in  said 
action,  was  not  the  person  who  bought  said  articles  of  goods,  wares 
and  merchandise  of  the  said  John  D.  Ebert,  the  defendant  in  said 
action,  at  his  store  in  said  town  of  Sikeston,  on  the  twentieth  day  of 
January,  i882,  and  that  the  said  William  R.  Huckeby  then  and  there 
knew  that  the  said  testimony  by  him  given,  under  oath  as  aforesaid, 
to  be  false  and  corrupt;  whereas,  in  truth  and  in  fact,  the  said  James 
Marshall  did  not  buy  said  articles  of  goods,  wares  and  merchandise, 
to  wit:  the  said  calico,  shoes,  prints  and  checks,  amounting  to  four 
dollars  and  ninety  cents,  but  that  onQ  James  H.  Marshall  did  buy  said 
calico,  shoes,  prints  and  checks,  for  the  price  of  four  dollars  and 
ninety  cents  aforesaid,  at  the  time  and  place  aforesaid,  and  of  the  said 
John  D.  Ebert  aforesaid.  And  so  the  grand  jurors  aforesaid,  upon 
their  oath  aforesaid,  say  that  the  said  William  R.  Huckeby,  on  the  said 
11th  day  of  January,  iS83,  at  the  county  and  state  aforesaid, 
before  the  court  aforesaid,  upon  the  trial  aforesaid,  did,  in  manner 
and  form  aforesaid,  feloniously,  wilfully,  corruptly,  and  falsely,  com- 
mit wilful  and  corrupt  oerjury  against  the  peace  and  dignity  of  the 
state. 

Albert  De  Reign,  Prosecuting  Attorney. 
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State  of  Nebraska,    ^ 


Form  No.  15107. 

(Precedent  in  Gandy  v.  State,  23  Neb.  438-)' 

\ 
Richardson  County.  ) 

Of  the  October  term  of  the  district  court  of  Richardson  county  in  the 
state  of  Nebraska,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  eighty-seven,  Edwin  Falloon,  county  attorney  for  said  county 
of  Richardson  in  the  name,  by  the  authority,  and  on  behalf  of  the 
said  state  of  Nebraska,  information  makes  that  James  L.  Gandy, 
on  the  8th  day  oi  April,  in  the  year  of  our  [Lord]  one  thousand  eight 
hundred  and  eighty-seven,  in  said  county,  in  a  certain  action  for  the 
forcible  entry  and  detention  of  certain  real  estate,  pending  in  the 
justice  court,  before  Garret  Minor,  a  justice  of  the  peace  within  and 
for  said  county,  v^\\^x€\n  Daniel  H.  Maxson  was  plaintiff,  and  Satmiel 
Powell  was  defendant,  the  said  James  L.  Gandy  did  then  and  there 
appear  as  a  witness  for  and  on  behalf  of  said  Samuel  Powell,  the  said 
defendant  in  said  action,  in  said  court  before  said  Garret  Minor, 
who,  as  justice  of  the  peace  as  aforesaid,  had  full  power  and  jurisdic- 
tion to  hear,  try,  and  determine  said  action,  and  while  the  said  Gar- 
ret Minor,  as  justice  of  the  peace  aforesaid,  was  hearing  and  trying 
said  action,  the  said  James  L.  Gandy,  being  then  and  there  duly  sworn 
by  said  Garret  Minor,  justice  of  the  peace  aforesaid,  and  duly  empow- 
ered and  authorized  by  law  to  administer  oaths,  he,  the  ^si\d  James  L. 
Gandy,  did  then  and  there,  in  a  matter  material  to  said  action,  will- 
fully, falsely,  corruptly,  and  feloniously,  depose  and  declare  under 
oath  certain  matters  in  regard  to  said  action,  in  substance  and  effect 
as  follows,  to-wit:  That  one  y.  J/.  Thayer  (me.3.nmg  John  M .  Thayer^ 
did  on  the  fourth  day  of  February,  i887,  in  Oberlin,  Kansas,  execute 
toy.  L.  Gandy  (meaning yi2/«^/Z.  Gandy)  a  lease  for  the  south-east 
quarter  of  the  south-east  quarter  of  section  five,  and  the  south-west 
quarter  of  the  south-west  quarter  of  section  fojir,  all  of  said  land 
being  in  township  tivo  and  range  thirteen,  in  said  county;  that  said 
lease  was  delivered  to  John  If.  Beery  on  said  fourth  day  of  February, 
and  retained  by  said  John  H.  Beery  until  the  twenty-first  day  of  March, 
i857;  that  on  said  twenty-first  day  of  March  S3.\d  John  H.  Beery  deliv- 
ered to  ?,a.\d  James  L.  Gandy  said  lease;  that  on  the  second  day  of 
April,  iS87,  he,  the  said  James  Z.  Gandy,  wrote  a  true  and  correct 
copy  of  said  lease,  and  then  delivered  said  original  lease  to  said 
Samuel  Pmvell,  and  that  said  Samuel  Powell  had  lost  said  original 
lease,  and  that  the  following,  which  was  then  and  there  introduced 
in  evidence  in  said  action,  is  said  copy  of  said  original  lease,  to  wit: 

'■^Humboldt,  Nebraska,  February  Jf,  i887. 

For  and  in  consideration  of  the  sum  of  t7iio  hundred  and  seventy-five 
•dollars  I  (meaning  saidy^//«  M.  Thayer)  hereby  lease  unto  saidy.  Z. 
G^a«^  (meaning  sa\6.  James  L.  Gandy)  the  farm  I  (meaning  saxd  John 
M.  Thayer)  live  on,  S.  E.  l-J^  S.  E.  1-Jf.  sec.  five  and  S.  W.  1-^  S.  W. 
1-J^.  sec.  four,  town  two,  range  13,  (meaning  the  south-east  quarter 
•of  the  south-east  quarter  of  section  ^z'^,  and  the  south-west  quarter  of 

1.  This  information    was   held  suffi-     was  reversed  for  errors  in  instruction, 
-cient,    but   a   judgment   of   conviction         See,  generally,  supra,  note  i,  p.  790. 
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the  south-west  quarter  of  section /^^wr,  all  of  said  land  being  in  town- 
ship two  and  range  thirteen^  in  said  county),  for  the  crop  season  end- 
ing December  one,  iS87. 

J.  M.  Thayer  (meaning  John  M.  Thayer^. 

Witness,  John  Marshall." 

Whereas,  in  truth  and  in  fact,  said  John  M.  Thayer  did  not  on  said 
Jourth  day  of  February,  or  at  any  other  time,  in  said  Oberlin,  or  any 
other  place,  execute  a  lease  for  said  land  to  said  James  L.  Gandy^ 
nor  was  said  lease  delivered  to  said  John  H.  Beery  on  said  fourth 
day  of  February,  or  at  any  other  time,  and  retained  by  sdJxd  John  H. 
Beery  until  said  twetity-first  day  of  March,  or  for  any  period  of  time; 
nor  did  said  John  H.  Beery  deliver  to  said  James  L.  Gandy  said  lease 
on  said  tioenty-first  day  of  March,  or  at  any  time;  nor  did  'i.diiCi  James 
L.  Gandy  op  the  said  second  day  of  April,  or  at  any  other  time,  write 
a  true  and  correct  copy,  or  any  copy,  of  said  lease;  nor  did  said 
James  L.  Gandy  on  said  second  day  of  April,  or  at  any  other  time, 
deliver  said  original  lease  to  said  Samuel  Powell;  nor  did  said  Samuel 
Po7uell  ever  have  the  possession  of,  or  lose,  said  original  lease;  nor 
did  sddd  John  Marshall  Q\&r  witness  said  original  lease;  nor  is  said 
pretended  copy  of  said  original  lease  a  true  copy  of  any  lease  what- 
ever; nor  did  the  so  called  original  lease  ever  have  any  existence. 
He,  the  said  James  L.  Gandy,  then  and  there  well  knowing  the  said 
matters  so  as  aforesaid  by  him  deposed  and  declared  to  be  true  then 
and  there  to  be  false,  and  the  saXd  James  L.  Gandy  did,  then  and 
there,  and  thereby,  falsely,  willfully,  corruptly,  and  feloniously  commit 
willful  and  corrupt  perjury,  contrary  to  the  form  of  the  statute  in 
such  cases  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state  of  Nebraska. 

Edwin  Falloon,  County  Attorney. 

(J?)  On  Application  for  Continuance. 

Form  No.  i  5  i  o  8 . 
(Ala.  Crim.  Code  (1896),  §  4923,  No.  68.)' 

(Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  John 
Doe,  on  application  for  a  continuance  in  a  civil  action  in  the  Circuit 
court  of  Dale  county,  in  which  one  Richard  Roe  was  plaintiff  and  the  said 
John  Z>^i? defendant,  being  duly  sworn  by  the  clerk  of  said  court,  who 
had  authority  to  administer  such  oath,  falsely  swore  (stating  the  facts'), 
the  matters  so  sworn  to  being  material,  and  the  oath  of  the  saXd  John 
Doe,  in  relation  to  such  matters,  being  wilfully  and  corruptly  false, 
against  the  (^concluding  as  in  Form  No.  10680). 

(c)  On  Application  for  Service  by  Publication. 

Form  No.  i  5  i  o  9  . 

(Precedent  in  State  v.  Bunker,  38  Kan.  737.)* 

1.  Alabama. — Crim.   Code  (1896),   §         2.  Under  this  indictment  the  defend- 

5200.  ant    was  convicted,  but,    it  appearing 

See,  generally,  supra,  note  i,  p.  790.     that   before   any   criminal    proceeding 
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\(^Title  of  court  and  cause  as  in  Form  No.  10825^^ 
I,  Silas  W.  Porter,  the  undersigned,  county  attorney  of  said  county, 
in  the  name,  by  the  authority  and  on  behalf  of  the  state  of  Kansas, 
come  now  here  and  give  the  court  to  understand  and  be  informed 
that  on  the  15th  day  of  July,  i'&85,  in  said  county  of  Ness  and  state 
of  Kansas,  one  James  M.  Bunker  did  then  and  there  unlawfully  and 
feloniously,  in  a  certain  action  then  pending  in  the  district  court,  in 
and  for  said  Ness  county,  wherein  said  James  M.  Bunker  was  plaintiff 
and  Cecilia  Bunker  was  defendant,  brought  for  the  purpose  of  obtain- 
ing a  divorce  in  behalf  of  said  James  M.  Bunker,  come  in  his  own 
proper  person, before  one  Fred.  H.  Kurtz,  as  notary  public,  duly  and 
legally  commissioned  to  act  as  such,  in  and  for  said  county  of  Ness^ 
and  to  administer  oaths  as  provided  by  law,  and  to  the  said  Fred.  H. 
Kurtz,  as  notary  public,  did  then  and  there  present  an  affidavit  in 
writing,  in  words  and  figures  and  to  the  tenor  as  follows,  to  wit: 
{^Here  was  set  out  a  copy).  That  said  James  M.  Bunker  read  the  said 
affidavit  in  the  words  and  figures  and  to  the  tenor  as  aforesaid,  and 
well  knowing  the  contents  thereof,  before  the  said  Fred.  H.  Kurtz, 
notary  public,  signed  the  same  as  aforesaid,  with  his  own  name,  and 
then  and  there  took  a  solemn  oath  administered  then  and  there  to 
him  by  the  said  Fred.  H.  Kurtz,  as  notary  public,  as  provided  by 
law,  that  the  matters  and  allegations  therein  contained  were  the  truth, 
the  whole  truth,  and  nothing  but  the  truth;  he,  the  said  Fred.  H. 
Kurtz,  notary  public  as  aforesaid,  then  and  there  having  full  power  to 
administer  said  oath,  and  the  sdad  James  M.  Bunker  then  and  there 
intending  and  designing  to  file  said  affidavit  as  aforesaid,  in  said 
action  for  divorce,  said  affidavit  being  the  usual  affidavit  provided  by 
law  where  an  action  is  brought  in  said  state  of  Kansas,  by  a  resident 
thereof,  against  a  non-resident  of  the  state,  to  obtain  a  divorce,  and 
where  personal  service  of  summons  cannot  be  made  upon  the  defend- 
ant within  said  state  of  Kansas.  And  afterwards,  to  wit,  on  the  same 
day,  the  said  James  M.  Bunker  f\\e6.  in  said  cause,  in  said  district  court, 
said  affidavit  with  his  petition  in  said  cause,  praying  for  a  divorce 
from  said  Cecilia  Bunker,  and  that  said  affidavit  was  then  and  there, 
and  by  virtue  of  the  statute  in  such  case  made  and  provided,  became 
material  to  the  issues  and  matters  to  be  tried  in  said  district  court  in 
said  action  for  divorce  as  aforesaid;  and  summons  by  publication  was 
upon  said  affidavit  made  as  provided  by  law  in  said  action;  and  that 
afterward  upon  the  trial  of  said  action,  at  the  Septetnber  term  of  said 
district  court,  in  the  year  i8<^5,  the  said  James  M.  Bunker  obtained 
from  said  court,  upon  said'Service  made  upon  said  affidavit,  a  decree 
of  divorce  from  the  said  Cecilia  Bunker,  the  said  Cecilia  Bunker  being 
then  and  there  his  lawfully  wedded  wife;  whereas  said  defendant 
Cecilia  Bunker,  in  truth  and  in  fact  did  then,  on  the  15th  day  of  July., 

was  commenced  against  the  defendant  convicted  in  the  district  court  of  Ness 

Lane  county  had  been  properly  organ-  county  without  his  consent  and  over 

ized  and  entitled  to  a  district  court,  it  his  objection. 

was  held  by  the  supreme  court  that  the  See,  generally,  supra,  note  i,  p.  790. 

district  court  of  Lane  county  had  juris-  1.  The  matter  to  be  supplied  within 

diction  of  the  offense  and  that  the  de-  [  ]  will  not  be  found  in  the  reported 

fendant  could  not  be  legally  tried  and  case. 
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i855,  and  at  all  times  theretofore,  and  ever  since  has,  resided  and  did 
reside  in  Sumner  county,  in  said  state  of  Kansas,  and  within  about 
four  miles  of  said  James  M.  Bunker's  place  of  residence  —  the  said 
Cecilia  Bunker  residing  all  of  the  time  aforesaid  at  her  father's  house, 
where  said  James  M.  Bunker  had  a  short  time  before  lived  with  her 
as  her  husband,  and  where  %2i\A  James  M.  Bunker  had  frequently  seen 
her,  and  left  her,  all  of  which  the  said  James  M.  Bunker,  then  and 
there  on  the  15th  day  oi  July,  i885,  and  all  times  thereafter  well 
knew;  and  that  he,  the  said  Ja?nes  M.  Bunker,  then  and  there,  on 
the  said  15th  day  of  July,  i885,  falsely,  wilfully,  maliciously  and  cor- 
ruptly swore  to  said  affidavit  as  aforesaid;  he,  the  said  James  M. 
Bunker,  then  and  there,  and  at  the  time  of  obtaining  said  divorce  as 
aforesaid,  well  knowing  that  said  affidavit  was  false,  and  by  him,  the 
said  James  M.  Bunker,  falsely,  wilfully,  maliciously  and  corruptly 
sworn  to  as  aforesaid;  and  that  the  said  James  M.  Bunker,  in  the 
manner  and  form  aforesaid,  did  then  and  there  unlawfully,  feloniously, 
falsely,  willfully,  maliciously  and  corruptly  commit  the  crime  of 
perjury,  as  aforesaid,  contrary  to  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state  of 
Kansas. 

[(^Signature  and  indorsements  as  in  Form  No.  10825.)]^ 


(d^  In  Justifying  on  Bond. 

Form  No.  1 5  1 1  o . 

(Precedent  in  State  v.  Champion,  ti6  N.  Car.  987.)* 

\(^Title  of  court  and  venue  as  in  Form  No.  10111.^)^ 
The  jurors  for  the  State,  upon  their  oath,  present  that  y^wr^j /. 
Champioti,  late  of  Franklin  county,  on  the  19th  day  of  October,  a.  d. 
\Z91,  at  and  in  the  county  aforesaid,  did,  unlawfully  and  feloniously, 
commit  perjury  upon  a  justification  on  a  certain  undertaking  before 
S.  G.Davis,  a  Notary  Public,  in  and  for  the  State  oi North  Carolina, 
which  said  undertaking  was  filed  in  a  certain  civil  action  pending  in 
the  Superior  Court  of  Nash  county,  wherein  S.  B.  Ricks  was  plaintiff 
and  James  Strother,  Ed.  Strother  and  Lucius  Strother  were  defendants, 
by  falsely  asserting  on  oath  that  he,  the  szxd  James  I.  Champion,  was 
worth  over  and  above  his  liabilities  and  exemptions  allowed  by  law, 
one  thousand  and  seventy  dollars,  knowing  the  said  statement  or 
statements  to  be  false,  or  being  ignorant  whether  or  not  said 
statement  was  true,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  agamst  the  peace  and  dignity  of  the 
State. 

[(^Signature  and  indorsements  as  in  Form  No.  lOTH.^Y- 

1.  The  matter  to  be  supplied  within  scribed  by  chapter  83  of  the  Acts  of 
[  ]  will  not  be  found  in  the  reported  1889,  but  a  judgment  of  conviction  was 
case.  reversed  for  errors  in  the  admission  of 

2.  This    indictment   was    held    suffi-  evidence. 

cient,   being   in   the   exact    form   pre-        See,  generally,  supra,  note  i,  p.  790. 
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(2)  Criminal  Prosecution. 

{a)  In  Signing  Criminal  Complaint. 

Form  No.  1 5  1 1 1 . 

(Precedent  in  Pennaman  v.  State,  58  Ga.  337.)* 

[(^Commencing  as  in  Form  No.  10689,  and  continuing  down  to  *)]2 
^\^,\)eiort,  Isaac  Russell,  as  a  justice  of  the  peace  in  and  for  said 
county,  in  a  judicial  proceeding,  the  said  Isaac  Russell  being  then  and 
there  a  judicial  officer  fully  competent  and  authorized  to  administer 
a  lawful  oath,  and  when  a  lawful  oath  was  to  the  said  Thomas  M.  Pen- 
naman, by  the  sdixd  Isaac  Russell,  as  justice  of  the  peace  as  aforesaid, 
administered,  wilfully,  knowingly,  absolutely  and  falsely  swear, 
amongst  other  things,  in  substance  and  in  eifect  following,  that  is  to 
say,  that  Cornelia  Bro7vn,  on  May  29th,  i876,  in  the  county  of  Chatham, 
and  state  of  Georgia,  did  violently  assault  and  strike  him,  the  said 
Thomas  M.  Pennaman,  with  a  rock  or  brickbat,  inflicting  a  painful 
wound  on  the  back  of  him,  the  said  Thomas  M.  Penna7tian,  all  of  the 
said  matters  so  wilfully,  knowingly,  absolutely  and  falsely  sworn  to 
in  substance  and  effect  by  the  said  Thomas  M.  Pennaman,  being  then 
and  there  material  to  the  issue  in  the  judicial  proceeding  aforesaid, 
the  said  Thomas  M.  Pennaman  being  then  and  there  in  the  said  judi- 
cial proceeding,  making  and  swearing  to  an  affidavit  before  the  said  jus- 
tice of  the  peace,  for  the  purpose  of  having  a  warrant  issued  against 
the  said  Cortielia  Brown  for  the  offense  of  an  assault  and  battery. 

And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  say,  that  the 
said  Cornelia  Brown  did  not  in  truth  and  in  fact,  or  in  substance  and 
in  effect,  on  May  29th,  i876,  in  the  county  of  Chatham,  in  the  state  of 
Georgia,  violently  assault  and  strike  the  said  Thomas  M.  Pennaman 
with  a  rock  or  brickbat,  inflicting  a  painful  wound  on  the  back  of  him, 
the  said  Thomas  M.  Pettnaman,  diwd  that  the  said  Thomas  M.  Pennaman 
then  and  there  well  knew  that  he,  the  said  Thomas  M.  Pennaman,  was 
then  and  there,  wilfully,  knowingly,  absolutely  and  falsely  swearing, 
contrary  to  the  law  [{concluding  as  in  Form  No.  10689)^ 

(J>)  At  Preliminary  Hearing. 

Form  No.  i  5  1 1  2 . 
(Precedent  in  People  v.  Brilliant,  58  Cal.  215.)' 

[(Title  of  court  and  cause  as  in  Form  No.  10816.y\^ 
Marks  Brilliant  is  accused  by  the   District  Attorney   of   Sierra 
County,  State  of  California,  by  this  information  of  the  crime  of  per- 
jury, committed  as  follows:* 

I.  On  the  20th  day  of  November,  a.  D.  \880,  at  the  Justice's  office  in 
the  town  of  Do^vnieville,  Sierra  County,  State  of  California,   in  the 

1.  In  this  case  a  judgment  of  con  vie-  3.  A  demurrer  to  this  information 
tion  was  aflirmed  by  the  supreme  court,     was  sustained  in  the  court  below,  but 

See,  generally,  supra,  note  i,  p.  790.  this  judgment  was  reversed  by  the  su- 

2.  The  matter  to  be  supplied  within  preme  court  and  the  cause  remanded, 
[  ]  will  not  be  found  in  the  reported  with  direction  to  overrule  the  demurrer. 
case.  See,  generally,  supra,  note  i,  p.  790. 

831  Volume  13. 


15112.  PERJURY.  15112. 

Justice's  Court  of  Butte  Township,  County  and  State  aforesaid,  before 
W.  B.  Kimball,  Esq.,  Justice  of  the  Peace  for  said  township,  the  case 
of  The  People  of  the  State  of  California  v.  Algie  Romargi,  being  pend- 
ing, was  duly  called  for  hearing,  said  Algie  Romargi,  the  defendant  in 
said  case,  had  been  duly  charged  with  having  robbed  Marks  Brilliant 
in  Sierra  County,  on  or  about  October  1st,  iS80,  of  eighteen  dollars 
current  coin  of  the  United  States,  A  warrant  had  been  duly  issued, 
and  said  Romargi  arrested  and  brought  before  the  said  Justice  of  the 
Peace  sitting  as  a  magistrate  upon  the  charge  aforesaid,  and  said  Jus- 
tice of  the  Peace  proceeded  to  examine  witnesses  and  to  take  testi- 
mony in  said  case  at  the  time  and  the  place  aforesaid. 

2.  At  the  time  and  the  place  aforesaid,  in  the  Court  aforesaid,  and 
in  the  said  case  of  The  People  of  the  State  of  California  v.  Algie 
Romargi,  said  Marks  Brilliant,  defendant  in  this  case,  was  duly  sworn 
as  a  witness  by  W.  B.  Kimball,  Justice  of  the  Peace  as  aforesaid. 
That  said  W.  B.  Kimball,  Justice  of  the  Peace,  as  aforesaid,  had  at 
said  time  full  power  and  authority  to  administer  oaths,  and  at  the 
time  and  place  aforesaid  duly  administered  an  oath  to  said  Marks 
Brilliant,  and  that  under  said  oath  to  said  Marks  Brilliant  said  Marks 
Brilliant  solemnly  declared  that  he  would  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  in  the  said  case  of  The  People  of  the 
State  of  California  v.  Algie  Romargi. 

3.  That  said  Marks  Brilliant  at  the  time  and  place  aforesaid,  and 
under  the  aforesaid  oath,  proceeded  to  give  testimony  as  a  witness  in 
the  said  case  of  The  People  of  the  State  of  California  v.  Algie  Romargi, 
and  among  other  things,  did  unlawfully,  falsely,  knowingly,  willfully, 
wickedly,  corruptly,  maliciously,  and  contrary  to  the  aforesaid  oath, 
state  as  true  that  he,  Marks^rilliant,  had  never  told  any  person  that 
he  {Brilliant^  knew  who  had  robbed  him  (JBrilliani),  and  that  he 
(^Brilliant)  had  never  told  any  person  that  the  young  man  at  the 
*'  Nigger  Tent "  (meaning  ^/^/<?  Romargi)  had  robbed  him  {Brillianl), 
and  that  he  (^Brilliant)  had  never  told  any  person  that  the  boy  at 
**  Nigger  Tent "  (meaning  .<4/^/V  Romargi')  had  robbed  him  (^Brilliant). 
Whereas  in  truth  and  in  fact  said  Marks  Brilliant  had  told  W.  A. 
Green,  before  the  aforesaid  time  of  giving  testimony,  that  the  young 
man  at  the  "  Nigger  Tent "  (meaning  Algie  Romargi)  had  robbed  him 
{Brilliant),  that  he  {Brilliant)  saw  him  at  the  time  of  the  robbery 
before  he  put  his  mask  on  and  knew  him,  and  whereas  in  truth  and  in 
fact  said  Marks  Brilliant  had  told  Frank  Wehe,  Charles  Meany,  W. 
Miles,  A.  L.  Moore,  and  divers  others  at  different  times  prior  to  the 
aforesaid  date  of  giving  testimony  that  he,  Marks  Brilliant,  knew 
who  had  robbed  him,  and  that  it  was  the  boy  at  the  "  Nigger  Tent " 
(meaning  Algie  Romargi). 

4.  That  the  testimony  given  as  aforesaid  by  the  said  Marks  Brilliant 
was  material  matter  in  the  said  case  of  The  People  of  the  State  of  Cali- 
fornia V.  Algie  Romargi,  contrary  to  the  form,  force,  and  effect  of  the 

statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  State  of  California. 

{(^Signature  and  indorsements  as  in  Form  No.  10816.)^ 

1.  The  matter  to  be  supplied  within  [  J  will  not  be  found  in  the  reported  case. 
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{c)  In  Proceedings  Before  Grand  Jury. 

Form  No.  15113. 

(Precedent  in  Barnett  v.  State,  (Ala.  1890)  7  So.  Rep.  414.)' 

\{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)]2 
JSen  Barnett,  on  his  examination  as  a  witness  before  the  grand  jury 
of  the  said  county,  at  the  February  term,  i8^9,  of  the  city  court  of 
Montgojtiery,  duly  sworn  to  testify  by  Tennent  Lomax,  solicitor  for  the 
county  of  Montgomery,  who  had  authority  to  administer  such  oath, 
in  a  case  before  said  grand  jury  of  the  state  of  Alabama  against 
Berry  Johnson,  for  the  criminal  offense  of  obtaining  the  signature  of 
said  Ben  Barnett  by  false  pretenses,  falsely  swore  that  said  Berry 
Johnson  obtained  his  (said  Barnett's)  signature  to  a  certain  bill  of 
sale  of  two  yearlings  belonging  to  said  Ben  Barnett,  by  stating  to  said 
Barnett  that  he  was  signing  as  a  witness  to  another  bill  of  sale  from 
some  person,  unknown  to  the  said  grand  jury,  to  said  Berry  Johnson, 
and  that  he  knew  nothing  of  having  made  a  bill  of  sale  of  said 
yearlings  to  sdiid  Johnson;  the  matter  so  sworn  to  being  material,  and 
the  testimony  of  said  Ben  Barnett  in  relation  thereto  being  willfully 
and  corruptlji  false,  against  the  peace  [(concluding  as  in  Form  No. 
10680).^ 

Form  No.  151  14. 

(Precedent  in  State  v.  Schill,  27  Iowa  263.)' 

District  Court  of  the  county  of  Dubuque. 
The  State  of  loiva 

agst. 
Zacharias  Schill. 

The  grand  jury  of  the  county  oi Dubuque,  in  the  name  and  by  the 
authority  of  the  State  of  Iowa,  accuse  Zacharias  Schill  of  the  crime  of 
perjury,  committed  as  follows: 

The  s,2\6.  Zacharias  Schill,  heretofore,  to  wit:  On  the  seventeenth  day 
<ii  February,  a.  d.  \?>68,  in  the  county  aforesaid,  in  a  criminal  investi- 
gation then  pending  Ijefore  the  grand  jury  of  said  county,  wherein 
one  William  Meyer,  a  justice  of  the  peace  of  said  county,  was  charged 
with  oppression  in  office,  which  said  matter  the  said  grand  jury  then 
and  there  had  lawful  power  and  authority  to  investigate,  and  he,  the 
said  Zacharias  Schill,  then  and  there,  before  the  said  grand  jury,  in 
due  form  of  law,  was  sworn  hy  John  Palmer,  then  and  there  the  fore- 
man of  the  said  grand  jury,  and  took  his  corporal  oath  the  truth  to 
speak  concerning  the  matters  charged  against  the  said  William  Meyer, 

1.  In  the  supreme  court,  McClellan,  committed  before  a  gr^nd  jury  (see  at 
J.,  said:  "The  indictment  in  this  case  common  law  Reg.  v.   Hughes,  i  C.  & 
sufficiently  alleges  every  ingredient  of  K.  519;  Whart.   Prec.  Ind.  313),  we  are 
the  crime  of  perjury."  of  opinion  that  under  our  statute,  modi- 
See,  generally,  supra,  note  i,  p.  790.  fying  the  common-law  strictness  (Rev. 

2.  The  matter  to  be  supplied  within  ch.  199),  and  under  our  practice,  the 
[  ]  will  not  be  found  in  the  reported  case,  indictment,  in  the  case  now  under  con- 

3.  With  respect  to  this  indictment,  the  sideration,  was  sufficient,  as  respects 
court  said:  "Without  more  particu-  the  various  objections  set  down  against 
larly  going  into  an  examination  of  the  it  in  the   demurrer." 

requisites  of  an  indictment  for  perjury        See,  generally,  supra,  note  i,  p.  790. 
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he,  the  said  John  Palmer,  foreman  of  the  said  grand  jury,  then  and 
there  having  lawful  power  and  authority  to  administer  the  said  oath 
to  the  •^3\6.  Zacharias  Schill  in  that  behalf;  and  the  szx(S.  Zacharias 
Sckill,  being  so  duly  sworn  as  aforesaid,  then  and  there,  upon  his 
oath  aforesaid,  before  the  grand  jury  aforesaid,  falsely,  willfully,  cor- 
ruptly and  feloniously,  did  depose  and  swear,  in  substance  and  to 
the  effect,  following: 

I  was  arrested  by  a  constable  who  had  a  warrant  against  me,  and 
was  brought  before  Justice  Meyer.  In  the  ofhce  there  was  a  young 
woman  named  Anna  Lillie;  the  justice  asked  me  if  I  knew  the  woman; 
I  said  I  knew  her;  Justice  J/^y^r  then  asked  me  if  I  was  ready  to 
marry  this  woman;  I  said  I  would  do  no  such  a  thing;  the  justice 
said  I  must  marry  the  woman,  Lillie,  before  I  left  the  room,  or  pay  a 
fine  oi  ^1,000,  and  be  imprisoned  in  the  penitentiary  for  Jive  years. 
The  justice  then  told  me  to  stand  up  and  take  my  place  by  the  side 
of  the  woman.  After  I  had  done  this,  Mr.  Meyer  took  my  hand  and 
by  force  placed  it  in  the  hand  of  the  woman.  The  justice  then  said 
some  words  in  English  to  me,  which  I  could  not  understand,  the  justice 
then  said  to  me  in  German,  "You  are  now  married  to  this  woman," 
whereas,  in  truth  and  in  fact,  the  said  Justice  J/^y^r  did  never  at  any 
time  tell  the  said  Zacharias  that  he  must  marry  the  woman,  Lillie, 
before  he  left  the  room,  as  he,  the  said  Zacharias  Schill,  then  and 
there  well  knew,  and  did  not  at  any  time  tell  the  said  Zacharias  Schill 
that  if  he  did  not  marry  the  woman,  Z////>,  he  would  have  to  pay  a 
fine  of  %l,000,.2in6.  be  imprisoned  in  the  penitentiary  for  _/i'z'^  years,  as 
he,  the  ssad  Zacharias  Schill,  then  and  there  well  knew;  and,  whereas, 
the  said  Justice  Meyer  did  never  at  any  time  take  the  hand  of  said 
Zacharias  Schill  by  force  and  place  it  in  the  hand  of  the  woman,  as 
he,  the  said  Zacharias  Schill  then  and  there  well  knew,  which  said 
matter,  so  sworn  to  before  the  said  grand  jury  by  the  sdi\<l  Zacharias 
Schill,  was  material  matter  in  the  investigation  then  going  on  before 
the  said  grand  jury  in  reference  to  the  charge  of  oppression  in  office 
by  the  said  William  Meyer,  then  and  there  being  heard  by  the  said 
grand  jury. 

And  so  the  grand  jury  of  the  county  of  Dubuque,  in  the  name  and 
by  the  authority  of  the  State  oi  Lowa,  do  say  that  the  said  Zacharias 
Schill,  on  the  11  th  day  ol  February,  a.  d,  \2>68,  at  Dubuque  county 
aforesaid,  before  the  grand  jury  of  said  county,  by  his  own  act  and 
consent  in  manner  and  form  aforesaid,  falsely,  willfully,  corruptly  and 
feloniously  did  commit  willful  and  corrupt  perjury. 

M.M.  Trumbull, 
District  Attorney  in  and  for  the  9th  Judicial  District. 

Form  No.  1 5  1 1 5 . 

(Precedent  in  Lawson  v.  State,  3  Lea  (Tenn.)  309.V 

^tdX^  oi  Tennessee,     )  ^.       . .  ^       ^    ^x   vrr.  o/v« 

County  oi  Jefferson.  \  ^'"-'"'^  ^°"'"^'  ^-^^^^  Term,  i877. 

The  Grand  Jurors  for  the  State  of  Tennessee,  having  been  duljr 

1.  This  indictment  was  held  sufficient    See,  generally,  supra,  note  i,  p.  790. 
by  the  supreme  court. 
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summoned,  elected,  empanelled,  sworn,  and  charged  to  inquire  for 
the  body  of  the  county  aforesaid,  upon  their  oath  aforesaid,  present 
WidX  Edward  Law  son,  late  of  said  connty,  laborer,  on  the  10th  day  of 
December,  eighteen  hundred  and  seventy-six,  in  the  State  and  county 
aforesaid,  feloniously,  willfully,  maliciously,  deliberately,  absolutely 
and  corruptly  swore  falsely  to  a  certain  matter  as  follows,  before  the 
Grand  Jury  of  the  Circuit  Court  then  and  there  being  held  for  the 
county  and  State  aforesaid,  by  the  Hon.  James  G.  Rose,  Judge  of 
the  second  judicial  circuit  of  the  State  of  Tennessee,  duly  elected  by 
the  qualified  voters  thereof,  and  commissioned  by  the  Governor  of 
said  State,  and  the  Grand  Jury  was  then  and  there  in  session  under 
the  control  and  supervision  of  the  said  Hon.  James  G.  Rose,  wherein 
and  before  whom  it  became  and  was  material  to  inquire  whether  or 
not  any  one  within  the  limits  of  the  county  aforesaid  had  been  guilty 
of  selling  whiskey  without  first  having  appeared  before  the  County 
Court  clerk  and  entering  into  bond  and  taking  and  subscribing  to  the 
oath,  as  the  provisions  of  the  act  of  assembly  require,  and  the  said 
Edward  Lawson  being  then  and  there  sworn  hy  Ed.  R.  Hall,  foreman 
of  the  said  Grand  Jury,  under  the  direction  and  by  the  command  of 
the  said  Judge,  he,  the  said^^.  R.  ZTa//,  foreman  as  aforesaid,  having 
lawful  authority  to  administer  oaths  on  the  holy  evangelists  of 
Almighty  God  the  truth  to  speak,  the  whole  truth  and  nothing  but 
the  truth,  before  the  said  Grand  Jury,  when,  having  first  been  sworn 
\>y  Ed.  R.Hall,  foreman  as  aforesaid,  the  %?aA  Edward  Lawson  feloni- 
ously, willfully,  deliberately,  absolutely  and  corruptly  swore  then  and 
there  before  the  Grand  Jury  aforesaid,  that  he,  the  said  Edward 
Lawson,  had  bought  one  pint  of  whiskey  from  one  Fanny  Chambers, 
and  that  he,  the  said  Edward  Lawson,  had  paid  her,  the  said  Fanny 
Chambers,  fifty  cents  for  said  pint  of  whiskey,  and  which  said  swear- 
ing was  material  to  the  point  under  investigation  by  the  said  Grand 
Jury,  and  was  knowingly,  maliciously,  feloniously,  willfully,  deliber- 
ately, absolutely  and  corruptly  false,  and  the  said  Edward  Lawson  then 
and  there  well  knew  the  same  to  be  false  in  point  of  fact  when  he 
deposed  to  it.  And  so  the  Grand  Jurors  aforesaid,  upon  their  oath 
aforesaid,  do  present  and  say  that  the  soXd  Ediuard  Lawson,  on  the 
day  and  year  last  aforesaid,  in  the  State  and  county  aforesaid,  in  the 
manner  and  form  aforesaid,  and  by  the  means  of  the  false  swearing 
aforesaid,  was  guilty  of  felonious,  willful,  deliberate,  malicious,  abso- 
lute and  corrupt  perjury,  to  the  evil  example  of  all  like  offenders, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  State. 

And  the  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  tha.t  Edward  Lawson,  on  the  8th  day  oi  April,  i877,  in  the 
State  and  county  aforesaid,  feloniously,  willfully,  maliciously,  deliber- 
ately, absolutely  and  corruptly  swore  falsely  to  a  certain  matter  as 
follows:  A  certain  lawsuit  or  trial,  wherein  the  State  of  Tennessee  was- 
plaintiff  and  Fanny  Chambers  was  defendant,  was  pending  and  came 
on  for  trial,  and  was  tried  at  the  April  term,  i877,  in  the  Circuit 
Court  for  the  county  oi  Jefferson  aforesaid,  before  the  Hon.  James  G. 
Rose,  Judge,  etc.,  for  the  second  judicial  circuit  of  the  State  of 
Tennessee,  duly  elected  by  the  qualified  voters  thereof,  and  commis- 
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sioned  by  the  Governor  of  said  State,  and  before  a  jury  duly  elected, 
impanelled  and  sworn  to  try  the  issue  in  said  cause,  and  the  said 
lawsuit  or  trial  was  within  the  jurisdiction  of  said  Circuit  Court, 
wherein  and  on  the  trial  of  said  cause  it  became  and  was  material  to 
inquire  whether  or  not  the  said  Fanny  Chambers  had  sold  for  a  valu- 
able consideration  any  whiskey,  contrary  to  the  provisions  of  the 
act  of  assembly,  and  the  said  Edward Lawson  being  then  and  there 
sworn,  on  behalf  of  the  plaintiff  in  said  cause,  by  W.  P.  Hoskins, 
clerk  of  said  Circuit  Court,  under  the  direction  and  by  the  command 
of  the  said  Judge,  he,  the  said  ^./'.^(?^-(vV/^,  having  lawful  authority 
to  administer  oaths,  on  the  holy  evangelists  of  Almighty  God,  the 
truth  to  speak,  the  whole  truth  and  nothing  but  the  truth,  on  said 
trial,  when  having  first  been  so  sworn,  the  said  Edward  Lawson  feloni- 
ously, willfully,  deliberately,  absolutely  and  corruptly  swore  that  he, 
the  said  Edward  Lawson,  had  got  a  pint  of  whiskey  from  her,  the  said 
Fanny  Chambers,  but  that  he  had  not  paid  her,  the  said  Fanny 
Chambers,  therefor,  nor  did  he  promise  to  pay  her  for  the  same,  which 
said  swearing  was  material  to  the  point  at  issue  on  said  trial,  and  was 
knowingly,  maliciously,  feloniously,  willfully,  deliberately,  absolutely 
•and  corruptly  false,  and  the  said.  Edward  Lawson  then  and  there  well 
knew  the  same  to  be  false  in  point  of  fact  when  he  deposed  to  it. 
And  so  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  pre- 
sent and  say  that  the  said  Edward  Lawson,  on  the  day  and  year  last 
aforesaid,  in  the  State  and  county  aforesaid,  in  the  manner  and 
form  as  aforesaid,  and  by  means  of  the  false  swearing,  was  guilty  of 
felonious,  willful,  deliberate,  malicious,  absolute  and  corrupt  perjury, 
to  the  evil  example  of  all  like  offenders,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State. 

Jno.  B.  Meek,  District  Attorney,  pro  tern. 

Form  No.  i  5  1 1  6 . 

(Precedent  in  Pipes  %>.  State,  26  Tex.  App.  319.)' 

\{Commencing  as  in  Form  No.  10121)  present  that]^  Isaiah  Pipes,  late 
•of  the  county  of  Freestone,  laborer,  on  tho.  fifth  day  of  September,  year 
of  Our  Lord  i2>88,  with  force  and  arms  in  the  county  of  Freestone,  and 
State  of  Texas,  did  then  and  there  personally  appear  before  the 
duly  organized  grand  jury  for  said  county,  which  was  then  and  there 
in  session  for  the  September  term,  a.  d.  iS^"^,  of  the  district  court  for 
said  county,  and  of  which  said  grand  [jury]  J.  J.  DeBorde  was  then 
and  there  the  legally  appointed  foreman,  and  the  said  Isaiah  did  then 
and  there  take  his  corporal  oath,  and  was  duly  sworn  as  a  witness 
before  said  grand  jury,  said  oath  being  then  and  there  duly  admin- 
istered to  him  by  the  said  foreman  of  said  grand  jury,  who  was  then 
and  there  authorized  by  law  to  administer  the  same,  which  said  oath 
was  so  administered  for  the  ends  of  public  justice,  whereupon  it  then 
and  there  became  and  was  a  material  inquiry  before  said  grand  jury, 

1.  This  indictment  was  held  sufS-  2.  The  matter  enclosed  by  and  to  be 
<:ient.  supplied  within  []  will  not  be  found  in 

See,  generally,  supra,  note  i,  p.  790.        the  reported  case. 
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and  necessary  for  the  administration  of  the  criminal  law  of  said  State, 
whether  the  said  Isaiah  Pipes,  in  the  county  aforesaid,  on  or  about 
the  seventeenth  day  oi  July,  a.  d.  \^88,  in  a  fight  with  one  Adam  Dur- 
ham,  struck  said  Durham  with  anything  but  his  fist,  and  whether 
said  Isaiah  cut  said  Durham,  and  whether  said  Isaiah  Pipes  used  any 
knife  or  other  weapon  on  him,  the  said  Durham,  in  that  fight;  and 
whether  said  Pipes  had  in  that  fight  any  razor  or  any  knife  or  sharp 
weapon;  and  the  said  Isaiah  Pipes  did,  on  the  day  hereinbefore  first 
named,  in  said  county,  before  and  to  said  grand  jury,  under  the 
sanction  of  said  oath  administered  to  him  as  aforesaid,  wilfully  and 
deliberately  state  and  testify  that  he,  the  said  Pipes,  in  the  county 
aforesaid,  on  or  about  the  seventeenth  day  oi  July,  1^88,  in  the  fuss 
he  had  with  Adam  Durham,  only  struck  said  Adam  with  his  fist,  and 
that  he,  the  said  Isaiah,  never  cut  the  said  Adam  at  all;  and  that  he, 
the  said  Isaiah  Pipes,  never  used  a  knife  or  any  other  weapon  on  him, 
the  said  Adam,  in  that  fight,  and  that  he,  the  said  Pipes,  in  that  fight, 
didn't  have  any  razor,  or  any  sharp  weapon;  whereas  in  truth  and  in 
fact,  the  said  Isaiah  Pipes,  in  the  county  and  State  aforesaid,  on  or 
about  said  seventeenth  day  oi  July,  1S88,  in  a  fight  with  said  Adam 
Durham,  did  strike  said  Adam  Durham  with  some  sharp  weapon,  and 
did  cut  said  Adam,  and  did  have  and  use  a  knife  or  some  other 
weapon,  on  him,  the  said  Durham,  in  said  fight;  which  said  statement 
so  made  by  him,  the  said  Pipes,  before  and  to  the  said  grand  jury  as 
aforesaid,  was  wilfully  and  deliberately  false,  and  the  said  Pipes  knew 
the  same  to  be  false  when  he  made  it;  against  \{concluding  as  in  Porm 
No.  1072  l).y 

{d)  At  Trial. 

aa.  In  General. 

Form  No.  15117 
(Precedent  in  People  v.  Ah  Bean,  77  Cal.  13.)* 

[(^Commencing  as  in  Porm  No.  15112,  and  continuing  down  to  *.)]^ 
The  said  Ah  Bean,  on  the  twenty -first  day  of  May,  a.  d.  r857,  at 
the  said  county  of  San  Bernardino,  state  of  California,  having  taken 
an  oath  before  \)ci^  superior  cowxt  of  the  aforesaid  county,  Hon.  H.  M. 
Willis,  judge  presiding,  that  he  would  testify  truly  in  said  court,  in  a 
case  then  and  there  at  issue,  to  wit,  the  case  of  People  v.  Marline,  a 
Chinaman,  said  oath  being  and  having  been  administered  by  George 
L.  Hisom,  the  clerk  of  said  superior  court,  who  then  and  there  had 
authority  to  administer  such  oath,  did  in  a  manner  material  to  such 
issue,  he,  the  said  Ah  Bean,  defendant,  having  taken   such  oath  as 

1.  The  matter  to  be  supplied  within  person  by  whom  the  oath  was  admin- 
'[  ]  will  not  be  found  in  the  reported  istered,  together  with  his  authority  to 
case,  administer  such   oath,    having  shown 

2.  The  judgment  of  the  court  below,  the  name  of  the  cause,  and  that  it  was 
overruling  a  demurrer  to  this  infor-  at  issue,  the  evidence  given,  and  its 
mation,  was  sustained  by  the  supreme  known  falsity,  as  well  as  an  averment 
court,  which  held  that  the  information,  of  its  materiality,  was  sufficient  at 
being   certain    and    specific   as    to    the  law. 

time   and   place,  as   to   the   court  and        See,  generally,  supra,  note  i,  p.  790. 
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aforesaid,  willfully,  corruptly,  falsely,  and  feloniously  state,  declare, 
and  testify  the  truth  to  be  that  Marline,  the  defendant  in  the  above- 
mentioned  case,  was  at  his,  the  defendant's,  house  for  supper  on  the 
evening  of  February  18,  i887,  and  from  ei'g^t  o'clock  of  that  evening 
all  night,  and  that  said  Martine  did  not  leave  his,  defendant's,  house, 
all  of  which  was  false,  the  defendant  well  knowing  such  statement  to 
be  false,  [contrary  to  the  form  {concluding  as  in  Form  No. 10816)?^ 

bb.  Affray. 

Form  No.  1 5 1 1 8 . 

(Precedent  in  State  v.  Bobbitt,  70  N,  Car.  %i.f 

[{Title  of  court  and  venue  as  in  Form  No.  10711.')]^ 
The  jurors  for  the  State  upon  their  oath  present,  that  at  a  Superior 
Court,  holden  for  the  county  of  Warren,  on  the  second  Monday  after 
the  second  Monday  oi  February,  a.  d.  i2>72,  at  the  Court  House  in 
Warrenton,  in  said  county,  before  the  Honorable  William  A.  Moore, 
Judge  of  the  said  Court,  one  Wiley  G.  Coleman  and  one  George  Bob- 
bitt, were  in  due  form  of  law  tried  upon  a  certain  indictment,  then 
and  there  pending  against  them,  by  a  certain  jury  of  the  Court  then 
and  there  duly  sworn  and  taken  between  the  State  and  the  said  Wiley 
G.  Coleman  and  George  Bobbitt,  in  that  behalf,  for  that  they,  the  said 
Wiley  G.  Coleman  and  the  said  George  Bobbitt,  on  the  1st  day  of  Janu- 
ary, A.  D.  i87^,  with  force  and  arms,  at  and  in  said  county  of  Warren, 
did  unlawfully  assemble  together  to  disturb  the  peace  of  the  State, 
and  so  being  then  and  there,  unlawfully  assembled  together,  did 
mutually  assault  and  beat  each  other,  and  to,  with  and  against  each 
other,  in  a  public  place,  did  fight  and  make  an  affray,  to  the  terror 
and  disturbance  of  divers  citizens  of  the  State,  then  and  there  being, 
in  contempt  of  the  State  and  its  law,  and  against  the  peace  and  dignity 
of  the  State. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  upon  the  trial  aforesaid,  one  Stephen  Bobbitt,  late  of  said 
county,  did  then  and  there  appear  as  a  witness  for  and  on  behalf  of 
the  State,  against  the  said  Wiley  G.  Coleman  and  George  Bobbitt,  and 
that  the  said  Stephen  Bobbitt  did  then  and  there,  in  open  Court,  in 
the  Court  House  aforesaid,  before  the  said  Judge,  take  his  corporal 
oath,  and  was  duly  sworn  upon  the  Holy  Gospel  of  God,  to  speak  the 
truth  and  the  whole  truth  and  nothing  but  the  truth,  touching  the 
premises  aforesaid,  .(the  said  Judge  then  and  there  having  compe- 
tent authority  and  power  to  administer  the  said  oath  to  the  said 
Stephen  Bobbitt'),  and  it  then  and  there  became  and  was  a  material 
question  upon  the  trial  of  the  said  Wiley  G.  Coleman  and  George  Bob- 
bitt, whether  the  said  Wiley  G.  Coleman  did  strike  the  said  George 
Bobbitt,  before  the  said  George  Bobbitt  struck  the  said  Wiley  G.  Cole- 

1.  The  matter  enclosed  by  and  to  be  See,  generally,  supra,  note  i,  p. 
supplied  within  |  ]  will  not  be  found  in     790. 

the  reported  case.  3.  The  matter  to  be  supplied  within 

2.  In  this  case  the  supreme  court  re-  [  ]  will  not  be  found  in  the  reporteds 
versed  the  decision  of  the  court  below     case, 

arrestinc:  judgment. 
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man\  and  that  it  became  and  was  then  and  there  another  material 
Kjuestion  upon  the  trial  aforesaid,  whether  or  not  the  said  George 
Babbitt  retreated  thirteen  or  twelve  steps  before  he,  the  said  George 
Bobbitt,  struck  the  said  Wiley  G.  Coleman. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid  present,  that 
the  said  Stephen  Bobbitt  being  sworn  as  aforesaid,  wickedly  devising 
and  intending  the  due  course  of  justice  to  pervert,  and  the  said 
Wiley  G.  Coleman  to  injure,  then  and  there,  to-wit,  on  the  28th  day 
of  February,  a.  d.  i87a^,  in  the  county  aforesaid,  before  the  said  Judge 
in  open  Court  in  the  Court  House  aforesaid,  on  the  said  trial,  falsely, 
knowingly,  wickedly,  wilfully  and  corruptly,  by  his  own  act  and  con- 
sent, did  depose  and  give  in  evidence  to  the  jurors  of  said  jury,  so 
sworn  and  taken  between  the  said  State  and  the  said  Wiley  G.  Cole- 
man and  the  said  George  Bobbitt,  to  the  effect,  and  in  substance  fol- 
lowing: ^'- Capt.  Coleman,  (meaning  said  Wiley  G.  Coleman),  struck 
George  (meaning  said  George  Bobbitf),  two  or  th7ee  times  before  George 
■struck  him,  "  (meaning  the  said  Wiley  G.  Colemati);  and  in  substance 
and  to  the  effect  following:  "  George  (meaning  the  said  George  Bob- 
i/itf)  give  back  (meaning  said  George  retreated)  thirteen  or  t^velve 
steps  before  he  struck  Capt.  Coleman,''  (meaning  said  Wiley  G.  Cole- 
man); whereas,  in  truth  and  in  fact,  said  Wiley  G.  Coleman  did  not 
strike  George  Bobbitt  two  or  three  times,  or  one  time,  before  said  George 
Bobbitt  struck  said  Wiley  G.  Coleman.  And  the  jurors  aforesaid  upon 
their  oaths  aforesaid,  do  say,  that  the  said  Stepheti  Bobbitt,  at  and 
upon  said  trial,  to  wit,  on  the  28th  day  of  February,  in  the  year  last 
aforesaid,  at  and  in  the  county  aforesaid,  in  the  Court  House,  and 
before  said  Judge,  (he,  the  said  Judge,  having  then  and  there  com- 
petent authority  and  power  to  administer  the  oath  aforesaid,  to  said 
Stephen  Bobbitt),  unlawfully  and  designedly  did  commit  willful  and 
■corrupt  perjury,  contrary  to  the  form  of  the  statute,  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  State. 

[(^Signature  and  indorsements  as  in  Form  No.  10711.y\^ 

cc.  Assault. 

Form  No.  i  5  1 1  9  . 

(Precedent  in  State  v.  Smith,  Tappan  (Ohio)  261.)' 

;State  of  Ohio,  Tuscarawas  County,  ss. 

At  a  cowrt  of  common  pleas,  \ie.%Mn  and  held  2X  New  Philadelphia, 
in  the  county  of  Tuscarawas  on  Tuesday,  the  twenty-fourth  day  of 
March,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighteen,  the  grand  jurors  of  the  state  of  Ohio,  for  the  body  of  the 
county  of  Tuscarawas  aforesaid,  in  the  name  and  by  the  authority 
of   the  state   of  Ohio,  on   their   oaths  and   solemn   affirmations,  do 

present  and  find,  that  Michael  Smith,  late  of  the  township  of in 

said  county  of  Tuscarawas,  on  Thursday,  the  twenty-sixth  day  of  March, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighteen, 

1.  The  matter  to  be  supplied  within         2.  This  indictment  was  held  sufficient 
[  ]  will  not  be  found  in  the  reported     on  motion  in  arrest  of  judgment. 
<ase.  See,  generally,  supra,  note  i,  p.  790. 
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before  the  honorable  the  Judges  of  the  court  of  common  pleas,  dX  New- 
Philadelphia,  in  and  for  the  county  of  Tuscarawas  aforesaid,  being  in 
the:  fifth  judicial  circuit  of  the  state  of  Ohio,  then  and  there  in  open 
court  came;  and  the  court  aforesaid,  then  and  there  had  for  con- 
sideration and  adjudication  before  said  court,  a  certain  indictment 
before  that  time  found  by  the  grand  jurors  of  the  county  of 
Tuscarawas  aforesaid,  for  an  assault  and  battery  alleged  therein  to 
have  been  committed  upon  the  body  of  one  Michael  Smith  by  one 
Henry  Mauckiman,  to  which  said  indictment  the  said  Henry  Maucki- 
man  had,  in  due  form  of  law,  pleaded  guilty;  and  upon  which  said 
indictment,  the  said  Michael  Smith  was  a  prosecuting  witness,  and 
was  produced  and  appeared  as  such  in  open  court,  at  the  time 
and  place  aforesaid  and  on  the  indictment  aforesaid.  And  the 
grand  jurors  aforesaid,  upon  their  oaths  and  solemn  affirmations 
aforesaid,  do  further  present  and  find,  that  at  the  term  of  March 
aforesaid,  on  the  day  and  year  aforesaid,  in  the  county  aforesaid  on 
the  said  indictment,  then  and  there  before  said  court  the  ?,a.i(\  Michael 
Smith,  in  open  court  aforesaid,  by  the  court  aforesaid,  was  duly 
sworn  upon  his  corporal  oath,  "that  the  testimony  he  would  give  to 
the  said  court,  upon  the  indictment  aforesaid,  should  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth:"  the  said  court  of  common 
pleas  then  and  there  having  full,  sufficient,  and  competent  power  to 
administer  oaths,  and  the  same  oath  as  aforesaid,  to  the  sddd  Michael 
Smith  in  that  behalf  administered.  And  the  grand  jurors  aforesaid, 
upon  their  oaths  and  solemn  affirmations  aforesaid,  do  further  present 
and  find,  that  upon  the  investigation  by  the  court,  of  the  degree  of 
guilt  of  the  said  Henry  Mauckiman  upon  the  indictment  aforesaid,  it 
then  and  there  became,  and  was  a  material  question,  whether  the  said 
Michael  Smith  (upon  a  complaint  made  by  him  against  the  said  Henry 
Mauckiman,  before  one  George  Peterson,  Esquire,  Justice  of  the  Peace, 
in  the  township  of  Warren,  in  the  said  county  of  Tuscarawas,  for  an 
alleged  assaulting  and  beating  of  said  Michael  Smith,  by  the  said 
Henry  Mauckiman,  2in(\  before  which  justice  of  the  peace  as  aforesaid, 
the  said  Henry  Mauckiman  was  then  and  there  brought,)  had,  or  had 
not  agreed,  to  and  with  the  said  Henry  Mauckiman,  before  the  afore- 
said George  Peterson,  Esquire,  justice  of  the  peace;  and  whether  or 
not  he,  the  said  Michael  Smith,  had  compromised  the  difference 
between  him  and  the  said  Henry  Mauckiman,  touching  the  complaint 
aforesaid;  and  whether  the  said  Michael  Smith,  at  the  time  aforesaid, 
and  before  the  said  George  Peterson,  Esquire,  justice  of  the  peace,  did 
not  say,  and  declare  to  the  said  Henry  Mauckiman,  that  he,  the  said 
Michael  Smith,  was  satisfied  with  the  said  Henry  Mauckiman,  and 
would  not  further  prosecute  the  said  Henry  Mauckiman.  And  there- 
upon, the  said  Michael  Smith,  being  so  produced  and  sworn  as  afore- 
said, before  the  aforesaid  court  of  common  pleas,  at  the  time  and 
manner  aforesaid,  well  knowing  the  premises,  and  devising  and  wick- 
edly and  maliciously  intending  by  his  testimony  before  said  court,  to 
deceive  said  court,  and  to  cause  and  procure  a  considerable  fine  to 
be  imposed  upon  the  said  Henry  Mauckiman,  upon  the  said  indict- 
ment, and  greatly  to  oppress  and  aggrieve  and  injure  the  said  Henry 
Mauckiman,  and  not  having  the  fear  of  God  before  his  eyes,  but  being 
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moved  and  seduced  by  the  instigation  of  the  devil,  then  and  there,  in 
the  court  aforesaid,  at  New  Philadelphia  aforesaid,  in  the  county  of 
Tuscarawas  aforesaid,  upon  his  corporal  oath  aforesaid,  upon  the  trial 
or  investigation  on  said  indictment,  in  open  court  as  aforesaid,  and 
on  the  day  and  year  aforesaid,  to  wit,  on  the  26th  day  of  March,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  eighteen,  did 
falsely,  wickedly,  wilfully,  corruptly,  and  positively,  and  by  his  own 
act  and  consent,  say,  depose,  swear,  declare  and  give  in  evidence, 
amongst  other  things,  to  and  before  the  court  aforesaid,  in  substance, 
and  to  the  effect  following,  that  is  to  say :  "  That  he,  the  said  Michael 
Smith,  did  not  agree  to  the  settlement  before  George  Petersoti  with 
Henry  Mauckiman,  and  that  he  expressed  his  dissatisfaction  with  it  at 
the  time,  and  told  them  that  he  would  return  him  to  the  grand  jury," 
meaning  thereby,  that  at  the  time  when  the  said  Henry  Mauckiman 
was  brought  up  before  the  said  George  Peterson,  Esq.,  justice  of  the 
peace  as  aforesaid,  upon  a  complaint  made  by  him,  the  said  Michael 
Smith,  against  said  Henry  Mauckiman,  of  and  concerning  an  assault 
and  battery  alleged  to  have  been  committed  by  said  Hemy  Maucki- 
man, upon  the  body  of  him,  the  said  Michael  Smith,  then  and  there 
aforesaid,  did  not  agree  to,  and  expressed  his  (meaning  the  said 
Michael  Smithy  dissatisfaction  with,  the  settlement  before  Geo.  Peter- 
son, meaning  the  settlement  touching  and  concerning  the  complaints 
as  aforesaid  before  him,  Geo.  Peterson,  Esq.,  justice  of  the  peace,  and 
meaning  thereby  that  the  saXd  Michael  Smith  had  made  no  agreement 
whatever,  either  with  the  said  Henry  Mauckiman  before  the  said 
George  Peterson,  Esq.,  justice  of  the  peace  aforesaid,  or  with  the  said 
Henry  Mauckiman  and  the  said  George  Peterson,  Esquire.  Whereas, 
in  truth  and  in  fact,  at  the  time  of  the  bringing  up  of  said  Henry 
Mauckiman,  before  the  said  George  Peterson,  on  the  complaint  afore- 
said, the  said  Michael  Smith  did  agree  to  and  with  the  said  Henry 
Mauckiman,  then  and  there  as  aforesaid,  in  the  county  of  Tuscarawas 
aforesaid,  before  the  said  George  Peterson,  Esq.,  justice  of  the  peace 
as  aforesaid,  and  was  satisfied  with  the  said  Henry  Mauckiman;  and 
in  substance  said  and  declared,  at  the  time  and  place  aforesaid,  that 
he,  the  said  Michael  Smith,  was  sorry  he  had  prosecuted  the  said 
Henry  Mauckiman,  and  would  not  further  prosecute  the  said  Henry 
Mauckiman;  he.  the  said  Michael  Smith  (at  the  time  and  place,  and 
in  the  manner  when  and  in  which  the  said  Michael  Smith  so  took  his 
oath  aforesaid,  before  the  court  aforesaid,  on  the  indictment  afore- 
said) well  knew,  that  he,  the  said  Michael  Smith,  had  made  an  agree- 
ment as  aforesaid,  to  and  with  the  said  Henry  Mauckiirian,  before  the 
said  George  Peterson,  Esquire,  justice  of  the  peace;  that  he,  the  said 
Michael  Smith,  at  the  time  and  place  aforesaid,  on  the  complaint 
aforesaid,  well  knew  that  he,  the  said  Michael  Smith,  had  expressed 
his  satisfaction  and  agreement  to  and  with  the  said  Henry  Mauckiman 
before  said  George  Peterson,  Esquire,  justice  of  the  peace,  meaning 
the  complaint  aforesaid,  touching  and  concerning  the  said  alleged 
assault  and  battery  as  aforesaid.  And  so  the  grand  jurors  aforesaid, 
upon  their  oaths  and  solemn  affirmations  aforesaid,  do  say,  that  the 

said  Michael  Smith,  of  the  township  of in  the  said  county  of 

Tuscarawas,  on  the  twenty-sixth  day  of  March,  in  the  year  of  our  Lord 
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one  thousand  eight  hundred  and  eighteen,  at  New  Philadelphia  afore- 
said, in  the  county  of  Tuscarawas  aforesaid,  upon  his  corporal  oath 
aforesaid,  before  the  said  convX.  of  common  pleas  of  said  Tuscarawas 
county,  in  said  state  of  Ohio,  and  in  the.Ji/th  judicial  circuit  of  said 
state,  the  said  court  of  common  pleas  then  and  there  having  sufficient, 
full  and  competent  power  and  authority  to  administer  oaths  to  wit- 
nesses in  said  court,  and  to  administer  the  oath  aforesaid,  to  the  said 
Michael  Smith  as  aforesaid,  voluntarily,  by  his  own  act  and  consent, 
and  of  his  own  most  wicked  and  corrupt  mind  and  disposition,  in 
manner  and  form  aforesaid,  did,  falsely,  wickedly,  wilfully,  maliciously, 
and  corruptly,  commit  wilful  and  corrupt  perjury,  to  the  great  dis- 
pleasure of  Almighty  God,  to  the  evil  and  pernicious  example  of  all 
-others  in  like  cases  offending,  to  the  great  damage  of  the  said  Henry 
Maucktman,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of  Ohio. 
John  C.  Stockton,  Pros.  Att'y  of  T.  county. 

dd.  Carrying  Concealed  Weapons. 

Form  No.  1 5  i  2  o. 

(Precedent  in  Williams  v.  State,  68  Ala.  552.) 

[(^Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *) 
Martha  Williams]^  on  her  examination  as  a  witness  duly  sworn  on  the 
trial  of  one  Harmon  Rainey  in  the  City  Court  of  Mobile,  of  said  county, 
under  an  indictment  for  carrying  a  concealed  weapon,  to- wit:  a  pis- 
tol, which  said  court  had  authority  to  administer  such  oath,  falsely 
swore  that  she  did  not  say  on  the  day  before  the  said  trial  of  the  said 
Harmon  Rainey^  to  or  in  the  presence  of  Clara  Godfrey,  or  Lizzie 
Washington,  or  Maria  Hamilton,  or  at  any  time  in  their  hearing,  on 
Bloodgood  street,  between  Joachim  and  Jackson  streets,  or  anywhere 
else,  that  she  never  saw  Hartnon  Rainey  with  a  pistol,  or  that  she 
would  send  him  to  the  coal  mines,  or  that  she  was  going  to  court  and 
swear  against  him,  or  that  never,  at  any  time,  said  in  the  hearing  of 
all  or  either  of  the  said  three  women  anything  about  Harmon 
Rainey s  case —  the  matters  so  sworn  to  being  material,  and  the  testi- 
mony of  the  ^diidi  Martha  Williams  being  willfully  and  corruptly  false, 
against  the  peace  and  dignity  of  the  State  of  Alabama. 

[(^Signature  and indorsemefits  as  in  Form  No.  10680.)]'^ 

ee.  False  Representations 

Form  No.  1 5  1 2 1 . 

(Precedent  in  King  v.  State,  32  Tex.  Grim.  464.)* 

[{Commencing  as  in  Form  No.  10721)  present]^  that  on  or  about  ^nd 

day  oi  December,  in  the  year  of  our  Lord  i?>92,  and  before  the  present- 

1.  A  judgment  of  conviction  in  this     supplied  within  [  ]   will  not  be  found 
case    was    affirmed    by    the    supreme     in  the  reported  case. 

<^ou''t'  3.  A  judgment  of  conviction  under 

See,   generally,  supra,  note  i,  p.  790.     this  indictment  was  affirmed. 

2.  The  matter  enclosed  by  and  to  be         See,  generally,  supra,  note  i,  p.  790. 
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ment  hereof,  in  the  county  and  State  aforesaid,  in  the  District  Court  of 
said  county,  then  in  session,  and  of  which  said  court  the  Hon.  L.  W. 
Goodrich  was  then  and  there  the  legally  qualified  judge,  there  was  pend- 
ing a  certain  criminal  judicial  proceeding,  wherein  the  State  of  Texas 
was  plaintiff,  and  one  S.  A.  King,  alias  E.  R.  Wingate,  was  the  defendant, 
wherein  the  said  S.  A.  King,  alias  E.  R.  Wingate,  was  duly  and  legally 
charged  by  indictment  with  swindling  the  Waco  State  Bank,  a  corpo- 
ration duly  incorporated  under  the  laws  of  the  State  of  Texas,  and 
doing  a  general  banking  business  in  the  city  of  Waco,  McLennan 
County,  Texas,  in  this,  that  on  the  ^th  day  oi  August,  i2>92,  by  means 
■of  false  pretenses  and  devices  and  fraudulent  representations,  then 
and  there  knowingly  and  fraudulently  made  by  him  to  said  Waco 
State  Bank,  through  its  president  William  W.  Seley,  did  obtain  and 
•acquire  of  said  bank,  through  its  said  president,  the  sum  of  %150, 
current  money  of  the  United  States  of  America,  of  the  value  of 
%150,  the  personal  property  of  said  Waco  State  Bank,  with  intent  to 
appropriate  the  same  to  his,  the  said  6".  A.  King's  alias  E.  R.  Win- 
gate's  own  use  and  benefit,  in  this,  that  he  did  then  and  there  falsely 
and  fraudulently  represent  to  said  bank,  through  its  said  president, 
that  he  was  the  duly  authorized  agent  of  the  World's  Columbian  Expo- 
sition, a  corporation  duly  incorporated  under  the  laws  of  Illinois, 
and  having  its  principal  office  at  Chicago,  in  said  State,  and  as  such 
agent  he  had  a  line  of  credit  with  said  exposition  and  with  one  A.  C. 
Somberg,  treasurer  of  department  *'6> "  of  said  World's  Columbian  Expo- 
sition, and  was  acting  as  advertising  agent  of  said  exposition,  and 
was  then  and  there  authorized  to  draw  a  draft  upon  A.  C.  Somberg, 
treasurer  of  said  department  "6> "  of  said  exposition,  for  the  sum  of 
%150,  and  that  said  draft  would  be  paid  upon  presentation  of  the  same 
to  A.  C.  Somberg,  treasurer  of  department  "(9  '  of  said  World's  Colum- 
Jfian  Exposition,  at  Chicago,  Illinois,  and  did  then  and  there  falsely  and 
fraudulently,  and  with  intent  to  cheat  and  defraud  said  bank,  draw  his 
■certain  draft  on  said  A.  C  Somberg,  treasurer  of  department  "(?," 
World's  Columbian  Exposition,  in  favor  of  the  Waco  State  Bank,  for 
^150,  which  draft  read  as  follows,  to-wit: 

''%150.  Waco,  Texas,  August  4,  i892. 

Pay  to  the  order  of  the  Waco  State  Bank  one  hundred  and  fifty  dol- 
lars, and  charge  the  same  to  the  account  of .     Endorsed  on 

letter  of  credit  number  5,  daied  fulj  15,  iS92. 

S.  A.  King. 
To  A.  C.  Somberg,  Treas.  Dep.'(?,'  Columbian  Exposition,  Chicago,  III!' 

And  said  S.  A.  King,  alias  E.  R.  Wingate,  did  then  and  there,  through 
the  said  false  and  fraudulent  representations  made  as  aforesaid,  induce 
said  bank,  through  its  said  president,  to  pay  over  and  deliver  to  him 
the  sum  of  %150,  and  to  take  and  receive  from  him  as  security  there- 
for said  fraudulent  draft,  whfch  was  received  from  him  by  said  bank, 
relying  upon  the  truth  of  said  representations  made  to  said  bank  by 
said  S.  A.  King,  alias  E.  R.  Wingate,  as  aforesaid.  All  of  which  said 
representations  were  false  and  fraudulent,  and  known  to  be  so  by 
S.  A.  King,  alias  E.  R.  Wingate;  and  said  draft  was  presented  for 
payment  to  said  World's  Columbian  Exposition,  and  payment  was 
then  and  there  refused;  and  in  fact  there  was  no  such  man  or  per- 
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son  asu4.  C.  Somberg,  treasurer  of  department  "C,"  of  World's  Colum- 
bian Exposition,  all  of  which  representations  said  S.  A.  King,  alias 
£.  R.  IVingate,  knew  to  be  false  and  fraudulent  at  the  time  of  making 
the  same.  And  of  which  said  judicial  proceedings  the  said  court 
then  and  there  had  jurisdiction,  and  wherein  issue  was  then  and 
there  duly  joined  between  the  said  State  of  Texas  and  the  said  S.  A. 
Xing,  alias  E.  R.  Wingaie,  before  the  said  judge  and  a  jury  duly 
organized  to  try  said  issue;  and  the  said  S.  A.King,  alias E.  R.  Win- 
gale,  did  then  and  there  personally  appear  before  said  court,  and  did 
then  and  there  take  his  corporal  oath  and  was  duly  sworn  as  a  wit- 
ness in  said  cause,  said  oath  being  then  and  there  duly  administered 
to  him  by  Z.  E.  Beasley,  the  clerk  of  said  court,  who  was  then  and 
there  authorized  by  law  to  administer  the  same,  and  which  said  oath 
was  required  by  law  and  was  necessary  for  the  ends  of  public  jus- 
tice; whereupon  it  then  and  there  became  undwas  a  material  inquiry 
before  said  judge  and  jury  in  the  trial  of  said  judicial  proceeding 
whether  on  the  Jfih  day  oi  August,  i85^,  he,  the  said  S.  A.  King,  alias 
E.  R.  Wingate,  was  in  Waco,  McLennan  County,  Texas,  and  whether 
he,  the  said  S.  A.  King,  alias  E.  R.  Wingate,  did,  on  said  day  and  year, 
sign  a  certain  draft  on^.  C.  Somberg,  treasurer  of  department  "O," 
World's  Columbian  Exposition,  Chicago,  Illinois,  in  favor  of  Xht  Waco 
State  Bank,  for  %150,  and  signed  S.  A.  King,  which  draft  was  in  words 
and  figures  as  follows,  to-wit:  (Jlerewas  set  out  a  copy  of  draft'). 

And  whether  he  represented  himself  to  be  6".  A.  Kitig,  and  was 
authorized  to  sign  said  draft,  and  draw  on  said  A.  C.  Somberg,  treasurer 
department  "(?,"  World's  Columbia?!  Exposition,  Chicago,  Illinois. 

And  the  said  S.  A.  King,  alias  E.  R.  Wingate,  did  then  and  there, 
before  said  judge  and  jury,  upon  the  trial  of  said  cause,  under  the 
sanction  of  said  oath  administered  to  him  as  aforesaid,  willfully  and 
deliberately  state  and  testify,  that  "on  the  ph  day  oi  August,  iS92, 
I  was  not  in  Waco,  Texas,  and  did  not  sign  the  draft  for  ^150,  drawn 
on  A.  C.  Somberg,  treasurer  of  department  ^O,' Columbian  Expositian, 
and  signed  S.  A.  King.  I  am  not  6".  A.  King.  I  did  not  sign  the 
name  of  S.  A.  King  to  the  draft,  and  was  in  Eort  Worth,  Texas,  on 
August  Jf,  iS92,  and  was  not  in  Waco  on  the  4^h  day  of  August,  i892,  and 
did  not  represent  myself  to  be  ^S".  A.  King  (and  did  not  represent  that  I 
was  authorized  to  sign  said  draft  and  draw  on  A.  C.  Somberg,  treasurer 
department  '6>,'  Columbian  Exposition,  Chicago,  Illinois')."  Which  said 
statement  was  material  to  the  issue  in  said  cause;  whereas,  in 
truth  and  in  fact,  said  S.  A.  King,  alias  E.R.  Wingate,  vidiS  in  Waco, 
Texas,  on  the  Jfth  day  of  August,  id,92,  and  in  truth  and  in  fact  did 
sign  the  name  of  S.  A.  King  to  the  draft  for  %150,  in  favor  of  Waco 
State  Bank,  to  A.  C.  Somberg,  for  said  amount  as  aforesaid.  Which 
said  statement  so  made  by  the  ssad  S.  A.King,  alias E.  R.  Wingate, 
as  aforesaid,  was  willfully  and  deliberately  false,  and  the  said  6".  A. 
King,  alias  E.  R.  Wingate,  knew  the  same  to  be  false  when  he  made 
it.     Against  the  peace  and  dignity  of  the  State. 

[(^Signature  and  indorsements  as  in  Eorm  No.  10721.^^- 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 
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//.  Fornication. 

Form  No.  1 5  1 2  2  . 

(Precedent  in  Com.  v.  Williams,  149  Pa.  St.  55.)' 

In    the   Court  of  Quarter  Sessions  of  the  peace  for  the   county  of 
Lackawanna^  December  sessions,  i8Pi. 
County  of  Lackawanna.,  ss.: 

The  grand  inquest  of  the  commonwealth  of  Pennsylvania,  inquiring 
for  the  county  oi  Lackawafina,  upon  their  respective  oaths  and  affirma- 
tions, do  present,  That  George  Williams,  late  of  the  said  county, 
\yeoman],^  on  the  8I/1  day  of  fune  in  the  year  of  our  Lord  i891,  at  the 
county  aforesaid,  and  within  the  jurisdiction  of  this  court,  with  force 
and  arms,  etc.,  did  unlawfully,  wilfully,  corruptly,  and  falsely  swear 
before  Hon.  Daniel  W.  Searle,  president  judge  of  the  courts  of  Sus- 
quehanna county,  specially  presiding  at  a  session  of  the  court  of  quar- 
ter sessions  of  the  peace,  then  and  there  being  held,  the  said  oath  being 
duly  administered  to  the  said  George  Williams  according  to  law  by  the 
sacidt.  James  Beamish,  he,  t\\QS2iid  James  Beamish,  being  then  an  officer 
of  said  court,  and  then  and  there  having  competent  authority  to 
administer  the  same,  and  it  being  then  and  there  material  for  the  said 
judge  holding  court  as  aforesaid  to  know  among  other  things,  whether 
said  George  Williams  had  had  sexual  intercourse  with  a  certain  Han- 
nah Deacle,  and  had  committed  fornication  with  her,  which  facts  were 
inquired  into  in  a  certain  issue  then  and  there  pending;  and  the  said 
George  Williams  having  been  duly  sworn,  according  to  law,  did  then 
and  there  swear,  that  then  she  {Hannah  Deacle  meaning)  told  me  in 
the  way  she  was,  and  I  told  her  I  was  innocent  of  the  charge  (the 
charge  of  fornication  meaning)  that  she  was  preferring  on  me,  and  I 
wasn't  going  to  have  anything  to  do  with  her  at  all,  she  says  to  me 
that  she  was  in  that  way  (that  she  was  pregnant  meaning),  and  asked 
me  if  I  wasn't  going  to  stand  by  what  I  had  done.  I  asked  her  what 
I  had  done  and  she  told  me  that  it  was  me  that  done  it  (meaning  the 
act  of  sexual  intercourse  by  which  the  child  was  begotten),  and  I  told 
her  it  wasn't  me  that  done  it,  and  I  wasn't  going  to  stand  by  any- 
body else's  doing.  I  didn't  have  anything  to  do  with  it.  Question: 
Whether  or  not  you  ever  had  connection  with  this  girl  {Hannah 
Deacle  meaning).  Answer:  No,  sir;  didn't  have  no  connection 
(sexual  intercourse  meaning)  with  her  {Hannah  Deacle  meaning). 
Whereas,  in  truth  and  in  fact  the  said  George  Williams  did  have  the 
sexual  intercourse  with  said  Hannah  Deacle,  and  committed  fornica- 
tion with  her,  and  was  the  father  of  her  child. 

And  so  the  grand  inquest  aforesaid,  in  their  oaths  and  affirmations 
aforesaid,  do  say,  that  the  said  George  Williams  on  the  day  and  year 
aforesaid,  at  the  county  aforesaid,  and  within  the  jurisdiction  of  this 
court,  before  the  said  judge  holding  court  as  aforesaid,  unlawfully, 

1.  In  the  supreme  court,  it  was  held  2.  The  defendant's  addition  has  been 
that  the  court  below  committed  error  inserted  to  supply  the  omission.  It  was 
in  quashing  this  indictment.  held   to   be   a  defect  of  an   extremely 

See  generally,  supra,  note  i,  p.  technical  and  formal  kind  and  hardly 
790.  amendable. 
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willfully,  and  corruptly  did  commit  willful  and  corrupt  perjury,  in 
manner  and  form  aforesaid,  contrary  to  the  form  of  the  act  of  the 
general  assembly  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  commonwealth  oi  Pennsylvania. 
[{Signature  and  indorsements  as  in  Form  No.  lOllQ.^Y" 

gg.  Larceny. 

Form  No.  i  5 1 2  3 . 

(Precedent  in  People  v.  De  Carlo,  124  Cal.  463.)' 

U  Title  of  court  and  cause  as  in  Form  No.  10816. ')Y 
Walter  De  Carlo  is  accused  by  the  district  attorney  of  Yolo  county, 
by  this  information,  of  the  crime  of  perjury,  committed  as  follows, 
to  wit:  That  the  said  Walter  De  Carlo,  on  or  about  Xh^  fifteenth  day 
ol  July,  1 897,  at  Woodland,  in  the  county  of  Yolo,  state  of  California, 
then  and  there  being,  did,  having  taken  an  oath  then  and  there  by 
and  before  the  Honorable  A.  C.  Ruggles,  a  justice  of  the  peace  in 
and  for  Woodland  township,  Yolo  county,  state  of  California,  duly 
elected,  qualified,  and  acting,  and  being  entitled  under  the  laws  of 
the  state  of  California  to  administer  oaths  in  such  matters  and  pro- 
ceedings, that  he  would  then  and  there  testify  truly  before  said  jus- 
tice of  the  peace,  willfully,  unlawfully,  and  feloniously,  and  contrary 
to  such  oath,  state  as  true  [(^setting  forth  the  testimony  given  by  himy\;'^ 
but  the  said  statement  so  made  as  aforesaid  by  said  defendant  was 
then  and  there  false  and  untrue,  and  was  at  the  time  of  making 
thereof  by  said  defendant  known  by  said  defendant  to  be  so  false  and 
untrue. 

And  said  oath  was  so  taken,  and  said  false  statement  was  taken 
and  made  in  open  court  and  during  the  pendency  and  as  a  part  of 
the  evidence  in  a  criminal  case  then  and  there  pending  before  said 
Judge  Ruggles,  entitled,  "  The  People  of  the  State  of  California  versus 
Walter  De  Carlo,"  upon  a  criminal  complaint  charging  the  said  Wal- 
ter  De  Carlo  with  petit  larceny,  and  said  false  statement  and  oath 
was  then  and  there  material  to  the  issues  tendered  in  said  cause; 
contrary  to  the  form  [{concluding  as  in  Form  No.  10816)^ 

hh.  Murder. 

Form  No.  1 5  1 2  4 . 

(Ala.  Crim.  Code  (1896),  §  4923,  No.  67.)* 

{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  John 
Doe  on  his  examination  as  a  witness,  duly  sworn  to  testify  on  the  trial 
of  one  Richard  Roe,  in  the  Circuit  court  of  Dale  county,  under  an 
indictment  for  the  murder  of  one  Al  Jones,  which  said  court  had 
authority  to  administer  such  oath,  falsely  swore  {stating  the  facts),  the 

1.  The  matter  to  be  supplied  within  []  See,  generally,  supra,  note  i,  p.  790. 
will  not  be  found  in  the  reported  case.         3.  Alabama. —  Crim.  Code  (1896),   § 

2.  A  judgment  of  conviction  in  this     5198. 

case    was    affirmed    by    the    supreme        See,  generally,  supra,  note  i,  p.  790. 
court. 
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matters  so  sworn  to  being  material,  and  the  testimony  of  the  said 
John  Doe  being  wilfully  and  corruptly  false,  against  the  peace  {con- 
cluding as  in  Form  No.  1068O). 

Form  No.  i  5  i  2  5 . 
(Bullitt's  Crim.  Code  Ky.  (1895),  p.  147,  No.  7.)* 

{Commencement  as  in  Form  No.  10695^  diCcnso.  John  Doe  of  the  crime 
of  perjury,  committed  as  follows,  viz. :  The  said  John  Doe,  on  the 
tenth  day  of  May,  iS99,  in  the  county  aforesaid,  having  been  duly 
sworn  in  the  FranJkiin  circuit  court,  by  the  judge  (or  clerk)  thereof, 
who  had  authority  to  administer  such  oath,  to  testify  the  truth  as  a 
witness  on  the  trial  in  said  court  of  Richard  Roe,  under  an  indictment 
for  murdering  Samuel  Short,  did  wilfully,  falsely,  and  feloniously,  and 
against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky, 
testify  that  he  had  seen  {inserting  statements  alleged  to  be  false),  though 
he  had  not  seen  {negativing  those  statements  by  special  averments)  and  the 
said  testimony  being  material  in  the  said  case,  against  the  peace  and 
dignity  {concluding  as  in  Form  No.  10695). 

Form  No.  15  126. 

(Precedent  in  People  v.  Macard,  109  Mich.  625.)* 

\<{Title  of  court  and  venue  as  in  Form  No.  10828. )Y 
Alfred  Wolcott,  prosecuting  attorney  for  the  county  oi  Kent,  afore- 
said, for  and  in  behalf  of  the  people  of  the  State  of  Michigan,  comes 
into  said  court  in  the  March  term  thereof,  a.  d.  \W5,  and  gives  it 
here  to  understand  and  be  informed:  That  one  William  Macard, 
late  of  the  township  of  Wyoming,  in  the  county  of  Kent,  aforesaid, 
on,  to  wit,  the  19th  day  oi  July,  a.  d.  i8P.^,  at  the  city  of  Grand 
Rapids,  in  the  county  of  Kent,  aforesaid,  at  a  session  of  the  superior 
court  of  Grand  Rapids,  at  the  superior  court  room  in  the  city  hall  of 
said  city,  before  the  Hon.  Edwin  A.  Burlingame,  then  being  judge  of 
the  superior  court  of  Grand  Rapids,  aforesaid,  a  certain  issue  before 
then  duly  joined  in  the  said  court  between  the  people  of  the  State  of 
Michigan  and  one  Charles  Macard,  then  being  charged  in  an  informa- 
tion duly  filed  in  said  court  by  the  prosecuting  attorney  of  said 
county  with  a  capital  crime,  to  wit,  the  crime  of  murder,  upon  a  plea 
of  not  guilty,  duly  entered  in  said  cause  by  order  of  said  court,  came 
on  to  be  tried  in  due  form  of  law,  and  was  then  and  there  being  tried 
by  a  jury  of  the  city  of  Grand  Rapids,  in  said  county,  in  that  behalf 
duly  sworn  and  taken  between  the  parties  aforesaid,  upon  which  trial 
the  said  William  Macard,  late  of  the  township  of  Wyoming,  in  said 
county,  then  and  there  appeared  as  a  witness  for  and  in  behalf  of 
the  said  Charles  Macard,  and  was  then  and  there  duly  sworn  and 
took  his  corporal  oath  on,  to  wit,  the  19th  day  oi  July,  a.  d.  i8P^, 
before  the  said   Hon.  Edwin  A.  Burlingame,   judge  of  the  superior 

1.  Kentucky.  —Stat.    (1894),    §    1173.         See,  generally,  supra,  note  i,  p.  790. 
See,  generally,  supra,  note  i,  p.  790.  3.  The  matter  to  be  supplied  within 

2.  A  judgment  of  conviction  under  [  ]  will  not  be  found  in  the  reported 
this  information  was   affirmed   by  the     case. 

supreme  court. 
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court  of  Grand  Rapids,  aforesaid,  that  the  evidence  (testimony)  which 
he,  the  said  William  Macard,  should  give  to  the  court  there,  and  to 
the  said  jury  so  sworn  as  aforesaid,  touching  the  matter  in  question 
material  to  the  issue  then  being  tried  between  the  people  of  the  State 
of  Michigan  and  the  said  Charles  Macard,  should  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  the  said  oath  then  and  there 
being  administered  in  due  form  of  law  before  the  said  Hon.  Edwin 
A.  Burlingame,  judge  of  the  superior  court  of  Grand  Rapids,  afore- 
said, by  one  Fred  J.  Adams,  then  being  the  clerk  of  the  said  superior 
court  of  Grand  Rapids,  aforesaid,  he,  the  said  Fred  J.  Adams,  clerk 
of  said  court,  aforesaid,  then  and  there  having  sufficient  power  and 
authority  to  administer  the  said  oath  to  the  said  William  Macard  in 
that  behalf,  and  the  said  oath  then  and  there  being  material  to  said 
issue  then  and  there  being  tried,  and  then  and  there  an  oath  required 
by  law  to  be  administered  to  witnesses  in  said  court. 

That  at  and  upon  the  trial  of  the  issue  so  joined  httv^^t-Xi  the  people  of 
the  State  of  Michigan  and  the  said  Charles  Macard  it  then  and  there 
became  and  was  a  material  question  whether  a  certain  Henry  Frame 
passed  the  night  of  the  16th  day  oi  January,  a.  d.  i89-4,  in  company 
with  the  said  Charles  Macard,  and  whether  any  person  other  than 
Henry  Frame  passed  the  night  of  the  16th  day  oi  January,  a.  d.  \2>9Jf., 
with  and  in  company  with  Charles  Macard,  aforesaid.  That  the  said 
William  Macard,  being  so  sworn  as  aforesaid,  contriving  and  intend- 
ing to  prevent  the  due  course  of  law  and  justice,  and  to  unjustly 
aggrieve  the  people  of  the  State  of  Michigan,  the  plaintiff  in  said  issue, 
then  and  there,  on  the  trial  of  the  said  issue,  upon  his  oath  aforesaid, 
before  the  said  Hon.  Edwin  A.  Burlingame,  then  judge  of  the  superior 
court  of  Grand  Rapids,  and  before  the  said  jurors  so  sworn  as  afore- 
said, falsely,  corruptly,  knowingly,  willfully,  and  maliciously  did 
depose  and  swear,  amongst  other  things,  in  substance  and  to  the 
effect  following;  that  is  to  say,  in  answer  to  questions  then  and  there 
put  to  him  by  counsel:  '■'•Charles,'"  thereby  then  and  there  meaning 
the  said  Charles  Macard,  defendant  in  said  issue,  "  was  there,"  thereby 
then  and  there  meaning  at  the  residence  of  his  mother,  in  the  town- 
ship of  Wyoming,  in  the  county  of  Kent,  and  State  of  Michigan,  "on 
Tuesday  night,"  thereby  and  then  and  there  meaning  Tuesday  m^X., 
the  16th  day  oi  January,  a.  d.  i89.4-  "That  another  man  who  had 
been  subpoenaed,  but  who  was  not  in  attendance  on  the  court,  passed 
the  night  of  the  16th  oi  January,  a.  d.  i894,  with  the  said  Charles 
Macard  at  the  residence  of  his  mother "  (she  being  the  mother  of 
said  witness  and  the  said  Charles  Macard^,  "in  the  township  of 
Wyoming,  in  said  county."  That  a  man  called  ^^ Frame,"  who  was 
known  to  the  said  William  Macard  z.^  '■^  Hank,"  was  not  seen  about 
and  did  not  stay  at  the  residence  of  said  William  Macard s  mother, 
in  the  township  of  Wyoming,  in  the  county  aforesaid,  any  time  after 
three,  four,  or  five  o'clock  on  the  afternoon  of  Monday,  the  15th  day 
oi  January,  a,  d.  iWJf..  That  the  man  who  did  stay  at  the  residence 
of  his,  William  Macard' s,  mother,  in  the  township  of  Wyoming,  afore- 
said, on  the  night  of  the  16th  day  oi  January,  a.  d.  i8P^  and  who 
passed  the  night  of  the  said  16th  day  oi  January,  i85^  with  and  in 
company  with  said  Charles  Macard,  was  one  Loren  Lewellen,  as  sworn 
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and  deposed  to  by  the  said  William  Macard\  but  thereby  then  and 
there  meaning  Oren  Lewelle?i,  being  one,  the  same,  and  identical  per- 
son, but  whose  given  name  is  Oren,  and  not  Loren. 

Whereas,  in  truth  and  in  fact,  the  said  Henry  Frame  did  pass  the 
night  of  the  16th  day  oi  January,  a.  d.  i8P^  in  company  with  the  said 
Charles  Macard,  at  the  residence  of  his,  the  said  William  Macard's, 
mother,  in  the  township  of  Wyoming,  in  the  county  aforesaid,  and  that 
another  man  who  had  been  subpoenaed,  but  who  was  not  in  attend- 
ance on  the  court  aforesaid,  did  not  pass  the  night  of  the  16ih  day  of 
January,  a.  d.  i2>9Jf,  at  the  residence  of  his,  said  William  Macard's, 
mother,  in  the  township  of  Wyoming,  in  the  county  aforesaid,  with 
and  in  company  with  said  Charles  Macard.  That  Loren  Lewellen, 
being  the  said  Oren  Lewellen,  only  one  and  the  same  person  as  afore- 
said, did  not  stay  at  or  pass  the  night  of  the  16th  day  oi  January, 
A,  D.  18P4,  at  the  residence  of  his,  said  William  Macard's,  mother,  in 
the  township  of  Wyoming,  aforesaid,  in  said  county,  in  company  with 
said  Charles  Macard,  and  that  said  Lewellen  was  not  there  at  any 
time  during  the  day  or  night  of  the  said  16th  day  oi  Jatiuary,  a.  d.  i8P^. 

Whereby  and  wherein  the  said  William  Macard,  on  the  said  19th  day 
of  July,  A.  D.  iZGJf.,  at  the  city  of  Grand  Rapids,  in  the  county  and  State 
aforesaid,  before  the  said  Hon.  Edwin  A.  Burlingame,  Judge  of  the 
superior  court  of  Grand  Rapids,  at  a  session  of  said  superior  court  of 
Grand  Rapids,  held  at  the  superior  court  room  in  the  city  hall  of  said 
city,  and  at  the  trial  of  the  issue  aforesaid,  he,  the  said  Hon.  Edwin 
A.  Burlingame,  judge  as  aforesaid,  then  and  there  having  power  and 
jurisdiction  to  hear,  try,  and  determine  the  said  issue  then  and  there 
being  tried  h&tv^e^n  the  people  of  the  State  of  Michigan  and  the  said 
Charles  Macard,  and  he,  the  said  Ered  J.  Adams,  clerk  of  said  court, 
then  and  there  having  sufficient  power  and  authority  to  administer 
the  said  oath  as  aforesaid,  and  said  oath  then  and  there  being  mate- 
rial to  said  issue,  and  required  by  law  as  aforesaid,  by  his  own  act 
and  consent,  and  before  the  said  jury  so  sworn  as  aforesaid,  and  of 
his  of  own  most  wicked  and  corrupt  mind,  in  manner  and  form  as 
aforesaid,  falsely,  wickedly,  willfully,  and  corruptly  did  commit  willful 
and  corrupt  perjury;  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  people 
of  the  State  of  Michigan,  and  to  the  evil  example  of  all  others  in  like 
cases  offending. 

[(^Signature  and  indorsements  as  in  Form  No.  10828.^^     * 

Form  No,  15127. 

(Precedent  in  Kitchen  v.  State,  26  Tex.  App.  166.)' 
[(^Commencement  as  in  Form  No.  10721)  present]^  that  Dave  Kitchen, 
on  the  twenty-third  day  of  November,  a.  d.  i8<S'7,  in  the  county  and 
State  aforesaid,  in  the  district  court  for  said  county,  then  in  session, 
and  of  which  said  court  If.  Clay  Pleasants  was  then  and  there  the 
legally  qualified  judge,  there  was  pending  a  certain  criminal  judicial 

1.  The  matter  to  be  supplied  within  See,  generally,  supra,  note  i,  p.  790. 
[  ]  will  not  be  found  in  the  reported  3.  The  matter  enclosed  by  and  to  be 
<:ase.  supplied  within  [  ]  will  not  be  found  in 

2.  This  indictment  was  held  sufficient,  the  reported  case. 
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proceeding,  wherein  the  State  of  Texas  was  the  plaintiff  and  Berry 
Milligan  and  Elmira  Jones  were  the  defendants,  wherein  the  said 
Berry  Milligan  and  Elmira  Jones  were  duly  and  legally  charged  by 
indictment  with  having,  on  tht  fifth  day  of  October,  a.  d.  i%86,  in  the 
county  and  State  aforesaid,  did  with  malice  aforethought  kill  and 
murder  one  Jesse  Jones,  by  then  and  there  shooting  him  with  a  gun, 
against  the  peace  and  dignity  of  the  State,  and  of  which  said  judicial 
proceeding  the  said  court  then  and  there  had  jurisdiction,  and  wherein 
issue  A^as  then  and  there  duly  joined  between  the  said  State  of  Texas 
and  the  said  Berry  Milligan  and  Elmira  Jones,  before  the  said  judge, 
and  a  jury  duly  organized  to  try  said  issue,  and  Dave  Kitchen  did 
then  and  there  personally  appear  before  said  court,  and  did  then  and 
there  take  his  corporal  oath,  and  was  duly  sworn  as  a  witness  in  said 
cause,  and  oath  being  then  and  there  duly  administered  to  him  by 
H.  A.  Neumeyer,  the  clerk  of  said  court,  who  was  then  and  there 
authorized  by  law  to  administer  the  same,  and  which  said  oath  was 
required  by  law  and  was  necessary  for  the  ends  of  public  justice ;  where- 
upon it  then  and  there  became  and  was  a  material  inquiry,  before 
said  judge  and  jury  in  the  trial  of  said  judicial  proceeding,  whether 
the  said  Berry  Milligan  and  Elmira  Jones,  or  either  of  them,  did,  on 
the  said  day  and  date,  and  in  the  county  and  State  aforesaid,  with 
malice  aforethought,  kill  and  murder  the  said  Jesse  Jones,  by  then  and 
there  shooting  him  with  a  gun;  and  the  said  Dave  Kitchen  did  then 
and  there,  before  said  judge  and  jury,  upon  the  trial  of  said  cause, 
under  the  sanction  of  said  oath,  administered  to  him  as  aforesaid, 
wilfully  and  deliberately  state  and  testify  that  the  said  Berry  Milligan 
did,  about  the  hour  of  sunrise,  on  the  morning  that  the  said  Jesse 
Jones  was  shot  and  killed,  come  to  the  house  then  and  there  occupied 
by  one  Lucinda  Mclntyre,  in  said  county  of  Victoria,  where  he,  the  said 
Dave  Kitchen,  then  and  there  was  —  with  a  gun  —  and  that  he,  the 
said  Berry  Milligan,  did  then  and  there  state  to  him,  the  said  Dave 
Kitchen,  that  he,  the  said  Berry  Milligan,h.di6.  a  short  time  previously 
shot  and  killed  the  S2i\d  Jesse  Jones,  with  the  said  gun;  and  which 
said  statement  was  material  to  the  issue  in  said  cause;  whereas  in 
truth  and  in  fact  the  said  Berry  Milligan  did  not,  about  the  hour  of 
sunrise  on  the  day  Jesse  Jones  was  shot  and  killed,  go  to  the  house 
then  occupied  by  Lucinda  Mclntyre,  in  said  Victoria  county,  with  a 
gun;  and  whereas  in  truth  and  in  fact  the  said  Berry  Milligan  did  not 
at  said  time  and  place,  or  at  any  other  time  or  place,  state  to  him, 
the  said  Dave  Kitchen,  that  he,  the  said  Berry  Milligan,  had  a  short 
time  previously,  or  at  any  time,  shot  and  MiWe^  Jesse  Jones  with  a 
gun  or  any  other  firearm;  whereas,  in  truth  and  in  fact,  the  said  ^<frry 
Milligan,  about  the  hour  of  sunrise,  on  the  morning  \hz.t  Jesse  Jones 
was  shot  and  killed,  was  at  or  near  the  house  of  one  Antone  Bishop, 
in  said  Victoria  county;  which  said  statement  so  made  by  the  said 
Dave  Kitchen,  as  aforesaid,  was  wilfully  and  deliberately  false,  and  the 
said  Dave  Kitchen  knew  the  same  to  be  false  when  he  made  it. 
Against  the  peace  and  dignity  of  the  State 

[(^Signature  and  indorsements  as  in  Form  No.  1072 l.y\'^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 
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iV.  Theft. 

Form  No.  1 5  1 2  8 

(Precedent  in  Washington  v.  State,  22  Tex.  App.  27.)' 

[(^Commencement  as  in  Form  No.  10721)  present] ^  that  William  Wash- 
ington, on  the  thirteenth  day  of  the  month  of  May,  in  the  year  of 
our  Lord  i2>86,  in  said  county  of  Bexar  and  State  of  Texas,  in  the 
District  Court  of  said  county,  then  in  session,  and  of  which  said 
court  George  H.  Noonan  was  then  and  there  the  legally  qualified 
judge,  there  was  pending  a  certain  criminal  judicial  proceeding, 
wherein  the  State  of  Texas  was  plaintiff  and  one  Jack  Green  was  the 
defendant,  wherein  the  said  Jack  Green  was  duly  and  legally  charged 
by  indictment  with  having,  on  the  fourteetith  day  oi  June,  a.  d.  i2>85, 
in  said  county  of  Bexar  and  State  of  Texas,  committed  the  offense 
of  theft  from  the  person  of  one  Bodo  Meyer,  by  then  and  there 
fraudulently  and  feloniously  and  privately  stealing,  taking  and 
carrying  away  from  the  person  and  possession  of  the  said  Bodo  Meyer 
nine  silver  dollars  of  the  current  silver  coin  of  the  United  States  of 
America,  each  of  the  value  of  <?;/<?  dollar,  and  all  of  the  total  aggregate 
value  of  nine  dollars,  without  the  knowledge  or' consent  of  him,  the 
said  Bodo  Meyer,  the  money  and  property  of  him,  the  said  Bodo- 
Meyer,  and  with  the  fraudulent  and  felonious  intent  to  deprive 
the  said  owner  of  the  value  thereof,  and  to  appropriate  the  same  to 
the  use  and  benefit  of  him,  the  said  Jack  Green,  contrary  to  the 
statute  and  against  the  peace  and  dignity  of  the  State;  and  of  which 
said  judicial  proceeding  the  said  court  then  and  there  had  jurisdic- 
tion, and  wherein  issue  was  then  and  there  duly  joined  between  the 
State  of  Texas  and  the  ssdd  Jack  Green,  before  the  said  judge  and 
jury,  duly  organized  to  try  the  said  issue;  and  he,  the  said  William 
Washington,  did  then  and  there  personally  appear  before  said  court,, 
and  did  then  and  there  take  his  corporal  oath,  and  was  duly  sworn 
as  a  witness  in  said  cause,  said  oath  being  then  and  there  duly 
administered  to  him  by  George  R.  Dashiell,  the  clerk  of  said  court, 
who  was  then  and  there  authorized  by  law  to  administer  the  same, 
and  which  said  oath  was  required  by  law  and  was  necessary  for  the 
ends  of  public  justice;  whereupon  it  then  and  there  became  and  was 
a  material  inquiry  before  said  judge  and  jury  in  the  trial  of  said 
judicial  proceedings,  whether  he,  the  said  William  Washington,  had 
been  sent  by  one  Rhody  Thomas  to  the  county  jail  in  Bexar  county, 
Texas,  at  any  time  within  two  weeks  after  the  fourteenth  ddiy  oi  June, 
A.  D.  18^5,  as  the  bearer  of  a  message  from  her,  the  said  Rhody 
Thomas,  to  the  defendant  in  said  judicial  proceeding,  telling  the  said 
defendant  in  said  judicial  proceeding  that  she  was  not  a  witness  for 
the  State  in  said  judicial  proceeding,  and  knew  no  fact  connected 
with  the  same;  and  thereupon  it  then  and  there  further  became  and 
was  a  material  inquiry  before  said  judge  and  jury  in  the  trial  of  said 
judicial  proceeding,  whether  he,  the  said  William  Washington,  was 

1.  Thisindictment  was  held  sufficient        2.  The  matter  enclosed  by  and  to  be 
by  the  court  of  appeals.  supplied  within  [  ]  will  not  be  found  in- 

See,  generally,  supra,  note  i,  p.  790.     the  reported  case. 
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confined  in  the  city  jail  of  the  city  of'  San  Antonio^  Texas,  as  a 
prisoner,  from  t\\t  fourteenth  day  oi  June,  a.  d.  i2>85,  to  the.  fifth  day 
oi  July,  A.  D.  iS85;  and  the  said  William  Washington  did  then  and 
there,  before  said  judge  and  jury,  upon  the  trial  of  said  cause,  under 
the  sanction  of  said  oath,  administered  to  him  as  aforesaid,  wilfully 
and  deliberately  state  and  testify  that  she,  the  said  Rhody  Thomas, 
had  sent  him,  the  said  William  Washington,  to  the  county  jail  of 
Bexar  county,  Texas,  within  two  weeks  after  the  said,  fourteenth  day 
oi  June,  a.  d.  i855,  as  the  bearer  of  a  message  from  her,  the  said 
Rhody  Thomas,  to  the  saidy^c^  Green,  the  defendant  in  said  judicial 
proceeding,  telling  the  said  defendant  that  she,  the  said  Rhody 
Thomas,  was  not  a  witness  for  the  State  in  said  judicial  proceeding, 
and  knew  no  fact  connected  with  the  same,  and  that  he,  the  said 
William  Washington,  was  not  confined  in  the  city  jail  of  the  city  of 
San  Antonio  as  a  prisoner  for  any  time  after  the.  fourteenth  day  of 
June,  A.  D.  1^85,  and  which  said  statement  was  material  to  the  issue 
in  said  cause;  whereas,  in  truth  and  in  fact,  he,  the  said  William 
Washington,  had  not  been  sent  by  her,  the  said  Rhody  Thomas,  to  the 
county  jail  of  Bexar  county,  Texas,  at  any  time  within  two  weeks 
after  the  fourteenth  day  oi  June,  a.  d.  iS85,  as  the  bearer  of  a  message 
from  her,  the  said  Rhody  Thomas,  to  the  said  Jack  Green,  telling  the 
said  Jack  Green  she  was  not  a  witness  for  the  State  in  said  judicial 
proceeding,  and  knew  no  fact  connected  with  the  same;  whereas,  in 
truth  and  in  fact,  he,  the  said  William  Washington,  was  confined 
in  the  city  jail  of  the  city  of  San  Antonio,  Texas,  as  a  prisoner,  from 
the  fourteenth  day  oi  June,  a.  d.  \Z85,  to  the  fifth  day  oi  July,  i885, 
which  said  statement  so  made  by  the  said  William  Washington,  as 
-aforesaid,  was  wilfully  and  deliberately  false,  and  the  said  William 
Washington  knew  the  same  to  be  false  when  he  made  it,  contrary, 
^{concluding  as  in  Form  No.  10721).Y 

jj.  Violation  of  Liquor  Law. 

Form  No.  1 5  i  2  9 . 

(Precedent  in  Lea  v.  State,  64  Miss.  278.)' 

[{Commencement  as  in  Form  No.  10702')  present]^  that  on  the  9th  of 
April,  i885,  in  the  county  of  Tate  aforesaid  and  State  aforesaid,  a 
certain  issue  was  joined  between  the  State  of  Mississippi  and  Z.  C.  Lea, 
upon  an  indictment  against  the  said  Lea  for  unlawfully  selling  vinous 
and  spirituous  liquors,  in  the  Circuit  Court  of  Tate  County,  of  which 
cause  the  said  court  had  jurisdiction,  and  that  on  the  said  April  9, 
iS85,  at  the  regular  ^/r/7  term  of  the  Circuit  Court  of  said  county, 
held  at  the  court-house  thereof  by  the  Hon.  A.  T  Roane,  circuit  judge 
•of  said  court,  who  was  by  law  authorized  to  hold  said  court,  the  said 
issue  and  cause  between  the  State  of  Mississippi  and  the  saidZ.  C.  Lea 

1.  The  matter  to  be  supplied  within  See,  generally,  supra,  note  i,  p. 
[]  will  not  be  found  in  the  reported  case.  790. 

2.  The  supreme  court  held  this  indict-  3.  The  matter  enclosed  by  and  to  be 
ment  sufficient,  but  a  judgment  of  con-  supplied  within  [  ]  will  not  be  found  in 
viction   was  reversed  for  errors  in   in-  the  reported  case. 

•struciion. 
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came  on  to  be  tried,  and  was  then  tried  in  due  form  of  law  by  a  jury 
of  the  said  county  of  Tate,  in  that  behalf  duly  taken  and  sworn 
between  the  said  parties,  and  upon  the  said  trial  upon  the  issue  afore- 
said the  said  L.  C.  Lea  did  then  and  there  appear  and  tender  himself 
as  a  witness  in  his  own  behalf,  and  was  received  to  give  evidence  on 
behalf  of  himself,  the  said  Lea,  defendant  aforesaid;  and  that  the 
said  Lea  did  then  before  the  said  court  take  his  corporal  oath,  and 
was  then  duly  sworn  upon  the  Holy  Gospel  of  God  by  William  B. 
Sloan,  clerk  of  said  court,  who  by  law  was  authorized  to  administer 
said  oath,  that  the  evidence  he,  the  said  Lea,  should  give  to  the  court 
and  the  jury  sworn  between  the  parties  aforesaid,  touching  the  mat- 
ters in  question  in  said  issue,  should  be  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  and  then  upon  the  trial  of  the  said  issue 
it  became  and  was  a  material  question  and  matter  in  the  same, 
whether  the  said  Lea  had  sold  directly,  or  indirectly,  in  Tate  County 
any  vinous  or  spirituous  liquors  in  a  less  quantity  than  one  gallon  to 
either  P.  G.  Cromwell,  Taylor  Gibson,  James  Bowie,  John  McDowell,  Sr., 
ox  John  McDowell,  Jr.,  at  any  time  between  the  1st  oi  August,  1884, 
^nd  April  9,  i885,  and  it  became  and  was  a  material  question  and 
matter  whether  the_/fe'<?  half-barrels  of  whisky  then  (meaning  at  the 
time  of  the  progress  of  and  during  the  trial  of  the  cause)  in  his,  the 
said  Lea's,  business  house  in  Senatobia,  were  the  same  and  identical 
Jive  half-barrels  of  whisky  which  he,  the  said  Lea,  had  received  from 
and  at  the  railroad  station  oi  Love' s  2iOO\xX.  the  10th  oi  March,  \885; 
and  that  thereupon  the  said  Lea  being  so  sworn  as  aforesaid,  devis- 
ing and  intending  to  cause  and  procure  a  verdict  to  pass  for  him,  did 
then  and  there,  to  wit,  on  the  said  9th  oi  April,  \885,  upon  the  trial 
aforesaid  before  the  said  court  and  jury,  falsely,  feloniously,  willfully, 
knowingly,  corruptly,  and  wickedly,  and  by  his  own  proper  act  and 
consent  upon  his  oath  aforesaid,  depose,  swear,  give  evidence  to  the 
jury  so  sworn  as  aforesaid,  amongst  other  things  in  substance  and  to 
the  effect  following,  that  is  to  say,  that  he,  the  said  L.  C.  Lea,  had  not 
directly  nor  indirectly  in  Tate  County  sold  any  vinous  or  spirituous 
liquors  in  a  less  quantity  than  one  gallon  to  either  P.  G.  Cromwell, 
Taylor  Gibson,  James  Bowie,  John  McDowell,  Sr.,  or  John  McDo7vell, 
Jr.,  at  any  time  between  August  1,  \88Ji.,  and  April  9,  iS85,  and  that 
the  Ji7>e  half-barrels  of  whisky  then  (meaning  at  the  time  of  the  pro- 
gress of  and  during  the  trial  of  the  said  cause)  in  his,  the  said  Lea's 
business  house  in  Senatobia,  were  the  same  and  identical  fo'e  half- 
barrels  of  whisky  which  the  said  Lea  had  received  from  and  at  the 
railroad  station  of  Love's  about  the  10th  of  March,  i885.  Whereas  in 
truth  and  in  fact  the  said  L.  C.  Lea  had,  between  August  1,  \88If,  and 
April  9,  i885,  fold  in  Tate  County  vinous  and  spirituous  liquors  in 
less  quantities  than  one  g^Won  to  P.  G.  Cromwell  a.nd.  to  Taylor  Gibson, 
and  to  James  Bowie  and  to  John  McDowell,  Sr.,  and  to  John  McDowell, 
Jr.,  and  whereas  in  truth  and  in  fact  the  said^z'^  half-barrels  then 
(meaning  at  the  time  of  and  during  the  progress  of  the  trial  of  said 
cause)  in  the  business  house  of  said  Lea  in  Senatobia  were  not  the 
same  and  identical  ^fz^^  half-barrels  of  whisky  which  the  said  Lea  had 
received  from  the  railroad  station  of  Love's  about  the  10th  of  March, 
i885,  all  of  which  he,  the  said  Lea,  well  knew,  and  so  the  grand  jury 
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aforesaid,  upon  their  oaths  aforesaid,  do  say  and  present  that  the  said 
Z.  C.  Lea,  on  the  trial  of  the  said  issue  on  the  day  and  year  afore- 
said, and  before  the  court  aforesaid,  falsely,  maliciously,  wickedly, 
knowingly,  corruptly,  and  feloniously,  in  manner  and  form  as  afore- 
said, did  commit  willful  and  corrupt  perjury,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  provided,  and  against  the  peace 
and  dignity  of  the  State  of  Mississippi. 

[(^Signature  and  indorsements  as  in  Form  No.  10102^)^ 

Form  No.  1 5  1 3 o. 

(Precedent  in  State  v.  Jolly,  73  Miss.  42.)* 

[(^Commencement as  in  Form  No.  10102')  present]'  that  on  \}\t  eighteenth 
of  October,  \WJIf.,  in  the  second  dix^Xxxct  of  Chickasaw  county.  State  of 
Mississippi,  a  certain  issue  was  joined  between  the  said  state  and  S.  J. 
Jolly,  upon  an  indictment  against  him  for  unlawfully  selling  vinous 
and  spirituous  liquors,  in  the  circuit  of  the  j'^r^?^^  district  of  Chickasaw 
county,  of  which  cause  the  said  court  had  jurisdiction,  and  that  on 
the  said  day,  at  the  regular  October  term  of  the  circuit  court  of  said 
district,  held  at  the  courthouse  thereof  by  the  Hon.  Newman  Cayce, 
circuit  judge  of  said  court,  who  was  by  law  authorized  to  hold  said 
court,  the  said  issue  and  cause  between  the  said  state  and  the  said 
J.  S.  Jolly  came  on  to  be  tried,  and  was  then  tried  in  due  form  of  law 
by  a  jury  of  the  second  d\s\.x\z\.,  in  that  behalf  duly  taken  and  sworn, 
between  the  said  parties;  and  upon  the  said  trial  upon  the  issue 
aforesaid,  the  said  S.  J.  Jolly  did  then  and  there  appear  and  tender 
himself  as  a  witness  in  his  own  behalf,  and  was  received  to  give  evi- 
dence on  behalf  of  himself,  and  did  then,  before  the  said  court,  take 
his  corporal  oath,  and  was  then  duly  sworn  by  L.  F.  Baskin,  clerk  of 
said  court,  who,  by  law,  was  authorized  to  administer  said  oath,  that 
the  evidence  he,  the  Sd^di  Jolly,  should  give  to  the  court  and  jury, 
sworn  between  the  parties  aforesaid  touching  the  matters  in  question 
in  said  issue,  should  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth;  and  thereupon  on  the  trial  of  the  said  issue  it  became  and 
was  a  material  question  and  matter  in  the  same  whether  the  said 
Jolly  did,  on  Septeftiber  22,  iWJf,  in  the  second  district  of  Chickasaw 
county,  State  of  Mississippi,  sell  vinous  and  spirituous  liquors;  and 
that  thereupon  the  ^2^6.  Jolly,  being  so  sworn  as  aforesaid,  devising 
and  intending  to  cause  and  procure  a  verdict  to  pass  for  him,  did 
then  and  there,  to  wit,  on  the  said  October  18,  i8P^,  upon  the  trial 
aforesaid,  before  the  said  court  and  jury,  falsely,  feloniously,  wilfully, 
knowingly,  corruptly  and  wickedly,  and  by  his  own  proper  act  and 
consent  upon  his  oath  aforesaid,  depose,  swear  and  give  evidence  to 
the  jury,  so  sworn  as  aforesaid,  amongst  other  things,  in  substance 
and  to  the  effect  following;  that  is  to  say,  that  he,  the  said  S.J. 
Jolly,  did  not  sell  vinous  and  spirituous  liquors  in  the  second  <^\stv\ct 
of  Chickasaw  county,  State  of  Mississippi,  on  the  twenty-second  day  of 

1.  The  matter  to  be  supplied  within  []  See,  generally,  supra,  note  i,  p.  790. 
will  not  be  found  in  the  reported  case.  3.  The    matter   enclosed    and    to   be 

2.  In  the  supreme  court,  it  was  held  supplied  within  []  will  not  be  found  in 
that    this     indictment     was    sufficient  the  reported  case. 

under  section  1362  of  the  code  of  1892, 
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.September^  xWlf.,  whereas,  in  truth  and  in  fact,  the  said  S.  J.  Jolly  did, 
-on  September  22^  iS94;  in  the  i'^'r<?«^ district  of  Chickasaw  countv,  State 
of  Mississippi,  sell  vinous  and  spirituous  liquors,  all  of  which  he,  the 
said  Jolly,  well  knew,  and  so  the  grand  jurors  aforesaid,  upon  their 
■oaths  aforesaid,  do  say  and  present  that  the  said  Jolly,  on  the  trial  of 
the  said  issue,  on  the  day  and  year  aforesaid,  and  before  the  court 
aforesaid,  falsely,  maliciously,  wickedly,  knowingly,  corruptly  and 
feloniously,  in  manner  and  form  as  aforesaid,  did  commit  wilful  and 
•corrupt  perjury,  against  [(concluding  as  in  Form  No.  1070£).Y 

Form  No.  15131. 
(Precedent  in  State  v.  Peters,  107  N.  Car.  877.)* 

[(Title  of  court  and  venue  as  in  Form  No.  lOlll.yY- 
The  jurors  for  the  State  upon  their  oath  present  that  George  Peters, 
■of  Guilford  County,  did  unlawfully  commit  perjury  upon  the  trial  of 
an  action  in  the  Mayor's  Court  of  the  city  of  Greensboro,  heiort  James 
W.  Forbis,  Mayor,  in  Guilf or d  Connty,  wherein  the  State  was  plaintiff 
.and  Amos  P/iillips  was  defendant,  by  falsely  asserting  on  oath  that  he 
(meaning  the  said  George  Peters),  had  not  purchased  any  spirituous 
liquors  from  Amos  Phillips  less  than  half  a  pint  on  Sunday,  April  21th, 
i890,  knowing  the  said  statement  to  be  false  or  being  ignorant 
whether  or  not  said  statement  was  true,  against  the  form  of  the 
statute  in  such  case  made  and  provided  and  against  the  peace  and 
■dignity  of  the  State. 

[(Signature  and  indorsement  as  in  Form  No.  i07ii.)]^ 


(<f)  In  Justifying  as  Bail. 

Form  No.  15132. 
(Precedent  in  Com.  v.  Sargent,  129  Mass.  115.)' 

[(Caption  as  in  Form  No.  10699. ')Y 

The  jurors  for  the  Commonwealth  of  Massachusetts  on  their  oath 
present,  that  on  the  eleventh  day  oi  January  xn  the  year  of  our  Lord 
■one  thousand  eight  hundred  and  seventy-nine,  at  Boston  in  the  county 
oi  Suffolk,  ont  Josie  Bradley  was  lawfully  apprehended  and  arrested 
upon  the  charge  and  offense  of  being  a  common  nightwalker,  thereto- 
fore and  then  committed  by  her,  said  Bradley,  in  said  Boston;  and  in 
-a  convenient  place,  to  wit,  the  station-house  situated  on  Joy  Street  in 
said  Boston,  duly  and  legally  kept  in  custody  upon  the  charge  afore- 
said ;  that  on  said  eleventh  day  of  said  January,  and  while  said  Bradley 

1.  The  matter  to  be  supplied  within  was  affirmed  by  the  supreme  court. 
[  ]  will  not  be  found  in  the  reported  case.  See,  generally,  supra,  note  i,  p.  790. 

2.  In  the  lower  court,  a  motion  in  3.  The  supreme  court  held  that  a 
arrest  of  judgment,  on  the  ground  that  motion  to  quash  this  indictment  was 
the  indictment  was  not  sufficient  in  its  properly  overruled. 

averments  to  charge  the  crime  of  per-        See,    generally,   supra,    note    i,     p. 
jury,   was  denied,  and  this  judgment     790. 
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was  held  in  custody  in  said  station-house  upon  the  charge  aforesaid, 
said  Bradley  made  due  application  to  Charles  A.  Barnard,  Esquire, 
a  bail  commissioner  within  and  for  said  county  legally  authorized  and 
duly  qualified  to  take  bail  in  criminal  cases  in  said  county,  to  be 
admitted  to  bail;  that  upon  the  hearing  and  examination  it  then  and 
there  appeared  to  said  Barnard,  as  such  commissioner,  that  ^\\t  Muni- 
cipal Court  of  the  city  of  Boston  had  jurisdiction  of  the  charge  and 
offense  upon  which  said  Bradley  had  been  so  arrested  and  appre- 
hended as  aforesaid,  and  of  the  person  of  said  Bradley;  and  said 
Bradley  viz.s,  then  and  there  lawfully  ordered  by  ssad  Barnard,  as  such 
commissioner,  to  recognize,  with  surety  in  the  sum  of  t^vo  hundred 
dollars,  personally  to  appear  before  the  Municipal  Court  in  the  city 
of  Boston,  then  next  to  be  holden  at  said  Boston,  for  the  transaction 
of  criminal  business,  on  the  tenth  day  of  'i>^\<\  January,  at  nine  of  the 
clock  in  theyi?r(?noon,  there  to  answer  to  the  charge  aforesaid,  and 
also  in  like  manner  personally  to  appear  at  any  subsequent  time  or 
term  of  said  court,  to  which  the  consideration  of  the  charge  might 
by  said  court  be  continued,  if  not  previously  surrendered  or  dis- 
charged; and  so  from  time  to  time  and  term  to  term  until  the  final 
decree,  sentence  or  order  of  said  court  thereon,  and  to  abide  such 
final  decree,  sentence  or  order  of  said  court  thereon,  and  not  to 
depart  without  leave;  that  thereafter,  to  wit,  on  said  eleventh  day  of 
said  January,  and  before  the  expiration  of  twenty-four  hours  from  the 
time  when  said  Bradley  was  so  arrested  upon  the  charge  and  offense 
as  aforesaid,  at  said  Boston,  before  said  Charles  A.  Barnard,  Esquire, 
a  commissioner  as  aforesaid  within  and  for  said  county  of  Suffolk, 
legally  authorized  and  duly  qualified  to  take  bail  in  criminal  cases  in 
said  county,  one  James  L.  Sargent,  of  said  Boston,  offered  himself  as 
bail  and  surety  for  said  Bradley,  as  required  by  said  order;  that  said 
Sargent  was  then  and  there  lawfully  required  by  said  commissioner, 
pursuant  to  the  course  and  practice  of  taking  and  approving  bail,  to 
make  a  written  statement  under  oath,  of  his,  said  Sargent's  circum- 
stances and  property,  the  same  being  material  to  aid  said  commis- 
sioner in  determining  whether  he  would  and  should  take  and  approve 
said  Sargent  as  such  bail  and  surety;  that  said  Sargent,  being  then 
and  there  duly  sworn  by  said  commissioner  to  the  requirement  afore- 
said, did  then  and  there  in  pursuance  of  said  requirement,  make  said 
statement,  and  did  then  and  there,  being  so  sworn  as  aforesaid,  falsely, 
wilfully,  knowingly  and  corruptly  say,  depose  and  swear  in  and  by 
said  written  statement  as  follows,  that  is  to  say:  "Commonwealth  of 
Massachusetts,  Suffolk,  ss.  Before  Charles  A.  Barnard,  commissioner 
to  take  bail  in  criminal  cases  in  said  county,  I,  James  L.  Sargent,  of 
Cambridge,  in  the  county  of  Middlesex  and  Commonwealth  of  Massa- 
chusetts, offer  myself  as  surety  in  the  sum  of  two  hundred  dollars  for 
Josie  Bradley.  And  I  on  oath  depose  and  say  that  I  am  more  than 
twenty-one  years  of  age;  that  I  reside  in  Cairibridge  in  the  county  of 
Middlesex  and  Commonwealth  aforesaid ;  that  my  residence  is  situated 
on  Union  Street  in  said  Cambridge,  and  is  numbered  2J).  (meaning 
twenty-four^  on  said  street,  and  that  I  have  personal  estate  in  said 
Cambridge;  that  its  value  is  not  less  than  two  thousand  dollars;  that  it 
consists  oifive  horses  and  divers  carriages  and  harnesses,  three  of  said 
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horses  being  kept  by  me  in  a  stable  adjoining  my  said  residence,  No. 
2Ji.  (meaning  number  twenty -four)  Union  Street,  and  two  of  said  horses, 
being  kept  at  a  stable  in  Broadways  all  in  said  Cambridge^  and  that  it 
is  subject  to  no  incumbrance;  and  that  the  amount  of  my  debts  and 
liabilities  of  every  kind,  absolute  and  conditional,  does  not  exceed 
one  hundred  dioWdS'i,  and  that  there  are  no  unsatisfied  judgments  or 
executions  standing  against  me,  and  that  I  am  under  no  recognizance;, 
that  my  credit  is  good,  and  that  I  am  worth  in  good  property  not 
less  than  tivo  thousand  dollars,  over  and  above  all  debts,  liabilities 
and  lawful  claims  against  me,  and  all  liens,  incumbrances  and  lawful 
claims  upon  my  property.  James  L.  Sargent."  Whereas,  in  truth 
and  in  fact,  said  Sargent  did  not  then  have  personal  estate  in  said 
Cambridge  of  the  value  of  not  less  than  two  thousand  dollars,  consist- 
ing of  Jive  horses  and  divers  carriages  and  harnesses,  and  did  not 
then  and  there  own  three  horses,  then  being  kept  by  him  in  a  stable 
adjoining  said  residence,  and  did  not  then  keep  any  horses  in  a  stable 
adjoining  said  residence,  and  did  not  then  keep  or  own  any  horses  in 
any  stable  on  Broadway  in  said  Cambridge,  and  was  not  worth  in  good 
property  not  less  than  two  thousand  doUsLTs;  all  of  which  he,  said  Sar- 
gent, at  the  said  time  when  he  so  deposed  and  swore  as  aforesaid^ 
then  and  there  well  knew.  And  so  the  jurors  aforesaid,  on  their  oath 
aforesaid,  do  present  and  say,  that  said  James  L.  Sargent,  on  said 
eleventh  day  of  January,  before  said  Charles  A.  Barnard,  Esquire,  then 
and  there  having  such  power  and  authority  as  aforesaid,  in  manner 
and  form  aforesaid,  did  knowingly  and  wilfully  commit  wicked  and 
wilful  perjury;  against  the  peace  of  said  Commonwealth  and  the  form 
of  the  statute  in  such  case  made  and  provided. 

\{Signature  and  indorsements  as  in  Form  No.  10699?!^ 

(_/")  On  Motion  for  New  Trial. 

Form  No.  i  S  i  3  3  • 

(Precedent  in  Com.  v.  McLaughlin,  122  Mass.  449.)' 

[{Caption  as  in  Form  No.  10699. ^Y 

The  jurors  for  the  Commonwealth  of  Massachusetts,  on  their  oath 
present,  that  at  a  term  of  the  Superior  Court,  begun  and  holden  on 

1.  The  matter  to  be  supplied  within  said  motion  at  chambers,  as  set  out  in 
[]  will  not  be  found  in  the  reported  case,  said  indictment,  was  irregular,  unau- 

2.  In  the  superior  court,  before  the  thorized,  improper  and  illegal.  2.  Be- 
jury  were  empaneled,  the  defendant  cause  said  indictment  does  not  assign 
filed  a  motion  to  quash  the  indictment,  any  perjury  (alleged  to  have  been  com- 
on  the  following  grounds:  i.  Because  mitted  by  the  defendant)  in  a  direct, 
the  said  indictment  avers  and  shows  positive  and  precise  manner,  as  is  re- 
that  the  said  motion  for  a  new  trial,  quired  by  law.  3.  Because  the  only 
upon  the  hearing  of  which  the  said  de-  perjury  charged  in  said  indictment  is 
fendant  is  alleged  to  have  committed  assigned  inferentially  and  argumenta- 
the  crime  of  perjury,  was  heard  and  tively.  This  motion  was  overruled  in 
tried  by  and  before  the  Honorable  the  court  below,  and  in  the  supreme 
Waldo  Colburn,  one  of  the  justices  of  court  defendant's  exceptions  were  over- 
this  court,  "at  his  chambers,"  at  said  ruled. 

Boston;    and  because  the  hearing  of        See,  generally,  supra,  note  i,  p.  790. 
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\.\it  first  Monday  oi  May,  in  the  year  one  thousand  eight  hundred  and 
snienty-six,  at  Boston  aforesaid,  holden  for  the  transaction  of  criminal 
business  in  Boston,  within  and  for  said  county  of  Suffolk,  to  wit,  on  the 
tiventy-fourth  day  of  May,  in  the  year  aforesaid,  one  John  F.  Costello 
•duly  filed  his  motion  in  writing,  in  said  court,  praying  for  a  new  trial 
to  be  granted  him,  said  Costello,  upon  the  ground,  among  others:  of 
evidence  therein  set  forth  by  affidavits,  and  alleged  to  be  then  newly 
discovered,  upon  a  certain  indictment  then  pending  in  said  court, 
charging  him,  said  Costello,  in  several  counts,  with  the  crime  of 
forgery,  and  of  knowingly  uttering  forged  bonds;  upon  all  the  counts 
of  which  said  indictment,  said  Costello  had  lately,  to  wit,  within  one 
year  theretofore,  been  duly  tried  and  found  guilty  by  a  jury  of  the 
county,  but  upon  which  indictment  no  sentence  had  then  been  passed, 
nor  judgment  given;  that  thereafter,  to  wit,  on  the  second ddiy  oi  June, 
in  the  year  aforesaid,  said  motion  was  duly  heard  by  and  before  the 
Honorable  Waldo  Colburn,  one  of  the  justices  of  said  court,  at  his 
•chambers,  at  said  Boston;  that  at  the  said  hearing  it  became,  and  was, 
a  material  matter  of  inquiry,  whether  one  Edward  McLaughlin  had 
written,  on  the  twentieth  day  of  November,  in  the  year  one  thousand 
eight  hundred  and  seventy-four,  or  at  any  time  in  said  year  last  named, 
the  words  " Edivard McLaughlin,"  upon  a  certain  book  called  a  hotel 
register,  produced  at  said  hearing,  and  then  exhibited  to  said 
McLaughlin,  and  whether  he,  said  McLaughlin,  in  the  said  last  named 
year,  saw  any  one,  and  if  so,  whom,  write  upon  said  book,  at  a  certain 
inn  in  said  Boston,  called  the  New  England  House,  the  words,  William 
P.  Schell,  appearing  upon  said  book,  and  then  viewed  at  said  hearing 
by  said  McLaughlin  (he  being  present  thereat),  and  that  at  said  hear- 
ing, before  said  justice,  at  Boston  aforesaid,  on  said  second  day  of 
June,  said  Edxvard  McLaughlin  of  said  Boston,  offered  himself  as  a 
witness  in  said  hearing,  in  behalf  of  said  Costello,  and  was  then  and 
there  duly  sworn  by  said  justice  to  testify  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  in  the  matter  aforesaid  then  in  hearing; 
and  that  said  McLaughlin,  being  so  sworn,  as  aforesaid,  did  then  and 
there  knowingly,  falsely,  wilfully,  and  corruptly  testify  and  say,  in 
substance,  as  follows,  that  is  to  say:  That  in  the  said  year  last  men- 
tioned, he,  said  McLaughlin,  was  in  said  New  England  House,  with  one 
Frank  Hayes,  of  said  Boston,  and  that  he,  said  McLaughlin,  at  said  inn, 
wrote  in  said  book  the  words  ^'■Edward  McLaughlin,"  and  that  at  said 
time  and  place,  when  and  where  he,  said  McLaughlin,  wrote  said 
words,  '■'•  Edward  McLaughlin,"'  he,  said  McLaughlin,  saw  said  Frank 
Hayes  write  said  words  ^'William  P.  Schell,"  upon  said  book,  immedi- 
ately before  he,  said  McLaughlin,  wrote  his  name  thereon.  Whereas, 
in  truth  and  in  fact,  neither  said  Hayes  nor  said  McLaughlin  were  in 
said  inn  together  at  any  time,  and  said  Hayes  did  not  write  at  any 
time  said  words  ^^  William  P.  Schell;"  all  of  which  said  McLaughlinaX 
the  time  he  so  deposed  and  swore,  as  aforesaid,  then  and  there  well 
knew. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  present 
and  say  that  said  McLaughlin,  on  said  second  day  of  June,  before  said 
justice,  having  full  power  and  authority,  as  aforesaid,  in  manner  and 
form  aforesaid,  did  commit  wicked  and  wilful  perjury;  against  the  law, 
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peace,  and  dignity  of  the  said  Commonwealth,  and  form  of  the  statute 
in  such  case  made  and  provided. 

\(Signature  and  indorsements  as  in  Form  No.  10699 ^Y" 

Form  No.  15134. 

(Precedent  in  Hernandez  v.  State,  18  Tex.  App.  136.)* 

\{Co7nmenceme7it  as  in  Form  No.  1072T)Y  that  on  the  9th  day 
of  the  month  oi  January,  a.  d.  i?)82,  in  the  district  court  oi  Bexar 
county  and  State  of  Texas^  in  cause  number  1511  on  the  criminal 
docket  of  said  court,  entitled  The  State  of  Texas  v.  Louis  Hernandez^ 
the  said  Louis  Hernandez  was  in  due  form  of  law  tried  upon  an 
indictment  then  and  there  duly  and  legally  depending  in  said  court 
against  him  in  the  cause  aforesaid,  and  of  which  said  district  court 
then  and  there  had  jurisdiction  to  try  and  determine,  and  in  which 
said  indictment  he,  the  said  Louis  Hernandez,  was  then  and  there  duly 
and  legally  charged  with  having  on  the  16th  day  of  the  month  of  May^ 
A.  D.  \Z81,  in  the  said  county  of  Bexar  and  State  of  Texas,  fraudu- 
lently and  feloniously  stolen,  taken  and  carried  away  from  the  pos- 
session of  Sam  Barker,  a  certain  horse,  to  wit,  a  filly  colt,  the  property 
of  him,  the  said  Sam  Barker,  without  his  consent,  and  with  the  fraudu- 
lent and  felonious  intent  to  deprive  the  said  owner  of  the  value 
thereof  and  to  appropriate  the  same  to  the  use  and  benefit  of  him, 
the  sdXdi  Louis  Hernandez;  that  at  and  on  the  trial  of  the  said  Z^«/x 
Hernandez  on  the  said  9th  day  oi  January,  a.  d.  \%82,  in  the  said  dis- 
trict court  oi  Bexar  county,  on  the  said  indictment  and  charge  afore- 
said, in  the  cause  aforesaid  wherein  the  State  of  Texas  was  plaintiff 
and  Louis  Hernandez  was  defendant,  the  said  Louis  Hernandez  was  then 
and  there  in  due  and  legal  form  and  requirements  of  law  tried  and 
convicted  of  the  theft  of  said  horse,  to  wit,  a  filly  colt  as  aforesaid, 
and  his  punishment  therefor  assessed  at  confinement  in  the  State 
penitentiary  for  the  term  of  five,  years.  That  thereafter,  to  wit,  on 
the  11th  day  of  February,  a.  d.  i85^,  the  said  Louis  Hernandez  filed 
in  the  said  district  court  of  Bexar  county  his  motion  for  a  new  trial  in 
the  said  cause  number  1511,  entitled  The  State  of  Texas  v.  Louis  Her- 
nandez; that,  as  a  part  of  said  motion  for  a  new  trial,  and  in  support 
thereof,  so  made  as  aforesaid  by  the  said  Louis  Hernandez  in  the  cause 
aforesaid,  one  Pedro  Hernandez,  after  being  duly  and  legally  sworn 
by  one  George  R.  Dashiell,  the  then  and  there  duly  elected,  qualified 
and  acting  clerk  of  the  district  court  in  and  for  the  said  county  of 
Bexar  and  State  of  Texas,  and  as  such  clerk  of  the  ^/V/r^V/ court  afore- 
said, was  then  and  there  duly  and  legally  authorized  and  empowered 
to  administer  oaths  and  take  depositions,  on  the  26th  day  of  the 
month  oi  January,  in  the  year  of  Our  Lord  \2>82,  in  the  said  county 
of  Bexar  and  State  of  Texas,  did  then  and  there  deliberately,  wilfully, 
corruptly,  falsely,  knowingly,  voluntarily  and  feloniously,  under  the 
sanction  of  his,  the    said  Pedro  Hernandez  s  oath,    duly  and   legally 

1.  The  matter  to  be  supplied  within  accuracy  with  which  it  charged  the 
[]  will  not  be  found  in  the  reported  case,  offense,  despite  the  complexity  of  the 

2.  This  indictment  was   highly  com-  facts    necessary    to   be   alleged, 
mended  by  the  court  for  the  skill  and  See,  generally,  supra,  note  i,  p.  790. 
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administered  by  him,  the  said  George  R.  Dashiell^  as  clerk  of  the  dis- 
trict court  aforesaid,  unto  him  the  said  Pedro  Hernandez  as  afore- 
said, make  a  false  statement  in  writing,  by  a  voluntary  declaration 
and  oath,  under  circumstances  in  which  an  oath  was  required  by  law, 
and  in  and  during  the  stage  of  a  judicial  proceeding  in  said  criminal 
cause  aforesaid  numbered  1517  on  the  criminal  docket  of  said  district 
court  of  Bexar  county,  entitled  The  State  of  Texas  v.  Louis  Hernandez^ 
which  said  deliberate,  wilful,  corrupt,  false,  known,  voluntary  and 
felonious  statement  in  writing,  and  voluntary  declaration  and  oath 
aforesaid  of  him,  the  %d\di  Pedro  Hernandez,  then  and  there  was,  and 
now  is,  in  words  and  figures  substantially  as  follows,  that  is  to  say: 

"  The  State  of  Texas,  j 
County  of  Bexar.       \ 

Personally  appeared  before  me  Pedro  Hernandez,  who,  after  being 
duly  sworn,  upon  his  oath  says  that  about  six  months  ago  one  Bias 
Hernandez  and  Sostenes  Carrasco  and  George  de  la  Zerda  said  to  me 
Met  us  brand  a  colt  —  a  filly  colt  of  Sam  Barker,  with  the  brand  of 
Louis  Hernandez,  and  afterwards  notify  Barker  that  Louis  Hernandez 
had  branded  the  filly.'  I  then  said  I  would  not  do  so,  as  Barker  was 
my  friend,  and  that  I  would  look  out  for  the  stock  of  my  friend,  and 
it  should  not  be  done.  Bias  Herrera  then  said,  *  I  will  do  it.'  After- 
wards Sostenes  Carrasco  said:  *  We  have  (meaning  Bias  Herrera,  Sos- 
tenes Carrasco  and  George  de  la  Zerda~)  branded  the  filly  of  Barker  with 
the  brand  of  Louis  Hernandez.,  and  then  killed  the  mare.' 

bis 

Pedro  X  Hernandez. 

mark 

Sworn  to  and  subscribed  before  me  this  26th  day  oi  January,  iS83. 

Geo.  R.  Dashiell,  Cl'k  D.  C.  B.  C." 

That  in  said  motion  for  a  new  trial  so  made  as  aforesaid  by  the  said 
Louis  Hernandez,  as  aforesaid,  wherein  the  State  of  Texas  was  plaintiff 
and  Louis  Hernandez  was  defendant,  and  the  issue  therein  joined,  it 
became  then  and  there  a  material  question  and  inquiry  on  the  trial, 
hearing  and  disposition  of  said  motion  for  a  new  trial,  which  said 
motion  for  a  new  trial  the  said  district  court  of  Bexar  county,  by  and 
through  the  Honorable  George  H.  Noonan,  the  duly  elected,  qualified 
and  acting  judge  thereof,  then  and  there  had  jurisdiction  and  authority 
to  try  and  determine,  whether  or  not  the  said  Bias  Hernandez  (mean- 
ing Bias  Herrera'),  Sostenes  Carrasco  and  George  de  la  Zerda,  said  to 
him  the  said  Pedro  Hernatidez-.  "Let  us  brand  a  colt,  the  filly  colt  of 
Sam  Barker,  with  the  brand  of  Louis  Hernandez,  and  afterwards  notify 
Barker  that  Louis  Hernandez  had  branded  the  filly,"  and  whether  or 
not  the  said  Bias  Herrera  said  to  him,  the  said  Pedro  Hernandez,  *'  I 
will  do  it"  (meaning  I  will  brand  the  colt  of  Sam  Barker  in  the  brand 
of  Louis  Hernandez),  and  whether  or  not  Sostenes  Carrasco  said  to  the 
said  Pedro  Hernandez  "We  have,"  meaning  Bias  Herrera,  Sostenes 
Carrasco  and  George  de  la  Zerda,  "branded  the  filly  of  Barker  with 
the  brand  oi  Louis  Hernandez,  and  then  killed  the  mare;"  that  the 
said  Pedro  Hernandez,  after  being  duly  and  legally  sworn  as  afore- 
said, wickedly  combining,  intending  and  contriving  to  pervert  the 
ends  of  justice  and  the  law,  and  to  cause  and  secure  the  motion  for 
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a  new  trial  in  the  cause  aforesaid,  so  made  as  aforesaid  by  the  said 
Louis  Hernandez,  to  be  granted  by  the  court  aforesaid,  did,  on  the 
said  26th  day  of  the  month  oi  January,  a.  d.  \Z82,  in  the  said  county 
of  Bexar  and  State  of  Texas,  deliberately,  wilfully,  corruptly,  wick- 
edly, falsely,  knowingly  and  feloniously  make  said  false  statement  in 
writing  by  a  voluntary  declaration  and  oath  as  aforesaid;  that  said 
deliberate,  wilful,  corrupt,  known,  voluntary  and  felonious  statement 
in  writing,  so  made  as  aforesaid  by  the  said  Pedro  Hernandez,  by  a 
voluntary  declaration  and  oath  as  aforesaid,  was  then  and  there  false, 
deliberate  and  wilful,  and  then  and  there  was  well  known  to  him,  the 
said  Pedro  Hernandez,  to  be  so  false,  deliberate  and  wilful  when  so  made 
as  aforesaid.  That  in  truth  and  in  fact  the  said  Bias  Herrera,  Sos- 
tenes  Carrasco  and  George  de  la  Zerda,  never,  at  any  time,  said  to  Pedro 
Hernandez-.  "  Let  us  brand  a  colt,  a  filly  colt  of  Sam  Barker,  with  the 
brand  of  Louis  Hernandez,  and  afterwards  notify  Barker  that  Louis 
Hernandez  had  branded  the  filly;"  that  in  truth  and  in  fact  no  such 
conversation  was  ever  had,  and  no  conversation  of  similar  import  was 
ever  had  at  any  time  between  the  said  Bias  Herrera,  Sostenes  Carrasco 
and  George  de  la  Zerda  with  the  said  Pedro  Hernandez;  that  in  truth 
and  in  fact  the  said  Bias  Herrera  did  not  say  to  the  said  Pedro  Her- 
nandez that  *'  I  will  do  it;"  that  in  truth  and  in  fact  the  said  Sostenes 
Carrasco  never  said  to  the  said  Pedro  Hernandez:  "We  have,"  mean- 
ing Bias  Herrera,  Sostenes  Carrasco  and  George  de  la  Zerda,  "  branded 
the  filly  of  Sam  Barker  with  the  brand  of  Louis  Hernandez,  and  then 
killed  the  mare;"  that  in  truth  and  in  fact  there  never  was  any  con- 
versation by  and  between  the  said  Bias  Herrera,  Sostenes  Carrasco 
and  George  de  la  Zerda  with  the  said  Pedro  Hernandez  with  reference 
to  the  said  colt  of  Sam  Barker. 

And  so  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
say  and  present  that  the  said  Pedro  Hernandez,  at  the  time  and  place 
aforesaid,  in  the  manner  and  by  the  means  aforesaid,  and  in  the 
form  aforesaid,  did  then  and  there  commit  wilful,  deliberate, 
knowing  and  wicked  perjury;  contrary  \{concluding  as  in  Form 
No.  10721).]^ 


(3)  Application  for  Habeas  Corpus. 

Form  No.  1 5  1 3  5  • 

(Precedent  in  Deckard  v.  State,  38  Md.  i88.)» 

State  of  Maryland,  Washington  County,  to  wit: 

The  jurors  of  the  State  of  Maryland,  for  the  body  of  Washington 
County,  do  on  their  oaths  present,  that  heretofore,  to  wit,  on  the  11th 
oi  July,  i872,  the  Honorable  William  Motter,  Associate  judge  of  the 
Circuit  Court  for  Washington  County,  by  the  authority  vested  in  him 
by  the  Constitution  and  laws  of  the  said  State,  upon  the  petition  and 

1.  The  matter  to  be  supplied  within  cient  by  the  supreme  court  and  a 
[  ]  will  not  be  found  in  the  reported  judgment  of  conviction  thereunder  af- 
case.  firmed. 

2.  This    indictment   was   held    sufB-  See,  generally,  supra,  note  i,  p.  790. 
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application  of  a  certain  J.  Clarence  Motley,  ordered  that  the  State's 
writ  of  habeas  corpus  issue  out  of  the  said  Circuit  Court  for  Washing- 
ton County,  directed  to  Robert  C.  Bamford,  the  sheriff  of  the  said 
county,  commanding  him,  the  said  sheriff,  to  produce  the  body  of  the 
said  /.  Clarence  Motley,  held  in  confinement  by  him,  together  with 
the  cause  of  the  detention  of  him,  the  said  J.  Clarence  Motley,  and  that 
the  said  writ  of  Habeas  Corpus  be  returned  immediately  at  the  base- 
ment of  the  Methodist  Episcopal  Church  in  Hagerstown,  before  the 
Honorable  William  Motter,  Associate  Judge  as  aforesaid. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  writ  of  habeas  corpus  did  issue  as  ordered  by 
the  said  Judge,  directed  to  the  said  Rotert  C.  Bamford,  sheriff  as 
aforesaid;  and  the  said  sheriff,  according  to  the  exigency  of  the  said 
writ,  did  produce  the  body  of  the  said  J.  Clarence  Motley,  with  the 
cause  of  his  detention  and  confinement,  before  the  said  William 
Matter,  Associate  Judge  of  the  Circuit  Court  for  Washington  County 
as  aforesaid,  at  the  basement  of  the  said  Methodist  Episcopal  Church  in 
Hagerstown,  on  the  said  11th  oi  July,  i87^. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  J.  Clarence  Motley,  produced  as  aforesaid,  by 
the  sheriff  aforesaid,  before  the  Hon.  William  Motter,  Associate 
Judge  as  aforesaid,  did,  on  his  own  behalf  and  by  his  counsel,  plead 
that  he  the  saidy.  Clarence  Motley,  did  commit  no  offense,  and  that 
there  was  no  sufficient  legal  cause  for  his  detention  and  confinement 
by  the  said  sheriff  as  aforesaid;  and  that  the  said  Judge  did  then  and 
there,  to  wit:  on  the  said  11th  oi  July,  i872,  inquire  into  the  legality, 
cause  and  propriety  of  the  confinement  and  detention  of  the  said 
J.  Clarence  Motley  as  aforesaid. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  while  the  said  Judge  was  inquiring  into  the  legality, 
cause  and  propriety  of  the  confinement  and  detention  of  the  said 
J.  Clarence  Motley  as  aforesaid,  one  John  C.  Deckard,  late  of  Wash- 
ington County  aforesaid,  ^<f6'wd:«,  did  then  and  there,  to  wit:  on  the 
said  11th  oi  July,  iS73,  at  Washington  County  aforesaid,  appear  before 
the  said  Judge  as  a  witness  in  support  of  the  legality  of  the  said  con- 
finement and  detention  of  the  saidy^.  Clarence  Motley,  and  did  then 
and  there,  before  the  said  Honorable  William  Motter,  Associate  Judge 
as  aforesaid,  in  due  form  of  law,  solemnly  and  sincerely  declare  and 
affirm,  that  the  evidence  that  he,  the  %z\d,  John  C.  Deckard,  should 
give  in  the  matter  depending  before  the  Court,  (the  legality  and  pro- 
priety of  the  confinement  and  detention  of  the  saidy.  Clarence  Mob- 
ley  as  aforesaid,  then  and  there  depending  before  the  said  Judge  and 
Court,)  should  be  the  truth,  the  whole  truth  and  nothing  but  the 
truth;  (he,  the  said  Honorable  William  Motter,  Judge  as  aforesaid, 
then  and  there  having  sufficient  and  competent  authority  to  admin- 
ister the  said  affirmation  to  the  said  y^,^«  C.  Deckard  m  that  behalf.) 
And  the  said  John  C.  Deckard  having  affirmed  as  aforesaid  then  and 
there,  to  wit,  on  the  said  11th  day  oi  July,  iS72,  at  Washington 
County  aforesaid,  to  prevent  the  said  Judge  of  the  said  Court,  from 
knowing  the  truth,  and  to  continue  the  imprisonment  and  detention 
of  the  saidy.  Clarence  Motley,  did,  upon  his  affirmation,  in  answer  to 
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the  questions  propounded  to  him  in  the  matter  then  and  there 
depending  before  the  said  Judge  of  the  said  Court,  (the  said  Judge 
of  the  said  Court  having  then  and  there  sufficient  and  competent 
authority  to  administer  an  affirmation  to  the  said  John  C.  Deckard, 
and  to  propound,  and  to  permit  to  be  propounded  questions  on  that 
behalf  to  him)  then  and  there  wilfully,  falsely,  corruptly  and  know- 
ingly, by  his  own  act  and  consent,  commit  perjury  upon  his  affirma- 
tion, in  saying,  deposing,  affirming  and  declaring  in  answer  to  the  ques- 
tions propounded  as  aforesaid,  (amongst  other  things)  in  substance 
to  the  effect  following,  that  is  to  say,  that  the  said  J.  Clarence  Mobley, 
Daniel  Ward,  Jacob  H.  Zook,  Joseph  Bombarger,  Oliver  Rtdenour,  George 
Dusang,  John  Wright,  John  W.  Adams  and  James  Pickett,  five  or  six 
weeks  ago,  (m&B.x\'mg  five  or  j/;c  weeks  before  the  time  of  making  said 
affirmation,)  on  one  night,  about  ftine  or  ten  o'clock,  did  enter 
together  into  the  saloon  of  Daniel  Ward,  kept  in  the  house  oi  James 
Pickett,  and  having  entered  the  said  saloon  as  aforesaid,  some  one  of 
the  above  named  persons  in  the  said  saloon  said,  "  Let  us  break  down 
Deckard,  let  us  swear  against  him;"  and  that  the  others  of  the  above 
named  persons  agreed  and  assented  to  the  same,  and  that  they  did 
then  and  there  enter  into  a  conspiracy  against  him,  the  said  John  C. 
Deckard;  whereas,  in  truth  and  in  fact,  the  saidy.  Clarence  Mobley, 
Daniel  Ward,  Jacob  If.  Zook,  Joseph  Bombarger,  Oliver  Ridenour,  George 
Dusang,  John  Wright,  John  W.  Adams  and  James  Pickett,  did  not 
enter  together  into  the  said  saloon  of  Daniel  Ward,  kept  in  the  house 
of  the  said  James  Pickett,  at  the  time  alleged  by  the  said  John  C.  Deck- 
ard in  his  said  affirmation,  or  at  any  other  time;  and  whereas,  in  fact 
and  in  truth  the  above  named  persons  were  not  together  in  the  said 
saloon,  nor  did  any  of  them  say  to  the  others,  "  Let  us  break  Deckard 
down,  let  us  swear  against  him;"  nor  did  they  or  any  of  them 
then  and  there  give  any  assent  to  the  same,  or  agreed  to  do 
the  same,  or  enter  into  a  conspiracy  against  him,  the  said  John  C. 
Deckard. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  it  then  and  there  became  necessary  and  material  that 
the  said  Judge  of  the  said  Court  should  know  whether  the  said  y. 
Clarence  Mobley,  Daniel  Ward,  Jacob  H.  Zook,  Joseph  Bombarger,  Oliver 
Ridenour,  George  Dusang,  John  Wright,  John  W.  Adams  and  James 
Pickett,  did  enter  together  the  said  saloon  ^z;<?  or  ^zx  weeks  before  the 
making  of  the  said  affirmation  by  the  said  John  C.  Deckard,  and 
whether,  having  entered  as  aforesaid,  they  did  then  and  there,  in  the 
said  saloon,  agree  to  break  down  Deckard  and  swear  against  him,  and 
did  then  and  there  enter  into  a  conspiracy  against  him. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that 
the  said  John  C.  Deckard,  on  the  said  11th  day  oi  July,  i872,  at  Wash- 
ington County  aforesaid,  before  the  said  Judge  of  the  said  Court,  (he, 
the  said  Judge,  then  and  there  having  sufficient  and  competent 
authority  as  aforesaid),  upon  his  solemn  affirmation  aforesaid,  by  his 
own  act  and  consent,  and  of  his  own  most  wicked  and  corrupt  mind, 
in  a  matter  depending  before  the  said  Judge  of  the  Circuit  Court  for 
Washington  County,  did  wilfully,  corruptly,  falsely  and  knowingly 
commit  perjury,  contrary  to  the  form  of  the  Act  of  Assembly,  in  such 
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case  made  and  provided,  and  against  the  peace,  government  and 
dignity  of  the  State. 

^Signature  and  indorsements  as  in  Form  No.  10698.)]^ 

(4)  Contempt  Proceedings. 

Form  No.  i  5  1 3  6 . 
(Precedent  in  U.  S.  v.  Cuddy,  39  Fed.  Rep.  696.)* 

[{Commencing  as  in  Form  No.  10731,  and  continuing  down  to  *)]i  after 
having  taken  an  oath  before  the  Honorable  E.  M.  Ross,  judge  of 
said  court,  —  which  oath  was  administered  to  the  said  Cuddy  in  open 
court  on  said  day  by  E.  H.  Owen,  the  duly  appointed,  qualified  and 
acting  clerk  of  said  court,  he,  the  said  Owen,  as  such,  being  then  and 
there  a  person  having  competent  authority  to  administer  said  oath, — 
that  in  the  matter  then  and  there  pending,  entitled  "  In  the  Matter 
of  the  Contempt  of  Thomas /.  Cuddy,"  he  would  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  then  and  there  willfully, 
falsely,  corruptly,  and  contrary  to  such  oath,  did  state  certain  mate- 
rial matter  in  his  testimony  then  and  there  adduced,  in  open  court 
as  aforesaid,  at  the  time  and  in  the  manner  aforesaid,  being  in  words 
and  substance  as  follows,  to- wit:  "I  didn't  know  that  Mr.  McGarvin 
or  any  other  gentleman  in  particular,  would  be  called  on  this  occa- 
sion. (Meaning  the  trial  of  the  case  of  the  United  States  \s.  IV.  More 
Young,  which  was  a  criminal  case  pending  against  the  said  Young  in 
the  said  court,  and  set  for  trial  for  February  12,  \2t89.)  I  never 
dreamed  that  he  was  to  be  a  juryman,  and  don't  now.  (Meaning  a 
juror  in  the  cause  last  above  named.)  I  didn't  know  Mr.  McGarvin 
was  a  juror.  Didn't  know  anything  about  it.  Didn't  give  the  matter 
a  thought.  (Meaning  that  he,  the  said  Cuddy,  didn't  know  that  the 
said  McGarvin  was  a  petit,  to-wit,  a  term  trial,  juror  in  said  court  at 
the  time  and  at  the  place  first  above  named.)  I  had  no  idea  that 
Mr,  McGarvin  was  one  of  them  at  this  time.  I  didn't  know  any- 
thing about  it."  (Meaning,  by  the  words  "  one  of  them,"  one  of  the 
term-trial  jurors  duly  impaneled  and  sworn  in  the  said  court  as 
aforesaid.)  Whereas,  in  truth  and  in  fact,  the  said  Thomas  /.  Cuddy 
did  know  that  the  said  Robert  McGarvin  was  a  petit,  to-wit,  a  term- 
trial,  juror  duly  impaneled  and  sworn  in  said  court,  at  all  the  times 
hereinbefore  recited;  and  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  Thomas  /.  Cuddy,  on  the  said  13th  day 
oi  February,  in  the  year  of  our  Lord  one  thousand  eight  hundred- 
and  eighty-nine,  in  the  said  city  of  Los  Angeles,  county  and  state  and 
district  aforesaid,  in  the  United  States  district  court  within  and  for 
the  district  of  California,  in  open  court  as  aforesaid,  before  the  said 
E.  H.  Owen,  being  then  and  there  a  competent  person  to  administer 
said  oath,  the  laws  of  the  United  States  authorizing  said  oath  to  be 

1.  The  matter  to  be  supplied  within        2.  This  indictment  was   held  to  be 
[]  will  not  be  found  in  the  reported    sufficient. 

case.  See,  generally,  supra,  note  i,  p.  790. 
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administered  in  said  matter,  by  the  said  Thomas  J.  Cuddy's  own  act 
and  consent,  in  manner  and  form  as  aforesaid,  did  commit  willful 
and  corrupt  perjury,  [against  the  peace  (concluding  as  in  Form  No. 

(5)  By  Juryman  on  His  Voir  Dire. 

Form  No.  15137. 
(Precedent  in  Com.  v.  Stockley,  10  Leigh  (Va.)  713.)* 

Commonwealth  of  Virginia,  T'y^/Vt/ Judicial  Circuit,  county  oi North- 
ampton, to-wit:  Be  it  remembered  that  Peter  P.  Mayo,  attorney  for 
the  commonwealth  of  Virginia  prosecuting  in  the  Circuit  Superior 
Court  of  Law  and  Chancery  for  the  said  county,  cometh  into  the  said 
court  on  the  25th  day  of  the  month  of  May,  in  the  year  \^S9,  leave  of 
the  said  court  being  first  had  and  obtained,  and  giveth  the  said  court, 
in  his  own  proper  person,  to  understand  and  be  informed,  in  behalf 
of  the  said  commonwealth,  that  at  the  Circuit  Superior  Court  of  Law 
and  Chancery  begun  and  held  for  the  said  county  of  Northampton  on 
the  21st  of  the  said  month  of  May,  in  the  year  \^S9,  a  certain  issue 
was  then  and  there  pending  between  the  commonwealth  of  Virginia  and 
one  William  Garrison,  in  a  certain  plea  of  felony  and  larceny,  which 
came  on  to  be  tried  in  due  form  of  law;  upon  which  trial  a  certain 
Charles  B.  Stockley,  in  the  county  aforesaid  and  within  the  jurisdic- 
tion of  this  court,  was  duly  and  legally  called  upon  by  George  F.  Wil- 
kins,  a  deputy  sheriff  of  said  county,  he  the  said  Charles  B.  Stockley 
being  then  and  there  a  bystander,  as  juror,  to  discharge  the  duties 
and  functions  of  a  juror  in  the  said  issue  then  and  there  pending 
between  the  said  commonwealth  and  the  said  William  Garrison  in  the 
said  plea  of  felony  and  larceny,  and  he  the  said  Charles  B.  Stockley 
was  then  and  there  duly  sworn  on  his  voir  dire  in  the  said  Circuit 
Superior  Court  of  Law  and  Chancery  for  the  said  county  oi  Northamp- 
ton, by  the  said  court  on  the  21st  day  of  the  said  month  oi  May  in  the 
year  aforesaid,  and  took  his  corporal  oath  upon  the  holy  gospel  of 
God,  before  the  Honorable  Abel  P.  Upshur,  judge  of  the  said  Circuit 
Superior  Court  of  Law  and  Chancery,  for  the  said  county  of  North- 
ampton, then  and  there  holding  said  court,  the  said  Circuit  Superior 
Court  of  Law  and  Chancery  then  and  there  having  competent  authority 
to  administer  the  said  oath  to  the  said  Charles  B.  Stockley  in  that 
behalf;  and  he  the  said  Charles  B.  Stockley,  after  having  duly  sworn  as 
aforesaid,  was  interrogated  and  inquired  of  by  the  said  Circuit  Supe- 
rior Court  of  Law  and  Chancery  for  the  said  county  of  Northampton, 
on  the  said  21st  day  oi  May  in  the  year  aforesaid,  whether  he  the  said 
Charles  B.  Stockley  had  made  up  and  expressed  his  opinion  touching 
the  guilt  or  innocence  of  the  said  William  Garrison  of  the  said  larceny 
and  felony.  And  the  said  Peter  P.  Mayo  giveth  the  court  here  fur- 
ther to  understand  and  be  informed  that  at  and  upon  the  trial  of  the 
said  issue  between  the  said  commonwealth  of  Virginia  and  the  said 

1.  The  matter  enclosed  by  and  to  be  that  this  information  was  good  and 
supplied  within  []  will  not  be  found  in  that  the  demurrers  thereto  should  be 
the  reported  case.  overruled. 

2.  It  was  held  in  the  supreme  court  See,  generally,  supra,  note  i,  p,  790. 

855  Volume  13. 


15137.  PERJURY.  15138. 

William  Garrison,  it  then  and  there  became  and  it  was  a  material 
question  and  fact  whether  he  the  said  Charles  B.  Stockley  had  made 
up  and  expressed  his  opinion  concerning  the  guilt  or  innocence  of 
the  said  William  Garrison  of  the  said  larceny  and  felony.  And  the 
said  Peter  P.  Mayo  giveth  the  said  court  further  to  understand  and 
be  informed  that  the  said  Charles  B.  Stockley,  being  so  sworn  as  afore- 
said, not  regarding  the  laws  of  this  commonwealth,  and  contriving 
and  intending  to  prevent  the  due  course  of  law  and  justice,  then  and 
there,  in  answer  to  the  said  interrogatory  then  and  there  propounded 
to  him  by  the  said  Circuit  Superior  Court  of  Law  and  Chancery  for  the 
county  of  Northampton  aforesaid,  upon  his  corporal  oath  aforesaid, 
willfully,  corruptly,  falsely  and  maliciously,  before  the  said  Honor- 
able Abel  P.  Upshur,  then  and  there  holding  the  said  Circuit  Superior 
Court  of  Law  and  Chancery  for  the  county  of  Northampton  aforesaid, 
did  swear  that  he  the  said  Charles  B.  Stockley  had  not  made  up  and 
expressed  his  opinion  touching  the  guilt  or  innocence  of  the  said 
William  Garrison  of  the  said  larceny  and  felony,  whereas  in  fact  and 
in  truth  he  the  said  Charles  B.  Stockley  had,  before  the  said  21st  day 
of  May  in  the  year  aforesaid,  made  up  and  expressed  his  opinion 
touching  the  guilt  or  innocence  of  the  said  William  Garrison  of  the 
said  larceny  and  felony;  to  the  evil  example  of  all  others  in  like  case 
offending,  and  against  the  statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  commonwealth. 
\(^Signature  and  indorsements  as  in  Form  No.  108Jf.l^^ 


b.  Quasi-judicial  Proceedings. 

(1)  Before  Board  of  County  Commissioners. 

Form  No.  15138. 

(Precedent  in  State  v.  Schultz,  57  Ind.  20.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  10692. ')Y 
The  grand  jurors  for  the  county  of  Warrick,  and  State  oilndiana, 
upon  their  oaths,  present  and  charge,  that,  at  the  regular  March 
term,  i875,  of  the  board  of  commissioners  of  said  county,  to  wit,  on 
the  8th  day  oi March,  in  the  year  iS76,  at  said  county,  h&iovQ  John 
Erwin,  Andrew  J.  Taylor  ^.Tidi  John  Trisler,  commissioners  as  afore- 
said, a  certain  petition  was  filed  before  said  board  of  commissioners, 
then  and  there  in  session  as  aforesaid,  to  establish  a  certain  highway 
of  twenty  years'  standing,  which  said  petition  is  in  words  and  figures 
following,  to  wit:  (^H ere  was  set  out  a  copy  of  petition).  That  after- 
ward, to  wit,  on  the  day  and  date  last  aforesaid  and  during  the  term 
aforesaid  of  the  board  of  commissioners  aforesaid,  the  said  board 
were  then  and  there  trying,  and  then  and  there  did  try,  a  certain 

1.  The  matter  to  be  supplied  within  court  reversed  this  judgment  and  the 
\  ]  will  not  be  found  in  the  reported  cause  was  remanded  for  further  pro- 
case,  ceedings. 

2.  In  the  court  below,  this  indict-  See,  generally,  supra,  note  i,  p. 
meat  was  quashed,  but  the  supreme  790. 
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issue,  point  and  question,  as  to  whether  the  pretended  road  or  high- 
way described  in  the  petition  aforesaid  had  been  in  use  for  twenty 
years  as  a  public  highway,  and  was  necessary  to  the  convenience  of 
the  public  that  the  same  should  remain  open  and  maintained  as  such 
highway;  which  said  proceeding  by  said  board  of  commissioners  was 
then  and  there  in  due  form  of  law,  the  said  board  then  and  there 
having  competent  authority  in  that  behalf;  upon  which  said  trial 
William  Schultz  then  and  there  appeared  as  a  witness  for,  on  behalf 
of,  said  petitioners,  to  wit,  William  Schultz,  Frederick  Sickman,  Henry 
KolledSidi  Frederick Kroeger,yf\iose.  names  are  signed  to  said  petition; 
and  the  said  William  Sckultz  vfa.s  then  and  there  duly  sworn,  and  took 
his  corporal  oath  before  said  board  of  commissioners,  which  said  oath 
was  then  and  there  administered  to  said  William  Schultz,  by  one  John 
Nestor,  who  was  then  and  there  the  auditor  of  said  county,  and  then 
and  there  had  competent  authority  in  that  behalf,  that  the  evi- 
dence which  the  said  William  Schultz  should  give  to  the  said  board  of 
commissioners,  touching  the  matter  then  in  question,  should  be  the 
truth,  the  whole  truth  and  nothing  but  the  truth;  and  at  and  upon 
the  trial  of  said  issue,  point  and  question,  as  aforesaid,  it  then  and 
there  became  a  material  question  whether  the  road,  or  pretended 
road,  described  in  said  petition,  had  then  and  there  been  in  use  and 
maintained  as  a  public  highway  for  over  twenty  years;  and  the  said 
William  Schultz  then  and  there,  on  the  trial  of  said  issue,  point  and 
question,  upon  his  oath  aforesaid,  feloniously,  wilfully,  corruptly  and 
falsely,  before  the  board  of  commissioners  aforesaid,  did  depose 
and  swear  in  substance  and  to  the  effect  following,  that  is  to  say: 
that  the  said  road  in  said  petition  described  had  been  then  and  there 
in  use  and  operation  as  a  public  highway  for  over  twenty  years; 
whereas  in  truth  and  in  fact  the  said  road  so  described  in  said  peti- 
tion as  aforesaid  had  not  then  and  there  been  in  use  for  over  twenty 
years,  nor  for  more  than  twelve  years,  if  indeed  it  had  been  in  use  as 
such;  and  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say 
that  the  said  William  Schultz,  on  the  said  8th  day  of  March,  in  the 
year  i2>76,  before  the  board  of  commissioners  aforesaid,  upon  the 
trial  aforesaid,  in  manner  and  form  aforesaid,  did  feloniously,  wilfully, 
corruptly  and  falsely  commit  wilful  and  corrupt  perjury,  [contrary  to 
the  form  (concluding  as  in  Form  No.  10692).Y 

(2)  Before  United  States  Land  Office. 

Form  No.  1 5 1 3  9 . 

(Precedent  in  Fisher  v.  U.  S.,  i  Okla.  254.)* 

U Caption  as  in  Form  No.  10729.)Y 

The  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  in  the  name 
and  by  the  authority  of  the  United  States  of  America,  do  further  find 

1.  The  matter  enclosed  by  and  to  be  sites  necessary  to  constitute  the  crime  of 
supplied  within  [  ]  will  not  be  found  in  perjury  under  the  federal  procedure, 
the  reported  case.  See,  generally,  supra,  note  i,  p.  790, 

2.  The  supreme  court  held  that  this  3.  The  matter  to  be  supplied  within 
form  seemed  to  contain  all  the  requi-  []  will  not  be  found  in  the  reported  case. 
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and  present  that  at  and  within  said  6>^/a^^«»ii  county,  in  said  Territory, 
on  the  9th  day  of  November,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety,  in  the  United  States  Land  Office  at  Oklahoma  City, 
in  said  county,  of  which  said  land  office  John  H.  Burfordyia.s  then  and 
there  the  Register,  and  John  C.  Delaney  the  Receiver,  a  certain  land 
contest  and  cause  was  pending  and  then  and  there  came  on  to  be  tried 
wherein  one  Morgan  Wright  sought  to  have  the  homestead  entry  of 
one  George  W.  Coffman  for  lots  one,  tzvo  and  three,  four,  five  and  six 
of  section  six,  in  township  eleven,  north  of  range  three  west  of  the 
Indian  Meridian  in  said  Territory,  cancelled  and  forfeited  to  the  United 
States,  and  thereupon  it  then  and  there  became  and  was  a  material 
question  whether  the  said  Morgan  Wright  had  entered  upon  or 
occupied  contrary  to  law  any  portion  of  the  lands  opened  to  settle- 
ment under  the  acts  of  Congress  approved  in  X.\\t.  first  z.n6.  second  days 
of  March  respectively,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-nine,  and  the  proclamation  of  the  President  of  the 
United  States,  dated  the  twenty-third  day  of  March  in  the  year  last 
aforesaid,  and  prior  to  twelve  o'clock  noon  of  the  twenty-second  day  of 
April  of  the  year  last  aforesaid,  and  it  then  and  there  became  and  was 
a  material  question  where  and  with  whom  Morgan  Wright  was  at 
and  about  twelve  o'clock  noon  of  the  day  last  aforesaid.  And  then  and 
there  George  W.  Fisher  -was  produced  as  a  witness  in  said  land  contest 
and  cause,  and  as  such  witness  in  said  land  contest  and  cause  was 
then  and  there  duly  sworn  to  testify  the  truth,  the  whole  truth,  and 
nothing  but  the  truth  in  said  case,  by  the  said  John  H.  Burford, 
Register,  he  the  said  John  H.  Burford,  Register,  being  then  and  there 
duly  authorized  and  empowered  under  the -laws  of  the  United  States 
of  America  to  administer  such  oath,  and  being  then  and  there  a 
witness  in  said  land  contest  and  cause  as  aforesaid,  so  duly  sworn  as 
aforesaid,  the  said  George  W.  Fisher  did  knowingly,  wilfully,  cor- 
ruptly, feloniously  and  falsely  testify,  depose  and  say  in  substance 
and  effect,  that  he,  said  Fisher,  first  met  said  Morgan  Wright  about 
one  and  one-half  miles  above  Barrow  s  Crossing  on  the  south  side  of 
the  Sauth  Canadian  river  in  the  Chickasaw  reservation  or  country,  on 
the  morning  of  the  day  last  aforesaid;  and  at  or  about  noon  of  said 
day  the  said  Morgan  Wright  and  said  Fisher  and  Thos.  Carr,  and  Mr. 
Murphy,  Charley  Fuller,  Press  Fuller,  John  Fuller,  Jim  Fuller,  one 
Lingenfelter  and  others  crossed  said  river  at  said  crossing  into  the 
country  so  opened  to  settlement  as  aforesaid. 

Whereas  in  truth  and  in  fact  the  said  Fisher  did  not  first  meet  said 
Morgan  Wright  about  one  and  one-half  miles  above  Barrow" s  Crossing 
on  the  south  of  the  South  Canadian  river,  in  the  Chickasaiv  reservation 
or  country,  on  the  morning  of  the  day  last  aforesaid;  and  whereas  in 
truth  and  in  fact  the  said  Morgan  Wright,  Fisher,  Tom  Carr,  Mr. 
Murphy,  Charley  Fuller,  Press  Fuller,  John  Fuller,  Jim  Fuller  and 
Lingenfelter  did  not  nor  did  either  of  them  so  far  as  said  Fisher  then 
and  there  knew  or  believed,  at  or  about  noon  of  the  day  last  aforesaid, 
cross  said  river  at  said  crossing  into  the  country  opened  to  settlement, 
as  aforesaid. 

In  all  of  which  particulars  the  testimony,  statements  and  declara- 
tions so  testified  and  deposed  unto  by  the  said  George  W.  Fisher  yf ere 
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then  and  there  material  matter  in  and  to  the  said  contest  and  cause 
so  instituted,  begun  and  heard  as  aforesaid  and  were  then  and  there 
not  true,  but  false,  and  were  then  and  there  by  the  said  George  IV. 
Fisher  not  believed  to  be  true,  but  were  then  and  there  by  him  believed 
to  be  false. 

And  so  the  grand  jurors  aforesaid  do  say  that  the  said  George  W. 
Fisher  on  the  ninth  day  of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety,  at  the  county  aforesaid,  did  know- 
ingly, falsely,  corruptly  and  feloniously  commit  wilful  and  corrupt 
perjury  in  and  by  his  oath  so  taken  as  aforesaid,  before  the  said  John 
H.  Burford,  Register,  the  said  John  H.  Burford,  Register,  then  and 
there  having  sufficient  and  competent  power  and  authority  under  the 
laws  of  the  United  States  of  America  to  administer  said  oath  to  said 
George  W.  Fisher;  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  United 
States  of  America. 

Horace  Speed,  United  States  Attorney. 

2.  In  Making*  Affidavit  of  No  Property  Subject  to  Taxation. 

Form  No.  15140.' 

{Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)  being 
then  and  there  a  citizen  oi  Mount  Vernon  township,  in  said  county  of 
Posey,  and  being  called  upon  by  Samuel  Short,  said  Samuel  Short  being 
then  and  there  the  duly  elected  and  qualified  assessor  of  said  Mount 
Vernon  township,  to  list  his  property  for  taxation,  and  he  then  and 
there  claiming  to  have  no  property,  it  then  and  there  became  and 
was  a  material  question  whether  the  said  John  Doe  then  and  there 
did  have  any  property  subject  to  taxation,  and  to  list  therefor,  and 
the  sdJid  John  Doe  did  then  and  there  unlawfully,  feloniously,  wilfully, 
corruptly  and  falsely  make  oath  before  sddd.  Samuel  Short  as  such 
assessor,  the  said  Samuel  Short  then  and  there  having  lawful  authority 
to  administer  such  oath,  that  the  written  affidavit  to  which  the  said 
John  Doe  then  and  there  subscribed  his  name  and  which  set  out  that 
he  had  no  such  property  was  then  and  there  true,  the  said  affidavit 
being  in  the  language  following,  to  wit,  {setting  it  ouf);  whereas  in 
truth  and  in  fact  the  sb\(\  John  Doe  did  then  and  there  have  property 
subject  to  taxation,  and  to  be  listed  by  said  Samuel  Short  ior  \.Q.xa.x\on, 
as  follows,  to  wit,  {setting  out  list  of  property'),  as  the  sa\d  John  Doe 
then  and  there  well  knew,  contrary  to  the  form  {concluding  as  in  Form 
No.  10692). 

3.  In  Support  of  Claim. 

a.  Against  Decedent's  Estate. 

Form  No.  i  5  i  4  i . 

(Precedent  in  Waters  v.  State,  30  Tex.  App.  285.)- 

1.  Indiana.  —  Horner's  Stat.  (1896),  §  but  judgment  was  reversed  because  the 
6313.  evidence  was  insufficient  to  support  the 

See,  generally,  supra,  note  i,  p.  790.     verdict. 

2.  This  indictment  was  held  sufficient,        See,  generally,  supra,  note  i,  p.  790. 
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^{Commencement  as  in  Form  No.  10721)  present]^  that/.  II.  Waters, 
late  of  the  county  of  Bell,  on  the  5th  day  of  November,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety,  with  force  and 
arms,  in  the  county  of  Bell  and  State  of  Texas,  did  then  and  there 
make  his  personal  appearance  before  /.  J.  Lowery,  the  said  J.  J. 
Loiaery  being  then  and  there  a  justice  of  the  peace  within  and  for 
Bell  County,  Texas,  and  ex-officio  notary  public  within  and  for  said 
county,  and  as  such  officer  he,  the  said/.  /.  Lowery,  was  then  and 
there  duly  and  fully  authorized  by  law  to  administer  oaths,  and  the 
said  /.  H.  Waters  having  so  made  his  personal  appearance  before 
said  J.  J.  Lowery,  did  then  and  there  take  his  corporal  oath,  and 
was  then  and  there  by  said/.  J.  Lo^oery,  acting  as  such  justice  of 
the  peace  and  ex-officio  notary  public,  duly  sworn,  said  oath  being 
then  and  there  so  administered,  under  circumstances  in  which  an 
■oath  is  required  by  law,  and  was  then  and  there  necessary  to  the 
prosecution  of  a  private  right,  and  he,  the  saidy.  H.  Waters  after 
being  so  sworn  as  aforesaid,  and  then  and  there  under  the  sanction  of 
said  oath  did  then  and  there  deliberately,  willfully,  and  knowingly 
make  a  certain  false  voluntary  statement,  oath,  and  affidavit  in  writ- 
ing and  signed  by  him,  and  then  and  there  relating  to  something 
past  and  also  relating  to  something  present,  and  being  a  written 
statement,  affidavit,  and  oath  material  to  the  matters  in  relation  to 
which  the  same  was  then  and  there  material,  in  this,  to  enable  and 
for  the  purpose  of  enabling  the  said  J.  H.  Waters  to  prove  up  accord- 
ing to  law  the  following  note  and  claim  for  money  against  the  estate 
of  Cora  McMahon,  deceased,  which  note  and  claim  for  money  is  as 
follows,  to-wit:  {Here  was  set  out  a  copy  of  the  note). 

And  said  oath,  sworn  statement,  and  accompanying  affidavit  in 
writing  attached  to  said  note  and  claim  for  money  against  the  estate 
of  Cora  McMahon,  deceased,  is  as  follows,  to-wit: 

"The  State  of  Texas,  County  oi  Bell. — Before  me,  the  undersigned 
authority,  on  this  day  personally  appeared  James  H.  Waters,  who  after 
being  by  me  duly  sworn,  upon  his  oath  says  that  the  foregoing  and 
above  attached  note  against  Cora  McMahon,  deceased,  is  within  the 
knowledge  of  affiant  just  and  true,  and  that  all  legal  offsets,  credits, 
and  payments  thereto  have  been  fully  allowed. 

James  H.  Waters. 

Subscribed  and  sworn  to  before  me,  this  5th  day  of  November,  a.  d. 
iWO.  J.  J.  Lowery, 

J.  P.  Precinct  No.  5,  Bell  County,  Texas." 

Whereas,  in  truth  and  in  fact  the  said  above  and  foregoing  note 
against  Cora  McMahon,  deceased,  is  not,  within  the  knowledge  of 
said/.  H.  Waters,  just. 

Whereas,  in  truth  and  in  fact  the  said  above  and  foregoing  note 
against  Cora  McMahon,  deceased,  is  not,  within  the  knowledge  of  the 
said  /  H.  Waters,  true. 

Whereas,  in  truth  and  in  fact  the  said  above  and  foregoing  note 
and  claim  against  Cora  McMahon,  deceased,  is  not,  within  the  knowl- 

1.  The  matter  enclosed  by  and  to  be  supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 
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edge  of  the  affiant  (y.  H.  Waters),  just  and  true.  Which  said  state- 
ments (and  each  and  all  of  said  statements)  so  made  by  the  said  J.  H. 
Waters  as  aforesaid,  were  willfully  and  deliberately  false,  and  he,  the 
szXd/.H.  Waters,  then  and  there  well  knew  the  same  to  be  false 
when  he  made  them,  against  the  peace  and  dignity  of  the  State. 
[(^Signature  and  indorsements  as  in  Form  No.  10121.)Y 

b.  Against  United  States. 

Form  No.  i  5  1 4  2 . 

(Precedent  in  U.  S.  v.  Buete,  2  Hay  w.  &  H.  (D.  C.)  49.)' 

District  of  Columbia,  County  of  Washington,  to  wit: 

The  jurors  of  the  U.  S.,  for  the  county  aforesaid,  on  their  oaths 
present  that  Henry  Buete,  late  of  the  county  aforesaid,  laborer,  falsely 
intended  to  defraud  the  U.  S.,  and  wickedly  and  maliciously  con- 
triving and  intending  to  aggrieve  and  injure  the  heirs  and  legal  rep- 
resentatives of  one  William  Brown,  deceased,  on  the  5th  day  of 
February,  i8^P,  at  the  county  aforesaid,  came  in  his  proper  person 
before  one,  Samuel  Grubb,  the  said  Samuel  Grubb  being  a  Justice  of 
the  Peace,  and  for  the  County  aforesaid,  duly  qualified  and  commis- 
sioned, and  then  and  there  in  due  form  of  law  was  sworn  and  took  his 
corporal  oath  on  the  Holy  Evangely  of  Almighty  God,  and  then  and 
there  falsely  swore  on  the  Holy  Evangely  of  Almighty  God,  (the  said 
Samuel  Grubb  then  and  there  having  a  lawful  and  competent  power 
and  authority  to  administer  such  oath)  that  one  George  F.  Brown 
was  the  brother  of  William  Brown,  who  was  a  first  sergeant  in  Co.  G, 
Srd  regiment  of  Artillery,  in  the  Army  of  the  United  States,  and  that 
the  said  William  Brown  was  never  married,  and  left  no  father  or 
mother,  brother  or  sister  other  than  the  said  George  F.  Brown, 
whereas  in  truth  and  in  fact  the  said  George  F.  Brown  was  not  the 
brother  of  the  said  Wm.  Brown. 

And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  further  present 
that  the  oath  so  taken  falsely  as  aforesaid  by  the  said  Henry  Buete 
was  material,  in  order  to  enable  the  said  George  F.  Brown  to  obtain 
from  the  government  of  the  U.  S.  certain  county  land,  to  which  the 
said  Wm.  Brown,  the  deceased,  was  entitled,  and  that  the  said  oath 
so  taken  falsely  as  aforesaid  was  taken  in  support  of  a  claim  against 
the  U.  S. 

And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  further  present 
that  at  the  time  of  his  taking  the  oath  aforesaid,  the  said  Henry  Buete 
well  knew  that  the  said  George  F.  Brown  was  not  the  brother  of  the 
said  Wm.  Brown. 

And  so  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  say  that 
the  said  Henry  Buete,  on  the5M  of  Feb.,  xZJjd,  at  the  county  aforesaid, 
before  the  said  Samuel  Grubb,  Justice  of  the  Peace  as  aforesaid,  (he, 
the  said  Samuel  Grubb,  then  and  there  having  such  powers  and 
authority  as  aforesaid)  by  his  own  act  and  consent,  and  of  his  own 

1.  The  matter  to  be  supplied  within  case  was  reversed  for  errors  in  the  ad- 
[  ]  will  not  be  found  in  the  reported  case,     mission  of  evidence. 

2.  A  judgment  of  conviction  in  this        See,  generally,  supra,  note  I,  p.  790. 
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most  wicked  and  corrupt  mind,  in  manner  and  form  aforesaid,  felo- 
niously, falsely,  wickedly,  willfully  and  corruptly,  did  commit  willful 
and  corrupt  perjury,  and  feloniously,  wickedly,  willfully  and  corruptly 
did  swear  falsely  in  support  of  a  claim  against  the  U.  S.,  to  the  great 
displeasure  of  Almighty  God,  in  contempt  of  the  United  States  and 
their  laws,  to  the  evil  and  pernicious  example  of  all  others  in  the  like 
case  offending,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  government  of  the  U.  S. 
[(^Signature  and  indorsements  as  in  Form  No.  10681. y^ 


II.  FALSE  SWEARING.2 

1.  In  General. 

Form  No.  1 5  1 4  3 . 

(Bullitt's  Crim.  Code  Ky.  (1895),  p.  149,  No.  9.)* 
{Commencement  as  in  Form  No.  10695)  accuse  John  Doe.,  of  the  crime 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

2.  Requisites  of  Indictment,  etc.  —  Gen- 
erally. —  For  the  formal  parts  of  an 
indictment,  information  or  criminal 
complaint  in  a  particular  jurisdiction 
consult  the  titles  Indictments,  vol.  9,  p. 
615;  Informations  in  Criminal  Cases, 
vol.  9,  p.  768;  Criminal  Complaints, 
vol.  5.  p.  930. 

For  statutes  relating  to  the  offense  of 
false  swearing  see  as  follows,  to  wit: 

Georgia. — 3  Code  (1895),  §55  258,  259. 
Kentucky.  — Stat.  (1894),  §§  1 1 74-1 176, 
I I 78-1 180. 

Texas. —  Pen.  Code  (1895),  arts  209- 
213. 

Time  When  Committed.  —  In  an  in- 
dinmetit  for  false  swearing,  the  date 
of  the  commission  of  the  offense  is  not 
material.  Com.  v.  Davis,  94  Ky.  612; 
Cope  V.  Com.,  (Ky.  1898)  47  S.  W.  Rep. 

436. 

Nature  of  Proceeding  in  Which  Com- 
mitted. —  An  indictment  under  Ky.  Stat. 
(1894),  §  1174,  for  false  swearing,  need 
not  state  the  nature  of  the  prosecution 
on  the  trial  of  which  defendant  com- 
mitted the  offense.  Cope  v.  Com., 
(Ky.  1898)  47  S.  W.  Rep.  436.  But  an 
indictment  for  false  swearing  before  a 
grand  jury  should  explicitly  describe 
the  matter  under  investigation  and 
about  which  defendant  was  testifying, 
and  it  is  not  sufficient  that  it  may  be 
inferred  from  what  is  stated.  Com.  v. 
Taylor,  96  Ky.  394. 

That  Defendant  could  be  Sworn.  — 
In  an  indictment  for  false  swearing,  it 
must  be  alleged  that  the  false  oath  was 


taken  on  a  subject  concerning  which 
the  party  could  be  legally  sworn.  Com. 
V.  Davis,  94  Ky.  612;  Com.  v.  Kane, 
92  Ky.  457;  State  v.  Smith,  43  Tex.  655. 

Authority  to  Administer  Oath. —  In  an 
indictment  for  false  swearing,  it  must 
be  shown  that  the  oath  was  adminis- 
tered by  one  authorized  to  do  so.  Com. 
V.  Kane,  92  Ky.  457;  Com.  v.  Davis,  94 
Ky.  612. 

"  Wilfully  and  Knowingly."  —  In  an 
indictment  for  false  swearing,  it  must 
be  alleged  that  defendant  "  wilfully 
and  knowingly  "  swore  falsely.  Com. 
V.  Kane,  92  Ky.  457.  And  it  is  not 
sufficient  to  charge  that  defendant 
"unlawfully  and  feloniously"  swore 
falsely.     Com.  v.  Taylor,  96  Ky.  394. 

Setting  Out  Matter  Sworn  To.  —  An 
indictment  for  false  swearing  need  not 
charge  the  precise  language  of  the 
false  statement,  but  may  state  the  sub- 
stance of  the  same.  Tex.  Code  Crim. 
Proc.  (1895),  art.  453. 

Negativing  Matter  Sworn  To.  —  In  an 
indictment  for  false  swearing,  the  mat- 
ter alleged  to  have  been  sworn  to  must 
be  negatived  by  special  averment. 
Com.  V.  Kane,  92  Ky.  457. 

Materiality  of  False  Statement. —  In  an 
indictment  for  false  swearing,  it  is  not 
necessary,  as  in  an  indictment  for  per- 
jury, to  aver  that  the  evidence  given 
was  material  to  the  issue  tried;  it  is 
only  necessary  to  allege  that  the  testi- 
mony was  given  upon  a  subject  in 
reference  to  which  the  party  could 
legally  be  sworn  as  a  witness.  Richey 
V.  Com.,  81  Ky.  524. 

3.  Kentucky.  —  Stat.     (1894),    §    II74. 

See,  also,  supra,  note  2,  this  page. 
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of  false  swearing,  committed  as  follows,  viz.:  The  saidy^^w  Doe,  on 
the  tenth  day  of  May,  iS99,  in  the  county  aforesaid,  though  he  had 
promised  to  pay  the  claim  on  which  a  judgment  had  been  rendered 
against  him  by  the  Franklin  circuit  court  in  favor  of  Richard  Roe, 
made  an  affidavit  in  writing  and  swore  to  it  before  a  deputy  clerk  of 
said  court,  in  which  he  wilfully,  knowingly,  and  falsely  stated  that 
he  had  never  promised  to  pay  said  claim,  against  the  peace  {con- 
cluding as  in  Form  No.  10695). 

2.  On  Criminal  Trial. 

Form  No.  i  5  i  4  4 . 

(Bullitt's  Crim.  Code  Ky.  (1894),  p.  149,  No.  9.)* 

{Commencement  as  in  Form  No.  10695)  accuse  John  Doe,  of  the  crime 
of  false  swearing,  committed  as  follows,  viz. :  The  said  John  Doe,  on 
the  tenth  day  of  May,  i899,  in  the  county  aforesaid,  having  been  duly 
sworn  in  the  Franklin  circuit  court,  to  testify  the  truth  as  a  witness 
upon  the  trial  oi  Richard  Roe,  under  an  indictment  for  violation  of 
his  tavern-bond,  and  having  seen  a  game  of  cards  played  in  said 
Richard  Roe's  tavern-house,  between  the  first  day  oi  April,  i899,  and 
the  first  day  of  May,  iS99,  in  which  money  was  bet,  and  won,  and 
lost,  and  knowing  that  said  Richard  Roe  had  knowledge  or  informa- 
tion of  said  game,  wilfully,  knowingly,  and  falsely  testified  that  he 
did  not,  between  the  dates  last  aforesaid,  see  any  games  or  game  of 
cards  played  in  said  house  in  which  money  was  bet,  or  won,  or  lost, 
when  said  Richard  Roe  was  present,  or  of  which  said  Richard  Roe  had 
any  knowledge  or  information  so  far  as  John  Doe  knew,  against  the 
peace  {concluding  as  in  Form  No.  10695). 

3.  To  Procure  Marriage  License. 

Form  No.  15145. 
(Precedent  in  Harkreader  v.  State,  35  Tex.  Crim.  244.)' 

[{Commencement  as  in  Form  No.  1072 1)  present] '  that  B.  S.  Hark- 
reader, in  the  County  oi  Johnson,  State  aforesaid,  on  the  20th  day  of 
May,  in  the  year  of  our  Lord  i2>95,  with  force  and  arms  did  unlaw- 
fully, voluntarily,  deliberately  and  wilfully,  under  oath,  then  and  there 
legally  administered  to  him  by  O.  L.  Bishop,  Deputy  County  Clerk  of 
Johnson  County,  Texas,  the  said  O.  L.  Bishop  being  then  and  there 
authorized  by  law  to  administer  said  oath,  making  the  following 
voluntary  and  false  statement,  and  declaration  and  affidavit,  in  writ- 
ing signed  by  him,  in  the  following  words;  that  is:  "The  State  of 
Texas,  Connty  oi  Johnson.  I,  B.  S.  Harkreader,  do  solemnly  swear, 
that  I  am  21  years  of  age,  and  that  Miss  Ruby  Lee  Porter  is  18  years 

\.  Kentucky.  — Svail.    (1894),    §    1174.         See,  generally,  Jw/ra,  note  2.  p.  862. 
See.  generally,  supra,  note  2,  p.  S62.         3.  The  matter  enclosed  by  and  to  be 
2.  A  judgment  of  conviction  in  this     supplied  within  [  ]  will  not  be  found  in 
indictment  was  affirmed.  the  reported  case. 
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of  age,  and  that  there  are  no  legal  objections  to  our  marriage; "  and 
whereas,  in  fact  and  in  truth,  the  said  MXss  Ruby  Lee  Porter  was  not 
18  years  of  age,  and  there  were  legal  objections  to  their  marriage, 
[which  false  statement  was  not  required  by  law,  and  was  not  made 
m  the  course  of  a  judicial  proceeding;  and  the  said  B.  S.  Harkreader 
knew  the  same  to  be  false  at  the  time  he  made  it,  against  the  peace 
(concluding  as  in  Form  No.  10721).^ 

III.  SUBORNATION  OF  PERJURY.^ 


1.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 

2.  For  statutes  of  the  various  states 
relating  to  the  crime  of  subornation  of 
perjury  see  supra,  note  i,  p.  790. 

Beqtiisites  of  Indictment,  etc.  — Gen- 
erally. —  For  the  formal  parts  of  an 
indictment,  information  or  criminal 
complaint  in  a  particular  jurisdiction 
consult  the  titles  Indictments,  vol. 
9,  p.  615;  Informations  in  Criminal 
Cases,  vol.  9,  p.  768;  Criminal  Com- 
plaints, vol.  5,  p.  930. 

Substance  of  Controversy.  —  In  an  in- 
dictment or  information  for  suborna- 
tion of  perjury,  it  is  sufficient  to  set 
forth  the  substance  of  the  controversy 
or  matter  in  respect  to  which  the  of- 
fense was  committed,  but  the  indict- 
ment or  information  need  not  set  forth 
the  pleadings,  record  or  proceedings 
with  which  the  false  oath  is  connected. 

Alabama.  —  Crim.  Code  (1896),  §  5199. 

Arizona.  — Pen.  Code  (1887),  §  1473. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  § 
1839. 

California.  —  Pen.  Code  (1897),  §  966. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  1272. 

District  of  Columbia,  —  Comp.  Stat. 
(1894),  c.  55,  §  145- 

Idaho. —Rev.  Stat.  (1887),  §  7693. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  375. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1747- 

lozva.  — Code  (1897),  §  5296. 

A'^ansas. — Gen.  Mat.  (1897),  c.  100,  § 
178. 

Kentucky.  —  Bullitt's  Crim.  Code 
(1895).  §  134- 

Massachusetts,  —^wh.  Stat.  (1882),  c. 
205,  §  6. 

Michigan.  —  Comp.  Laws  (1897),  § 
11914. 

Minnesota.  — Stat.  (1894),  §  7253. 

Mississippi. — Anno.  Code  (1892),  § 
1363. 


Missouri.  —  Rev.  Stat.  (1899),  §  2040. 
Montana, —  Pen.  Code  (1895),  §1848. 
Nebraska.  —  Comp.    Stat.    (1899),     § 

7147. 

Nevada.  — Comp.  Laws  (1900),  §  4215. 
New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  280,  §  4. 

New  York.  — Cook's  Code  Crim.  Proc. 
(1898),  §  291. 

North  Carolina.  —  Code  (1883),  §  1186. 
North  Dakota.  —  Rev.  Codes  (1895),  § 
8054. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
7221. 

Oklahoma.  — Stat.  (1893),  §  5083. 
Oregon.  —  Hill's  Anno.   Laws    (1896), 
§  1286;  State  V.  Witham,  6  Oregon  366. 
Pennsylvania.  —  Bright.     Pur.     Dig. 
(1894),  p.  529,  §  328. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
285,  §  5. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  7256. 

Tennessee.  — Code  (1896),  S  7092. 
Utah.—  R^v.  Stat.  (1898),  §  4748. 
Vermont.  — Stat.  (1894),  §  5083. 
Virginia.  —  Code  (1887),  §  3993. 
Washington.  —  Ballinger's     Anno. 
Codes  &  Stat.  (1897),  §  6857. 

West  Virginia.  —  Code  (1899),  c.  158, 

§4- 

Wisconsin.  — Stat.  (1898),  §  4661. 

Wyoming.  —  Rev.  Stat.  (1887),  §  938. 

United  States.  —  Rev.  Stat.  (1878),  § 
5396. 

"Corruptly.  —  An  indictment  for  sub- 
ornation of  perjury  which  alleges  that 
the  defendant  "  unlawfully  and  wick- 
edly "  solicited  another  to  commit  per- 
jury wil  not  be  quashed  because  it  does 
not  charge  that  defendant  acted  "cor- 
ruptly," unless  such  ground  of  objec- 
tion is  specifically  assigned  in  the  mo- 
tion to  quash.  Com.  v.  Lane,  157  Mass. 
462. 

Knowledge  of  Defendant.  —  An  indict- 
ment for  subornation  of  perjury  must 
allege  that  defendant  knew  that  the 
testimony  which  he  instigated  the  sub- 
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1.  In  General. 


orned  witness  to  give  was  false,  and 
that  in  giving  such  testimony  the  wit- 
ness would  wilfully  and  corruptly  com- 
mit the  crime  of  perjury.  U.  S.  v. 
Dennee,  3  Woods  (U.  S.)  39,  25  Fed. 
Cas.  No.  14947;  U.  S.  V.  Evans,  19  Fed. 
Rep.  912. 

Before  Whom  Committed.  —  In  an  in- 
dictment for  subornation  of  perjury,  it 
is  not  necessary  to  name  in  the  in- 
dictment the  person  or  persons  before 
whom  the  perjury  was  committed  or 
was  agreed  or  promised  to  be  com- 
mitted.    D.  C.  Comp.  Stat.  (1894),  c.  55, 

§145. 

Authority  to  Administer  Oath.  —  In  an 
indictment  or  information  for  suborna- 
tion of  perjury,  it  is  sufficient  to  allege 
that  the  court  or  person  before  whom 
the  oath  was  taken  had  authority  to  ad- 
minister it,  but  the  commission  or  au- 
thority of  the  court  or  person  before 
whom  the  perjury  was  committed  or 
agreed  or  promised  to  be  committed 
need  not  be  set  forth. 

Alabama.  — Crim.  Code  (1896),  §5199. 

Arizona. — Pen.  Code  (1887),  §  1473. 

Arkansas.  —  Sand.   &  H.  Dig.  (1894), 

§  1839. 

California.  —  Pen. Code  (1897),  §  966. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  1272. 

District  of  Columbia.  —  Comp.  Stat. 
(1894).  c.  55.  §  145. 

Idaho.  — Kev.  Stat.  (1887),  §  7693. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
■(1896),  c.  38,  par.  375. 

Indiana.  —   Horner's    Stat.    (1896),   § 

1747- 

Iowa.  — Code  (1897),  §  5296. 

Kansas.  — Gen.  Stat.  (1897),  c.  loo,  § 
178. 

Kentucky.  —  Bullitt's     Crim.     Code 

(1895),  §  134. 

Massachusetts. — Pub.  Stat.  (1882),  c. 
205.  §  6. 

Michigan.  —  Comp.  Laws  (1897),  § 
11914. 

Minnesota.  — Stat.  (1894),  §  7253. 

Mississippi.  —  Anno.  Code  (1892),  § 
1363. 

Missouri.  —  Rev.  Stat.  (1899),  §  2040. 

Montana.  —  Pen.  Code  (1895),  §  1848. 

Nebraska. — Comp.  Stat.  (1899),  §  7147. 

Nevada.  —  Comp.  Laws(i900),  §  4215. 

Ne7v  Hampshire.  —  Pub.  Stat.  (1891), 
■c.  280,  S  4- 

New  York.  —  Cook's  Code  Crim. 
Proc.  (1898).  g  291. 

North  Carolina.— Code {1SS3),  %  I186. 


North  Dakota. —Ktv.   Codes  (1895), 

§  8054. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
7221. 

Oklahoma.  —  Stat.  (1893),  §  5083. 

Oregon.  —  Hill's  Anno.  Laws  (1892),  § 
1286. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  529,  §  328. 

Khode  Island.  —  Gen.  Laws  (1896),  c, 
2S5,  §  5. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887).  §  7256. 

Tennessee.  —  Code  (1896),  §  7092. 

Utah.  —  R&v.  Stat.  (1898),  §  4748. 

Vermont.  —  Stat.  (1894),  §  5083. 

Virginia.  —  Code  (1887),  §  3993. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  g  6857. 

West  Virginia.  —  Code  (1899),  c.  158, 

§4. 

Wisconsin.  — Stat.  (1898).  §  4661. 

Wvoming.  —  Rev.  Stat.  (1887),  §  938. 

United  States.  —  Rev.  Stat.  (1878).  §§ 
1023,  5396. 

Form  of  Oath.  —  In  an  indictment 
for  subornation  of  perjury,  it  is  not 
necessary  to  set  out  the  form  of  the 
oath  or  the  affirmation  or  the  manner  of 
administering  the  same. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 

§  1839- 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  1272. 

Illinois.  —  Starr  &  C.  Anno.  Stat 
(1896),  c.  38.  par.  375. 

Wyoming.  — Rev.   Stat.  (1887),  §  938. 

Ifow  False  Testimony  was  Used.  — 
An  information  for  subornation  of 
perjury  must  state  that  the  false  testi- 
mony of  the  suborned  witness  was 
used  or  procured  to  be  used  in  some 
cause  or  proceeding  before  some  court, 
tribunal  or  public  body  or  officer.  State 
V.  Geer,  46  Kan.  529.  See  also  Smith 
V.  State,  125  Ind.  440;  State  v.  Simons, 
30  Vt.  620. 

Materiality  of  Testimony.  —  In  an  in- 
formation for  subornation  of  perjury, 
the  same  rule  as  to  the  materiality  of 
testimony  prevails  as  in  perjury.  State 
v.  Geer,  46  Kan.  529;  State  v.  Tappan, 
58  N.  H.  152.  See,  however.  State  v. 
Biebusch,  32  Mo.  276. 

That  Witness  was  Summoned.  —  In 
an  indictment  for  subornation  of  per- 
jury, it  is  not  necessary  to  state  that 
the  witness  had  been  summoned  as  a 
witness.     State  v.  Biebusch,  32  Mo.  276. 

Intent.  —  In  an  indictment  for  subor- 
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Form  No.  15146. 

(Davis's  Prec.  217. )• 

{Commencement  as  in  Form  No.  10699)  on  their  oath  present,  that 
Jane  Doe,  late  of  Lincoln,  in  the  county  of  Middlesex,  single  woman, 
on  the  tenth  day  of  May  now  last  past,  at  Lincoln  aforesaid,  was 
pregnant  with  child,  and  that  said  child  was  likely  to  be  born  a 
bastard,  and  be  chargeable  to  the  said  town  of  Lincoln  in  the  said 
county  of  Middlesex;  and  that  on  the  said  tenth  day  of  May  aforesaid, 
at  Lincoln  aforesaid,  Richard  Roe,  of  Lincoln,  in  the  county  of  Mid- 
dlesex, yeoman,  being  a  person  of  an  evil  mind  and  disposition,  and 
wickedly  and  maliciously  contriving  and  intending  to  deprive  one 
Samuel  Short,  not  only  of  his  good  name,  fame,  and  reputation, 
and  to  put  him  to  great  trouble  and  expense,  but  also  to  cause  the 
said  Samuel  Short  to  be  falsely  charged  with  begetting  the  said  Jane 
Doe  with  child,  and  with  being  the  father  of  said  child  with  which 
the  said  Jane  Doe  was  then  and  there  pregnant  as  aforesaid,  did 
falsely,  wickedly,  knowingly,  wilfully,  and  corruptly  solicit,  suborn, 
and  procure  the  saXd  Jane  Doe  to  go  before  Abraham  Kent,  Esq., 
then  and  still  one  of  the  justices  of  the  peace  in  and  for  the  said 
county  of  Middlesex,  duly  and  legally  empowered  and  qualified  to 
discharge  and  perform  the  duties  of  said  ofifice,  and  make  oath  that 
the  said  Samuel  Short  was  the  father  of  the  said  child,  with  which 
she  was  then  pregnant.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  in  consequence,  and  by  the  means, 
encouragement,  and  effects  of  the  said  wicked  and  corrupt  suborna- 
tion and  procurement  of  the  said  Richard  Roe,  she  the  saidya«<f  Doe 
afterwards,  to  wit,  on  the  same  tenth  day  of  May,  in  the  year  afore- 
said, at  said  Lincoln,  in  the  county  aforesaid,  did  go  in  her  proper 
person  before  the  said  Abraham  Kent,  Esq.,  being  such  justice  as 
aforesaid,  and  having  then  and  there  sufficient  and  competent  power 
and  authority  to  administer  an  oath  and  take  the  examination  of  the 
szid  Jane  Doe  hereinafter  mentioned;  and  the  saidy^^i?  Doe  was 
then  and  there  sworn  before  the  said  Abraham  Kent,  Esq.;  and  the 
said  Jane  Doe,  being  so  sworn  as  aforesaid,  and  being  then  and  there 

nation  of  perjury,  it  is  not  necessary  even  by  mistake,  of  the  verb  implying 

to  charge  that  the  attempted   bribery  that  the  witness  charged  to  have  been 

was  with  intent  to  impede  and  obstruct  suborned  testified  is  fatal  on  a  motion 

the    due    course    of    justice.     State   v.  in   arrest    and    cannot  be  supplied  or 

Biebusch,  32  Mo.  276.  cured  by  intendment.     State  v.  Leach,. 

What  was  Offered  Witness. — In    an  27  Vt.  317.     But  it  is  not  necessary  to 

indictment  for  subornation  of  perjury,  allege  that  the  perjury  was  committed: 

it  is  not  necessary  to  state  the  kind  or  by   reason  and  in  consequence  of  the 

amount  of  money  or  property  offered  persuasion,  procurement  and  suborna- 

to   a  witness.     State   v.   Biebusch,    32  tion  of  defendant,  where  it  is  alleged 

Mo.  276.  that  defendant  did  unlawfully,  wilfully. 

That  Perjury  was  Committed.  —  An  corruptly  and  feloniously  persuade,  in- 

indictment  for  subornation  of  perjury  cite,  procure  and  suborn  the  wilful  or 

must  charge  that  defendant  procured  corrupt  perjury  alleged.    State  v.  Geer, 

another   to   commit  perjury  and    that  48  Kan.  752. 

the     party     procured     committed      it.         Precedent. — For  another  indictment 

Smith  V.  State,  125  Ind.  440;   U.   S.  v.  for  subornation    of  perjury   see  Com. 

Wilcox,  4  Blatchf.  (U.  S.)  393,  28  Fed.  v.  Devine,  155  Mass.  224. 
Cas.    No.    16693.     And   the    omission,         1.  See,  generally,  j«/ra,  note  2,  p.  864.. 
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lawfully  required  to  depose  the  truth  in  a  proceeding  in  a  course  of 
justice,  by  the  means  and  in  consequence  of  the  said  wicked  solici- 
tation, subornation,  and  procurement  of  the  said  Richard  Roe.,  did 
then  and  there,  upon  her  oath  aforesaid,  before  the  said  Abraham 
Kent,  being  such  justice  as  aforesaid,  falsely,  wickedly,  wilfully  and 
corruptly  say,  depose,  and  swear,  and  give  in  her  examination  in 
writing,^  and  under  oath,  as  follows,  (^Here  copy  and  insert  the  examina- 
tion verbatim^  with  proper  innuendoes');  whereas,  in  truth  and  in  fact, 
the  said  Richard  Roe,  at  the  time  of  soliciting,  suborning,  and  pro- 
curing the  said  Jane  Doe  corruptly  and  falsely  to  swear  as  aforesaid, 
well  knew  that  the  said  Samuel  Short  was  not  the  father  of  the  said 
child,  with  which  she  was  then  pregnant  as  aforesaid.  And  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said  Richard 
Roe,  then  and  there,  in  manner  and  form  aforesaid,  did  falsely, 
knowingly,  wilfully,  and  corruptly  commit  subornation  of  perjury, 
by  wilfully,  falsely,  knowingly,  and  corruptly  suborning  and  procur- 
ing the  sdad.  Jane  JDoe  to  commit  wilful  and  corrupt  perjury,  in  and 
by  her  oath  aforesaid,  in  manner  and  form  aforesaid;  against  the 
peace  and  dignity  of  the  said  Commonwealth,  and  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided. 
(^Signature  and  indorsements  as  in  Form  No.  10699.) 

2.  Attempt  to  Suborn.^ 

Form  No.  1 5  1 4  7 . 
(Precedent  in  State  v.  Waddle,  100  Iowa  57.)* 

[(^Commencement  as  in  Form  No.  10693^^ 

That  said  W.  B.  Waddle,  on  or  about  the  sixth  day  oi  June,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-three,  in  the 
county  aforesaid,  and  state  of  Iowa,  and  on  divers  other  times  and 
days,  did  unlawfully  and  feloniously,  intending  to  pervert  the  due 
course  of  law,  did  corruptly  and  maliciously  incite,  instigate,  and 
endeavor  to  persuade  and  procure  one  Lizzie  Seadore  to  charge  and 

1.  That  Complaint  was  in  Writing.  —  An  indictment,  under  a  statute  making 
An  indictment  for  suborning  a  woman  it  a  crime  to  endeavor  to  incite  another 
to  commit  perjury,  in  making  a  com-  to  commit  perjury,  is  bad  when  it  al- 
plaint  for  bastardy,  which  fails  to  al-  leges  that  the  act  of  perjury  was  to  be 
lege  that  the  complaint  was  in  writing,  committed  in  a  suit  designed  to  be 
is  bad.     State  v.  Simons,  30  Vt.  620.  brought,  but  which  was  not  then   and 

2.  Seqoisites  of  Indictment,  etc.  —  Gen-  never  has  been  pending.  State  v. 
erally.  —  See  supra,  note  2,  p.  864.  Joaquin,  69  Me.  218. 

To   What  Witness  would  Swear .  —  In  3.  In  this  case  defendant  pleaded  not 

an  indictment  for  attempting  to  suborn  guilty  and  the  case  was  tried  by  a  jury 

a  witness,  it  is  not  necessary  that  the  and   a  verdict  of   guilty  returned.     A 

fact    which    defendant    attempted     to  judgment  of  fine  and  imprisonment  in 

bribe  witness   to   swear  to   should    be  the  county  jail  was  entered  on  the  ver- 

stated  specifically,  as  that  fact  would  diet,  which  was  affirmed  by  the  supreme 

only  be  evidence  to  show  quo  animo  the  court. 

bribe  was  offered,  which  may  be  shown  See,  generally,  j«/ra,  note  2,  this  page, 

by     other     circumstances.       State    v.  4.  The  matter  to  be  supplied  within 

Holding.  I  McCord  L.  (S.  Car. )  31.  []    will  not  be  found  in  the  reported 

That  Suit  was  at  Some  Time  Pending . —  case. 
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prosecute  one  David  R.  WattSy  in  the  court  of  the  state  of  Iowa, 
having  jurisdiction  to  try  and  determine  the  same  (the  particular 
name  of  said  charge,  or  proceeding,  and  court,  or  courts,  is  to  the 
grand  jury  unknown),  of  the  charge  of  being  father  of  a  certain  ille- 
gitimate child,  to  which  the  said  Lizzie  Seadore  had  given  birth,  she 
being  an  unmarried  woman,  and  not  the  wife  of  the  said  David  R. 
Watts,  in  which  procedure,  or  prosecution,  the  oath  of  affirmative  of 
the  said  Lizzie  Seadore  was  and  is  required  by  law.  The  said  W.  B. 
Waddle,  then  and  there,  well  and  truly  knowing  that  the  said  David 
R.  Watts,  was  and  is  not  the  father  of  said  illegitimate  child,  and  that 
said  charge  was  and  is  untrue,  and  the  said  W.  B.  Waddle  then  and 
there  well  understood  and  knew  that  the  said  Lizzie  Seadore  then  and 
there  knew  that  said  David  R.  Watts  was  and  is  not  the  father  of  said 
child,  and  that  said  charge  was  and  is  false  and  untrue,  and  the  said 
W.  B.  Waddle  did  then  and  there  unlawfully,  feloniously,  corruptly, 
and  maliciously  solicit,  suborn,  incite,  instigate,  and  endeavor  to  pro- 
cure and  persuade  the  said  Lizzie  Seadore  to  appear  in  court  and 
prosecute  said  David  R.  Watts  on  said  charge,  as  aforesaid,  and  to 
make  oath  or  affirmation  in  such  proceeding  and  trial  that  the  said 
David  R.  Watts  was  and  is  the  father  of  said  illegitimate  child,  as 
aforesaid,  the  same  being  a  material  and  relevant  matter  to  the  issue 
therein,  and  thereby,  then  and  there,  to  put  in  issue,  that  the  said 
W.  B.  Waddle  knew  that  such  testimony  was  and  is  false  and  untrue, 
and  then  and  there  well  understood  and  knew  that  the  said  Lizzie 
Seadore  then  and  there  knew  such  testimony  was  and  would  be  false 
and  untrue,  contrary  to,  and  in  violation  of  law. 

^Signature  and  indorsements  as  in  Form  No.  10693^)^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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Por  Forms  connected  with  Proceedings  to  Obtain  Leave  to  Sue  a  Corpora- 
tion, see  the  title  CORPORATIONS,  vol.  5,  p.  523. 
For  other  Forms  relating  to  Permission  to  Sue,  see  the  title  RECEIVERS. 


PERPETUATION   OF  TESTIMONY. 

By  Harold  N.  Eldridge. 
I.  IN  GENERAL,  869. 

1.  £ill  or  Petition  to  Perpetuate  Testimony,  869. 

a.  Of  Witness  to  Efttry  Upon  Land,  870. 

b.  Of  Witness  to  Will,  872. 

2.  Demurrer  to  Bill  to  Perpetuate  Testimony,  874. 
II.  UNDER  STATUTE,  874. 

1.  Notice  of  Taking  Testimony  in  Expected  Action,  875. 
8.  Affidavit  or  Petition  to  Perpetuate  Testimony,  876. 

a.  In  Expected  Action,  877. 

b.  In  Pending  Actiott,  880. 
8.    Order,  884. 

a.  To  Show  Cause  Why  Testimony  should  Not  be  Perpetu^ 

ated,  884. 

b.  That  Testimony  be  Perpetuated,  884. 

(i)  In  Expected  Action,  884. 
(2)  In  Pending  Action,  885. 
4.  Notice  of  Examination  Upon  Order,  886. 

CROSS-REFERENCES. 

For  Form  of  Notice  of  Examination  de  Bene  Esse  in  an  Admiralty  Courts 
see  the  title  ADMIRALTY,  vol.  i,  Form  No.  586. 

For  Other  Forms  in  Proceedings  to  Perpetuate  Testimony  de  Bene  Esse, 
see  the  title  BILLS  DE  BENE  ESSE,  vol.  3,  p.  406. 

For  Forms  relating  to  Depositions  in  General,  see  the  title  DEPOSI- 
TIONS, vol.  6,  p.  487. 

For  Forms  relating  to  the  Examination  of  Parties  Before  Trial,  see  the 
title  EXAMINATION  OF  PARTIES  BEFORE  TRIAL, 
vol.  7,  p.  859. 

See  also  the  GENERAL  INDEX  to  this  work. 

I.  IN  GENERAL. 

1.  Bill  or  Petition  to  Perpetuate  Testimony.^ 

1.  Bill  to  Perpetuate  Testimony  —  When  has  been  commenced.  Richter  v.  Je- 
Proper.  —  A  bill  strictly  to  perpetuate  rome,  25  Fed.  Rep.  679;  Dew  v.  Clarke, 
testimony  will  lie  only  when  no  suit     i  Sim.  &  St.  108.     And  a  court  of  equity 
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a.  Of  Witness  to  Entry  Upon  Land. 
Form  No.  15  148.* 


will  not  entertain  a  bill  to  perpetuate 
testimony  touching  a  subject  of  its  own 
jurisdiction,  because  the  party  can  al- 
ways file  a  bill  for  relief,  and  the  court 
can,  in  its  discretion,  make  the  proper 
orders,  upon  an  emergency,  for  speed- 
ing the  taking  of  testimony  of  old, 
infirm  or  moving  witnesses,  and  in 
entertaining  such  bill  a  court  of  equity 
only  assists  a  court  of  law  by  preserv- 
ing testimony  where  the  right  of  the 
plaintiff  is  purely  a  legal  one.  Smith 
V.    Turner,    4    Ired.    Eq.   (39   N.    Car.) 

433- 

Beqoisites  of  Bill  or  Petition,  Generally. 
—  For  the  formal  parts  of  a  bill  in 
equity  or  petition  in  a  particular  juris- 
diction consult  the  titles  Bills  in 
Equity,  vol.  3,  p.  417;  Petitions,  post, 
p.  887. 

Interest  of  complainant  in  the  subject- 
matter  must  be  shown  in  the  bill. 
Cooper's  Eq.  PI.  52;  Jerome  v.  Jerome, 
5  Conn.  352;  Matter  of  Ketchum  (C. 
PI.  Spec.  T.)6o  How.  Pr.  (N.  Y.)  154; 
Smith  V.  Turner,  4  Ired.  Eq.  (39  N. 
Car.)  433;  Richter  v.  Jerome,  25  Fed. 
Rep.  679.  But  any  interest,  however 
slight,  will  be  sufficient,  provided  it 
is  a  present  vested  interest  and  not 
a  mere  possibility.  Cooper's  Eq. 
PI.  52. 

Interest  of  defendant  must,  as  a  general 
rule,  be  shown.  Jerome  v.  Jerome,  5 
Conn.  352. 

Inability  to  maintain  an  action  must  be 
shown  by  the  bill.  Matter  of  Ketchum 
(C.  PI.  Spec.  T.)6oHow.  Pr.(N.  Y.)i54; 
Booker  v.  Booker,  20  Ga.  777. 

Snbject-matter  of  the  controversy  must 
be  stated  in  the  bill.  Booker  v.  Booker, 
20  Ga.  777;  Smith  v.  Turner,  4  Ired.  Eq. 
(39  N.  Car.)  433. 

Ground  of  necessity  for  perpetuating 
testimony  must  be  shown.  Booker  v. 
Booker,  20  Ga.  777. 

Prayer —  Generally.  —  The  complain- 
ant, in  his  bill,  must  pray  leave  to  ex- 
amine his  witnesses  to  the  end  that 
their  testimony  may  be  preserved  and 
perpetuated.     Cooper's  Eq.  PI.  52. 

For  Relief.  —  No  prayer  for  relief 
should  be  made  in  the  bill,  for  that 
would  turn  it  into  a  bill  for  relief,  which 
is  inconsistent  with  the  nature  of  a  bill  to 
perpetuate  testimony.  Rose  z/.  Gannel, 
3  Aik.  439;  Jerome  v.  Jerome,  5  Conn. 
352.     And  if  the  plaintiff  prays  relief 


the  bill  should  be  dismissed.     Cooper's 

Eq.  PI.  52. 

That  testimony  be  taken  de  bene  esse 
does  not  divest  the  bill  of  its  distinc- 
tive character  as  a  bill  to  perpetuate 
testimony,  given  to  it  by  its  structure. 
Booker  v.  Booker,  20  Ga.  777. 

Annexing  Affidavit.  —  Where  a  bill  is 
framed  on  the  ground  that  the  testi- 
mony of  a  witness  may  be  lost  by  his 
death  or  his  departure  from  the  realm 
before  the  matter  can  be  investigated  in 
a  court  of  law,  it  seems  proper  also,  in 
order  to  avoid  any  objection,  to  annex 
to  the  bill  an  affidavit  of  the  circum- 
stances by  which  the  evidence  in- 
tended to  be  perpetuated  is  in  danger 
of  being  lost.  Montf.  &  T.  PI.  &  Pr. 
in  Eq.  150. 

Precedent. —  In  New  York,  etc.,  Cof- 
fee Polishing  Co.  v.  New  York  Coffee 
Polishing  Co.,  9  Fed.  Rep.  578,  a  bill  to 
obtain  the  perpetuation  of  the  testimony 
of  a  witness  was  filed  under  U.  S.  Rev. 
Stat.  (1878),  §  866,  which  provides  that 
"  any  circuit  court,  upon  application  to 
it  as  a  court  of  equity,  may,  according 
to  the  usages  of  chancery,  direct  depo- 
sitions to  be  taken  in  perpetuam  rei 
memoriam,  if  they  relate  to  any  matters 
that  may  be  cognizable  in  any  court  of 
the  United  States."  The  material  alle- 
gations of  the  bill  were:  "That  the  com- 
plainant had  been  and  still  is  using,  in 
the  city  of  New  York,  a  certain  process, 
to  the  use  of  which  the  defendant 
claims  the  exclusive  right  under  letters 
patent  of  the  United  States;  that  such 
letters  patent  are  void  for  want  of  nov- 
elty; that  in  case  suit  shall  be  brought 
by  the  defendant  against  the  plaintiff 
for  infringement  of  the  said  patent  the 
plaintiff  relies,  for  its  defense,  upon  the 
testimony  of  William  A^ewell;  that  said 
Newell  had  himself  made  public  use  in 
the  United  States  of  the  said  process  for 
upwards  of  12  years  before  the  said 
patent  was  issued;  that  said  Newell  is 
upwards  of  go  years  of  age;  that  the 
defendant  has  neglected,  and  still  neg- 
lects, to  bring  suit  against  the  plaintiff 
for  its  infringement  of  said  patent,  and 
the  plaintiff  is  unable  to  bring  its  rights 
to  a  judicial  determination."  Upon  a 
demurrer  to  the  bill,  it  was  held  suf- 
ficient. 

1.  See,  generally,  supra,  note  i,  p, 
869. 
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(Graydon's  F.  (Pa.  1845),  p.  log.)' 

To  the  Honorable  the  Judges  of  the  Court  of  Common  Pleas  for  the 
County  of  Philadelphia. 

The  petition  oi  John  Doe  respectfully  showeth, 

That  on  \h&  first  day  oi  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  dinA  forty-five,  at  the  city  and  county  of  Philadelphia, 
your  petitioner,  John  Doe,  made  a  certain  deed,  bearing  date  the  day 
"and  year  aforesaid;  by  which  said  deed  he  conveyed  to  one  Richard 
Roe  of  the  city  and  county  of  Philadelphia,  now  residing  in  parts  to 
your  petitioner  wholly  unknown,  all  that  (Jlere  describe  the  appur- 
tenances') to  have  and  to  hold,  to  the  said  Richard  Roe,  his  heirs  and 
assigns  forever,  he  yielding  and  paying,  therefor,  unto  the  said  John 
Doe,  his  heirs  and  assigns,  the  yearly  rent  or  sum  oi  five  hundred  ^\\- 
ver  milled  dollars,  commencing  on  \.)\q.  first  day  oi  June  next  after  the 
'date  of  said  deed,  and  payable  in  half  yearly  payments,  to  wit,  on 
■\kiii.  first  days  of  the  months  of  December  Sind.  June,  in  every  year  for- 
ever, without  any  deduction,  defalcation,  or  abatement  for  any  taxes, 
charges,  or  assessments  whatsoever,  to  be  assessed  as  well  on  the 
said  thereby  granted  lot,  as  on  the  said  yearly  rent.  And  by  said 
deed  it  was  further  made  lawful,  on  default  of  payment  of  said  yearly 
rent,  on  the  days  or  times,  and  in  manner  aforesaid,  for  the  said 
John  Doe,  his  heirs  and  assigns,  to  enter  into  and  upon  the  said 
thereby  granted  premises,  or  any  part  thereof,  and  into  the  buildings 
thereon  to  be  erected,  and  distrain  for  the  said  yearly  rent  so  in 
arrear  and  unpaid,  and  to  proceed  and  sell  such  distrained  goods  and 
effects,  according  to  the  usual  course  of  distresses  for  rent  charged. 
But  if  sufficient  distress  could  not  be  found  upon  the  said  thereby 
granted  premises,  to  satisfy  the  said  yearly  rent  in  arrear,  and  the 
charges  of  levying  the  same,  then  by  the  said  deed  it  was  made  law- 
ful for  the  saxd  John  Doe,  his  heirs  and  assigns,  into  and  upon  the 
said  thereby  granted  lot  to  enter,  and  the  same  to  have  again, 
re-possess  and  enjoy,  as  in  his  first  and  former  estate  and  title  in  the 
same,  and  as  though  the  said  deed  had  never  been  made.  And  the 
said  Richard  Roe  for  himself,  his  heirs,  executors,  administrators,  and 
-assigns,  did  covenant,  promise,  and  agree,  by  the  said  deed,  that  he 
the  said  Richard  Roe,  his  heirs  and  assigns  should  and  would  pay,  or 
-cause  to  be  paid,  the  said  yearly  rent  above  mentioned,, at  the  days 
and  times,  and  under  the  conditions  heretofore  fully  set  forth.  And 
your  petitioner  further  says,  that  on  iht  first  day  of  December  in  the 
year  of  our  Lord  one  thousand  eight  hundred  dind  forty- five,  by  the 
terms  and  conditions  of  the  said  deed,  heretofore  set  forth,  there 
became  due  to  him  from  the  said  Richard  Roe,  the  sum  of  two  hundred 
and  fifty  silver  milled  dollars,  the  same  being  the  half  yearly  rent  by 
the  said  deed  so  as  aforesaid  reserved  and  payable  upon  that  day. 
That  your  petitioner  by  his  lawful  attorney,  duly  constituted  and 
appointed,  did,  upon  that  day,  and  at  and  upon  said  land,  make 
demand  of  said  sum  of  two  hundred  and  fifty  dollars,  so  due  and  pay- 

1.  For  the  formal  parts  of  a  bill  in  above  form  can  readily  be  changed  to 
equity  under  the  present  Pennsylvania  meet  the  requirements  of  the  present 
practice   see    Form    No.    10606.      The     practice. 
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able  as  aforesaid,  and  did  then  and  there  continue  said  demand  until 
the  last  moment  of  the  said  day,  viz.,  until  the  hour  of /^//-(y  minutes 
past /w<?/z'^  o'clock,  P.  m,,  but  that  notwithstanding  said  demand,  so 
continued  as  aforesaid,  the  said  Richard  Roe,  his  heirs  and  assigns  did 
not,  nor  did  any  one  for  them,  pay  to  the  said  John  Doe,  the  said 
sum  of  two  hundred  and  fifty  dollars,  so  reserved  as  aforesaid,  nor  any 
part  or  portion  thereof.  And  your  petitioner  further  says,  that  there 
was  not  upon  said  land  sufficient  distress  to  pay  the  said  sum  of  two. 
hundred  and  fifty  dollars,  and  the  costs  of  levying  the  same,  accord- 
ing to  the  tenor  and  intent  of  said  deed.  And  your  petitioner  fur- 
ther says,  that  for  default  of  payment  of  said  sum  of  t7vo  hundred  and' 
fifty  dollars  so  as  aforesaid  reserved,  and  for  want  of  sufficient  dis- 
tress to  pay  the  same,  and  the  costs  of  levying  said  distress,  on  the 
szXdi.  first  day  oi  December,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  2iX\^  forty -five,  and  at  the  hour  aforesaid,  and  by  his 
lawful  attorney  so  constituted  as  aforesaid  he  did  re-enter  upon  said 
lot,  or  piece  of  ground,  agreeably  to  the  tenor  and  intent  of  said 
deed,  and  of  said  condition  therein  contained  as  aforesaid.  All 
which  matters  and  things,  or  so  much  thereof  as  is  material,  your 
petitioner  is  now  ready  and  able  to  prove  by  living  witnesses.  But 
for  as  much  as  disputes  concerning  the  premises  may  subsist  after 
your  petitioner's  witnesses  are  dead,  and  the  right  of  your  petitioner 
may  be  thereby  defeated,  may  it  please  your  Honors  to  grant  to 
your  petitioner  a  subpoena,  under  the  seal  of  this  Honorable  Court, 
or  a  rule  to  show  cause  (as  may  be  thought  right)  to  be  directed  to 
Richard  Roe,  his  heirs  and  representatives,  and  to  all  other  persons 
interested  in  the  premises,  requiring  them  to  appear  in  this  Honor- 
able Court,  on  a  day  therein  to  be  named,  to  show  cause,  if  any  they, 
or  either  of  them  has,  why  a  commission  shall  not  issue,  under  this 
Honorable  Court,  to  be  directed  to  such  person  or  persons  as  the 
Court  shall  appoint,  for  examining  your  petitioner's  witnesses,  in  per- 
petuam  rei  memoriam  for  the  proof  of  the  matters  aforesaid. 
And  he  will  ever  pray,  etc. 

Jeremiah  Mason,  Solicitor  for  petitioner. 

b.  Of  Witness  to  Will. 
*  Form  No.  i  5  i  49.1 

(Curtis's  Eq.  Prec.  107.) 

(^Address  as  in  Form  No.  ^77.) 

Humbly  complaining  sheweth  unto  your  honors,  your  orator,  John 
Doe,  of  the  city  oi  Jersey  City,  in  the  county  of  Hudson,  and  state  of 
New  Jersey,  brother  of  the  half  blood  and  devisee  named  in  the  last 
will  and  testament  of  Richard  Roe,  of  the  city,  county  and  state  afore- 
said, deceased.  That  the  said  Richard  Roe  was  in  his  lifetime,  and  at 
the  time  of  his  death,  seised  or  entitled  td  him  and  his  heirs,  of  or  to 
divers  freehold  estates,  situate  in  the  several  places  hereinafter  men- 
tioned, and  divers  other  places,  of  considerable  yearly  value  in  the- 

1.  See,  generally,  supra,  note  i,  p.  869. 
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whole,  and  being  seised  or  entitled,  and  being  of  sound  and  disposing 
mind,  memory,  and  understanding,  he  made  his  last  will  and  testa- 
ment in  writing,  bearing  dd^Xo.  June  IJf,  a.  d.  i876,  which  was  duly 
executed  by  him  in  the  presence  of,  and  attested  by  three  credible 
persons,  whose  names  are,  {Here  insert  the  names  of  the  subscribing  wit- 
nesses^ and  which  will,  with  the  attestation  thereof,  is  in  the  words 
following,  (that  is  to  say);  {stating  the  will  verbatim).  And  your  orator 
further  sheweth  that  the  said  Richard  Roe  afterwards,  and  on  or  about 
September  9,  1886,  departed  this  life  without  revoking  or  altering  his 
said  will,  or  any  part  thereof,  whereupon  your  orator  by  virtue  of  the 
said  will,  became  entitled  in  fee-simple  to  all  his  said  freehold  estates, 
subject  as  to  such  part  thereof  as  aforesaid,  to  the  payment  of  so 
much  of  the  funeral  expenses,  debts,  and  legacies  of  the  said  Richard 
Roe  as  his  personal  estate  may  fall  short  to  pay;  and  your  orator 
accordingly,  soon  after  the  death  of  the  said  Richard  Roe  entered  upon 
and  took  possession  of  all  the  said  estates,  and  is  now  in  possession 
and  receipt  of  the  rents  and  profits  thereof  and  in  the  possession  and 
enjoyment  thereof.  And  your  orator  well  hoped  that  he  and  his  heirs 
and  assigns  would  have  been  permitted  to  enjoy  the  same  quietly 
without  any  interruption  from  any  person  whomsoever.  But  now  so 
It  is,  may  it  please  your  honor,  that  Samuel  Smith  of  said  city,  county 
and  state,  who  claims  to  be  cousin  and  heir  at  law  of  the  sddd  Richard 
Roe,  alleging  that  he  is  the  only  or  eldest  son  of  John  Smith  and 
Mary,  his  wife,  both  deceased  (which  said  Mary  Smith,  as  is  also 
alleged,  was  the  only  child  of  James  Roe,  who  as  is  likewise  alleged, 
was  the  only  brother  of  the  father  of  the  said  Richard  Roe  that  left 
any  issue)  combining  and  confederating  with  divers  persons  unknown 
to  your  orator,  pretends  that  the  said  Richard  Roe  did  not  make  such 
last  will  and  testament  in  writing  as  aforesaid,  or  that  he  was  not  of 
sound  and  disposing  mind  and  memory  at  the  making  thereof,  or  that 
the  same  was  not  executed  in  such  manner  as  by  law  is  required  for 
devising  real  estates;  and  therefore  he  insists  that  your  orator  hath 
not  any  right  or  title  to  the  real  estates  late  of  the  said  Richard  Roe 
or  any  part  thereof,  but  that  on  his  death  the  same  descended  unto 
him  the  said  Samuel  Smith  as  his  heir  at  law.  Whereas  your  orator 
charges  the  contrary  of  such  pretense  to  be  true.  But  nevertheless 
the  said  Samuel  Smith  refuses  to  contest  the  validity  of  the  said  will 
during  the  lifetime  of  the  subscribing  witnesses  thereto,  and  he 
threatens  that  he  will  hereafter  dispute  the  validity  of  the  said  will 
when  all  the  subscribing  witnesses  thereto  are  dead,  whereby  your 
orator  and  his  heirs  and  assigns  will  be  deprived  of  the  benefit  of  their 
testimony.  All  which  pretenses  of  the  said  confederates  are  contrary 
to  equity  and  good  conscience,  and  tend  to  injure  and  oppress  your 
orator  in  the  premises.  In  consideration  whereof  and  forasmuch  as 
your  orator  cannot  perpetuate  the  testimony  of  the  subscribing  wit- 
nesses to  the  said  will,  without  the  assistance  of  a  court  of  equity. 
To  the  end  therefore,  that  the  said  Samuel  Smith  may  show,  if  he  can. 
why  your  orator  should  not  have  the  testimony  of  the  said  witnesses 
perpetuated. 

And  that  your  orator  may  be  at  liberty  to  examine  his  witnesses 
with  respect  to  the  execution  and  attestation  of  the  said  will,  and 
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sanity  of  mind  of  the  said  Richard  Roe  at  the  making  the  same,  so 
that  their  testimony  may  be  perpetuated  and  preserved.  May  it 
please  your  Honor,  the  premises  considered,  to  grant  unto  your  orator 
the  state's  writ  of  subpoena  issuing  out  of  and  under  the  seal  of  this 
honorable  court,  to  be  directed  to  the  said  Richard  Roe,  commanding 
him  by  a  certain  day  and  under  a  certain  penalty,  therein  to  be 
expressed,  to  be  and  appear  before  your  Honor  in  this  honorable 
court,  then  and  there  to  answer  all  and  singular  the  said  premises. 
And  your  orator  as  in  duty  bound  will  ever  pray. 
(^Signature  and  verification  as  in  Form  No.  J^IJ.) 

2.  Demurrer  to  Bill  to  Perpetuate  Testimony.^ 

Form  No.  1 5  i  5  o. 

(Commencing  as  in  Form  No.  7022,  and  continuing  down  to  *)  doth 
'demur  thereto,  and  for  cause  of  demurrer,  showeth,  that  the  said 
complainant  in  and  by  his  said  bill,  claims  to  be  entitled  to  the  lands, 
tenements,  and  hereditaments,  therein  particularly  mentioned  and 
described;  and  the  said  complainant  by  the  said  bill  prays,  that  he 
may  be  at  liberty  to  examine,  perpetuate,  and  preserve,  the  testi- 
mony of  certain  persons  therein  named,  as  to  his  title  thereto;  yet 
the  said  complainant  had  not  stated,  nor  does  it  appear  in  and  by  his 
said  bill>  that  any  action  cannot  be  immediately  brought  by  said  com- 
plainant, or  that  there  was  or  is  any  impediment  to  any  action  being 
brought  by  the  said  complainant,  or  that  the  said  several  persons 
sought  to  be  examined  as  witnesses,  or  any  or  either  of  them,  are 
about  to  go  from  England,  or  hath  the  said  complainant,  by  affidavit 
annexed  to  his  said  bill,  made  oath  that  the  said  several  persons 
ought  to  be  examined,  or  any  or  either  of  them  are  or  is  sick,  old,  or 
infirm,  or  in  other  circumstances  which  render  such  testimony  in 
■danger  of  being  lost.     Wherefore  (concluding  as  in  Form  No.  7022). 

II.  UNDER  STATUTE.2 

1.  Demtirrer  to  bill  to  perpetuate  testi-        Florida.  —  Rev.  Stat.  (1892),  §§1123 
mony  will  be  sustained  where  the  bill     et  seq.,  1138. 

does  not  state  that  no  action  can  im-  Georgia.  —  2  Code  (1895),  §  3963  ^/ j^f. 

mediately  be  brought.  Angelli/.  Angell,  Idaho. — Rev.    Stat.  (1887),  §  6116  et 

I  Sim.  &  St.  83.  seq. 

For  the  formal  parts  of  a  demurrer  in  Illinois.  —  Starr    &    C.    Anno.    Stat, 

a  particular-jurisdiction    see  the    title  (1896),  c.  51,  par.  39  ^/ f^f . 

Demurrers,  vol.  6,  p.  294.  Indiana. — Horner's    Stat.    (1896),    § 

2.  Statutory  Provisions  relating  to  the  441  et  seq. 

perpetuation  of  testimony  exist  in  the  Iowa.  — Code  (1897),  §  4718  et  seq. 

following  states:  Kansas. — Gen.  Stat.  (1897),  c.  95,  § 

Alabama. — Civ.   Code  (1896),  t^   1861  382  et  seq. 

etseq.  Maine.  —  Rev.   Stat.  (1883),  c.    107,  § 

Arkansas.  —  Sand.  &  H.   Dig.   (1894),  22  et  seq. 

§  3017  et  seq.  Massachusetts.  —  Pub.  Stat.   (1882),  c. 

California. —  Code  Civ.  Proc.  (1897),  §  169,  §  45  et  seq. 

2o%2  ^t  seq.  Michigan. — Comp.    Laws    (1897),    § 

Connecticut.  — G&n.     Stat.     (1888),     §  10136. 

;io8o  et  seq.  Minnesota.  —  Stat.  (1894),  §  5693  et  seq. 
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1.  Notice  of  Taking  Testimony  in  Expected  Action.^ 

Form  No.  15151.* 
To  Richard  Roe  of  the  city  of  Flinty  in  the  county  of  Genesee,  and  state 
of  Michigan. 

You  are  hereby  notified  thzit  John  Doe,  of  the  city  of  Detroit,  in  the 
•county  of  Wayne  and  state  of  Michigan,  expects  to  be  a  party  to  a 
suit  to  be  hereafter  commenced  in  the  Circuit  Court  for  the  county  of 
Wayne,  in  said  state  of  Michigan,  wherein  you  are  to  be  an  adverse 
party,  in  which  said  expected  action  the  title  to  the  following 
described  premises,  to  wit,  {describing  theni),  will  be  in  question. 
And  that  the  testimony  of  the  witnesses  hereinafter  named  will  be 
material  to  the  said  John  Doe  in  the  defense  of  said  expected  action. 

That  each  of  the  said  witnesses  resides  more  than  fifty  miles  from 
the  place  of  trial  of  said  expected  action,  and  all  of  said  witnesses 
.are  so  aged  and  infirm  as  to  make  it  improbable  that  any  of  them  will 
be  able  to  attend  the  trial  of  said  action. 


Mississippi. — Anno.  Code  (1892),  § 
1766. 

Missouri.  —  Rev.  Stat.  (1899),  §  4525 
■et  seq. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
J420  et  seq. 

Nebraska. — Comp.  Stat.  (1899),  § 
5980. 

Nevada.— G^Ti..  Stat.  (1885),  §  3438 
M  seq. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
-c.  226. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
.1402,  §  25  et  seq. 

Neia  Mexico.  —  Comp.  Laws  (1897),  § 
3049  et  seq. 

New  York..— Code  Civ.  Proc,  §  871 
W  seq. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
5707  et  seq. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
1%-Jietseq. 

Oklahoma.  — Stat.  (1893),  §  ^i-jf^et  seq. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  858  et  seq. 

Tennessee.  —  Code  (1896),  §  5669  et  seq. 

Texas.  — Rev.  Stat.  (1895),  art.  2273  et 
seq, 

Utah.  —  Re^v.  Stat.  (1898),  §  3466  et 
seq. 

Vermont.  —  Stat.  (1894),  ^  1274  et  seq. 

Virginia.  — Code  (1887),  ^  3369. 

Washington.  —  BaHinger's  Anno. 
Codes  &  Stat.  (1897),  §  6034  etseq. 

West  Virginia.  —  Code  (1899),  c.  130, 

§39- 

Wisconsin. — Stat.  (1898),  §  4:17  et 
seq. 

Fari>08es  of  Statute. —  In  Winter  v.  El- 
more, 88  Ala.  555.  the  court,  referring 
to  the  statute  of  that  state,  providing 


for  the  perpetuation  of  testimony  of 
witnesses,  said:  "  It  is  manifest  that 
this  statute,  like  similar  ones  in  other 
states,  was  intended  as  a  simple  and 
inexpensive  substitute  for  suits  in 
equity,  both  to  perpetuate  testimony 
and  to  take  depositions  de  bene  esse." 

1.  For  the  formal  parts  of  a  notice  in 
a  particular  jurisdiction  consult  the 
title  Notices,  ante,  p.  212. 

2,  Michigan.  —  Comp.  Laws  (1897), 
§  10136,  provides  that  the  testimony  of 
any  witness  may  be  taken  by  deposi- 
tion de  bene  esse,  in  any  civil  cause  or 
matter,  begun  or  pending  at  law  or  in 
chancery,  when  the  witness  has  gone  or 
is  about  to  go  or  reside  out  of  the  state 
of  Michigan,  or  is  about  to  go  or  reside 
more  than  fifty  miles  from  the  place  of 
trial,  or  beyond  the  jurisdiction  of  the 
court;  or  when  the  witness  is  sick, 
aged  or  infirm,  or  where  there  is  reason- 
able cause  for  apprehension  that  his 
testimony  cannot  be  had  at  the  trial  of 
the  cause.  Also  when  it  is  desired  to 
take  conditionally  and  perpetuate  testi- 
mony in  suits  to  be  begun.  The 
deposition  may  be  taken  before  any 
commissioner  of  the  circuit  court  of 
Michigan,  but  reasonable  notice  must 
first  be  given  in  writing  by  the  party, 
his  attorney  or  solicitor  proposing  to 
take  such  deposition,  to  the  opposite 
party  or  his  attorney  of  record,  which 
notice  shall  state  the  name  of  the  wit- 
ness or  witnesses,  and  the  time  and 
place  of  taking  ihe  depositions,  and  the 
name  of  the  oflScial  before  whom  the 
same  will  be  taken. 

See  also  list  of  statutes  cited  supra, 
note  2,  p.  874. 
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You  are  therefore  further  notified  that  on  the  tenth  day  of  June, 
iS99,  at  t/ie  office  of  Charles  Chase,  in  the  town  of  Grosse  Point,  in  the 
county  of  Wayne  and  state  of  Michigan,  before  Calvin  Clark,  Circuit 
Court  Commissioner  for  said  county  of  Wayne,  at  ten  o'clock  in  the 
forenoon  of  said  day,  the  depositions  of  the  following  named  persons 
as  witnesses  will  be  taken,  to  be  used  in  evidence  on  the  trial  of  said 
expected  action,  namely:  Nathan  Hale,  of  Grosse  Point,  in  the  county 
of  Wayne  in  the  state  of  Michigan;  Francis  Fern,  of  Okemos,  in  the 
county  of  Ingham,  in  the  state  of  Michigan,  and  Samuel  Short,  of  the 
city  of  Wayne,  in  the  county  of  Wayne,  in  the  state  of  Michigan. 

You  are  further  notified  to  appear  before  the  said  Calvin  Clark, 
Circuit  Court  Commissioner  as  aforesaid,  at  the  time  and  place  afore- 
mentioned, at  the  examination  of  said  witnesses,  and  put  such  inter- 
rogatories as  you  may  think  fit  upon  such  examination. 

You  are  further  notified  that  the  testimony  of  said  witnesses  will  be 
taken  at  the  time  and  place  aforesaid  conditionally  and  perpetuated 
and  will  be  used  in  any  and  every  suit  or  suits  which  may  hereafter 
be  commenced,  affecting  the  aforesaid  premises,  in  which  you,  or 
your  representatives,  or  any  one  holding  or  deriving  title  from  you, 
may  be  a  party  or  parties,  as  well  as  any  suit  or  suits  affecting  said 
premises  in  which  said  John  Doe  and  his  grantees,  devisees  or  heirs  at 
law,  representatives  or  any  one  holding  under  or  deriving  title  from 
him,  may  be  a  party  or  parties. 

Dated  the  twentieth  day  of  May,  iS99. 

John  Doe. 

2.  Affidavit  or  Petition  to  Perpetuate  Testimony.^ 

1.  Beqoisites   of  Affidavit  or  Petition,  Downing  Co.  v.  Faber,  87  Hun  (N.  Y.)- 

Generally. —  For  the  formal  parts  of  an  299;  Fiske  v.  Smith,  9  N.  Y.  App.  Div. 

aflSdavit   or   petition    in    a    particular  208.     And  a  mere  statement  that  the- 

jurisdiction  consult  the  titles  Affida-  examination  is  material  and  necessary 

viTS,  vol.  I,  p.  548;  Petitions, /(7j/,  p.  is  not  sufficient.     Abbott-Downing  Co. 

887.  V.  Faber,  87  Hun  (N.  Y.)  299;  Fiske  v. 

How  Entitled.  —  Where  no  action  is  Smith,  9  N.  Y.  App.  Div.  208. 

pending,  a  proceeding  begun  to  secure  Inability  of  witness  to  attend  trial  need 

the  perpetuation  of  testimony  should  not  be  stated  in  the  affidavit.     Jackson 

not  be  entitled  in  an  action,  but  "  In  '<,.  Perkins,  2  Wend.  (N.  Y.)  308, 

re,"   etc.      Matter    of   Bryan,   (N.    Y.  Interrogatories.  —  In    some    jurisdic- 

Super.    Ct.   Spec.   T.)  3   Abb.   N.  Cas.  tions,  the  petition  must  state  the  inter- 

(N.  Y.)  289;  rogatories    to   be   propounded    to   the 

Names  of  Persons  Interested.  —  A  stat-  witnesses.     Iowa  Code  (1897),  §  4718; 

ute  providing   that  the   names  of  the  Kan.    Gen.    Stat.   (1897),   c.  95,  §  383; 

persons    interested    in    a    suit    to    be  Bates'  Anno.  Stat.  Ohio  (1897),  §  5874; 

brought  shall  be  set  forth  in  the  appli-  Okla.    Stat.    (1893),    §    4280.     And    in 

cation  for  perpetuating  testimony  was  Georgia,    an    application    for    the    per- 

held  not  satisfied,  in  a  case  in  which  petuation    of   testimony   of   a    witness 

the  party  interested  was  the  Chicago,  must    be    accompanied    with    written 

Burlington   &  Quincy   Railroad   Com-  interrogatories  to  be  propounded  to  the- 

pany,  by  the  use  of  the  initials  "  C.  B.  witness.     2  Code  (1895),  §  3963. 

&  Q.  R.  R.  Co."     Accola  v.  Chicago,  For  form  of  interrogatories  see  the  title 

etc.,  R.  Co.,  70  Iowa  185.  Depositions,  vol.  6,  p.  487. 

That  examination  is  material  and  neces-  Obstacles  Preventing  Action  from  being^ 

»ary,  and  the  reasons  why  the  testimony  Bronght.  —  Where  the  petitioner  expects 

should  be  given  prior  to  rather  than  at  to  be  a  plaintiff,  the  obstacles  preventing 

the   trial,    must    be    shown.      Abbott-  the  action  from  being  brought  should- 
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a.  In  Expected  Action. 

Form  No.  15152.' 
The  State  of  Alabama,  \ 
•County  oi  Jefferson.       \ 

Before  me,  John  Marshall,  Judge  of  the  Circuit  Court  within  and 
for  the  county  of  Jefferson  and  state  of  Alabama,  personally  appeared 
John  Doe,  who  being  duly  sworn,  doth  depose  and  say : 

1.  That  he  expects  to  be  made  a  party  defendant  in  an  action 
about  to  be  brought  in  the  Circuit  Court  (or  Chancery  Court)  of  the 
county  and  state  aforesaid. ^ 

2.  That  the  names  and  residence  of  all  the  adverse  parties  to  said 
expected  action,  so  far  as  their  names  and  residence  can  be  ascer- 
tained, are  (^Here  set  out  the  names  and  residence  of  all  the  adverse  par- 
ties so  far  as  known)  and  that  all  of  said  expected  parties  are  of  full 
.age.3 

3.  That  the  testimony  of  one  Samuel  Short,'^  who  resides  at  No.  J^GS 
East  Sixteenth  street  in  the  city  oi  Birmingham,  in  the  county  o{  Jef- 
ferson, in  the  state  of  Alabama,^  is  material  and  necessary^  to  this 
affiant  in  the  defense  of  said  expected  action. 

4.  That  the  facts  expected  to  be  proved  by  the  said  witness  at  the 
trial  of  said  expected  action  are  as  follows,  to  wit:  (Jlere  set  out  a 
statement  generally  of  the  facts  expected  to  be  proved)? 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  March,  \W6. 

John  Marshall, 
Judge  of  the  Circuit  Court  within  and  for  the  county 
of  Jefferson  and  state  of  Alabama. 

Restated.     Sand.  &  H.  Dig.  Ark.  (1894),  verse,  his  residence,  and  that  he  is  of 

§  3017;  Iowa  Code  (1897),  s;  4718;  Bates'  full  age,  must  be  stated,  if  suit  be  not 

Anno.  Stat.  Ohio  {1897),  §  5874;  Okla.  commenced.     Ala.  Civ.  Code  (1896),  § 

Stat.  (1893),  §  4280.  1862,  subs.  3. 

Subject-matter     of    Controversy.  —  In        See  also  list  of  statutes  cited  supra, 

some  states,  it  is  provided  by  statute,  note  2,   p.   874;  and,  generally,  supra, 

where  no  action  is  pending,  that  the  note  i,  p.  876. 

petition   shall    set    forth   the    subject-        4.  Hame  of  witness   must  be   stated, 

matter  of  the  controversy.     Conn.  Gen.  Ala.  Civ.  Code  (1896),  §  1862,  subs.  2. 
Stat.   (1888),   §   1080;   N.  Y.  Code  Civ.         See  also  list  of  statutes  cited  supra, 

Proc,  §  872,  subs.  3;  Bates' Anno.  Stat,  note  2,  p.  874;  and,  generally,  supra, 

Ohio  (1897),  §  5874;  Okla.  Stat.  (1893),  note  i,  p.  876. 

§4280;  R.  I.  Gen.  Laws  (1896),  c.  244,        5.  Besidence  of  witness  must  be  stated. 

I  31;  Tenn.  Code  (1896),  §  5670.  Ala.  Civ.  Code  (1896),  ^  1862,  subs.  2. 

1.  Alabama.  —  Civ.  Code  (1896),  §  See  also  list  of  statutes  cited  supra, 
1862.  ^  note  2,  p.  874;  and,  generally,  supra. 

See  also  list  of  statutes  cited  supra,  note  i,  p.  876. 

note  2,  p.  874;  and,  generally,  supra,  6.  That  testimony  is  necessary  to  the 

note  I,  p.  876.  prosecution  or  defense  of  the  suit  must 

2.  That  af&ant  expects  to  be  a  party  to  a  be  stated.  Ala.  Civ.  Code  (1896),  § 
tnit,  either  at   law  or  in  equity,  in  a  1862,  subs.  2. 

court    of    this   state,   must  be   stated.  See  also  list  of  statutes  cited  supra, 

Ala.  Civ.  Code  (1896),  §  1862,  subs.  i.  note  2,   p.   874;  and,  generally,  supra. 

See  also  list  of  statutes  cited  supra,  note  i,  p.  876. 

note  2,  p.  874;  and,  generally,  supra,  7.  Facts  expected  to  be  proved  by  the 

jiote  I,  p.  876.  witness  must  be  stated.     Ala.  Civ.  Code 

5.  Kame  of  party  expected  to  be  ad-  (1896),  §  1862,  subs.  2. 
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Form  No.  15153.' 

In  the  Superior  Court  of  the  City  and  County  of  San  Francisco,  State- 
of  California. 
In  the  matter  of  the  application  of  ) 

Richard  Roe.,  to    perpetuate    the  >•  Petition. 

testimony  of  William  West.  ) 

To  the  Honorable  yc',^^  Marshall,  Judge  of  the  Superior  Court  of  the 

City  and  County  of  San  Francisco.,  State  of  California. 

The  petition  of  Richard  Roe  respectfully  shows, 

I.  That  he  expects  to  be  made  a  party  defendant  to  an  action  to- 
be  brought  in  the  Superior  Court  of  said  city  and  county  of  San 
Francisco^ 

II.  That  the  names  and  residence  of  all  persons  whom  your  peti- 
tioner expects  will  be  adverse  parties  in  said  action  are  as  follows: 
{Here  set  out  the  names  and  residence  of  all persotis  expected  to  be  adverse 
parties^.^ 

III.  That  William  West,*  who  resides  at  No.  10  West  street  in  said 
city  and  county  of  San  Francisco,^  is  a  necessary  and  material  witness- 
for  your  petitioner  on  the  trial  of  said  expected  action,  whose  testi- 
mony is  and  will  be  necessary  and  material  to  your  petitioner  in  the 
defense  of  said  expected  action. 

IV.  That  the  facts  expected  to  be  proved  by  the  said  William  West 
are  as  follows :  {Here  set  out  facts  showing  that  evidetice  is  necessary 
and  material  ^.^ 

Wherefore  your  petitioner  prays  that  your  honor  may  make  an 
order  allowing  an  examination  of  the  said  William  West  before  some 
person  to  be  by  your  honor  designated,  and  at  such  time  and  place 
and  upon  such  notice  to  parties  in  interest  as  your  honor  may  direct. 

Richard  Roe. 
(  Verification,  y 

Form  No.  1 5  1 5  4  .• 

See  also  list  of  statutes  cited  supra,  must  be  stated.     Cal.  Code  Civ.  Proc 

note  2,  p.  874;  and,   generally,  supra,  (1897),  §  2084,  subs.  3. 

note  I,  p.  876.  See  also  list  of  statutes  cited  supra,, 

1.  California.  —  Code  Civ.  Proc.  note  2,  p.  874;  and,  generally,  supra,. 
(1897),  §  2084.  note  I,  p.  876. 

See  also  list  of  statutes  cited  supra,  6.  Residenceof  witness  must  be  stated, 

note  2,  p.  874;   and,  generally,  supra,  Cal.   Code  Civ.    Proc.    (1897),    §    2084,. 

note  I,  p.  876.  subs.  3. 

2.  That  applicant  expects  to  be  a  party  See  also  list  of  statutes  cited  supra,. 
to  an  action  must  be  stated.  Cal.  Code  note  2,  p.  874;  and,  generally,  supra. 
Civ.  Proc.  (1897),  ^5  2084,  subs.  i.  note  i,  p.  876. 

See  also  list  of  statutes  cited  supra,  6.  Facts  expected  to  be  proved  must  be 

note  2,  p.  874;  and,  generally,  supra,  stated.     Cal.  Code   Civ.  Proc.  (1897),  § 

note  I,  p.  876.  2084,  subs.  3. 

3.  Adverse  Parties. —  The  names  of  See  also  list  of  statutes  cited  jw/ra, 
all  persons  whom  petitioner  expects  will  note  2,  p.  874;  and,  generally,  supra, 
be    adverse    parties    must    be   stated,  note  i,  p.  876. 

Cal.    Code   Civ.    Proc.   (1897),  §  2084,  7.  For  form  of  verification  in  a  par- 
subs.  I.  ticular  jurisdiction    consult    the    title 

See  also  list  of  statutes  cited  supra.  Verifications. 

note    2,  p.  874;  and,  generally,  supra,  8.   Connecticut.  —  Gen.   Stat.  (18S8),  § 

note  I,  p.  876.  1080. 

4.  Name  of  witneu   to  be  examined  See  also  list  of  statutes  cited  supra,. 
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To  the  Honorable  John  Marshall,  Judge  of  the  Superior  Court  in  and 
for  the  county  of  New  Haven. 
John  Doe,  of  New  Haven  county,  complains  and  says, 

1.  That  he  owns  in  fee  simple  a  certain  piece  or  tract  of  land,, 
situated  in  the  town  of  New  Haven,  in  said  county  of  New  Haven, 
bounded  and  described  as  follows,  to  wit:  {describing  ity-  and  adjoining 
on  the  east  a  tract  of  land  leased  by  Richard  Roe,  of  said  New  Haven, 
and  the  reversion  in  fee  belonging  to  Nathan  Hale,  of  said  New 
Haven.^ 

2.  That  a  dispute  has  arisen  between  the  complainant  and  the  said 
Richard  Roe  as  to  the  position  of  the  bounds  at  the  south  end  of  said 
line,  adjoining  the  highway,  and  that  complainant  has  reason  to  fear 
that  the  said  Richard  Roe  or  Nathan  Hale,  or  those  holding  under 
them,  will  at  some  future  time  bring  an  action  against  the  complainant 
for  claiming  that  said  line  runs  to  a  certain  stump  which  stands  in  the 
fence  adjoining  said  highway,  and  occupying  up  to  a  line  running  to 
said  stump.3 

3.  That  Francis  Fern,^  of  said  New  Haven,  is  an  important  wit- 
ness for  the  complainant  with  regard  to  said  boundary  line,  and,  as  the 
complainant  is  informed  and  believes,  knows  facts  regarding  the  same 
which  are  not  known  by  any  other  witness;  that  the  said  Francis  Fern 
is  about  eighty  years  of  age  and  is  growing  more  and  more  infirm. 

Wherefore  the  complainant  prays  ^  that  the  deposition  of  the  said 
Francis  Fern  may  be  taken  and  perpetuated,  as  provided  by  section 
io8o  of  the  General  Statutes  of  Connecticut  of  1888. 

Dated  at  New  Haven,  \h&  fifth  day  oi  June^  iS99. 

John  Doe. 

Form  No.  15155.* 
State  of  Io7va,        ( 
Harrison  County.  ( 
To  the  District  Court  in  and  for  Harrison  County,  Iowa. 

The  petition  of  John  Doe  respectfully  shows. 

That  he  expects  to  be  a  party  plaintiff  (or  defendant')  to  an  action 
to  be  commenced  in  a  court  of  the  state  of  Iowa? 

note  2,   p.  874;   and,  generally,    supra,  note  2,  p.   874;  and,   generally,  supra^ 

note  I,  p.  876.  note  i,  p.  876. 

The   form  given  in  the  text  is  sub-  4.  Name  of  witness    must   be   stated, 

stantially  the  petition  in  2  Rev.  Swift's  Conn.  Gen.  Stat.  (1888),  s^  1080. 

Dig.  727.  See  also  list  of  statutes  cited  supra, 

1.  Sabject-matter  of  controversy  must  note  2,  p.  874;  and,  generally,  supra, 
be  stated.     Conn.   Gen.  Stat.  (18S8),  §  note  i,  p.  876. 

1080.  6.  Prayer.  —  The  petition    must  pray 

See  also  list  of  statutes  cited  supra,  that  the  deposition  of  the  witness  may 

note  2,   p.   874;  and,   generally,  supra,  be  taken.     Conn,   Gen.   Stat.  (1888),  § 

note  I,  p.  876.  1080. 

2.  Names  of  persons  interested  in  the  See  also  list  of  statutes  cited  supra, 
subject-matter  of  controversy  must  be  note  2,  p.  874;  and,  generally,  supra,. 
stated.  Conn.  Gen.  Stat.  (1888),  §  1080.  note  i,  p.  876. 

See  also  list  of  statutes  cited  supra,  6.  Iowa.  —  Code  (1897),  §  4718  <r/ j<?^. 

note  2,   p.   874;   and,  generally,  supra.  See  also  list  of  statutes  cited  supra, 

note  I,  p.  876.  note  2,  p.  874;   and,  generally,  supra, 

3.  Seasons    for    application    must    be  note  i.  p.  876. 

stated.     Conn.  Gen.  Stat.  (1888),  §  1080.        7.  That  applicant  expects  to  be  a  party 
See  also  list  of  statutes  cited  supra,    to  an  action   in   a  court  of   the  state 
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That  the  following  obstacles  prevent  the  immediate  commence- 
ment of  such  action,  to  wit :  {Here  specify  the  obstacles  which  prevent 
commencement  of  the  action).  ^ 

That  the  following  are  all  other  persons  interested  in  said  expected 
action,  to  wit:   {Here  specify  all  other  parties  interested).^ 

That  your  petitioner  desires  to  take  and  perpetuate  the  testimony 
of  William  IVest^  relating  to  {Here  specify  the  subject-matter  relative 
io  which  the  testimony  is  to  be  taken),^  which  testimony  your  petitioner 
believes  to  be  material  upon  the  trial  of  said  expected  action. 

That  your  petitioner  desires  to  propound  to  the  said  William  West 
the  following  interrogatories,  to  wit:  {Here  set  out  the  interrogatories 
io  be  propounded  to  the  7vitness).^ 

Wherefore  your  petitioner  prays  that  this  honorable  court  may 
make  an  order  allowing  the  examination  of  said  witness,  and  for 
such  further  order  as  the  court  may  deem  proper  in  the  premises. 

Jeremiah  Mason.,  Attorney  for  Petitioner. 

(  Verification?^ 

b.  In  Pending  Action.^ 


must    be    stated.      Iowa    Code   (1897), 
§  4718. 

See  also  list  of  statutes  cited  supra, 
note  2,  p.  874;  and,  generally,  supra, 
note  1,  p.  S76. 

1.  Obstacles  preventing  immediate  com- 
mencement of  action  must  be  stated, 
where  the  petitioner  expects  to  be  the 
plaintiff.     Iowa  Code  (1897),  §  4718. 

See  also  list  of  statutes  cited  supra, 
note  2,  p.  874;  and,  generally,  supra, 
note  I,  p.  876. 

2.  Names  of  jMrsons  interested,  if 
known,  and  if  not  a  general  descrip- 
tion, as  heirs,  devisees,  alienees,  or 
•otherwise,  must  be  given.  Iowa  Code 
<i897),  §  4718. 

See  also  list  of  statutes  cited  supra, 
note  2,  p.  874;  and,  generally,  supra, 
note  I,  p.  876. 

3.  Kame  of  witness  to  be  examined 
must    be   stated.       Iowa   Code   (1897), 

§4718. 

See  also  list  of  statutes  cited  supra, 
note  2,  p.  874;  and,  generally,  supra, 
note  I,  p.  876. 


6.  Consult  the  title  Verifications. 

7.  Another  Precedent.  —  In  Matter  of 
Carter,  3  Oregon  293,  decided  in  1871, 
a  petition  was  filed,  under  a  statute 
which  is  set  out  in  Hill's  Anno.  Laws 
(1892),  §  859,  to  procure  the  perpetua- 
tion of  testimony  in  an  action  pending 
in  relation  to  the  title  to  lands,  which 
was  in  part  as  follows:  "That  the 
testimony  of  Green  C.  Davidson,  and  of 
a  person  called  foseph  Thomas,  who 
reside  at  Fairfield  in  Marion  County, 
Oregon,  is  and  will  be  material  to  the 
defense  of  your  petitioner  in  said  ac- 
tion; that  the  question  involved  in  said 
action  is,  and  will  be,  whether  or  not 
said  foseph  Thomas,  so  called,  is  the 
heir  at  law  of  one  Finice  Thomas,  called 
Finice  Caruthers,  late  of  Multnomah 
County,  deceased. 

I.  That  the  facts  expected  to  be 
proved  by  Green  C.  Davidson  are,  that 
the  man  called  foseph  Thomas  is  not  an 
heir  at  law  of  Finice  Thomas,  commonly 
called  Finice  Caruthers;  that  he  is  not 
the    father    of    said    Finice,    and    that 


4.  Subject-matter  relative  to  which  the    foseph   Thomas  is   an    assumed  name. 


testimony  is  to  be  taken  must  be  stated. 
Iowa  Code  (1897),  §  4718. 

See  also  list  of  statutes  cited  supra, 
note  2,  p.  874;  and,  generally,  supra, 
note  T,  p.  876. 

6.  Interrogatories  to  be  propounded 
must  be  set  out  in  the  petition.  Iowa 
Code  (1897),  §  4718. 

See  also  list  of  statutes  cited  supra, 
note  2,  p.  874;  and,  generally,  supra, 
note  I,  p.  876. 


and  not  his  real  name;  together  with 
other  facts  and  circumstances  tending 
to  prove  the  main  facts  expected  to  be 
established. 

2.  That  the  fact  expected  to  be  proved 
by  said  foseph  Thomas,  so  called,  is 
that  he  is  not  an  heir  at  law  of  Finice 
Thomas,  commonly  called  Finice  Caru- 
thers; also  that  he  was  never  married  to 
Elizabeth  Caruthers,  and  that  he  is  not 
the  father  of  Finice  Thomas  aforesaid. 
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Form  No.  15156." 

New  Jersey  Supreme  Court. 
Garret  Q.  Brokaw  j 

against  >•  On  Contract. 

F.  Sanford  Ross.    ) 
To  Linsly  Fowe,   Esquire,  one  of  the  Masters  in  Chancery   of  New 
Jersey. 

The  petition  of  F.  Sanford Foss^  the  above  named  defendant,  shows 
that  your  petitioner  as  defendant  aforesaid  has  a  suit  of  a  civil  nature 
pending  in  the  Supreme  Court  of  New  Jersey  entitled  as  above. 

That  John  J.  Foss  is  a  material  witness  in  said  suit ;  that  your 
petitioners  have  communicated  to  their  counsel  what  they  expect  to 
prove  by  said  John  J.  Foss  and  are  advised  by  their  counsel  that 
they  cannot  safely  go  to  trial  in  said  cause  without  the  testimony  of 
said  John  J.  Foss. 

That  said  John  J.  Foss  is  about  to  go  out  of  the  state,  to  wit, 
about  th&  first  oi  June  next,  to  be  gone  for  a  long  time  and  until  after 
the  next  term  of  the  Hudson  Circuit,  to  which  county  the  record  in 
said  cause  has  been  sent  down  for  trial. 

Your  petitioner  therefore  requests  that  you  will  appoint  a  time  and 
place  when  and  where  the  deposition  of  said  John  J.  Foss  may  be  taken 
de  bene  esse  before  you,  and  that  you  cause  notice  to  be  given  to  the 
adverse  party  immediately,  or  at  such  short  day  as  this  case  may 
require,  to  attend  and  be  present  at  the  taking  thereof,  and  to  put 
questions  and  to  cross-examine  if  he  shall  think  fit. 

Muirheidy  6r»  McGee,  Solicitors  of  Petitioner. 
New  Jersey,  \  ^^ 

Jfudson  County,  f 

F.  Sanford  Foss,  of  full  age,  being  duly  sworn,  on  his  oath  saith, 
that  he  is  the  petitioner  within  named,  and  that  the  allegations  of 
said  petition  are  all  true. 


(^urat  as  in  Form  No.  858.) 


P.  Sanford  Foss. 


nor  the  person  he  is  represented  to  be;  jurisdiction  of  this  court,  and  is  very 

also,  to  prove  by  him  the  place  of  his  infirm,  and  is  likely  to  die  at  any  time, 

birth,    and    who   were   his   father  and  Wherefore  your  petitioner  prays  for 

mother,  and  the  place  of  his  residence,  an  order  allowing  the  examination  of 

and    his    acquaintances,    or    some    of  said  witnesses  at  as  early  a  day  as  your 

them,  at  each  of  said  places,  together  honor  may  deem   proper,   to   the  end 

with    other   facts    and    circumstances,  that    the  testimony   of   said  witnesses 

tending   to   show   the    main   facts   ex-  may  be  perpetuated,  and,  as  in  duty 

pected  to  be  established  as  above  stated,  bound,  your  petitioner  will  ever  pray." 

That  the  persons  claiming  the  said  At  the  hearing  upon  this  petition,  it 

lands  adversely  to  your  petitioner,  and  was  shown  that  the  object  of  the  pro- 

who  will  be  adverse  parties  in  said  ac-  ceeding  was  to  ascertain  what  the  wit- 

tion,  are  George  Pease,  JV.   C.  Johnson,  ness  would  testify  to,   with  a  view  to 

and   F.    0.    McCown,    who    reside    in  prepare  to  meet  and  to  controvert  his 

Clackamas  County,  Oregon.  statements    rather   than   to  perpetuate 

That  said  Davidson  is  between  fifty  his  evidence,  and  the  order  prayed  for 

and  sixty  years  of  age,  and  resides  out  was  refused. 

of  the  jurisdiction  of  this  court;  and  1.  New  Jersey.  —  Gen.  Stat.  (1895),  p. 

Joseph  Thomas,  so  called,  is  over  sixty  1402,  §  25  etseq. 

years  of  age,  and   resides   out  of  the  See  also  list  of  statutes  cited  supra, 
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Form  No.  15157.' 

(Precedent  in  Martin  v.  Hicks,  (Supreme  Ct.  Gen.  T.)  I  Abb.  N.  Cas. 

(N.  Y.)  343-)' 

[Supreme  Court,  City  and  County  0£  New  York. 

Robert  Martin^  as  executor  of  the  last  wilP 

and testannent oiDanie/ Mar/ey,  plaintiff, 

against 

Catherine  E.  N.  Hicks^  defendant. 

Catherine  E.  N.  Hicks,  plaintiff, 

against 

Robert  Martin,  as  executor  of  the  last  will  and 

testament  oi  Daniel  Mar  ley,  defendant. 
State  of  New  York,  \  ^^ 

City  and  County  of  New  York.  ) 

Catherine  E.  N.  Hicks,  being  duly  sworn,  says,]^ 

I.  That  she  is  a  party  to  each  of  the  above  entitled  actions  —  to  wit, 
party  defendant  in  the  action  first  above  entitled,  and  party  plaintiff 
in  the  action  last  above  entitled  —  which  said  actions  are  now  actually 
pending  in  this  court,  in  the  county  of  New  York. 

II.  That  the  action  first  above  entitled  is  brought  by  the  plaintiff 
therein  against  this  deponent,  to  recover  %lJf,700  and  interest  on  a 
bond  for  that  sum  alleged  to  have  been  made  and  delivered  to  the 
above-named  Daniel  Mar  ley,  in  his  lifetime,  to  wit,  on  April  IJ^,  1872, 
by  this  deponent,  defendant  in  said  action.  That  the  defense  to  the 
said  action  is  that  the  said  bond  was  obtained  and  procured  by  the 
said  Marley  from  this  deponent,  defendant  therein,  by  fraud,  covin 
and  misrepresentation  in  manner  as  will  appear  by  reference  to  the 
sworn  answer  of  this  deponent  in  the  said  action,  a  true  copy  whereof 
is  hereto  annexed,  marked  "^4,"  and  the  matters  and  things  men- 
tioned and  set  forth  in  which  said  answer  and  copy  are  true  to  the 
knowledge  of  this  deponent,  and  made  a  part  of  this  affidavit. 

III.  That  the  action  last  above  entitled  is  brought  by  deponent,  as 
plaintiff  therein,  against  the  plaintiff  in  the  first  action  as  defendant, 
to  have  the  bond  on  which  deponent  is  sued  in  the  said  first  above 
entitled  action,  declared  void  for  having  been  obtained  by  fraud  set 
forth  in  the  said  answer  before  mentioned,  and  ordered  to  be  deliv- 
ered up  to  be  cancelled, and  for  an  injunction  restraining  the  said  plain- 
tiff in  said  first  named  action  from  proceeding  with  the  same,  as  well 
as  for  the  delivery  up  and  cancellation  of  other  instruments,  likewise 
and  at  the  same  time,  fraudulently  obtained  by  the  said  Marley  from 
this  deponent,  and  to  compel  the  said  defendant  in  said  last  named 
action,  (plaintiff  in  the  first  as  aforesaid)  to  account  with  this  depo- 
nent in  a  long  and  difficult  matter  of  account  and  dealings  which 
existed,  and  were  carried  on  for  many  years,  between  this  deponent 

note  2,  p.  874;  and,  generally,  supra,        2.  This  aflSdavit  was  held  to  comply 
note  I,  p.  876.  "with    all    the    requirements    of    the 

1.  New  York.  —  Code  Civ.   Proc,   §     statute." 
871  et  seq.  8.  The  matter  enclosed  by  [  ]  will  not 

See  also  list  of  statutes  cited  supra,     be  found  in  the  reported  case, 
note  2,  p.  874;  and,  generally,  supra, 
note  I,  p.  876. 
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and  the  aforesaid  Daniel  Mar  ley,  and  pay  her  whatever  maybe  found 
due  to  her  thereon,  and  to  pay  her  damages  sustained  by  her  by  rea- 
son of  certain  other  unlawful  acts  of  the  said  Marley'xn  the  premises; 
in  which  last  named  action,  the  just  and  lawful  claims  of  this  defend- 
ant exceed,  according  to  her  best  estimate  and  belief,  the  sum  of 
%U1,000. 

That  both  said  actions  are  between  the  same  parties  as  aforesaid, 
and  have  arisen  out  of  the  same  subject-matter  and  transactions;  to 
wit,  long  and  difficult  dealings  and  accounts  between  this  deponent 
and  the  said  Marley,  extending  over  a  period  of  many  years,  and  the 
circumstances  attending  a  pretended  settlement  of  the  same,  made 
during  the  lifetime  of  the  said  Marley. 

That  the  agreement  of  the  said  Daniel  Marley,  bearing  date,  March 
30,  i87i,  mentioned  and  set  forth  in  the  answer  in  the  first  named 
action,  and  the  copy  thereof,  hereto  annexed,  is  likewise  mentioned, 
and  fully  set  forth  in  the  complaint  in  the  last  above  entitled  action, 
and  is  the  basis  upon  which  the  defenses  and  claims  of  this  deponent, 
in  each  and  both  of  the  said  above  entitled  actions  rest.  That  if  this 
deponent  is  unable  to  substantiate  and  prove  the  making  of  said 
agreement,  and  the  circumstances  attendant  thereupon,  she  will  fail 
in  her  said  defenses  and  claims  in  the  said  actions,  as  she  is  advised 
hy  /ohnA.  Wright,  Esq.,  one  of  her  counsel  in  the  said  actions,  after 
fully  and  fairly  stating  the  cases  in  the  said  actions  to  her  said  coun- 
sel, and  verily  believes. 

And  this  deponent  further  says  that  she  is  informed  by  her  attor- 
neys in  the  said  actions,  and  verily  believes  that  the  attorneys  of  the 
opposing  party  to  her  in  the  said  actions,  or  one  of  said  attorneys 
have,  or  has  declared  that  they  believe,  and  will  endeavor  to  prove, 
that  the  said  agreement  of  the  said  Daniel  Marley,  bearing  date 
March  30th,  iS71,  is,  in  whole  or  in  part,  a  forgery. 

And  the  deponent  says,  of  her  own  knowledge,  that  Ann  Keefe, 
who  is  mentioned  in  the  said  agreement  of  the  said  Daniel  Marley 
with  this  plaintiff,  bearing  date  the  30th  March,  iS71,  resides  within 
the  state  of  New  York,  to  wit,  in  the  city  and  county  of  New  York. 
That  the  testimony  of  the  said  Ann  Keefe  is  material  and  necessary 
to  the,prosecution  of  the  last  and  the  defense  of  the  first  above  enti- 
tled action,  as  deponent  is  informed  by  her  counsel  after  fully  and 
fairly  stating  to  him  what  she  expects  to  prove  by  the  said  witness 
and  verily  believes. 

That  the  said  AnnKeefeyfas  an  eye  witness,  and  is  the  sole  and  only 
witness  now  living  except  this  deponent  to  the  making  and  delivery 
of  the  said  agreement  of  said  Daniel  Marley,  bearing  date  the  30th 
March,  iB71,  before  referred,  and  to  various  interviews  and  trans- 
actions between  this  deponent  and  the  said  Marley,  before,  at  and 
after  the  making  and  delivery  of  the  said  agreement,  which  are  of 
great  importance  and  essentiality  to  this  deponent  in  each  and  both 
of  the  actions  above  entitled,  and  in  regard  to  which  this  deponent 
is  entirely  debarred  by  law  from  testifying,  as  she  is  advised  and 
verily  believes.  That  the  said  Ann  Keefe  is  a  servant  and  person  in 
an  humble  condition  of  life,  who  is  likely  frequently  to  change  her 
place  of  residence.     That  the  facts  about  which  the  said  Ann  Keefe 

888  Volume  13. 


16157.         PERPETUATION  OF  TESTIMONY.         15159. 

is  to  be  examined  cannot  be  immediately  investigated  in  a  court, 
whereby  and  by  reason  of  all  the  premises  deponent  is  in  great  dan- 
ger of  losing  her  testimony  unless  the  same  be  taken  and  perpetuated 
pursuant  to  statute  by  order  of  this  court  or  a  justice  thereof. 
[(Concluding  as  in  Form  No.  8586.^]^ 

3.  Ordep.2 
a.  To  Show  Cause  Why  Testimony  should  Not  be  Perpetuated. 

Form  No.  15158.' 

In  the  matter  of  the  petition  )  Superior  Court, 

of  John  Doe  to  perpetuate  >■  New  Haven  County,  May  Term,  ss. 

testimony  of  Francis  Fern.  )  June  10,  iS99. 

Upon  the  petition  of  /ohn  jDoe,  praying  for  the  perpetuation  of  the 
testimony  of  Francis  Fern,  as  per  petition  on  file  dated  the  tentJi  day 
of  June,  iS99, 

Ordered,  that  the  said  petition  be  heard  on  the  twentieth  day  of 
June,  iS99,  at  ten  o'clock  in  the  forenoon,  at  the  court-house  in  New 
Haven,  and  that  the  petitioner  give  notice  of  the  same  to  the  said 
Richard  Roe  and  Nathan  Hale,  by  causing  a  copy  of  said  petition  and 
of  this  order,*  attested  by  some  proper  officer  or  indifferent  person, 
to  be  delivered  to  the  said  Richard  Roe  z-ndi  Nathan  Hale  respectively, 
or  left  at  their  usual  place  of  abode  at  least  Jive  days  before  the  said 
twentieth  day  of  June,  i899,  to  appear  if  they  see  cause,  and  show 
reason  why  the  prayer  of  said  petition  should  not  be  granted. 

John  Marshall,  Judge. 

b.  That  Testimony  be  Perpetuated. 
(1)  In  Expected  Action. 

Form  No.  i  5  i  5  9  •• 

(JTitle  of  court  and  cause  as  in  Form  No.  ISISS.) 
New  Haven  County,  ss. 

The  petitioner  in  the  foregoing  cause  having  shown  to  my  satisfac- 
tion that  the  order  of  notice  in  this  case  made  has  been  complied  with, 
and  the  said  Richard  Roe  and  Nathan  Hale  not  having  appeared, 

Ordered,  that  the  deposition  of  the  said  Francis  Fern  maybe  taken 
as  prayed  for  in  the  foregoing  petition,  by  Andrew  Jackson,  of  said 
Neiv  Haven,  at  such  time  and  place  as  he  may  prescribe. 

John  Marshall,  Judge. 

1.  The  matter  to  be  supplied  within  The  form  given  in  the  text  is  sub- 
[]  will  not  be  found  in  the  reported  case,     stantially  the  order  in  2   Rev.  Swift's 

2.  Tor  the  formal  partt  of  an  order     Dig.  727. 

in  a  particular  jurisdiction  consult  the  4.  That  notice  of  petition  and  order  to 

title  Orders,  ante,  p.  356.  show  cause  be  given  to  the  parties  must 

8.  Connecticut.  —  Gen.  Stat.   (1888),  §  be   stated   in    the   order.     Conn.  Gen. 

1080.  Stat.  (1888),  §  ro8o. 

See  also  list  of  statutes  cited  supra.  See  also  list  of  statutes  cited  supra, 

note  2,  p.  874.  note  2,  p.  874. 
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Form  No.  1 5  1 6  o .' 

(  Title  of  court  and  cause  as  in  Form  No.  13  1^9 ^. ) 

On  the  annexed  affidavit  of  Catherine  Hicks,  verified  on  the  first 
day  oi  June,  iS99,  and  on  the  application  of  the  said  Catherine  Hicks, 
who  desires  to  take  the  examination  and  deposition  of  Ann  Keefe,  in 
said  affidavit  named,  in  reference  to  an  action  which  she  has  reason- 
able ground  for  belief  will  be  brought  in  the  Supreme  Court  of  Suffolk 
county,  by  ow^  John  Doe  against  the  said  Catherine  Hicks,  as  stated  in 
said  affidavit,  and  it  appearing  that  there  is  reasonable  ground  to 
believe  that  an  action  will  be  brought  as  stated  in  said  affidavit,  and 
that  this  application  is  made  in  good  faith  to  preserve  the  testimony 
expected  to  be  taken,  it  is 

Ordered,  that  the  said  Ann  Keefe,  in  said  affidavit  named,  appear 
before  me,  a  justice  of  the  Supreme  Court  of  the  state  of  New  York, 
at  chambers,  in  the  court-hotise  in  Riverhead  (or  before  Charles  Chase, 
who  is  hereby  appointed  referee  for  the  purpose  of  taking  the  examination, 
at  room  No.  10  in  the  Commercial  Bajik  building  in  Riverhead^,  in  the 
county  of  Suffolk,  in  the  state  of  New  York,  on  the  tenth  day  oi  June, 
iS99,  at  ten  o'clock  in  the/<?r^noon,  for  the  purpose  of  being  exam- 
ined, that  her  testimony  may  be  perpetuated  for  an  action  expected 
to  be  commenced  as  aforesaid. 

It  is  further  ordered  that  the  examination  be  limited  to  the  follow- 
ing particular  matters:  {enumerating  them). 

It  is  further  ordered  that  a  copy  of  this  order  and  of  said  affidavit 
be  served  on  {concluding  as  in  Form  No.  8591). 

(2)  In  Pending  Action. 

Form  No.  15  16  i.> 

{Title  of  court  and  cause  as  in  Form  No.  15157.) 

Upon  the  annexed  {enumerating  all  the  motion  papers),  and  on  motion 
of  Jeremiah  Mason,  attorney  for  the  plaintiff,  it  is 

Ordered,  that  the  said  Nathan  Hale,  in  the  said  affidavit  of  said  plain- 
tiff named,  appear  before  me,  at  chambers,  in  the  court-house  in  River- 
head  (or  before  Charles  Chase,  who  is  hereby  appointe^d  referee  for  the 
purpose  of  taking  the  examination,  at  room  No.  10  in  the  Commercial 
Bank  building  in  Riverhead),  in  the  county  of  Suffolk,  in  the  state  of 
New  York,  on  the  tenth  day  of  September,  i899,  at  ten  o'clock  in  the 
forenoon,  for  the  purpose  of  being  examined,  that  his  testimony 
may  be  perpetuated  for  use  in  this  action. 

Service  of  a  copy  of  this  order  and  the  annexed  affidavit  of  the 
said  John  Doe  on  said  Richard  Roe,  the  defendant,  and  on  the 
attorneys  for  the  defendant  on  or  before  the  tenth  day  oi  June,  18PP, 
will  be  deemed  sufficient. 

Dated  the  twentieth  day  oi  May,  i899. 

John  Marshall,  J.  N.  Y.  S.  C. 

1.  New  York.  — Code  Civ.  Proc,  §  873.        See  also  list  of  statutes  cited  supra^ 

note  2,  p.  474. 
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4.  Notice  of  Examination  Upon  Order. 

Form  No.  15x62.' 

New  Jersey  Supreme  Court. 
Garret  Q.  Brokaw ) 

against  >  On  Contract.     Notice. 

P.  Sanford  Ross.    ) 
To  Garret  Q.  Brokaw,  Esquire. 

Take  notice  that  the  deposition  oi  John  J.Ross,  a  material  witness 
in  above  case,  who  is  about  to  go  out  of  this  state,  will  be  taken  de 
bene  esse  before  me,  Linsly  Rowe,  a  master  in  chancery  of  New 
Jersey,  at  my  office.  No.  1  Montgomery  street,  Jersey  City,  on  the 
twenty-fourth  day  of  May  instant,  at  two  o'clock  in  the  afternoon  of 
that  day,  and  you  are  hereby  notified  to  attend  and  be  present  at  the 
taking  thereof,  and  to  put  questions  and  cross-examine  if  you  shall 
think  fit. 

Dated  the  twentieth  day  oi  May,  iS78. 

Linsly  Rowe,  Master  in  Chancery  of  New  Jersey. 

1.  New  Jersey.—  Gen.  Stat.  (1895),  p.  See  also  list  of  statutes  cited  supra, 
1402,  §  25  et  seq.  note  2,  p.  874. 
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See  the  titles  CARRIERS,  vol.  4,  p.  192;  CATTLE  AND  DOMES- 
TIC ANIMALS,  vol.  4,  p.  376;  DANGEROUS  AND 
VICIOUS  ANIMALS,  vol.  5,  p.  1020;  DEATH  BY 
WRONGFUL  ACT,  vol.  6,  p.  i;  EXPLOSIONS  AND 
EXPLOSIVES,  vol.  8,  p.  414;  MASTER  AND  SERVANT, 
vol.  12,  p.  i;  MINES  AND  MINING,  vol.  12,  p.  319; 
MUNICIPAL  CORPORATIONS,  vol.  12,  p.  952;  NEGLI- 
GENCE, ante,  p.  i ;  STREETS  AND  HIGHWA  YS. 


PETITIONS. 

By  Harold  N.  Eldridge. 

I.  IN  GENERAL,  887. 
1.  In  Court,  887. 

a.  In  General,  887. 

b.  In  Chancery  Court,  890. 

c.  In  Orphans  Court,  890. 

d.  In  Probate  Court,  890. 

e.  In  Surrogate" s  Court,  891. 
a.  Not  in  Court,  892. 

a.  To  Congress  of  the  United  States ^  892. 

b.  To  County  Commissioners,  892. 

c.  To  Governor  of  State,  892. 

d.  To  State  Legislature,  892. 
11.  CROSS-PETITION,  893. 

I.  IN  GENERAL. 
1.  In  Court.i 
a.  In  General.* 

1.  Petition  —  When  Proper.  —  The  use        Alabama.  —  Forms  Nos.  5267,  5269, 
■of   a  petition   is   limited   to   those   in-     10145. 

stances   in    which   the  legislature  has  Arkansas. —  Forms  Nos.   3629,  5270, 

expressly  authorized  its  use  or  where  13445,  13465- 

it  has  the  sanction  of  long-established  California.  —  Forms  Nos.  5272,  6461, 

practice.     Slate  Bank  z/.  Plainfield  First  8342,  ggra,  10146,  10176,  13453. 

Nat.  Bank,  34  N.  J.  Eq.  450.  Colorado.  —  Forms  Nos.   4739,    5457, 

2.  Other  Forma.—  For  complete  forms  8335,  11583,  13441. 

of  petitions  in  the  different  states  see         Connecticut.  —  Forms     Nos.      10147, 
43  follows:  13479,  13482,  13484, 
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Form  No.  15163.' 

To  the  Honorable  (or  To  the  Honorable  John  Marshall,  Judge  of)  the 
(jiaming  court)  Court,  in  and  for  the  county  of  {naming  county),  in 
the  state  of  {jiaming  state). 
The  petition  of  John  Doe,  of  {naming  township),  in  the  county  of 
{naming  county),  and  state  of  {naming  state),  respectfully  shows: 

{Here  set  out  a  clear  and  orderly  statement  of  the  facts  upon  which  t he- 
petition  is  based. ) 

Wherefore,  your  petitioner  humbly  prays  that   {Here  set  out  the 
specific  relief  desired). 

{Signature  of  petitioner.) 
(  Verification.  )* 

Form  No.  i  5164.' 

To  the   Honorable  John  Marshall,  Judge  of  the  Superior  Court  irii 
and  for  the  county  of  Hew  Haven. 
John  Doe,  of  JVew  Haven,  in  said  county,  complains  and  says: 
{Here  set  out  in  numbered  paragraphs  the  subject-matter  upon  which 
ike  petition  is  based.) 

Wherefore  the  complainant  prays  this  honorable  court  that  {Here 
state  specific  relief  desire  a). 

Dated  at  New  Haven,  tht  fifth  day  oi  June,  iZ99. 

John  Doe. 

Form  No.  15165.' 

(Precedent  in  Bacon  v.  York  County  Com'rs,  26  Me.  491.) 

To  the  Honorable  Justices  of  the  Supreme  Judicial  Court  now  holden. 
at  Portland  within  and  for  the  county  of  Cumberland. 

Delaivare.  —  Forms  Nos.  4737,  13464.  New  Hampshire.  —  Form  No.  13822. 

Florida.  —  Form  No.  ggiS.  Newfersey. — Forms  Nos.  9130,  14739.. 

Georgia. — Forms  Nos.   5368,    12963,  New  York. — Forms  Nos.  5265,  5388, 

13829.  5389,  6393,  6425,  6426,  6460,  8269,  8332,. 

Illinois.  —  Forms    Nos.    5383,    7961,  9862  i?/ j*?^.,  9880,  10156,  10166. 

8005,    8028,    8337,    9913,    9919,    10008,  North  Carolina.  —  Form  No.  10130. 

10013,  10119,  10148,  11282.  Ohio.  —  Forms     Nos.     8654,     1344S, 

Indiana.  —  Forms   Nos.    8009,    8012,  13454,  13473' 

8013,  13440,  13485.  Oregon.  —  Forms  Nos.  7897,  9923. 

Iowa. — Form  No.   10402.  Pennsylvania. — Forms     Nos.    5271,. 

Kansas.  —  Forms  Nos.  10159,  I0l6l.  6394,  10152. 

Louisiana. — Form  No.  10614.  South  Carolina. — Forms   Nos.  7461,, 

Maine. —  Forms    Nos.     5355,     5382,  10953,  1345 1  ^/ j^^^.,  13471, 13474. 

13456.  Vermont.  —  Form  No.  10160. 

Maryland. — Forms  Nos.  10149,  13481.  Virginia,  —  Forms  Nos.  10087,  10153. 

Massachusetts.  —  Forms    Nos.     5357,  West   Virginia.  —  Forms   Nos.    5266, 

5379,  8649,  13468, 13475.  13460. 

Michigan.  —  Form  No.  12476.  Wisconsin.  —  Forms  Nos.  9574, 13548. 

Minnesota. — Forms  Nos.  10150,  I1141,  Wyoming.  —  Form  No.  13450. 

I1283.  United    States.  —  Forms    Nos.    5255, 

Mississippi.  —  Forms     Nos.     13457,  5339.  5340,   8417,    10154,   11293,    11294, 

13467.  11295,  1 1574.  13436. 

Missouri. —  Forms  Nos.  5268,  10151,  1.  See,  generally,  jw/ra,  note  2,  p.  887. 

13462,  13483.  2.  For  form  of  verification   in  a  par- 

Montana,  —  Form  No.  9575.  ticular    jurisdiction    consult    the    title- 

Nebraska.  —  Forms  Nos.  8339,  10019.  Verifications. 
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Francis  Bacon  of  Buxton,  in  the  county  of  York,  Esquire,  respect- 
fully represents  that  {Here  was  set  out  a  clear  and  orderly  statement  of 
the  facts  upon  which  the  petition  was  based). 

Wherefore  he  prays  this  honorable  Court  that  {Here  was  set  out  the 
specific  relief  desired). 

Francis  Bacon. 
Cumberland,  ss.     Portland,  January  1,  a.d.  i8^7. 

Personally  appeared  Francis  Bacon,  above  named,  and  made  oath 
that  the  foregoing  petition  was  true,  according  to  his  best  knowledge 
and  belief,  before  me. 

G.  F.  Shepley^  Justice  Peace. 

Form  No.  151  66.' 

To  the  Honorable  the  Judges  of  the  Superior  Court  in  and  for  the 
County  of  Franklin. 
The  petition  of  John  Doe,  of  Greenfield,  in  the  county  of  Franklin 
and  commonwealth  of  Massachusetts,  respectfully  shows: 

{Here  set  out  a  clear  and  orderly  statement  of  the  facts  upon  which  the 
petition  is  based.) 

Wherefore  your  petitioner  humbly  prays  that  {Here  set  out  the 
specific  relief  desired). 

John  Doe. 

Form  No.  151  67.' 

(Precedent  in  Larimer  v.  Wallace,  36  Neb.  448.) 

In  the  district  court  of  the  first  judicial  district  of  Nebraska,  held 
in  and  for  Gage  county. 
To  the  Honorable  the  said  District  Court: 

The  petition  of  Ellen  E.  Larimer,  of  the  county  of  Scott,  in  the  state 
of  Iowa,  shows: 

I.  That  {Here  was  set  out  a  statement  of  the  facts  upon  which  the 
petition  was  based). 

And  your  petitioner  asks  that  {Here  was  set  out  the  special  relief 
desired). 

Ellen  E.  Larimer. 

{  Verification.)^ 

Form  No.  15168/ 

To  the  Honorable  Circuit  Court  of  the  United  States  in  and  for  the 

Western    District    of   Virginia,    at   Abingdon,    Virginia,    Fourth 

Circuit. 

Your  petitioner,  H.  G.  Wadley,  respectfully  represents  and  shows 

to  this  honorable  court  that  he  is  a  citizen  of  the  United  States  of 

America  and  a  citizen  of  the  State  of  North  Carolina,  and  a  resident 

of  the  city  of  Wilmington  in  that  state;  that  {Here  set  out  a  clear  and 

orderly  statement  of  the  facts  upon  which  the  petition  is  based). 

1.  See,  generally,  j«/ra,  note  2,  p.  887.     ticular    jurisdiction    consult    the    title 
8.  For  form  of  verification  in  a  par-     Verifications. 
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Wherefore,  your  petitioner,  H.  G.  Wadley,  prays  that  {Here  set 
out  the  special  relief  desired). 

H.  G.  Wadley,  Petitioner. 

b.  In  Chaneery  Court.' 

Form  No.  i  5 1 6  9 .' 

In  Chancery  oi  New  Jersey. 
To  his   Honor  Theodore  Runyan,  Chancellor  of  the   State  of  New 
Jersey : 
The  petition  oi  John  Doe,  of  the  county  of  Mercer,  in  the  state  of 
New  Jersey,  respectfully  shows  that  (^Here  set  out  the  facts  upon  which 
the  petition  is  based). 

Your  petitioner  therefore  prays  this  honorable  court  (Jlere  set  out 
the  relief  desired). 

And  your  petitioner  will  ever  pray. 

John  Doe. 

c.  In  Orphans  Court.' 

Form  No,  15170.* 

To  the  Honorable  the  Orphans  Court  of  the  State  oi  Delaware  in  and 
for  Kent  County. 
The  petition  oi  John  Doe,  oi  East  Dover  hundred,  Kent  county, 
Delaware,  respectfully  represents, 

That  (jlere  set  out  in  an  orderly  manner  the  facts  upon  which  the 
petition  is  based). 

Your  petitioner  therefore  prays  this  honorable  court  (Jlere  set  out 
the  relief  desired),  and  your  petitioner  will  ever  pray,  etc. 

John  Doe. 

d.  In  Probate  Court.* 

1.  For  other  forms  of  petitions  in  chan-        4.  See,  generally,  supra,  note  3,  this 
eery  courts  see  page. 

Delaware.  —  Forms      Nos.      11138,  6.  Other  Forms.  —  For  other  complete 

11281,  14729.  forms    of    petitions    in    probate    court 

Illinois. — Form  No.  14732.  in    different   states   see   as   follows,  to 

Newjersey.  —  Forms  Nos.  9002,  9882,  wit: 

10616.  Alabama.  —  Forms   Nos.    7986,    9915, 

Vermont.  — Form  No.  13906.  10092,  14875,  14877,  14885. 

2.  See,  generally,  supra,  note  l,  this  Arkansas.  — Form  No.  10120. 

page.  Connecticut. —  Forms  Nos.  9916,  10016. 

3.  Other  Forms.  —  For  complete  forms        Florida.  —  Form  No.  9918. 

of  petitions  in  orphans  courts  see  as  Georgia.  —  Forms  Nos.  10112,  10354. 

follows:  Idaho.  —  Form  No.  10012. 

Delaware.  —  Forms  Nos.  9917,  10072,  Kansas.  —  Form  No.  9920. 

14894,  14923,  14929,  14930.  Maine.  —  Forms  Nos.  9921,  11139. 

Maryland. — Form  No.  11814.  Massachusetts.  —  Form  No.  9922. 

New  Jersey. —  Forms     Nos.     II142,  Michigan. —  Forms  Nos.  10086,  11 140, 
I1815.                                                                    14895. 

Pennsylvania. —  Forms    Nos.     1538,  Nebraska.  —  Form  No.  7987. 

1539,   1544,   8512,    10014,    Ii8r8,    Ii8ig,  New  Hampshire. —  Form  No.  14876. 

11826,  11827,  14892,  14893,  14896,  14897,  Ohio.  —  Form  No.  10165. 

14898,  14899,  14900,  14901,  14924,  14925,  Vermont.  —  Form  No.  8513. 
14926. 
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Form  No.  15171.' 
(Precedent  in  Craft  v.  Simon,  118  Ala.  627.) 

fThe  State  of  Alabama,  )t    ^.l     d    i  ^  r^      ^io 

»-  7-  -r  r- «.„  '  >•  In  the  Probate  Court.  P 

Jefferson  County.  J  J 

To  the  Honorable  Price  Williams,  judge  of  said  court: 

Your  petitioner,  Ralph  G.  Richards,  respectfully  represents  unto 

your  honor  that  he  is  a  friend  to  one  Jetta  Simon,  and  of  her  family. 

That  said  Jetta  Simon  is  a  female  of  the  age  oi  forty-nine  years,  and 

resides  in  Mobile  and  is  of  unsound  mind,  and  incapable  of  governing 

herself,  or  of  conducting  and  managing  her  affairs. 

Wherefore  your  petitioner  prays  your  honor  to  take  cognizance  of 

the  matter  of  this,  his  petition,  and  appoint  a  day  for  hearing  the 

same,  and  that  such  proceedings  may  be  had,  as  shall  be  necessary 

and  proper,  to  determine  according  to  law  in  such  case  made,  whether 

or  not  the  said  Jetta  Simon  is  a  person  of  unsound  mind. 

Ralph  G.  Richards. 

[{Verification  as  in  Form  No.  11096.)^ 

Form  No.  15  172.* 

To  the  Honorable  the  Judge  of  the  Probate  Court  in  and  for  the 

County  of  Middlesex: 

Respectfully  represents  Nathan  Hale  of  Cambridge,  in  the  county 

of  Middlesex,  that  {Here  set  out  a  statement  of  the  facts  upon  which  the 

petition  is  based):  and  your  petitioner  prays  that  {Here  set  out  the  specific 

relief  desired). 

Dated  this  sixth  day  of  March,  a.d.  xZ99. 

Nathan  Hale. 


e.  In  Surrogate's  Court.'* 

Form  No.  15x73. 

To  the  Surrogate's  Court  of  the  County  of  Erie: 

The  petition  of  Nathan  Hale,  of  the  city  of  Buffalo  in  the  county 
•of  Erie,  and  state  of  New  York,  respectfully  shows : 

That  {Here  set  out  a  statement  of  the  facts  upon  which  the  petition  is 
iased). 

Wherefore  your  petitioner  prays  {Here  set  out  the  specific  relief 
■desired). 

Dated  this  sixth  day  of  March,  i899. 

Nathan  Hale,  Petitioner. 

(  Verification.)^ 


1.  See,  generally,  supra,  note  5,  p.  4.  For  other  forms  of  petitions  in  the 

-890.  surrogate's    court    in    J\re7u   York    see 

8.  The  matter  enclosed  by  [  ]  will  not  Forms  Nos.  9914,  9928,  9930,  10115. 

be  found  in  the  reported  case.  6.  For    form    of    verification    in    a 

3.  The  matter  to  be  supplied  within  []  particular  jurisdiction  consult  the  title 

will  not  be  found  in  the  reported  case.  Verifications. 
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2.  Not  in  Court, 
a.  To  Congrress  of  the  United  States. 

Form  No.  1 5  i  7  4 . 

(Graydon's  F.  (Pa.  1845),  p.  426.) 

To  the  Honorable  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  congress  assembled: 
The  petition  of  the  subscribers,  citizens  of  the  township  of  Cham- 
bersburg^  in  the  county  of  Franklin  and  commonwealth  of  Pennsyl- 
vania, respectfully  showeth  (^Here  state  the  subject-matter  petitioned  for  y. 
and  conclude  as  in  Form  No.  16176'). 

b.  To  County  Commissioners.' 

Form  No.  1 5  1^7  5 . 

(Precedent  in  Walker  v.  Boston,  etc.,  R.  Co.,  3  Cush,  (Mass.)  5.) 

To  the  Hon.  County  Commissioners  for  the  County  of  Middlesex,  at 
their  meeting  to  be  held  at  Cambridge  on  the  twenty-fifth  day  of 
March,  iZJfS,  by  adjournment  from  the  first  Tuesday  of  January^ 
iH5. 
The    petition  of  Lucy  J.    Walker  of  Charlestown,  in    said    county, 
respectfully  represents:  \Here  was  set  out  a  clear  and  orderly  state- 
ment of  the  facts  upon  which  the  petition  was  based). 

Wherefore  she  prays  {Here  was  set  out  the  specific  relief  desired). 

[By  her  attorney,  Oliver  Ellsworth.'^ 

c.  To  Governor  of  State.' 

Form  No.  15x76. 

(Graydon's  F.  (Pa.  1845),  p.  426.) 

To  His  Excellency  Robert  A.  Patterson,  Governor  of  the  Common- 
wealth of  Pennsylvania  : 
The  petition  of  the  subscribers,  citizens  of  the  township  of 
Chambersburg,  in  the  county  of  Franklin  and  commonwealth  of 
Pennsylvania,  respectfully  showeth  {Here  state  the  subject-matter  peti- 
tioned for). 

And  your  petitioners,  as  in  duty  bound,  will  ever  pray,  etc. 

{Signatures  of  petitioners.) 

d.  To  State  Legislature.* 

1.  Precedents.  —  For  a  complete  form     will    not    be    found    in    the    reported 
of  a  petition   praying  that  a  ditch  be     case. 

constructed  see  Form  No.  8006  et  seq.  3.  Precedent.  —  For  a  complete  formt 

For  a  complete  form   of  a   petition  of  petition  to  a  governor  see  Form  No. 

for     an     appraisement     of     damages  14701. 

against  a  railroad  company  see  Form  4.  Precedent.  —  For  form  of   petition. 

No.  8331.  to  state  legislature  in  a  contested  elec- 

2.  The   matter    enclosed    within   [  ]  tion  case  see  Form  No.  8256. 
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Form  No.  1 5  i  7  7 . 

(Graydon's  F.  (Pa.  1845),  p.  426.) 

To  the  Honorable  the  Senate  and  House  of  Representatives  of  the 
Commonwealth  of  Pennsylvania,  in  general  assembly  met: 
The  petition  of  the  subscribers,  citizens  of  the  township  of 
Chambersburg,  in  the  county  of  Franklin  and  commonwealth  of 
Pennsylvania,  respectfully  showeth  {Here  state  the  subject-matter 
petitioned  for,  and  conclude  as  in  Form  No.  1517&). 

II.  Cross-petition.^ 

Form  No.  1 5  i  7  8 . 

In  the  Circuit  Court  of  Cook  Connty,  April  Term,  i898. 
The  Consolidated  Street  Railway  Company 
ats. 

Chicago  Surface  Railroad  Company. 
To   the   Honorable  John  Marshall,   Judge  of   the  Circuit   Court  of 
Cook  County,  in  the  State  of  Illinois: 

The  cross-petitioner.  The  Consolidated  Street  Railway  Company,  the 
above  named  defendant,  files  herein  this  its  cross-petition  and 
charges  that  (^Here  set  out  statement  of  the  facts  upon  which  the  cross- 
petition  is  based). 

Your  cross-petitioner  therefore  prays  that  {Here  set  out  the  relief 
desired,  and  conclude  with  date  and  the  signature  of  cross-petitioner^ s 
attorney'). 

1.  For  complete  form  of  cross-petition  see  Form  No.  8354. 
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PHYSICAL  EXAMINATION. 

By  Harold  N.  Eldridge. 

I.  AT  COMMON  LAW,  894. 

1.  Motion  to  Obtain,  894. 

2.  Order  for,  895, 
II.  UNDER  STATUTE,  896. 

1.  Affidavit  to  Obtain,  896. 

2.  Order  for,  897. 

CROSS-REFERENCES. 

JFor  Forms  connected  with  the  Examination  of  Parties  Before  Trial, 
see  the  title  EXAMINATION  OF  PARTIES  BEFORE 
TRIAL,  vol.  7,  p.  859. 

I.  AT  COMMON  LAW.i 
1.  Motion  to  Obtain.2 


1.  Examination  at  Common  Law.  —  The 

general  rule  is,  in  the  absence  of  stat- 
ute, that  the  right  to  the  physical  ex- 
amination of  an  adverse  party  rests 
upon  the  sound  discretion  of  the  trial 
court,  and  in  the  absence  of  evidence 
of  abuse  of  this  discretion  the  appel- 
late court  will  not  interfere.  St.  Louis 
Southwestern  R.  Co.  v.  Dobbins.  60 
Ark.  481;  Sibley  v.  Smith,  46  Ark.  275; 
Savannah,  etc.,  R.  CO.  v.  Wainwright, 
99  Ga.  255;  Richmond,  etc.,  R.  Co.  v. 
Childress,  82  Ga.  719;  St.  Louis  Bridge 
Co.  V.  Miller,  138  111.  465;  Terre  Haute, 
etc.,  R.  Co.  V.  Brunker,  128  Ind.  542; 
Schroeder  v.  Chicago,  etc.,  R.  Co.,  47 
Iowa  375;  Atchison,  etc.,  R.  Co.  v.  Thul, 
29  Kan.  466;  Strudgeon  v.  Sand  Beach, 
107  Mich.  496;  Graves  v.  Battle  Creek, 
95  Mich.  266;  Hatfield  v.  St.  Paul,  etc., 
R.  Co.,  33  Minn.  130;  Owens  v.  Kansas 
City,  etc.,  R.  Co.,  95  Mo.  169;  Sidekum 
V.  Wabash,  etc.,  R.  Co.,  93  Mo.  400; 
Shepard  v.  Missouri  Pac.  R.  Co.,  85 
Mo.  629;  Walsh  V,  Sayre,  (N.  Y.  Super. 
Ct.  Spec.  T.)  52  How.  Pr.  (N.  Y.)  334; 
Miami,  etc.,  Turnpike  Co.  v.  Baily,  37 
Ohio  St.  104;  Hess  v.  Lake  Shore,  etc., 
R.  Co.,  7  Pa.  Co.  Ct.  565;  Missouri  Pac. 
R.  Co.  V.  Johnson,  72  Tex.  95;  O'Brien 


V.  La  Crosse,  99  Wis.  421;  White  v.  Mil- 
waukee City  R.  Co.,  61  Wis.  536.  And 
an  examination  should  not  be  ordered 
in  any  case  unless  the  application  shows 
that  it  is  necessary  to  obtain  the  ends 
of  justice.  Missouri  Pac.  R.  Co.  v. 
Johnson,  72  Tex.  95.  And  see  Chadron 
V.  Glover,  43  Neb.  732,  wherein  it  is 
questioned  whether  it  is  proper,  in  an 
action  for  personal  injuries,  for  the 
court  to  appoint,  on  application  of  the 
defendant,  a  commission  of  physicians 
to  make  a  physical  examination  of  the 
plaintiff.  And  Sioux  City,  etc.,  R.  Co. 
V.  Finlayson,  16  Neb.  578,  wherein  upon 
the  facts  an  order  was  refused,  but 
the  court  was  not  required  to  decide 
whether  or  not  under  other  circum- 
stances the  order  should  have  been 
made.  But  see  Alabama  Great  South- 
ern R.  Co.  V.  Hill,  90  Ala.  71,  holding 
that  the  defendant  has  a  right  in  certain 
cases  to  demand  a  personal  examina- 
tion of  the  plaintiff  by  one  or  more  phy- 
sicians or  surgeons  under  the  direction 
and  control  of  the  court. 

2.  For  the  fonnal  parts  of  a  motion  in 
a  particular  jurisdiction  see  the  title 
Motions,  vol.  12,  p.  938. 
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Form  No.  i  5  i  7  9  .' 

John  Doe^  plaintiff,  ^ 

against  !  In  the  Barton  Circuit  Court, 

TJu  Consolidated  Street   Railway  \  September  Term,  \W8. 
Company,  defendant.  J 

Now  at  this  day  comes  the  defendant  in  the  above  entitled  cause, 
and  would  respectfully  show  to  this  honorable  court  that  the  plaintiff 
in  this  cause,  as  the  defendant  is  informed  and  believes,  claims  to  have 
received  serious  and  permanent  injuries  of  the  following  nature,  to 
wit:  {setting  out  nature  of  injuries  claimed  in  the  petition^,  by  reason  of 
the  charge  of  negligence  on  the  part  of  this  defendant,  made  herein 
in  plaintiff's  petition. 

Defendant  further  avers  that  the  true  and  real  extent  of  the  plain- 
tiff's said  injuries,  if  any,  can  only  be  ascertained  by  a  personal  physi- 
cal examination  of  plaintiff  by  competent  and  skilled  surgeons  and 
physicians. 

Defendant  prays  that  this  court,  before  proceeding  with  the  trial  of 
this  cause,  make  a  proper  order  in  that  behalf,  requiring  the  said 
plaintiff  John  Doe  to  submit  to  an  examination  by  a  competent  and 
skilled  physician  and  surgeon  to  be  appointed  by  this  court,  that  he 
may  determine  the  true  condition  of  the  health  of  the  said  plaintiff, 
and  the  character  and  extent  of  the  plaintiff's  injuries,  if  any,  in  order 
that  it  may  be  known  whether  the  plaintiff  was  or  is  suffering  from 
any  disability,  and  if  so  whether  such  disability  originated  from  the 
cause  claimed  by  the  plaintiff  in  his  petition,  and  that  the  said  exami- 
nation be  held  and  conducted  at  the  costs  of  this  defendant. 

Oliver  Ellsworth,  Attorney  for  Defendant. 

2.  Order  for.2 

Form  No.  15  180.' 

(  Title  of  court  and  cause  as  in  Form  No.  1187 ^..') 

And  now,  to  wit,  February  17th,  iS90,  the  foregoing  matter  came 

1.  See,  generally,  supra,  note  i,  p.  physicians  and  surgeons,  at  such  time 
894.  and  place,  and  under  such  regulations, 

2.  For  the  formal  parts  of  an  order  in  as  shall  be  selected  and  prescribed  by 
a  particular  jurisdiction  see  the  title  the  said  commissioner,  for  the  pur- 
Orders,  ante,  p.  356.  pose  of  determining  the  truth  of  the 

Precedent.  —  In  LeBarron  v.   LeBar-  said     allegation     in      said      petition, 

ron,  35  Vt.  364,  which  was  a  suit  by  the  The    commissioner    will    select    such 

wife  for  a  sentence  of  nullity  of  mar-  number  of  competent  and  disinterested 

riage,  for  the  alleged  impotence  of  the  physicians  and  surgeons,  and  prescribe 

husband,    the    following    order    for    a  such  rules  and  regulations  in  relation 

physical  examination  was  made  by  the  to  such  examination,  as  to  secure  the 

court:  "  It  is  ordered  in  this  cause,  that  utmost  fairness  of  such  examination, 

a  commissioner  be  appointed  to  take  the  and  will  report  all  his  proceedings  in 

proofs   in    relation   to   the   alleged   in-  relation  thereto,    with  the  evidence  of 

curable  impotence  of  the  defendant,  at  all  such  medical  examiners  as  to  the 

the  time  of  the  said  marriage  between  facts  and  results  of  said  examination, 

him  and  the  petitioner.     And  it  is  also  and  return  the  same,  together  with  the 

ordered,  that  the  defendant  submit  him-  other   proofs    taken    by    him,    to    the 

self  to  a  personal  examination  by  such  court." 
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•on  to  be  heard  on  the  motion  by  defendants,  requiring  plaintiff  to  be 
examined  personally  by  physicians,  and  the  answer  thereto,  and  after 
.argument,  and  upon  due  consideration  thereof,  it  is  ordered  that  the 
plaintiff  submit  to  an  examination  at  such  time  as  he  shall  appoint, 
upon  reasonable  notice,  by  not  exceeding  three  physicians,  to  be 
selected  by  the  defendants;  that  such  examination  be  by  inspection, 
manipulation,  or  by  electric  tests,  by  means  of  a  battery  of  such 
moderate  power  as  is  approved  by  medical  authority  in  like  cases, 
.and  as  will  not  inflict  pain  or  endanger  the  life  of  plaintiff,  either  or 
all;  that  the  examination  be  in  the  presence  of  counsel  for  both 
parties,  and  such  physicians,  not  exceeding  three  in  number,  as  the 
plaintiff  may  select,  and  that  no  other  persons  be  permitted  to  be 
present;  that  no  questions  be  asked  the  plaintiff  as  to  the  nature  of 
his  injury,  his  present  condition,  the  circumstances  of  the  infliction 
-of  the  injury,  or  in  any  way  relating  to  his  claim. 

John  Marshall^  Judge  of  the  Court  of 
Common  Pleas^  Erie  County. 

II.  UNDER  STATUTE. 

1.  Affidavit  to  Obtain.^ 

Form  No.  1 5  i  8  i  .* 

(  Title  of  court  and  cause  and  venue  as  in  Form  No.  8805. ") 
Richard  Roe,  being  duly  sworn,  says: 

I.  That  he  is  the  defendant  in  the  above  entitled  action. 

II.  That  the  said  action  is  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  received  by  the  above  named 
plaintiff  through  the  negligence  of  this  deponent. 

III.  That  the  above  named  plaintiff,  in  his  complaint,  alleges  that 
the  injuries  so  alleged  to  have  been  received  through  the  negligence 
of  this  deponent  consist  of  an  injury  to  the  spine  and  internal 
injuries;  that  deponent  is  ignorant  of  the  nature  and  extent  of  the 
alleged  injuries  ^  to  said  plaintiff  complained  of,  as  in  cases  of  spinal 
or  alleged  spinal  affection  there  is  no  way  of  testing  or  ascertaining 
the  truth  of  the  statements  made  by  persons  claiming  to  be  suffering 
from  such  affections,  except  by  an  examination  of  the  parts  claimed 
to  be  so  affected;  that  deponent  has  endeavored  to  obtain  leave  to 
have  a  professional  examination  of  the  plaintiff  made  by  competent 
physicians  and  surgeons,  but  permission  so  to  do  has  been  refused 
by  plaintiff. 

This  is  substantially  the  order  granted  ture  and  extent  of  the  injuries  com- 

in  Hess  v.  Lake  Shore,  etc.,  R.  Co.,  7  plained    of,   the  judge   or  court    shall 

Pa.  Co.  Ct.  565.  order  that  a  physical   examination  of 

1.  For  the  formal  parts  of  an  affidavit  the  plaintiff  be  made.  Code  Civ.  Proc, 
in  a  particular  jurisdiction  see  the  title  §  873. 

Affid.wits,  vol.  I,  p.  548.  3.  That  defendant  is  ignorant  of  nature 

2.  New  York.  —  In  any  action  brought  and  extent  ofinjoriea  complained  of  by 
to  recover  damages  for  personal  in-  plaintiff  constitutes  good  cause  for 
juries,  where  the  defendant  shall  pre-  allowing  an  examination.  Moses  v. 
sent  to  the  court  or  judge  satisfactory  Newburgh  Electric  R.  Co.,  91  Hun  (N. 

■evidence  that  he  is  ignorant  of  the  na-     Y.)  278. 
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IV.  That  it  is  necessary  to  a  proper  defense  to  this  action  that  a 
personal  inspection  and  professional  examination  of  the  plaintiff  be 
had  by  eminent  and  skilful  surgeons;  that  without  such  personal 
inspection  and  examination  it  will  be  impossible  for  witnesses  on  the 
part  of  deponent  to  tell  anything  whatever  as  to  the  condition  of  the 
plaintiff  or  whether  the  alleged  symptoms  are  real  or  simulated, 
and  that  deponent  would  be  left  wholly  to  such  witnesses  as  the 
plaintiff  himself  chooses  to  select;  that  without  such  examination 
deponent  cannot  defend  this  action  or  safely  proceed  to  trial.  (Or 
state  matter  showing  necessity  for  exatnination  as  the  case  may  be. ) 

Wherefore  deponent  prays  that  your  honor  grant  an  order  direct- 
ing that  the  above  named  plaintiff  submit  to  a  physical  examination 
before  one  or  more  physicians  or  surgeons,  to  be  designated  by  your 
honor,  such  examination  to  be  had  and  made  under  such  restrictions 
and  directions  as  to  your  honor  may  seem  proper,  as  provided  by 
section  873  of  the  New  York  Code  of  Civil  Procedure. 

{Sigtiature  and  jurat  as  in  Form  No.  8805.^) 


2.  Order  for.i 

Form  No.  15182.* 
(Precedent  in  Bell  v.  Liu.  (Supreme  Ct.  App.  Div.)  42  N.  Y,  Supp.  II2.)» 

Supreme  Court,  New  York  County. 

Emma  Bell,  Plaintiff,  against  Jacob  Litt,  Defendant. 

On  reading  the  affidavit  of  Jacob  Litt,  verified  the  29th  day  of  Sep- 
iember,  iS96,  and  upon  all  the  pleadings  and  proceedings  herein,  now 
on  motion  of  Burr  6^  Delacy,  attorneys  for  the  defendant,  it  is  ordered 
that  Emma  Bell,  the  plaintiff  herein,  attend  before  Thomas  L.  Feitner, 
Esq.,  counselor  at  law,  who  is  hereby  appointed  referee  herein,  at  his 
office,  No.  56  Wall  street,  in  the  city  of  New  York,  on  the  27th  day 
of  October,  i896,  at  two  o'clock  in  the  afternoon  thereof,*  and  such 
other  times  and  places  as  the  said  referee  may  appoint,  and  that  she 

1.  Order  is  a  statutory  right  in  ATew  fendant's  attorney,  but  was  to  be  a  pri- 
Yori,  and  no  other  authority  exists  out-     vate  examination;  and  subsequently  to 

side  of  the  statute  for  granting  it;  con-  the  private  examination  the  physician 

sequently  authority  must  be  there  found  was  to  appear  before  the  referee  and 

for  the  order,  or  the  court  is  without  testify  as  to  the  condition  in  which  she 

power  to  support  it.     Bowe  v.  Brunn-  then  found  the  plaintiff, 

bauer,  13  Misc.  (N.  Y.)  631.  4.  Time   of  Examination.  —  An    order 

For  the  formal  parts  of  an   order  in  requiring  that  the  party  be  produced 

a  particular   jurisdiction  see  the   title  on  the  day  following  the  date  of  grant- 

Orders,  attie,  p.  356.  ing  the  order  is  bad,  where  nothing  is 

2.  J^erv  York.  —  Code  Civ.  Proc,  §  stated  in  the  moving  papers  showing 
873.  necessity  for  a  shorter  notice  than  that 

See  also  supra,  note  i,  this  page.  provided  by  statute.     Bowe  v.  Brunn- 

8.  This  order,   which  was  made  at  a  bauer,  13  Misc.  (N.  Y.)  631. 
special  term  of  the  supreme  court,  was        That  attorney  produce  party  for  ezami- 

affirmed  upon  appeal  in  the  appellate  nation  is  insufficient.     There  is  no  au- 

division.     The  court  construed  the  or-  thority  in    the  statute  authorizing  the 

der  to  mean  that  the  examination  by  court  to  compel  the  attorney  to  produce 

the  physician  was  not  to  take  place  in  the   party.     Bowe  v.   Brunnbauer,    13 

the  presence  of  the  referee  or  of  tbede-  Misc.  (N.  Y.)63i. 
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submit  to  an  examination  concerning  the  matters  relevant  to  the  alle- 
gations of  the  complaint;  and  it  is  further  ordered  that  at  the  same 
time  and  place  the  said  plaintiff  submit  herself  for  a  physical  exami- 
nation as  to  the  nature,  character,  and  extent  of  her  injuries,  as  set 
forth  in  her  said  complaint,  to  Dr.  Mary  Putnam  Jacobi,  a  physician 
of  No.  156  IF.  SJflh  street,  in  the  city  of  New  York,  who  is  hereby 
appointed  to  make  such  examination,  and  that  thereupon  the  testi- 
mony of  said  physician  relative  to  said  examination  be  taken  on 
behalf  of  the  defendant  and  reduced  to  writing  by  the  said  referee. 
Service  of  a  copy  of  this  order  and  the  accompanying  affidavit  shall 
be  made  on  the  defendant  and  upon  her  attorneys  on  or  before  the 
22d^^y  of  October,  i896.^ 

Dated  Ne7v  York,  October  7th,  iS96.     Chas.  F.  Maclean,  J.  S.  C. 

1.  Time  of  servioe  of  copy  of  order  must  be  directed  in  the  order.     Bowe  v 
Brunnbauer,  13  Misc.  (N.  Y.)  631. 
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PHYSICIANS  AND  SURGEONS. 

By  H.  G.  Connor,  Jr. 

I.  CIVIL  ACTION,  899. 

1.  By  Physician  for  Services^  899. 

a.  In  General,  900, 

b.  For  Paupery^  900. 
a.  Against  Physician,  901. 

a.  For  Malpractice,  901, 

(i)  Complaint,  Declaration  or  Petition,  901. 
{a)  In  General,  902. 

{p)  In  Performing  Surgical  Operation,  903. 
(2)  Answer  or  Plea,  909. 

{a)  General  Denial,  909. 
(J))  Accord  and  Satisfaction,  909. 
{/)  Contributory  Negligence,  910. 
h.  For  Penalty,  911. 
II.  CRIMINAL  PROSECUTION,  912. 

1.   For  Practicing  Without  Obtaining  Certificate,  913. 
8.  For  Practicing  Without  Recording  Certificate,  913. 

CROSS-REFERENCES. 

For  Form  of  Complaint  by  a  Physician  to  Enjoin  the  Use  of  His  Name  in 

a  Patent  Medicine  Advertisement,  see  the  title  INJUNCTIONS, 

vol.  9,  Form  No.  10^60. 
For  Form  of  Indictment  of  a  Physician  for  Being  Intoxicated,  see  the  title 

DRUNKENNESS,  vol.  7,  Form  No.  8052. 
For  Forms  of  Indictments  Against  a  Physician  or  Surgeon  for  Homicide 

Resulting  from  Malpractice,  see  the  title  HOMICIDE,  vol.  9, 

Forms  Nos.  10523-10525. 
See  also  the  GENERAL  INDEX  to  this  work. 

I.  Civil  Action. 
1.  By  Physician  for  Services.^ 

1.  Bequisites  of  Complaint,  etc.  —  Gen-  tention  rendered  by  plaintiff  at  defend- 

erally.  —  For    the    formal    parts    of   a  ant's  special  instance  and  request,  was 

complaint,  declaration  or  petition  in  a  held  defective  because  it  did  not  further 

particular  jurisdiction  consult  the  titles  aver  that  prior  to  the  rendition  of  the 

Complaints,  vol.  4,  p.  1019;  Declara-  services  plaintiff  had  procured  a  license 

TIONS,  vol.  6,  p.  244.  to  practice  as  such  physician  and  sur- 

That  Plaintiff  ifad License.  —  A  com-  geon  as  provided  by  statute.     Bedford 

plaint  by  a  physician  against  a  railway  Belt  R.  Co.  v.  McDonald,  12  Ind.  App. 

corporation,  averring  an  indebtedness  620. 

on  account  for  medical  and  surgical  at-        For  Prisoner.  —  Under  Ala.  Civ.  Code 
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a.  In  General. 
Form  No.  1 5  i  8  3  .' 

{Commencement  as  in  Form  No.  5926)  that  the  above  named  defend- 
ant, Richard  Roe,  is  indebted  to  the  above  named  plaintiff,  John  Doe, 
in  the  sum  of  two  hundred  dollars,  upon  an  account  for  the  services 
of  plaintiff,  rendered  as  a  physician  for  defendant  at  his  request, 
between  the  first  day  oi  May,  igOO,  and  the  first  da.y  oi  July,  xgOO, 
in  and  about  the  healing  of  defendant  of  various  maladies  under 
which  he  labored,  and  for  divers  medicines  and  other  articles  pro- 
vided and  administered  in  that  behalf  by  the  plaintiff  for  defendant, 
and  at  his  like  request,  which  sum  became  due  and  payable  from  the 
defendant  to  the  plaintiff  on  the  said  first  day  oi  July,  igOO.  That 
on  said  day  payment  of  the  same  was  duly  demanded  from  the 
defendant  by  this  plaintiff,  but  no  part  thereof  has  been  paid. 

Wherefore  plaintiff  demands  {concluding  as  in  Form  No.  IIJ^T). 

b.  For  Pauper. 

Form  No.  1 5  1 8  4 . 

(Precedent  in  Jay  County  v.  Brewington,  74  Ind.  8.)' 

[{Title  of  court  and  cause  as  in  Form  No.  5915.)^"^ 

Comes  now  William  J.  Brewington,  plaintiff,  and  complains  of  the 
board  of  commissioners  of  said  county  oi  Jay,  and  says  that  saXd  Jay 
county  is  indebted  to  him  in  the  sum  oi  one  hundred  and  thirty-six 
dollars  on  an  account,  an  itemized  statement  of  which  is  filed  here- 
with and  made  a  part  of  this  paragraph,  and  marked  "Exhibit  A" 
for  medical  and  surgical  services  rendered  to  one  David  Lanniug,  a 
resident  pauper  oi  Jackson  township  in  said  county;  that  said  services 
were  rendered  at  the  special  instance  and  requ.tst  oi  Isaac  Jordan, 
trustee  of  said  Jackson  township,  that,  at  the  time  said  services  were 
rendered,  there  was  no  physician  employed  by  the  board  of  commis- 
sioners of  said  county,  whose  duty  it  was  to  render  medical  and 
surgical  service  to  the  paupers  of  said  county;  that  said  claim  is  just, 
due,  and  wholly  unpaid.  Plaintiff  demands  judgment  ior  one  hundred 
and  fifty  dollars,  and  other  proper  relief. 

[{Signature  a?td  verification  as  in  Form  No.  5915. y\^ 

(1896),  §  3239,  Ala.  Crim.  Code  (1896)  §  R.  Co.  v.  Stockwell,  118  Ind.  98;  Frank 

4953,  a  complaint  by  a  physician  against  v.  St.  Louis,  145  Mo.  600;  Fisk  z/.  Town- 

a  county  to  recover  for  medical  atten-  send,  7  Yerg.  (Tenn.)  146;  Nauman  v. 

tion  to  a  prisoner  must  allege  that  the  Zoerhlaut,  21  Wis.  466. 

services    were    rendered    to  a  prisoner  1.  See,  generally,  supra,   note    I,   p. 

who  was  confined  in  jail  upon  a  crimi-  899. 

nal  charge,  and  that  said  prisoner  was  2.  This   complaint   was   held    to   be 

unable   to   provide    such   services   for  sufficient  as  against  the  objection   that 

himself,  or  was  in  a  destitute  condition;  the    word     "as"    before     the    phrase 

otherwise    the    complaint   will    be    de-  "  trustee  of  the  township"  was  omitted, 

fective.     Malone  v.  Escambia  County,  See,  generally,  supra,  note  i,  p.  899. 

116  Ala.  214.  3,  The  matter  to  be  supplied  within 

Precedents. — For  other  forms  set  out  []  will  not  be  found  in   the  reported 

in  full  or  in  part  see  Terre  Haute,  etc.,  case. 
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Form  No.  i  5 1  8  5 . 

(Precedent  in  Bolster  v.  China,  67  Me.  551,)* 

[(Commencement  as  in  Form  No.  GdJfO)]^  for  that  one  Seth  HallowellzX. 
said  China,  towit,  at  said  Augusta,  in  the  county  of  Kennebec  aforesaid, 
on  the  21  th  day  oi  April,  a.  d.  i875,  a  pauper,  had  his  legal  settlement 
in  said  China,  and  fell  into  distress  and  stood  in  need  of  immediate 
relief  and  medical  attendance  and  medicine,  of  which  the  selectmen 
and  overseers  of  the  poor  of  said  town  were  then  and  there  duly  noti- 
fied and  requested  to  provide  for  said  pauper  and  to  pay  the  expense 
of  necessary  nursing,  medical  attendance  and  medicine;  and  the  said 
medical  attendance  and  medicine  in  the  account  annexed  were  then 
and  there  necessary  for  the  immediate  relief  and  the  comfort  of  said 
Hallowell.  And  the  said  plaintiff  then  and  there,  at  the  instance  and 
upon  notice  to  the  selectmen  and  overseers  as  aforesaid,  rendered  his 
professional  services  as  a  physician  and  furnished  necessary  medicine 
to  said  Hallowell,  for  which  services  and  medicine  sixteeti  and  50-100 
dollars  is  a  reasonable  compensation.  Whereby  said  town  became 
liable  and  in  consideration  thereof  then  and  there  promised  the  plain- 
tiff to  pay  him  the  same  on  demand,     [(Concluding  as  in  Form  No. 

2.  Ag'ainst  Physician. 

a.  For  Malpractice. 
(1)  Complaint,  Declaration  or  Petition.^ 

1.  This  declaration  was  considered  fendant  ignorantly,  unskillfully  and 
sufficient.  negligently  omitted  to  deliver  the  said 

See,  generally,  supra,  note  i,  p.   899.  Martha  from  the  zqth  to  the  jist  day  of 

2.  The  matter  to  be  supplied  within  March,  contrary  to  the  well  known 
[]  will  not  be  found  in  the  reported  rules  of  practice  in  such  cases,"  and 
case.  that  "  by  reason  of  his  ignorance,  care- 

3.  Beqtiisites  of  Complaints,  etc. —  Gen-  lessness,  wickedness  and  want  of  skill 
erallv.  —  For  the  formal  parts  of  a  in  attempting  to  deliver  the  child,  the 
complaint,  declaration  or  petition  in  a  said  Martha  suffered  great  and  un- 
particular  jurisdiction  consult  the  title  necessary  pain,"  the  particular  acts  of 
Complaints,  vol.  4,  p.  1019;  Declara-  misconduct  of  defendant  were  admissi- 
TiONS,  vol.  6,  p.  244.  ble  in  evidence.     Grannis  v.   Branden, 

General  incompetency  and  want  of  skill  5  Day  (Conn.)  260. 
must  be  alleged   in  the  declaration  or         Alleging  Duty  of  Defendant. —  Since 

complaint,  if  that  fact  is  sought  to  be  in  this  country,  the  employment  of  a 

proven  upon  the  trial.     If  the  plaintiff  physician  raises  an  implied  promise  to 

does   not   allege   such,  he  is  excluded  pay  for  his  services,  the  plaintiff,  in  an 

from  showing  such  facts  on  the  trial,  action  for  malpractice,  may  allege  that 

and  it  is  proper  for  the  court  to  instruct  the  defendant  was  a  physician  and  as 

the  jury  that  it  is  admitted  by  the  plain-  such  was  called  on  by  the  plaintiff,  and 

tiff.     Mayo  v.  Wright,  63  Mich.  32.  undertook  as  such  to  administer  medi- 

Things  Concerning   Which  Negligence  cines,  etc.     This  is  sufficient  to  raise  a 

Imputed. —  A  motion  to  make  more  spe-  duty  of  skill  and  care  on  his  part.     Peck 

cific  a  complaint  against  a  physician  for  v.  Martin,  17  Ind.  115. 
negligence  in  treating  a  patient  should         The  law  does  not  raise  by  implication 

not  be  overruled  where  the  complaint  an  undertaking  on  the  part  of  a  physi- 

failed  to  allege  the  things  concerning  cian  or  surgeon  to  perfect  a  cure:  this 

which  negligence  is  imputed.     Hawley  can  be  done  only  by  special  contract  to 

V.  Williams,  90  Ind.  160.  that  effect.    Grindle  v.  Rush,  7  Ohio,  pt. 

Under  an  allegation   "  that  the   de-  2,  123.     But  it  does  imply  that  he   will 
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(a)  In  General. 

Form  No.  151 86. 

(Conn.  Prac.  Act,  p.  116,  No.  l88.)> 

{Commencement  as  in  Form  No.  5912.') 

1.  The  plaintiff,  in  May,  i878,  employed  the  defendant,  being  a 
physician,  as  such,  to  attend  him  and  cure  him  of  a  fever  from  which 
he  then  suffered,  for  compensation  to  be  paid  therefor,  and  for  that 
purpose  the  defendant  undertook,  as  a  physician,  to  attend  and  care 
for  the  plaintiff. 

2.  The  defendant  then  entered  upon  such  employment,  but  did  not 
use  due  and  proper  care  or  skill  in  endeavoring  to  cure  the  plaintiff 
of  said  fever,  in  this:  that  the  defendant,  at  an  early  stage  of  the 
plaintiff's  malady,  bled  the  plaintiff  to  a  profuse  and  immoderate 
extent,  taking  from  him  twenty  ounces  of  blood,  the  same  being  an 
excessive  and  injurious  quantity,  and  which  the  defendant,  if  he  had 
used  proper  care  and  skill,  would  not  have  taken;  and,  also,  in  this: 
that  the  defendant,  on  tht  fourteen  days  next  following,  unskillfuUy 
and  negligently  administered  to  the  plaintiff  j^z'^  grains  of  mercury 
every  six  hours  during  that  time;  the  same  being  excessive  and  inju- 
rious doses,  and  which  the  defendant,  if  he  had  used  due  and  proper 
care  and  skill,  would  not  have  administered  to  the  plaintiff. 

3.  By  reason  of  the  premises,  the  plaintiff  was  injured  in  his  health 
and  constitution,  suffered  great  pain,  was  weakened  in  body,  and  was 
obliged  to,  and  did,  expend  the  sum  of  '^1,000,  in  endeavoring  to  be 
cured  of  said  sickness,  which  was  prolonged  and  increased  by  said 
unskillful  and  improper  conduct  of  the  defendant. 

The  plaintiff  claims  $1,200  damages. 
(^Concluding  as  in  Form  No.  5912.) 

Form  No.  i  5  i  8  7 . 

(Precedent  in  Peck  z/.  Martin,  17  Ind.  115.)' 
[(Tit/e  of  court  and  cause  as  in  Form  No.  5915^^ 

use  reasonable  and  professional  skill  to  63  Mich.  32;  Grindle  ».  Rush,  7  Ohio, 

that  end.     Reynolds  v.  Graves,  3  Wis.  pt.  2,  123;  Boydston  z/.  Giltner,  3  Oregon 

416.  118;  Reynolds  v.  Graves,  3  Wis.  416; 

Joinder  of  Causes.  —  In   an  action  on  Nelson  v.  Harrington,  72  Wis.  591. 

the  case  against  a  surgeon  for  unskil-  1.  See,   generally,  supra,  note  3,  p. 

fully  performing  an  operation,  the  join-  901. 

ing  of  a  count  alleging  that  the  operator  2.  It  was  held  in  this  case  that,  al- 
"  maliciously"  pretended  that  he  would  though  no  special  consideration  was 
improve  the  plaintiff,  with  the  intent  to  alleged,  a  promise  to  pay  a  reasonable 
defraud  her  of  her  money,  has  been  reward  was  implied  from  the  employ- 
held  not  to  be  a  misjoinder  of  counts,  ment,  and  the  duty  on  the  part  of  de- 
Cadwell  v.  Farrell,  28  111.  438.  fendant  to  exercise  a  reasonable  degree 

Precedents.  —  For  other  forms,  set  out  of   care   and    skill    resulted    from    the 

in  whole  or  in  part,  see  the  following  character  in  which  he  assumed  to  act, 

cases,  to  wit:  Cross  v.  Guthery,  2  Root  and  that  the  complaint  was  good  on 

(Conn.)  90;  Grannis  v.  Branden,  5  Day  motion   in  arrest,  the  defects,  if  any, 

(Conn.)  260;   Landon  v.   Humphrey,  9  being  cured  by  verdict. 

Conn.   209;  Cadwell  v.    Farrell,  28  111.  See,  generally,  supra,  note  3,  p.  901. 

438;    Home   V.    Williams,  23    Ind.   37;  3.  The  matter  to  be  supplied  within 

Boor  I/.  Lowrey,  103  Ind.  468;  Goodwin  []  will  not  be  found  in  the  reported 

V.  Hersom,  65  Me.  223;  Mayoz/.  Wright,  case. 
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Andrew  Martin^  plaintifif  in  this  suit,  complains  of  Samuel  N.  Peck, 
defendant,  and  says,  [that  on  the  twenty-first  day  ol  June,  i86i],^  the 
said  defendant  was  a  practising  physician  and  surgeon,  at  said  county, 
and  that,  as  such  physician  and  surgeon,  he  was  called  upon  by  the 
plaintiff  to  visit  one  Mary  Ann  Martin,  of  the  age  of  two  years,  the 
child,  daughter  and  servant  of  the  plaintiff,  who  was  then  sick;  and 
the  said  defendant  was  then,  and  on  divers  days  and  times  after  said 
last  mentioned  day,  and  (before)  the  time  of  bringing  this  suit, 
requested  by  said  plaintiff  to  administer  the  proper  medicines,  and 
treatment,  for  the  cure  of  said  Mary  Ann,  the  child,  daughter 
and  servant  of  the  plaintiff.  And  the  said  plaintiff  says,  that  the 
said  defendant,  on  the  days  and  times  aforesaid,  undertook,  as  such 
physician  and  surgeon,  to  administer  medicines  to  the  said  Mary 
Ann,  the  child,  [daughter  and  servant]^  of  the  plaintiff. 

And  the  plaintifif  avers  that  the  said  defendant  so  negligently, 
unskillfully,  and  unprofessionally  managed  and  treated  said  child, 
that  she  became,  by  reason  thereof,  imbecile,  speechless,  and  wholly 
insane;  and  defendant  did  then  and  there  so  negligently,  unskillfully 
and  unprofessionally  administer  said  medicines,  and  then  and  there 
also  gave  and  administered  such  poisonous,  noxious,  and  improper 
drugs  to  the  said  Mary  Ann,  that  she  was  thrown  into  spasms,  and 
thereby  became  demented,  and  lost  all  her  mind  and  reason,  and 
power  of  speech,  and  all  her  mental  and  physical  powers  have  failed 
her.  During  all  of  which  time  the  plaintiff  lost,  and  has  been  deprived 
of  the  services  of  his  daughter  and  servant,  and  of  all  the  benefit  and 
advantage  which  might,  and  would  otherwise,  have  arisen  and  accrued 
to  him  from  such  service,  as  well  as  the  comfort  of  her  society, 
wherefore  [{concluding  as  in  Form  No.  69 16).^ 

(^)  In  Performing  Surgical  Operation. 

Form  No.  i  5  1 8  8  . 

(Conn.  Prac.  Act,  p.  117,  No.  189.)* 

{Commencement  as  in  Form  No.  5912.^ 

1.  The  defendant  being  a  surgeon,  the  plaintiff,  in  May,  i2>78, 
employed  him,  as  such,  to  set  and  heal  the  leg  of  the  plaintiff,  which 
was  broken,  and  for  that  purpose  the  defendant  undertook  as  a 
surgeon  to  attend  and  care  for  the  plaintiff. 

2.  The  defendant  so  negligently  and  unskillfully  conducted  himself 
in  setting  and  attempting  to  heal  the  plaintiff's  leg,  as  to  bring  on 
inflammation,  and  make  it  necessary  to  have  it  amputated. 

3.  By  reason  of  the  defendant's  said  negligence,  the  plaintiff  was 
made  sick,  and  kept  from  attending  to  any  business  for  six  months, 
and  was  put  to  great  expense,  and  has  been,  and  still  is,  disabled 
from  attending  to  any  business. 

The  plaintiff  claims  $1,600  damages. 
{Concluding  as  in  Form  No.  6912.) 

1.  The  matter  enclosed  by  [  ]  will  []  will  not  be  found  in  the  reported  case, 
not  be  found  in  the  reported  case.  3.  See,  generally,   supra,    note  3,   p. 

8.  The  matter  to  be  supplied  within    901. 
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Form  No.  151  89. 

(Precedent  in  Hanselman  v.  Carstens,  60  Mich.  189,  note.)* 

State  of  Michigan,  ) 

The  Superior  Court  of  Detroit.  \ 
Elizabeth  Hanselman 

V. 

J.  Henry  Carstens. 

Elizabeth  Hanselman,  of  the  said  city  of  Detroit  and  county  of 
Wayne,  said  state,  plaintiff  herein,  hy  January  ^  Potts,  her  attorneys, 
complains  of  J.  Henry  Carstens,  of  said  city,  county,  and  state,  defend- 
ant herein,  who  has  been  duly  summoned  to  answer  said  plaintiff  in 
a  plea  of  trespass  on  the  case;  for  that,  whereas,  before  and  at  the 
time  of  committing  the  grievances  by  the  said  defendant,  as  herein- 
after mentioned,  the  said  defendant  was  and  is,  and  for  many  years 
last  past  has  been,  holding  himself  out  to  the  public  as  a  physician 
and  surgeon,  skilled  in  his  profession,  and  during  all  the  time  afore- 
said has  exercised,  and  is  exercising,  and  carrying  on  the  art,  mys- 
tery and  profession  of  physician  and  surgeon,  and  at  the  time  of 
committing  the  said  grievances  was  filling  the  high  office  of  professor 
in  the  Detroit  Medical  College,  each  and  all  of  his  said  business,  to 
wit,  at  the  city  of  Detroit  aforesaid;  and  while  the  defendant  so 
carried  on  and  practiced  the  said  art,  mystery,  and  profession  of  phy- 
sician and  surgeon,  and  while  he  carried  on,  filled  and  occupied  the 
office  of  professor  as  aforesaid,  to  wit,  on  the  eighteenth  day  of  Sep- 
tember, \Z80,  at  the  city  of  Detroit,  aforesaid,  and  being  such  phy- 
sician, surgeon,  and  professor  of  the  art  and  mystery,  as  aforesaid,  the 
said  defendant  was  employed,  and  a  reasonable  reward  to  be  there- 
for paid,  to  skillfully  and  carefully  treat,  set,  cure,  and  heal,  the  left 
leg  of  the  sdixd  Elizabeth  Hanselman,  which  she  had  disrupted,  broken, 
fractured,  wounded,  and  bruised,  and  did,  to  wit,  on  the  eighteenth 
day  of  September,  a.  d.  i2t80,  at  the  city  of  Detroit,  aforesaid,  agree 

1.  The  defendant  demurred  specially  to  the  said  plaintiff,  in  the  treatment  of 

to  this    declaration,  specifying  the  fol-  the  leg  of  said  plaintiff; 

lowing  causes,  to  wit:  (5)  That  it  does  not  positively  allege 

"(i)  That   it  does   not  set  forth  the  any  negligence,   carelessness,  and  un- 
facts  or  circumstances    on   which    the  skillfulness    on    the    part    of    the   de- 
negligence   of  the  defendant  is   based  fendant; 
and  predicated;  (6)  That   it  is  ambiguous  in   that   it 

(2)  That  it  does  not  allege  any  duty  does  not  allege,  with  sufficient  plain- 
on  the  part  of  the  defendant,  or  what  ness,  whether  the  defendant  used  no 
the  particular  duty  of  the  defendant,  medicaments,  appliances,  etc.,  at  all, 
in  treating  the  leg  of  said  plaintiff,  or  whether  he  did  use  medicaments, 
may  have  been;  appliances,  etc.,   but  such  as  were  not 

(3)  That  it  does  not,   with  sufficient  sufficient  and  proper;  and  also  that  the 
particularity,  set  forth  in  what  regard  said  declaration  is  in  other  respects  un- 
the  defendant  was  negligent  in  treating  certain,  informal,  and  insufficient." 
the  leg  of  said  plaintiff;  This  demurrer  was  sustained   by  the 

(4)  That  it  does  not  show  with  suffi-  judge  of  the  superior  court  and  final 
cient  particularity  in  what  the  defend-  judgment  entered  for  the  defendant, 
ant  did  not  show  proper  skill,  and  in  but  the  judgment  was  reversed  by 
what  regard  or  manner  the  defendant  the  supreme  court  and  the  demurrer 
failed  to  bestow  due  care  and  attention  overruled. 

See,  generally,  supra,  note  3,  p.  901. 
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and  undertake,  within  a  reasonable  time,  to  skillfully  and  carefully 
treat,  set,  cure,  and  heal,  the  leg  of  the  said  plaintiff,  disrupted, 
broken,  fractured,  wounded,  and  bruised,  as  aforesaid,  and  to  care- 
fully and  skillfully  look  after  and  care  for  the  physical  constitution 
and  health  of  the  said  plaintiff  during  his  time  of  treatment  of  said 
leg,  and  not,  without  reasonable  notice  or  just  cause,  quit  treatment 
or  abandon  said  case;  yet  the  said  defendant  then  and  there  so 
negligently,  carelessly,  and  unskillfully  behaved  and  governed  him- 
self, in  and  about  the  care  of  said  plaintiff,  and  in  and  about  the 
setting,  treatment,  and  care  of  her  said  leg,  disrupted,  fractured, 
wounded,  and  bruised,  in  not  properly  setting  the  same,  and  in  not 
using  the  proper  care,  attention,  medicaments,  appliances,  and  skill 
in  the  treatment  of  said  leg,  that  by  and  through  neglect,  careless- 
ness, default,  and  the  unskillfulness  of  the  said  defendant,  as  such 
physician  and  surgeon,  the  said  plaintiff  was,  and  is  still,  caused 
to  suffer  great  and  excruciating  pain  in  her  said  leg;  and  her  said 
leg  was  caused  to  become  greatly  swollen,  inflamed,  festered,  and 
diseased,  to  an  unnecessary  extent;  and  the  bones  of  the  said  leg  caused 
and  allowed  to  override  and  overlap,  and  the  said  leg  to  become 
greatly  shortened,  blackened  and  diseased,  and  does  still  so  remain; 
and  the  general  health  of  the  said  plaintiff  greatly  impaired,  weak- 
ened, and  ruined,  to  such  an  extent  that  she  has  been  unable  to  do 
any  kind  of  labor,  and  unable  to  move  or  use  said  leg  without  great 
pain  and  suffering,  and  much  of  the  time  not  without  the  aid  or  use 
of  crutches  or  other  supports  for  a  long  space  of  time,  to  wit,  from 
the  said  eighteenth  day  of  September,  i880,  to  the  time  of  filing  this 
her  declaration. 

And  for  that,  whereas,  the  said  plaintiff,  at  the  time  of  said  acci- 
dent, disrupture,  break,  fracture,  wound,  and  bruise,  and  at  the  time 
the  said  defendant  began  treating  the  same,  was  a  reasonably  strong 
and  robust  woman,  in  good  health,  able  to  and  did  work  at  daily 
labor,  washing  and  ironing  for  herself  and  family,  and  doing  the 
work  for  her  household,  at  the  same  time  washing,  ironing,  mending, 
cleaning,  and  repairing  clothing  for  other  people,  thereby  earning 
iromfive  to  ten  dollars  per  day.  And  whereas,  the  defendant  aforesaid, 
as  such  physician  and  surgeon,  and  holding  himself  out  to  the  public 
as  one  skilled  in  his  art,  mystery,  and  profession,  did  undertake  to  care 
for  the  said  plaintiff,  skillfully  and  in  a  reasonable  time  to  carefully 
treat,  set,  cure,  and  heal  the  leg  of  said  plaintiff,  disrupted,  broken, 
fractured,  wounded,  and  bruised;  yet  the  said  defendant  did  so 
negligently,  unskillfully,  and  carelessly  treat  the  said  plaintiff,  that 
by  reason  of  his  neglect,  unskillfulness,  and  carelessness,  and  by 
reason  of  his  failure  to  put  the  bone  or  bones  of  said  leg  properly  in 
apposition,  and  to  use  the  proper  means  for  so  placing  and  keeping 
said  bones  in  apposition;  and  by  reason  of  his  failure  to  use  the 
proper  appliances,  at  the  proper  time,  in  the  treatment  of  said  leg; 
and  also  by  reason  of  the  gross  neglect  and  inattention  of  the  said 
defendant  in  not  measuring  and  thoroughly  examining,  and  properly 
treating,  the  leg  of  the  said  plaintiff  —  her  said  leg  became  shortened 
and  diseased,  and  is  left  uncured,  and  the  health  of  said  plaintiff 
became  greatly  injured,  weakened,  and  reduced,  and  will  ever  so 
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remain;  and  from  the  date  of  said  accident  to  the  present  time  the 
said  plaintiff,  by  reason  of  her  said  ill  health,  the  pain  and  suffering, 
from  her  said  leg,  diseased  and  uncured,  as  aforesaid,  she  has  been 
wholly  unable  to  attend  to  the  duties  of  her  own  household,  much 
less  to  earn  anything  by  her  daily  labor,  and  has  been  caused  to 
suffer  and  still  suffers  great  pain  and  agony;  and  whereas  the  said 
defendant,  without  notice,  quit  treatment,  abandoned,  and  deserted 
the  said  plaintiff,  leaving  her  in  a  weak  and  feeble  condition,  and  the 
bones  of  said  leg  improperly  set  and  the  leg  uncured,  which,  under 
the  said  negligent,  careless,  and  unskillful  treatment  of  the  said 
defendant,  has  in  fact  become  incurable. 

Wherefore  she  says  she  is  injured,  and  has  sustained  damages  to 
the  amount  of  ten  thousand  dollars,  and  therefore  she  brings  this 
suit,  etc. 

August  31,  i885 

January  6^  Potts,  Plaintiff's  Attorneys. 

Form  No.  i  5  1 9  o . 

(Precedent  in  O'Hara  v.  Wells,  14  Neb.  403.)' 

[(7/V/<?  of  court  and  cause  as  in  Form  No.  5933.)]^ 

The  seLidJoAn  O'Hara,  plaintiff,  complains  of  the  said  Osceola  O. 
Wells,  defendant,  and  for  cause  of  action  says :  That  the  said  plaintiff, 
before  and  at  the  times  hereinafter  mentioned,  had  had  the  bone  and 
ligaments  of  his  left  arm  broken  and  fractured  and  displaced,  and 
that  the  said  defendant  was  a  physician  and  surgeon,  practicing  as 
such  in  the  city  of  Beatrice,  Gage  county,  Nebraska;  that  on,  to-wit: 
the  30th  day  of  October,  a.  d.  i87<?,  the  said  plaintiff  at  the  special 
instance  and  request  of  the  said  defendant,  retained  and  employed 
the  said  defendant  for  a  reasonable  reward  to  be  paid  therefor  as 
such  physician  and  surgeon,  to  set  and  reduce  the  said  broken  and 
fractured  bone  and  ligaments  of  his  said  arm  to  their  proper  position 
and  place,  and  to  attend  to,  cure  and  heal  the  same;  and  the  said 
defendant  undertook  and  entered  upon  said  retainer  and  employ- 
ment; yet  the  said  defendant,  not  regarding  his  duty  in  the  premises, 
so  carelessly,  negligently,  and  unskillfuUy  set  and  reduced  the  said 
fracture  of  said  arm  and  the  displacements  thereof,  and  so  negli- 
gently and  unskillfuUy  bound  up  and  dressed  and  bandaged  the  same, 
and  unskillfuUy  and  negligently  nursed  and  attended  to  the  said  frac- 
ture and  injury,  that  the  said  plaintiff,  by  reason  of  such  unskillful- 
ness  and  negligence,  has  wholly  lost  the  use  of  his  said  arm,  and  his 
said  arm  has  become  and  still  is  permanently  crooked,  and  the  bones, 
ligaments,  and  joints  thereof  permanently  displaced  and  out  of  their 
natural  state,  position,  and  condition,  whereby  plaintiff  has  been 
greatly  and  permanently  injured,  and  rendered  unfit  and  unable  to 
follow  his  lawful  business,  and  has  also  been  put  to  great  expense, 
to  wit:  the  sum  of  %200,  in  and  about  endeavoring  to  straighten  and 
improve  and  cure  his  said  arm*  to  the  damage  of  the  said  plaintiff 

1.  See,  generally,  supra,  note  3,  p.  901.        2.  The  matter  to  be  supplied  within 
The  answer  to  the  petition  is  set  out     [  ]  will  not  be  found  in  the  reported 
infra.  Form  No.  15 195.  case. 
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%10,200\  wherefore  the  plaintiff  prays  judgment  against  the  said 
defendant  for  the  said  sum  of  %10,200  his  damage  so  as  aforesaid 
sustained,  and  his  costs  of  suit. 

[^Signature  and  verification  as  in  Form  No.  592S.~)\^ 

Form  No.  i  5  i  9  i. 
(Precedent  in  Leighton  v.  Sargent,  27  N.  H.  460.)' 

[(^Commencement  as  in  Form  No.  69Jf5yy-  in  a  plea  of  trespass  on  the 
case,  for  that  whereas  the  defendant  was,  is,  and  for  many  years  last 
past  has  been,  a  physician  and  a  surgeon,  and  during  all  the  time 
aforesaid  had  exercised  and  carried  on,  and  still  exercises  and  carries 
on,  the  art,  mystery  and  profession  of  physician  and  surgeon,  to  wit, 
at  Strafford  aforesaid;  and  while  the  said  defendant  so  used,  exercised 
and  carried  on  the  said  art,  mystery  and  profession  of  physician  and 
surgeon  as  aforesaid,  to  wit,  on  the  1st  day  of  September,  a.  d.  iZ50, 
the  said  plaintiff  employed  the  said  defendant,  for  a  reasonable  reward 
to  be  therefor  paid,  by  the  said  plaintiff  to  the  said  defendant,  to 
treat,  set,  cure  and  heal  the  right  ankle  and  foot  of  the  said  Leighton, 
which  he  then  and  there  had  dislocated,  put  out  of  joint,  disruptured, 
broken,  fractured,  wounded  and  bruised;  and  although  the  said 
defendant  did  then  and  there  pretend  and  attempt  to  treat,  set,  cure 
and  heal  the  said  ankle  and  foot  of  the  said  plaintiff,  dislocated,  put 
out  of  joint,  disruptured,  broken,  fractured,  wounded  and  bruised  as 
aforesaid;  yet  the  said  defendant  then  and  there  so  negligently,  care- 
lessly and  unskilfully  behaved  and  governed  himself,  in  and  about  the 
setting,  treatment  and  care  of  the  plaintiff's  said  ankle  and  foot,  that, 
for  the  want  of  skill  and  the  proper  application  of  splints,  and  the 
application  of  proper  medicaments  and  remedies  thereto,*  and  by  and 
through  the  mere  neglect,  default  and  unskilfulness  of  the  said 
defendant,  in  that  behalf,  as  a  physician  and  surgeon,  the  said  ankle 

1.  The  matter  to  be  supplied  within  wit,  from  thence  to  the  day  of  the  date 
[]  will  not  be  found  in  the  reported  case,  hereof,  and   have   finally  become  stiff, 

2.  With  respect  to  this  declaration,  weak  and  almost  wholly  useless,  and 
the  court  said,  "  we  have  examined  the  the  said  foot  and  ankle  remained,  ever 
declaration,  and  it  seems  to  us  suf-  since  has  been,  and  is  now,  inflamed, 
ficient."  virulent,  corrupt  and  festered,  and   a 

See,  generally,  supra,  note  3,  p.  901.  mass  of  gathering  putrid  sores,  whereby 

The  second  count  of   this  declaration  the    said   Leighton    suffered,   and    still 

was  in  the  same  form  as  the  first  count  suffers,  great  pain  and  distress;  and  so 

down  to*,  after  which  it  added,  "and  the   said   ankle   and   foot   of   the  said 

the  default  and  neglect  of  the  defendant,  plaintiff  were  not  cured  and  healed,  but, 

in  not  properly  extracting  and  removing  on  the  contrary,  in  consequence  of  the 

the  splints  and  fractured  bones  there-  carelessness,  neglect  and  unskilfulness 

from,    and   by   and  through  the   mere  of  the  said  defendant  in  the  premises, 

carelessness,  negligence  and  unskilful-  the  plaintiff's  said  ankle  and  foot  have 

ness  of  the  said  defendant,  in  that  be-  become  weak,    inflamed,    corrupt,  fes- 

half,  as  a    physician   and  surgeon,  the  tered,  and  a  mass  of  gathering  putrid 

said  ankle  and  foot  of  the  plaintiff  then  sores,  and  incurable,  whereby  the  said 

and   there    became    greatly    inflamed,  plaintiff   has   been,  and  still  is,  lame, 

virulent,   corrupt   and    festered,  and  a  decrepit  and    unable  to   walk  without 

mass  of  gathering  putrid  sores,  and  re-  canes,  crutches,  and  other  aids,  and  has 

mained  so  inflamed,   virulent,  corrupt  been,  and  still  is,  unable  to  labor  or  do 

and  festered,  and  a  mass  of  gathering  any  work,  and  has  suffered,  and  still 

putrid  sores,  for  a  long  space  of  time,  to  suffers,  great  bodily  pain  and  distress." 
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and  foot  of  the  said  plaintiff  became  greatly  inflamed,  swollen  and 
festered,  and  remained  so  inflamed,  swollen  and  festered  for  a  long 
space  of  time,  to  wit,  for  the  space  of  eighteen  months,  and  finally 
became  stiff,  set,  immovable  and  fixed  in  an  unnatural  position,  carry- 
ing the  toes  of  the  said  right  foot  lower  than  the  heel  of  the  same 
foot,  to  wit,  four  inches  lower  than  the  heel  of  the  said  right  foot, 
and  the  said  ankle  and  foot  remained,  and  ever  since  have  been  and 
now  are,  stiff,  set,  immovable  and  fixed  in  an  unnatural  position  as 
aforesaid,  whereby  the  said  Leighton  suffered,  and  still  suffers,  great 
pain  and  distress;  and  so  the  said  ankle  and  foot  were  not  set,  cured 
and  healed,  but,  on  the  contrary,  in  consequence  of  the  unskilfulness, 
negligence  and  carelessness  of  the  said  defendant  in  the  premises,  the 
plaintiff's  said  ankle  and  foot  have  become  set,  stiff,  immovable,  and 
fixed  in  an  unnatural  position,  incurable  and  almost  wholly  useless, 
whereby  the  said  Leighton  has  been,  and  still  is,  unable  to  move  and 
walk  about  without  the  aid  of  canes,  crutches  or  other  aids,  or  to 
labor  or  do  any  work,  and  has  suffered,  and  still  suffers,  great  bodily 
distress  and  pain,  [{concluding  as  in  Form  No.  6945). \^ 

Form  No.  15192. 

(Precedent  in  Crovvty  v.  Stewart,  95  Wis.  490.)' 

[{Title  of  court  and  cause  as  in  Form  No.  5557.)]^ 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
the  court:  That  in  the  month  of  May,  a.  d.  ^WJ^.,  the  plaintiff  was, 
at  the  city  of  Duluth,  in  the  state  of  Minnesota.,  kicked  on  the  right 
leg  by  a  vicious  horse,  and  the  same  thereby  broken  and  greatly 
injured.  That  at  that  time,  the  defendant  being  a  surgeon,  the 
plaintiff  called  and  informed  him  of  the  manner  of  receiving^  such 
injury,  and  employed  him,  as  such  surgeon,  to  examine  such  broken 
leg  and  ascertain  the  extent  of  the  injury  thereby  caused,  and  to  set 
the  same,  if  broken,  and  to  treat  and  heal  the  same,  for  whatever  the 
injury  was  to  it;  and  for  that  purpose  the  said  defendant  undertook, 
as  a  surgeon,  to  examine  said  injured  leg,  to  ascertain  whether  the 
same  was  broken,  and  also  undertook  to  treat  and  heal  said  injured 
leg  for  whatever  the  injury  was  or  may  have  been  to  it.  That  pur- 
suant to  said  undertaking  said  defendant  examined  the  said  injured 
leg  of  the  plaintiff  in  a  negligent  and  unskillful  manner,  and  failed 
to  ascertain  that  the  same  was  broken,  or  the  extent  of  the  injury  to 
the  same,  and  that  he  treated  and  tried  to  heal  the  same  as  though 
it  was  not  broken,  greatly  to  the  plaintiff's  injury.  That,  by  reason 
of  the  defendant's  negligence  and  unskillful  examination  and  treat- 
ment of  plaintiff's  said  broken  leg,  the  plaintiff  was  made  sick  and 
kept  from  attending  to  his  business  ever  since  the  date  aforesaid, 
suffered  much  pain  and  annoyance,  and  was  put  to  great  expense, 
and  has  been  and  still  is  disabled  from  attending  to  his  labor  and 

1.  The  matter  to  be  supplied  within  tains,  in  substance,  the  averments  de- 
[  ]  will  not  be  found  in  the  reported  clared  by  this  court  to  be  necessary  in 
case.  the   case  of  Jones   v.    Burtis,  88   Wis. 

2.  Concerning  this  complaint.  Win-  478.  No  further  treatment  of  the  sub- 
slow,  J.,  said:  "  It  is  manifest  that  the  ject  is  necessary." 

complaint  is  entirely  sufficient.     It  con-        See,  generally,  supra,  note  3,  p.  901. 
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business,   to  the  damage  of  the  plaintiff  nineteen  hundred  and  fifty 

dollars.  •''^'^ 

[Wherefore  plaintiff  demands  {concluding  as  in  Form  No.  59S7\V- 

(2)  Answer  or  Plea.2 
(a)  General  Denial. 

Form  No.  15193. 

Supreme  Court,  Erie  County. 
John  Doe,  plaintiff,      \ 

against  C  Answer  of  Defendant. 

Richard  Roe,  defendant.  ) 

.-J}}^  <^.efe"dant,  Richard  Roe,  answering  the  complaint  of  the  plain- 
tiff  herein,  says,  ^ 

I.  That  he  admits  that  he  is  a  physician  and  surgeon,  as  alleged  in 
allegation  first  of  the  complaint.  s        ' 

II.  That  he  admits  that  on  the  tenth  day  oi  July,  i896,  as  such  phv- 
sician  and  surgeon  he  attended  the  plaintiff  during  the  illness  of  the 
plaintiff,  as  alleged  in  the  complaint  herein. 

III.  That  this  defendant  denies  that  as  such  physician  and  surgeon 
he  negligently,  unskilfully  and  carelessly  performed  his  duties  as  such 
physician  and  surgeon,  by  reason  whereof  the  defendant  was  damaged 
as  alleged  in  the  complaint.  ^     ' 

Wherefore  this  defendant  demands  judgment,  that  the  plaintiff 
take  nothing  by  this  action  and  that  he  recover  his  costs  in  this  behalf 
expended,  and  for  other  and  further  relief. 

(Veyificaf     >fl  /'^''^^"^^  ^^^^«,  Attorney  for  Defendant. 

(b)  Accord  and  Satisfaction.^ 

Form  No.  1 5  1 9  4.* 

r  ^"  ^^^F-ir""'^  ^?''''^  ""i  ^^%  ^^^^^  °^  ^'''Son,  County  oi  Multnomah. 
Lyman  Wtlhams,  plaintiff.      ) 

against  f  Answer  of  Defendant. 

Edgar Poppleton,  defendant.  ) 

The  defendant,  ^^^ar/'^///^/^;/,  answering  the  complaint  of  the 
plaintiff  herein,  says, 

That  he  admits  that  he  is  a  physician  and  surgeon,  and  as  such 
physician  and  surgeon  attended  the  plaintiff  at  the  time  and  during 

1.  The  matter  enclosed  by  and  to  be  Cross  v.  Guthery,  2  Root  (Conn  ^  oo- 
supplied  wuhm[]  will  not  be  found  in  Boydston  v.  Gikner  3  oXn  iS' 
the  reported  case.  Nelson  v.  Harrington?  72  W  s^sgi         ' 

J;/v  i-For  tV/^'^'T  "'  ^^^^r  ^'''-  «•  ^°^  ^h«  f°™  °f  verification   in  a 

swiro7leIinl       T  r"'  °^^."  ?"■  P^'-"^"!^'-  jurisdiction  consult  the  title 

swer  or  plea  in  a  particular  jurisdiction  Verifications 

see  the  titles  Answers  IN  Code  Plead.  4.  See,  generally    the   title   AccoRn 

iNG.  vol   I   p.  799;  Pleas,  posf,  p.  918.  and  SatIsI action^oI   i.  p   isf 

swCrs  '^'"ofe^LTnm"^"^^  °^  ^^-  .  ^-  ^hisanswer  is  drawn  substantially 

llrt  JIth.    Lul    °^    "  "^^"^^  °'  ?"  ^'""^  '^^  ^"^'^e'-  '"  Williams  v.  Popple- 

part  see  the   following   cases,    to   wit:  ton.  3  Oregon   139.     In  that   case  the 
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the  illness  of  the  plaintiff,  as  alleged  in  the  complaint.  As  to  the 
allegation  of  the  complaint  that  this  defendant  negligently,  unskil- 
fully and  carelessly  performed  his  duties  as  such  physician  and  sur- 
geon, this  defendant  denies  each  and  every  clause  thereof. 

And  for  a  further  defense  to  this  action,  defendant  alleges,  that 
on  the  twenty -fifth  day  of  February^  i896,  said  plaintiff  and  said 
defendant  had  a  full  adjustment  and  settlement  of  all  claims  and 
demands  between  them,  and  the  said  defendant  then  and  there 
released  to  the  said  plaintiff  all  claims  and  demands,  including  a 
demand  for  professional  services  as  physician  and  surgeon  done  and 
performed  for  plaintiff  and  his  family  before  that  time,  and  then 
justly  due  and  owing  from  the  plaintiff  to  defendant,  amounting  to  a 
large  sum,  to  wit,  two  hundred  dollars,  for  and  in  full  satisfaction  and 
discharge  of  all  demands  of  the  plaintiff  against  the  defendant, 
including  all  damages  in  the  complaint  mentioned;  and  which  said 
release  of  this  defendant  he,  the  said  plaintiff,  then  and  there 
exhibited  and  received  of  and  from  this  defendant,  in  full  satisfaction 
and  discharge  of  all  demands  against  this  defendant,  including  all 
damages  in  the  complaint  alleged,  and  thereupon  released  same. 

Wherefore,  defendant  demands  judgment,  that  the  plaintiff  take 
nothing  by  this  action  and  that  he  recover  his  costs  in  this  behalf 
expended. 

Mitchell^  Dolph  dr*  Smith,  Attorneys  for  Defendant. 

(/)  Contributory  Negligence?- 

Form  No.  15 195. 
(Precedent  in  O'Hara  v.  Wells,  14  Neb.  404,)' 

[In  the  District  Court  of  Gage  County,  Nebraska. 

John  O'Hara,  plaintiff,       1 

against  >  Answer.]^ 

Osceola  O.  Wells,  defendant.  ) 

The  defendant  answers  the  petition  of  the  plaintiff  in  above  enti- 
tled action,  and 

First  —  Denies  the  same,  each  and  every  averment  thereof  not 
hereinafter  expressly  admitted,  traversed,  or  explained. 

Second  —  For  second  answer  to  said  petition,  the  said  defendant 
admits  that  the  defendant  was  at  the  times  in  said  petition  men- 
tioned, and  now  is  a  physician  and  surgeon  practicing  as  such  in  the 
city  of  Beatrice,   in  Gage   county,  Nebraska.     The    defendant   also 

plaintiff  recovered   nine  hundred   dol-  is  made  with  a  physician  or  surgeon 

lars   of    the   defendant,    but    the    case  respecting  his  services,  the  law  implies 

turned    upon   an    explanation    of    the  an  undertaking  on  his  part  simply  that 

receipt.  he  will  exercise  a  reasonable  degree  of 

1.  See,  generally,  the  title  Contribu-  care  and  skill  in  the  treatment  of  a 
TORY  Negligence,  vol.  5,  p.  458.  patient,  not  that  he  will  effect  a  perfect 

2.  On  issue  joined  upon  this  answer,  cure. 

the  jury  found  a  verdict  for  the  defend-  The  petition  is  set  out  supra.  Form 
ant,  judgment  rendered  upon  which  was     No.  15190. 

affirmed  upon  appeal,  the  court  hold-  3.  The  matter  enclosed  by  [  ]  will 
ing  that,  where  no  special  agreement     not  be  found  in  the  reported  case. 
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admits  that  the  plaintiff  broke  his  arm,  and  that  on  or  about  the 
SOth  day  of  October  last  past,  at  the  request  of  the  plaintiff,  the  defend- 
ant undertook  to  and  did  reduce  said  fracture  of  plaintiff's  said  arm 
and  the  displacement  thereof. 

Third  —  And  said  defendant,  further  answering  said  petition, 
expressly  denies  that  he  carelessly,  negligently,  and  unskillfully  set 
and  reduced  the  said  fracture  of  said  arm  and  the  displacement 
thereof,  and  further  expressly  denies  that  he  negligently  and  unskill- 
fully bound  up  and  dressed  and  bandaged  and  attended  to  said  frac- 
ture and  injury,  but  on  the  contrary,  avers  the  facts  to  be  that  in 
and  about  the  reducing  of  said  fracture  of  said  arm,  and  setting  and 
caring  for  said  fracture  and  said  fractured  arm,  this  defendant  used 
the  proper  degree  of  skill,  care,  and  diligence  in  the  execution  of  his 
employment;  and  the  defendant  further  avers  that  he  did  properly 
set  the  broken  bone  of  said  arm,  and  properly  reduced  the  disloca- 
tion and  fracture  thereof,  and  properly  treated  and  cared  for  the 
same  until  the  proper  time  had  arrived  to  discharge  the  plaintiff  as  a 
patient,  and  until  said  arm  was  healed  and  cured,  at  which  time  the 
defendant  did  discharge  said  defendant  from  further  treatment,  and 
the  defendant  had  the  full  and  free  use  of  his  said  arm,  and  was  per- 
fectly satisfied  with  the  defendant's  professional  services,  and  there- 
after, and  about  nine  weeks  after  plaintiff's  said  arm  was  set,  the 
plaintiff  settled  with  the  defendant  for  his  services,  and  for  good 
and  proper*  services,  and  paid  the  defendant  nine  dollars  —  all  the 
money  he  had  —  which  was  ^«^  dollar  less  than  defendant's  charge 
for  his  said  services,  and  then  and  there  agreed  to  pay  the  defendant 
the  balance  of  said  charge,  to-wit:  one  dollar,  which  sum  he  has 
failed  and  neglected  to  pay,  on  account  of  which  defendant  insists 
that  plaintiff  cannot  now,  and  is  estopped  from  claiming  for  bad  and 
improper  services,  and  on  account  of  which  defendant  claims  that 
the  plaintiff  owes  the  defendant  %1. 

Fourth  —  And  the  defendant  further  answering  said  petition, 
avers  that  if  the  plaintiff's  said  arm  is  as  represented  and  described 
in  said  petition,  said  condition  is  the  result  of  plaintiff's  acts,  care- 
lessness, and  improper  use  of  said  arm  after  he  was  discharged  by 
defendant  as  aforesaid,  and  for  which  this  defendant  is  in  no  wise 
responsible ;  wherefore,  and  for  all  the  reasons  aforesaid  the  defend- 
ant asks  judgment  that  plaintiff's  petition  be  dismissed  with  costs, 
and  that  defendant  have  judgment  for  $/,  the  balance  due  him  on 
settlement  for  said  services,  and  for  his  costs  in  defending  this 
action. 

\A.  Hardy,  Attorney  for  Defendant.]^ 

b.  For  Penalty. 

Form  No.  1 5  i  9  6 . 
(Precedent  in  People  v.  Brady,  90  Mich.  461.)* 

1.  The  matter  enclosed  by  [  ]  will  rendered  judgment  for  a  penalty  of 
not  be  found  in  the  reported  case.  fifty  dollars,   which  judgment  was  af- 

2.  To  this  declaration  defendant  firmed  on  appeal.  See  How.  Anno.  Stat, 
pleaded  the  general  issue.    The  justice  Mich.  (1882),  §  8442. 
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[^Caption  as  in  Form  No.  150  66. y]^ 

Alfred  John,  prosecuting  attorney  for  said  county,  for  and  on 
behalf  of  the  people  of  the  State  of  Michigan,  complains  of  James 
Brady,  defendant  herein,  in  a  plea  of  trespass  upon  the  case  upon 
promises,  for  that  the  said  defendant,  to  wit,  on  1\\q fifth  day  of  April, 
A.  D.  1 857,  was  indebted  to  the  people  of  the  State  of  Michigan  in 
the  sum  of  one  hundred  doWaxs,  whereby  an  action  hath  accrued  to  the 
said  people  under  and  by  virtue  of  the  provisions  of  section  44  of  Act 
No.  II  of  the  Public  Acts  of  Michigan  for  the  year  1883,  on  page  7, 
and  said  defendant  then  and  there  undertook  and  promised  to  pay 
the  same,  but  hath  hitherto  neglected  and  refused  so  to  do,  to  the 
damage  of  the  said  people  of  one  hundred  do\\a.rs,  and  therefore  this 
suit. 

[(^Signature  as  in  Form  No.  69JiS.y\^ 

II.  CRIMINAL  PROSECUTION.2 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 

2.  Beqnisites  of  Indictment,  etc.  —  Gen- 
erally. —  For  the  formal  parts  of  an 
indictment,  information  or  criminal 
complaint  in  a  particular  jurisdiction 
consult  the  titles  Indictments,  vol.  9, 
p.  615;  Informations  in  Criminal 
Cases,  vol.  g,  p.  768;  Criminal  Com- 
plaints, vol.  5,  p.  930. 

In  General.  —  An  indictment  or  in- 
formation for  practicing  without  a  li- 
cense should  state  specifically  all  of 
the  essential  facts  which  constitute  the 
offense.  Dee  v.  State,  68  Miss.  6or; 
O'Connor  7/.  State,  46  Neb.  157;  State 
V.  Goldman,  44  Tex.  104. 

Residence  of  the  accused  \n  the  county 
in  which  the  indictment  is  presented 
should  be  alleged  in  the  indictment. 
State  V.  Goldman,  44  Tex.  104. 

Practicing  or  Attempting  to  Practice.  — 
In  State  v.  Van  Doran,  log  N.  Car.  864, 
it  was  held  that  an  indictment  charging 
defendant  with  practicing  "  or "  at- 
tempting to  practice  medicine  without 
a  license  is  not  defective  because  of  the 
use  of  the  disjunctive  conjunction. 

For  Fee  or  Reivard.  — An  indictment 
for  practicing  medicine  without  having 
registered  and  obtained  a  certificate, 
under  N.  Car.  Laws  (1889),  c.  181,  need 
not  charge  that  defendant  practiced 
"  for  fee  or  reward."  State  v.  Call,  121 
N.  Car.  643. 

Thai  Defendant  did  Not  Obtain  Certifi- 
cate.— Under  N.  Car.  Laws  (i88g),  c.  185, 
^  5,  making  it  a  misdemeanor  to  prac- 
tice medicine  without  first  having  regis- 
tered and  obtained  a  certificate,  an 
indictment  should  charge  that  the  de- 
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fendant  did  not  register  and  obtain  a 
certificate  as  required,  otherwise  it  will 
be  defective.  State  v.  Call,  121  N.  Car. 
643- 

The  name  of  the  person  practiced  upon 
need  not  be  alleged.  State  v.  Smith, 
60  Mo.  App.  283;  State  v.  Van  Doran, 
log  N.  Car.  864. 

That  Defendant  Publicly  Professed. — 
Mo.  Rev.  Stat.  (i88g),  §  687g,  provides 
that  "  any  person  shall  be  regarded  as 
practicing  medicine,  within  the  mean- 
ing of  this  article,  who  shall  profess 
publicly  to  be  a  physician  and  to  pre- 
scribe for  the  sick  or  who  shall  append 
to  his  name  the  letters  '  M.  D.,'"etc. 
These  facts  need  not  be  pleaded.  State 
V.  Smith,  60  Mo.  App.  283. 

Alleging  that  Defendant  is  Not  Within 
Exceptions. —  An  indictment  for  prac- 
ticing medicine  unlawfully  need  not 
allege  that  the  accused  did  not  come 
within  the  exceptions  specified  in  the 
act,  as  these  exceptions  are  matters  of 
defense.  Bell  v.  State,  104  Ala.  79; 
State  V.  Call,  121  N.  Car.  643;  Hale  v. 
State,  58  Ohio  St.  676;  Logan  v.  State, 
5  Tex.  App.  306. 

Mo.  Rev.  Stat.  (1889),  §  6881,  which 
provides  a  penalty  for  the  violation 
of  the  provisions  concerning  physi- 
cians, closes  with  a  proviso  that  the 
provisions  of  the  article  shall  not  apply 
to  those  persons  who  have  been  prac- 
ticing medicine  for  five  years  in  the 
state.  It  was  held  in  State  v.  Smith, 
60  Mo.  App.  283,  that  no  allegation  of 
these  facts  need  be  made  in  the  indict- 
ment. 

Precedents. —  For  other  forms,  set  out 
in  whole  or  in  part,  see  the  following 
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1.  For  Practicing  Without  Obtaining  Certificate. 

Form  No.  1 5  i  9  7  . 

(Precedent  in  Bell  v.  State,  104  Ala.  80.)' 

{(Caption  as  in  Form  No.  10680.)]^ 

The  grand  jury  of  said  county  charge  that,  before  the  finding  of 
this  indictment,  Seaborn  Bell  practiced  medicine  in  Dale  county, 
Alabama^  without  having  first  obtained  a  certificate  of  qualification 
from  one  of  the  authorized  boards  of  medical  examiners  of  the  state 
-of  Alabama,  against  the  peace  and  dignity  of  the  state  of  Alabama. 

[^Signature  and  indorsement  as  in  Form  No.  10680.y\^ 

^  Form  No.  i  5  i  9  8 . 

(Precedent  in  People  v.  O'Leary,  77  Cal.  31.)* 
[{Commencement  as  in  Form  No.  10816)]'^  committed  as  follows,  to 
wit:  The  ssiid  Arthur  O'Zearj,  on  or  about  the  twenty-seventh  day  of 
November,  1S86,  in  the  county  of  Yolo,  state  of  California,  then  and 
there  being,  did  willfully  and  unlawfully  practice  medicine;  that 
prior  to  said  time  said  defendant  had  not  procured  a  certificate  to  so 
practice  from  one  of  the  boards  of  medical  examiners  appointed  by 
the  Medical  Society  of  the  State  of  Calif ornia,  the  Eclectic  Medical  Society 
of  the  State  of  California,  or  the  California  State  Homeopathic  Medical 
Society,  and  prior  to  said  time  said  defendant  had  not  procured  a 
certificate  to  practice  medicine  granted  by  the  board  of  examiners 
appointed  by  the  California  State  Medical  Society  of  Homeopathic  Prac- 
titioners; and  said  defendant  was  not  at  said  time  a  lawfully  commis- 
sioned surgeon  of  the  United  States  army  or  navy  practicing  his 
profession  within  the  limits  of  the  state  of  California,  contrary  to 
the  form,  force,  and  effect  of  the  statute  Uconcludins;  as  in  Form  No. 
10816).]^ 

2.  For  Practicing  Without  Recording  Certificate. 

Form  No.  i  5  i  9  9 . 

(Precedent  in  State  v.  Smith,  60  Mo.  App.  285.)* 

In  the  criminal  court  of  Pettis  county,  Missouri,  April  term,  tS92. 
State  of  Missouri,  } 
County  of  Pettis.    \  ^^' 

The  grand  jurors  for  the  state  of  Missouri,  duly  empaneled,  sworn 
and  charged  to  inquire  within  and  for  the  county  of  Pettis,  and  state 
aforesaid,  upon  their  oath  present  and  charge,  that  heretofore,  to  wit: 
On  the  frst  day  of  April,  i892,  at  the  county  of  Pettis,  and  state  of 

cases,  to  wit:     Jones  v.  State,  49  Neb.  was   sustained.     See  Cal.    Pen.    Code 

609;  State  V.  Van  Doran,  109  N.  Car.  (1897),  §   1017;    and,   generally,   supra, 

864;  Whitlock  V.  Com.,  89  Va.  337.  note  2,  p.  912. 

1.  A  conviction  under  this  indictment  4.  A  motion  to  quash  this  indictment 
was  sustained.  See  Ala.  Crim.  Code  was  sustained  in  the  trial  court,  but 
(1896),  §  5333;  and,  generally,  supra,  the  judgment  was  reversed  in  the  law 
note  2,  p.  912.  court  and   the  indictment    held   suffi- 

2.  The  matter  to  be  supplied  within  cient.  See  Mo.  Rev.  Stat.  (1889),  g 
[  ]  will  not  be  found  in  the  reported  case.  6871  <•/  se(/. ;  and,  generally,  supra,  note 

3.  A  conviction  on   this  information  2,  p.  912. 
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Missouri,  one  M.  L.  Smith  did  unlawfully  practice  medicine  by  then 
and  there  prescribing  for  and  treating  the  sick  without  first  having 
recorded  in  the  office  of  the  cpunty  clerk  of  Pettis  county,  Missouri, 
the  county  in  which  the  said  M.  L.  Smith  resides,  a  certificate  issued 
by  the  Missouri  state  board  of  health,  authorizing  him  to  practice 
medicine,  contrary  to  the  statutes  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state. 

George  F.  Longan, 
Prosecuting  Attorney  of  Pettis  County,  Missouri. 

Form  No.  15200. 
(Precedent  in  Hale  v.  State,  58  Ohio  St.  677.)' 

[(^Cotnmencing  as  in  Form  No.  10713)  present  that]^  William  F. 
Hale,  late  of  said  county,  on  the  llfih  day  of  February,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-eight,  at  said  county 
oi  Jackson,  and  state  of  Ohio,  did  knowingly,  willfully  and  unlawfully 
practice  medicine  in  the  state  of  Ohio  without  having  first  complied 
with  the  provisions  of  the  act  of  the  general  assembly  of  the  state  of 
Ohio,  entitled  "An  act  to  regulate  the  practice  of  medicine  in  the 
state  of  Ohio,"  passed  February  27,  1896,  in  this  that  at  the  time  and 
place  aforesaid  he,  the  said  William  F.  Hale,  did  for  a  fee,  to  wit: 
The  sum  of  thirty-five  cents,  prescribe,  direct  and  recommend  for  the 
use  of  one  C.  B.  McClelland,  a  certain  drug,  medicine  and  agency,  to 
wit:  A  certain  drug,  medicine  and  agency  put  up  in  tablet  form  and 
encased  in  a  certain  paper  box,  upon  the  outside  of  which  said  paper 
box  then  and  there  containing  said  medicine,  put  up  in  tablet  form 
as  aforesaid,  he,  the  said  William  F.  Hale,  then  and  there  wrote  and 
signed  his  name  to  a  certain  prescription  and  direction,  and  he,  the 
said  William  F.  Hale,  then  and  there  annexed  and  appended  the 
letters  "  M.  D."  to  his  said  name  so  written  under  and  signed  to  said 
prescription  and  direction  as  aforesaid,  which  said  prescription  and 
direction  is  in  the  words  and  figures  following,  to  wit:  "  i  to  ^  with 
each  meal.  Hale,  M.  D.,"  the  name  and  composition  of  which  said 
medicine,  drug  and  agency  is  unknown  to  this  body,  the  grand  jury 
aforesaid,  for  the  treatment,  cure  and  relief  of  a  certain  bodily 
infirmity  or  disease,  the  name  and  nature  whereof  is  unknown  to  said 
body,  the  grand  jury  aforesaid;  he,  the  said  William  F.  Hale,  at  the 
time  aforesaid  not  having  left  for  record  with  the  probate  judge  of 
the  county  in  Ohio  wherein  he  then  resided,  to  wit,  the  county  of 
Jackson,  a  certificate  from  the  state  board  of  Medical  Registration 
and  Examination  of  the  state  of  Ohio,  entitling  him  to  practice  medi- 
cine or  surgery  within  the  state  of  Ohio  as  required  by  the  act  afore- 
said, and  he,  the  said  William  F.  Hale,  at  the  time  aforesaid  not  being 
entitled  under  the  act  aforesaid  or  the  law  of  Ohio  to  practice  medi- 
cine or  surgery  within  the  state  of  Ohio,  [contrary  to  {concluding  as  in 
Form  No.  10713).]^ 

1.  This  indictment  was  upheld  against    4403^/,    4403,^;    and,    generally,  supra, 
a  demurrer,  for  the  reason  that  it  failed     note  2,  p.  912. 

to  negative  certain  exceptions.  See  2.  The  matter  enclosed  by  and  to  be 
Bates'     Anno.    Stat.     Ohio    (1897),    §§     supplied  within  []  will  not  be  found  in 

the  reported  case. 
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Form  No.  15201. 
(Precedent  in  Logan  v.  State,  5  Tex.  App.  308.)' 

The  State  of  Texas,  \ 
County  of  Dallas.      \ 

In  the  name  and  by  the  authority  of  the  State  of  Texas,  now  comes 
George  N.  Aldredge,  county  attorney  of  Dallas  County,  State  of  Texas, 
and  presents  in  and  to  the  County  Court  of  Dallas  County,  State 
aforesaid,  that  one  A.  R.  Logan,  on  the  19th  day  of  May,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  seventy-seven,  with  force 
and  arms,  in  the  county  and  State  aforesaid,  did  unlawfully  practice 
medicine,  without  complying  with  the  laws  regulating  the  practice  of 
medicine;  without  furnishing  to  the  clerk  of  the  District  QomxX.  oi  Dallas 
County,  State  of  Texas,  a  certificate  of  qualification,  as  required  by 
law;  and  without  having  been  regularly  engaged  in  the  practice  of 
medicine,  in  any  of  its  branches,  in  this  State  y^z'^  consecutive  years 
prior  to  the  ii'/day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-five;  and  without  then  and  there  being  a 
person  authorized  by  law  to  practice  medicine,  and  without  then  and 
there  having  and  possessing  the  requisites  required  by  law  to  practice 
medicine  in  the  State  of  Texas,  as  required  by  law;  contrary  to  the 
form  of  the  statute  in  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  State. 

George  N.  Aldredge, 
County  Attorney  of  Dallas  County. 

1.  The   court,    speaking  of   this   in-     the    motion   in    arrest  of  judgment." 
formation,   says,   "  we  are  of  opinion         See,  generally,  supra,  note  2,  p.  912. 
that  the  court  did  not  err  in  overruling 
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PILOTS  AND   PILOTAGE. 

See  the  title  SHIPS  AND  SHIPPING. 


PIRACY/ 

Form  No.  15202. 

(Precedent  in  U.  S.  v.  Tully,  i  Gall.  (U.  S.)  247,  28  Fed.  Cas.  No.  i6545.)» 

United  States  of  America,  ) 
Massachusetts  District.         f     ' 

At  a  Circuit  Court  of  the  United  States,  for  the  first  circuit,  begun 
and  held  at  Boston,  within  and  for  the  District  of  Massachusetts,  on  the 
15th  day  of  October,  in  the  year  of  our  Lord  eighteen  hundred  and 
twelve. 

The  Jurors  of  the  United  States,  within  and  for  the  district  and 
circuit  aforesaid,  upon  their  oath,  present,  that  Samuel  Tully,  late  of 
the  city  of  Philadelphia,  in  the  district  of  Pennsylvania,  mari?ter,  and 
John  Dalton,  late  also  of  the  same  city  of  Philadelphia,  mariner,  on  the 
10th  day  of  January  now  last  past,  with  force  and  arms  upon  the  high 
seas,  near  a  place  called  the  Isle  of  May,  one  of  the  Cape  Verde  islands, 
and  out  of  the  jurisdiction  of  any  particular  state,  they,  the  said 
Samuel  Tully  2SiA  John  Dalton,  h^xvi-g  then  and  there  mariners  of  a 
certain  vessel  of  the  United  States,  being  a  schooner  called  the  George 
Washington,  then  and  there  belonging  and  appertaining  to  a  certain 
citizen  or  citizens  of  the  United  States,  to  the  jurors  aforesaid  as  yet 
unknown;  of  which  said  vessel,  one  Uriah  Phillips  Levy,  a  citizen  of  the 

1.  Por  Statatory  Provisions  relating  to  a  vessel   belonging   to   citizens  of  the 

piracy  see  U.  S.   Rev.  Stat.  (1878),  §§  United  States,  but  to  charge  that  it  was 

5369-5376,  53S3,  5384.  committed  on  board  such  a  vessel  by  a 

Kequisites  of  Indictment — Generally. —  mariner  sailing  on  such  vessel  is  suffi- 

See  the  title  Indictments,  vol.  9,  p.  615.  cient.     U.  S.  v.   Furlong,  5  Wheat.  (U. 

Venue.  —  Alleging     the     piracy    to  S.)  184. 

have    been    committed    "on    the   high  Conclusion. — The    indictment   may 

seas,  within  the  admiralty  and  maritime  conclude  against  the  form  of  the  "  stat- 

jurisdiction  of  the  United  States,  and  ute"    or     against     the     form    of    the 

out  of  the  jurisdiction  of  any  particular  "statutes."     U.  S.  v.  Gibert,  2  Sumn. 

State,"   is  a  sufficient  statement  of  the  (U.  S.)  19,  25  Fed.  Cas.  No.  15204. 

venue.      U.  S.z'.  Gibert,  2  Sumn.  (U.  S.)  Precedent.  —  For  another  indictment 

19,  25  Fed.  Cas.  No.  15204.  for  piracy  see  U.  S.  v.  Palmer,  3  Wheat. 

Nationality  of  Sailor  and  Ship.  — In  (U.  S.)  610. 

an  indictment  for  piratical  murder,  it  2.  A    judgment  of  conviction   under 

is  not  necessary  to  allege  that  defend-  this  indictment  was  affirmed.     See  U. 

ant  is  a  citizen  of  the  United  States  or  S.   Rev.  Stat.  (1878),  §   5383;  and,  gen- 

that  the  crime  was  committed  on  board  erally,  supra,  note  i,  this  page. 
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said  United  States^  was  then  and  there  master  and  commander,  pirati- 
cally and  feloniously  did  then  and  there  run  away  with  the  aforesaid 
vessel  called  the  George  Washington,  and  with  certain  goods  and 
merchandise,  that  is  to  sa.y,  fourteen  quarter  casks  of  Teneriffe  wine, 
and  two  thousand  Spanish  milled  dollars,  being  altogether  of  the  value 
oi  five  thousand  doildirs,  which  were  then  and  there  on  board  of  the 
vessel  aforesaid ;  they,  the  said  Samuel  Tully  and  John  Dalton,  during 
all  the  time  aforesaid,  being  then  and  there  mariners  of  the  said  ves- 
sel, and  in  and  on  board  of  the  same  on  the  high  seas  as  aforesaid, 
against  the  peace  and  dignity  of  the  United  States,  and  the  form  of 
the  statute  in  such  case  made  and  provided. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  the  said  Samuel  Tully  and  John  Dalton,  on  the  said  10th 
day  of  January  now  last  past,  then  being  mariners  of,  in,  and  on  board 
the  said  schooner  or  vessel  called  the  George  Washington,  belonging 
and  appertaining  to  certain  citizens  of  the  United  States,  (to  the  jurors 
aforesaid  as  yet  unknown),  with  force  and  arms  upon  the  high  seas 
aforesaid,  and  out  of  the  jurisdiction  of  any  particular  state,  near  a 
place  called  the  Isle  of  May,  one  of  the  Cape  Verde  islands,  in  and  on 
board  the  said  schooner  or  vessel  called  the  George  Washington, 
whereof  the  said  Uriah  Phillips  Levy,  a  citizen  of  the  said  United 
States,  then  and  there  was  master  as  aforesaid;  the  same  schooner  or 
vessel,  and  the  tackle  and  apparel  thereof,  of  the  value  oi  five  thou- 
sand dollars,  of  lawful  money  of  the  United  States,  and  certain 
goods  and  merchandise,  to  wit,  fourteen  quarter  casks  of  Teneriffe 
wine,  of  the  value  of  one  thousand  dollars  of  like  lawful  money, 
and  two  thousand  Spanish  milled  dollars,  of  the  value  of  two  thousand 
dollars  of  like  lawful  money,  of  the  goods  and  chattels  of  certain 
citizens  of  the  United  States,  (to  the  jurors  aforesaid  as  yet  unknown,) 
then  and  there  being  in  the  said  schooner  or  vessel,  under  the  care 
and  custody,  and  in  the  possession  of  the  said  Uriah  Phillips  Levy, 
as  master  of  the  said  schooner  or  vessel,  then  and  there  upon  the 
high  seas  aforesaid,  near  the  sziid.  Isle  of  May,  and  out  of  the  juris- 
diction of  any  particular  state,  with  force  and  arms  as  aforesaid, 
from  the  care,  custody  and  possession  of  the  said  Uriah  Phillips 
Levy,  piratically  and  feloniously  did  steal,  take  and  run  away  with; 
they,  (the  said  Samuel  Tully  and  John  Dalton,^  then  and  there  being 
mariners  of  the  said  vessel,  and  in  and  on  board  the  said  vessel, 
upon  the  high  seas  as  aforesaid  —  against  the  peace  and  dignity  of  the 
said  United  States,  and  the  form  of  the  statute  in  such  case  made  and 
provided. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  after  the  commission  of  said  offenses,  to  wit,  on  the 
16th  day  of  July,  now  last  past,  the  said  Samuel  and  John,  the  offenders 
aforesaid,  were  first  brought  into  the  said  Massachusetts  district,  and 
that  the  said  Massachusetts  district  is  the  district  into  which  the  said 
offenders  were  as  aforesaid  first  brought. 

A  True  Bill,  Humphrey  Devereux,  Foreman. 

George  Blake, 

United  States  Attorney  for  Massachusetts  District. 

017  Volume  13. 


PLACE   OF  TRIAL. 

JFor  Forms  of  Pleas  where  Defendant  is  Sued  in  Wrong  Jurisdiction^  see 
the  titles  ABATEMENT,  PLEAS  IN,  vol.  i,  p.  21 ;  JURIS- 
DICTION, vol.  10,  p.  105 1. 

For  Forms  in  Proceedings  to  Change  the  Place  of  Trial,  see  the  title 
CHANGE  OF  VENUE,  vol.  4,  P   645. 

For  Forms  of  Demurrers  Because  Venue  is  Insufficiently  Laid,  see  the 
title  DEMURRERS,  vol.  6,  p.  294. 

For  Forms  relating  to  Dismissal  Because  Action  is  Brought  Before 
Wrong  Tribunal,  see  the  title  DISCONTINUANCE,  DIS- 
MISSAL AND  NONSUIT,  vol.  6,  p.  852. 

For  Forms  relating  to  Removal  of  Causes,  see  the  title  REMOVAL  OF 
CAUSES. 


PLANK   ROADS. 

For  Form  of  Indictmetit  for  Failure  to  Keep  a  Plank  Road  in  Repair ^ 
see  the  title  NUISANCES,  ante.  Form  No.  I4564. 


PLEAS. 

By  Harold  N.  Eldridge. 
I.  AT  LAW,  921. 

1.  In  General,  921. 

a.  Commencement,  921 . 

(i)  In  General,  922. 

(a)  First  Plea,  923. 

aa.  Defense      Arising      Before      Action 

Brought,  924. 
bb.  Defense      Arising       After       Action 
Brought,  924. 
{p)  Second  and  Subsequent  Plea,  ()2\. 
aa.  In  General,  924. 
bb.    To  Particular  Count  or  Trespass,  925. 

(2)  By  Corporation,  925. 

(3)  By  Executor  or  Administrator,  926. 

(4)  By  Husband  and  Wife,  926, 

(5)  By  Infant,  926. 

(6)  By  Married  Woman,  926. 

b.  Conclusion,  927. 
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PLEAS. 

(i)   To  the  Country,  928. 
{2)   With  Verification,  928. 
(a)  In  General,  928, 
\F)  By  Record,  928. 
a.  /«  the  Various  States,  928. 
II.  IN  EQUITY,  942. 

1.  Formal  Parts,  943. 

a.  In  General,  944. 
(i)   Title,  945. 

(a)  By  One  or  Several  Defendants,  946. 
aa.  In  General,  947. 

bb.  Plea  to  Part  and  Answer  to  Residue 
of  Bill,  947. 
(Ji)  By  One  of  Several  Defendants,  947. 
aa.  In  General,  947. 

bb.  Plea  to  Part  and  Answer  to  Residue 
of  Bill,  948. 

(2)  Commencement,  948. 

{a)  In  General,  948. 

(Jj)  Coupled  with  Answer,  948. 

(3)  Conclusion,  949. 

b.  In  the  Various  States,  950. 
'«.  Complete  Forms,  960. 

a.  ^/^fl!  to  Relief,  960. 
(i)  Of  Person,  960. 

(a)  Of  Defendant,  that  He  was  Not  an  Adminis- 
trator as  Bill  Alleged,  960. 
(Jf)  Of  Plaintiff,  961. 

aa.    That  Plaintiff  was  an  Alien  Enemy^ 

961. 
bb.   That  Plaintiff  was  Under  Coverture^ 

961. 
cc.    That  Plaintiff  was  an  Infant,  962. 
dd.    That  Plaintiff  was  a  Lunatic,  962. 
ee.    That  Plaintiff  was  Not  an  Adminis- 
trator as  Alleged,  Because  His  Sup- 
posed Intestate  was  Living,  962. 
(2)  In  Bar,  963. 

{a)  Of  Statute  of  Limitations,  963. 
\b^  Of  Matter  of  Record,  964. 

aa.    Verdict  and  Judgment,  964. 
bb.  Former  Suit  Pending,  964. 
{c)  Of  Matter  in  Pais,  965. 
aa.  In  General,  965. 

(ads)  Plea  Only,  965. 

aaa.  Of  Award,  965. 
bbb.  Of  Release,  966. 
ccc.   Of    Stated    Ac  county 

967. 
ddd.  Of  Want  of  Proper 
Party,  968. 
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eee.  That  Property  Claim- 
ed by  Complainant 
Under  a  Will  Be- 
longed to  Defendant 
by  Reason  of  a  Later 
Will,  968. 
fff.  That  Property  Claim- 
'  ed  bv  Complainant 

Under  a  Will  Be- 
longed to  Defendant 
as  Heir  at  Law, 
Such  Will  Being 
Void,  969. 
{bb)  Plea  Coupled  with  Answer^ 
970. 

aaa.    That  Defendant  has- 
No  Interest  in  the 
Subject  of  the  Suit, 
970. 
bbb.    That  Defendant  was 
Purchaser    for     a 
Valuable   Consider- 
atio7i  Without  No- 
tice, 970. 
bb.   To  Bill  of  Interpleader,  972. 
cc.    To  Ejectment  Bill,   Negativing  Aver- 
ment in  Bill  as  to  Outstanding  Lease,. 
972. 
dd.    To  Bill  for  Foreclosure  of  Mortgage  y 
that    Defendant    Holds  Mortgage 
on  Subject  of  Bill  Recorded  Earlier 
than  Complainant's  Mortgage,  973. 

b.  Pleas  in  Bar  of  Discovery^  973. 

(i)   That  Another  Suit  is  Depending  for  the  Same  Dis- 
covery, 973. 

(2)  That  Complainant  has  No  Interest  in  Lands,  the  Title 

of  Which  he  Seeks  to  Discover,  974. 

(3)  That  Discovery  would  Subject  Defendant  to  a  For- 

feiture, 974. 

(4)  That  Discovery  would  Compel  Defendant  to  Betray 

Confidence  as  Solicitor,  975. 

c.  Plea  to  Relief  or  Discovery,  by  an  Heir  at  Law,  that  He 

had  No  Lands  by  Descent,  Accompanied  by  an  Answer 
Admitting  that  He  is  Heir  at  Law,  975. 

CROSS-REFERENCES. 

AT  LAW. 

For  Forms  of  Pleas  in  Abatement,  see  the  title  ABA  TEMENT,  PLEAS 

IN,  vol.  I,  p.  21. 
For  Forms  of  Pleas  of  Accord  and  Satisfaction,  see  the  title  ACCORD 

AND  SATISFACTION,  vol.  i,  p.  181. 
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For  Pleas  relating  to  Accounts  and  Accounting ,  see  the  title  ACCOUNTS 

AND  ACCOUNTING,  vol.  i,  p.  272. 
For  Answers  in  Code  Pleading  and  Under  Practice  Acts,  see  the  title 

ANSWERS  IN  CODE  PLEADING  AND  UNDER  THE 

PRACTICE  ACTS,  vol.  i,  p.  799. 
For  Form  of  Plea  of  Non  Assumpsit,  see  the  title  ASSUMPSIT,  vol. 

2,  p.  294. 
For  Form  of  Plea  in  Covenant,  see  the  title  COVENANT,  vol.  5,  p.  862. 
For  Form  of  Plea  of  Nil  Debet,  see  the  title  DEBT,  vol.  6,  p.  98. 
For  Form  of  Plea  in  Detinue,  see  the  title  DETINUE,  vol.  6,   p.  676.. 
For  Form  of  Plea  of  Nul  Disseisin,  see  the  title  ENTRY,  WRIT  OF, 

vol.  7,  p.  703. 
For  Form  of  Plea  of  Former   Acquittal  or    Conviction,   see  the   title 

FORMER  ACQUITTAL  OR  CONVICTION,  vol.  8,  p.  757. 
For  Forms  rf  Plea  to  the  Jurisdiction,  see  the  title  JURISDICTION, 

vol.  10,  p.  1051. 
For  Forms  of  Pleas   relating  to   Landlord  and  Tenant,  see   the   title 

LANDLORD  AND  TENANT,  vol.  11,  p.  8. 
For  Forms  of  Pleas  relating  to  Libel,  see  the  title  LIBEL,  vol.   11,  p. 

342. 
For  Form  of  Plea  of  Payment,  see  the  title  PA  YMENT,  ante,  p.  723. 
For  Form  of  Plea   Puis   Darrein    Continuance,  see   the   title   PUIS 

DARREIN  CONTINUANCE. 
For  Form  of  Plea  of  Setoff,  see  the  title  SETOFF. 
For  Form  of  Plea  of  Tender,  see  the  title  TENDER. 
For  Form  of  Plea  in  Trespass,  see  the  title  TRESPASS. 
For  Form  of  Plea  in  Trespass  on  the  Case,  see  the  title  TRESPASS 

ON  THE  CASE. 
See  also  the  GENERAL  INDEX  to  this  work. 

IN    EQUITY. 

For  Form  of  Plea  to  a  Bill  of  Review,  see  the  title  REVIEW. 

For  Form  of  Plea  to  a  Bill  of  Revivor,  see  the  title  REVIVOR  AND 

ABA  TEMENT 
For  Form  of  Plea  Setting  Up  Statute  of  Frauds,  see  the  title  ST  A  TUTE 

OF  FRAUDS. 
See  also  the  GENERAL  INDEX  to  this  work. 


I.  AT  LAW. 

1.  In  General.^ 
a.  Commencement. 

1.  For  other  forma  of  pleas  in  general  4041,  4042,  4399,  4451,  4525,  4795,  5417, 

see  Forms  Nos.  430,  431,  433,  434,  446,  5624,  5625,  5625a,  5626,6011,6012,6633, 

1105-1108,  1313,  1314.  2043,  2044,  2045,  6739,  6856,  7429,  7742,  7946.  7952,  7953, 

2046,  2047,  2225,  2228,  2229,  2230,  2502,  8085,  8091,  8144,  8523,  9332,  9333i  9334. 

2506,  2507,  2508,  2510,  2524,  2525,  2526,  9337.  9677.  9681,  9683,  9687,  9696,  10796, 

3920,  3921,  3926,  3927,  3928.  4039,  4040,  12691.  12703,  12711,  12713,  12714,  12773. 
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(1)  In  General.^ 


1.  Title  of  Court. —  It  is  usual,  at  the 
head  of  the  plea,  to  state  in  what  court 
it  is  pleaded,  as  "  In  the  King's  Bench," 
or  "  In  the  Common  Pleas,"  or  "  In  the 
Exchequer,"  etc.  But  it  is  apprehended 
that  the  omission  would  not  be  material 
and  that  the  plea  would  be  considered 
as  having  reference  to  the  declaration, 
which  must  necessarily  have  been  in 
the  same  court  as  the  plea,  i  Chit.  PI. 
(3d  Am.  from  2d  Lond.  ed.)  527; 
Mattingby  v.  Cline,  7  Mo.  499. 

But  where  the  defendant  entitles  his 
plea,  it  must  be  entitled  properly. 
Mattingby  v.  Cline,  7  Mo.  499.  Where 
a  plea  is  entitled  in  the  "  St.  Louis 
County  Court,"  it  cannot  be  considered 
as  having  reference  to  a  declaration 
filed  in  the  ''St.  Louis  Circuit  Court." 
Mattingby  v.  Cline,  7  Mo.  499. 

Title  of  Term.  —  Picas  to  the  jurisdic- 
tion or  in  abatement  must,  in  general, 
be  entitled  of  the  same  term  as  the  dec- 
laration, but  pleas  in  bar  may  be,  and 
usually  are,  entitled  of  the  term  of 
which  they  are  pleaded,  which  is  fre- 
quently subsequent  to  that  of  which 
the  declaration  is  entitled;  and  where 
matter  of  defense  has  arisen  after  the 
first  day  of  the  term,  the  plea  should  be 
entitled  specially  of  a  subsequent  day. 
I  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.) 
528. 

In  Miller  v.  Blow,  68  111.  304,  the 
court  held  that  it  is  unnecessary  to  en- 
title a  plea  as  of  any  term,  the  pre- 
sumption being  that  all  pleadings  are 
filed  at  the  same  term,  and  where  it  is 
entitled  of  an  impossible  term  the  en- 
titling will  be  rejected  as  surplusage. 
But  this  rule  does  not  apply  to  pleas  in 
abatement.     Miller  v.  Blow,  68  111.  304. 

Names  of  Parties.  —  The  names  of  the 
parties  in  the  margin  do  not  strictly 
constitute  a  part  of  the  plea.  The 
surnames  only  were  usually  inserted 
and  the  name  of  the  defendant  preceded 
that  of  the  plaintiff,  as  ''Roe  ats.  Doe." 
The  names  should,  however,  corre- 
spond with  the  names  in  the  declaration, 
or,  if  the  defendant  pleads  in  abate- 
ment or  in  bar  by  any  name  other  than 
that  in  the  declaration,  the  difference 
should  be  specified  in  the  margin,  thus, 
^'John  Doe,  sued  by  the  name  of  Nathan 
Hale,  ats.  Richard  Roe."  i  Chit.  PI. 
•(3d  Am.  from  2d  Lond.  ed.)  528. 

Ad  Sectom. —  In    Bowen    v.    Wilcox, 
•etc..   Sewing   Mach.   Co.,  86  111.   11,  it' 
was  held  that  "Frank  A.  Bowen  ads. 


Wilcox  &  Gibbs  Sewing  Machine  Com- 
pany" is  the  same  as  "Wilcox  &  Gibbs 
Sewing  Machine  Company  v.  Bowen," 
"ads."  indicating  and  meaning  "ad 
sectum,"  "v."  indicating  "versus." 

Appearance.  —  After  the  names  of  the 
parties,  the  defendant's  appearance  and 
defense  are  stated.  The  appearance 
may,  in  general,  be  stated  to  be  either  in 
person  or  by  attorney,  i  Chit.  PI.  (3d 
Am.  from  2d  Lond.  ed.)  529. 

Actio  Non  —  Generally.  —  This  is  the 
regular  commencement  of  a  plea  in 
bar  and  means  that  the  plaintiff  ought 
not  to  have  and  maintain  his  action. 
Boswells  V.  Blue,  Litt.  Sel.  Cas.  (Ky.) 
269.  And  it  is  proper  where  the  mat- 
ter of  defense  arises  before  the  com- 
mencement of  the  suit.  I  Chit.  PI.  (3d 
Am.  from  2d  Lond.  ed.)  531;  Knapp  v, 
Hoboken,  39  N.  J.  L.  394.  And  a  plea 
commencing  actio  non  and  concluding 
with  a  prayer  of  judgment  if  the  plain- 
tiff ought  to  have  or  maintain  his  action 
against  him,  etc.,  is  a  plea  in  bar. 
Lord  V.  Brookfield,  37  N.  J.  L.  552,  A 
plea  which  does  not  begin  with  actio 
non  must  not  be  taken  as  a  plea  in 
bar.  Medina  z/.  Stoughton,  i  Salk.  210, 
A  plea  of  the  general  issue  or  other 
plea  in  bar  to  the  whole  declaration, 
which  merely  denies  what  is  alleged  in 
the  declaration  and  does  not  introduce 
any  new  matter,  is  an  exception  to  the 
rule  that  the  regular  commencement 
of  a  plea  in  bar  should  be  actio  non. 
It  is  not  usual  to  insert  the  allegation 
"that  the  plaintiff  ought  not  to  have  or 
maintain  his  aforesaid  action  against 
the  defendant,"  but  after  stating  the 
defendant's  appearance,  and  his  de- 
fense, the  plea  immediately  denies  the 
matter  stated  in  the  declaration  and 
concludes  to  the  country,  i  Chit.  PI. 
(3d  Am.  from  2d  Lond.  ed.)  531. 

By  statute,  in  some  states,  actio  non 
has  been  abolished: 

Florida.  —  Rev.  Stat.  (1892),  §  1037. 

Mississippi. — Anno.  Code  (1892),  § 
708. 

Virginia.  —  Code  (1887),  §  3265. 

West  Virqinia. — Code  (1899),  c.  125, 
§  22. 

And  a  plea  without  such  an  allega- 
tion will  be  taken,  unless  otherwise  ex- 
pressed, as  pleaded  respectively  in  bar 
of  the  whole  action  or  in  maintenance 
of  the  whole  action.  Fla.  Cir.  Ct., 
Com.  L.  Rules  (1892),  §  23;  Miss. 
Anno.  Code  (1892),  §  708.     But  the  im- 
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{a)  First  Plea. 


proper  use  of  any  allegation  of  actionem 
non  does  not  invalidate  the  plea.  Staf- 
ford V.  Anders,  S  Fla.  34. 

Where  matter  of  defense  arises  after 
action  brought,  it  should  be  pleaded  in 
bar  to  the  further  maintenance  of  the 
suit,  and  such  matter  cannot  properly 
be  pleaded  generally.  i  Chit.  PI. 
(3d  Am.  from  2d  Lond.  ed.)  532; 
Wright  V.  Evans,  53  Ala.  103;  Rowell 
V.  Hayden,  40  Me.  582;  Pickering  v. 
Pickering,  ig  N.  H.  389;  Le  Bret  v.  Pa- 
pillon.  4  East  502. 

Matter  of  defense  arising  after  issue 
joined  must  be  pleaded  puis  darrein 
continuance,  i  Chit,  PI.  (3d  Am.  from 
2d  Lond.  ed.)  532;  Rowell  v.  Hayden, 
40  Me.  582;  the  proper  form  being 
"  that  the  plaintiff  ought  not  further  to 
maintain  his  action."  Knapp  v.  Hobo- 
ken,  39  N.  J.  L.  394.  See,  generally, 
the  title  Puis  Darrein  Continuance. 

Facts  constituting  the  defense  must  be 
stated,  and  where  the  plea  states  merely 
a  legal  conclusion,  it  is  insufficient. 
Electric  Lighting  Co.  v.  Elder,  115  Ala. 
13S;  Phoenix  Ins.  Co.  z/.  Moog,  78  Ala. 
284;  Savage  v.  Walsh,  26  Ala.  619;  Mc- 
Keaggr/.  Collehan,  13  Ala.  828;  Winnez/. 
Colorado  Springs  Co.,  3  Colo.  155; 
Kimbro  v.  Fulton  Bank,  49  Ga.  419; 
Clay  F.  &  M.  Ins.  Co.  v.  Wusterhausen, 
75  111.  285;  Spahr  V.  Tartt,  23  111.  App. 
420;  Stonsel  V.  Abrams,  7  Blackf.  (Ind.) 
516;  Jones  V.  Tennessee  Bank,  8  B. 
Hon.  (Ky.)  122;  Thomas  v.  Van  Doren, 
6  Mo.  203;  Connor  v.  Dundee  Chemical 
Works,  50  N.  J.  L.  257;  Van  Ness  v. 
Hamilton,  19  Johns.  (N.  Y.)  349;  Weed 
V.  Hill,  2  Miles  (Pa.)  122;  Columbia  v. 
Beasly,  i  Humph.  (Tenn.)  232;  Pum- 
pelly  V.  Green  Bay,  etc.,  Canal  Co.,  13 
Wall.  (U.  S.)  166;  Hitchcock  v.  Galves- 
ton, 3  Woods  (U.  S.)  287.  Evidence  on 
which  defendant  relies  need  not,  how- 
ever, be  set  out  in  the  plea.  Ohio,  etc., 
R.  Co.  V.  Anderson,  10  111.  App.  313; 
Knapp  V.  Hoboken,  39  N.  J.  L.  394. 
And  where  the  plea  sets  forth  the  evi- 
dence of  facts  instead  of  the  facts 
themselves,  it  is  fatally  defective.  Fid- 
ler  V.  Delavan,  20  Wend.  (N.  Y.)  57. 
And  the  plea  must  not  be  argumenta- 
tive. Mitchell  V.  Williamson,  6  Md. 
210;  Quinby  v.  Melvin,  28  N.  H.  250. 
Or  ambiguous  or  doubtful.  Mitchell 
V.  Williamson,  6  Md.  210.  Or  in  the 
alternative.  Mitchell  v.  Williamson,  6 
Md.  210. 

Hatters  appearing  of  record  need  not 


be  stated  in  the  plea.     Tweedy  v.  Jar- 
vis,  27  Conn.  42;  People  v.  Harding,  53 
Mich.  481;  Day   v.    Clarke,    i    A.    K 
Marsh.  (Ky.)  521. 

Flea  must  be  Consistent.  —  A  defend- 
ant may  make  as  many  defenses  as  he 
may  think  proper,  and  the  pleas  are  not 
objectionable  because  of  repugnancy 
or  inconsistency  with  one  another.  But 
a  single  plea  should  be  consistent  with 
itself.  Amsley  v.  Piedmont  Bank,  113 
Ala.  467;  Stotesbury  ».  Insurance  Co., 
9  Phila.  (Pa.)  210,  31  Leg.  Int.  (Pa.) 
204.  And  a  plea  which  contains  re- 
pugnant allegations  respecting  mate- 
rial matter  is  bad  on  general  demurrer. 
The  contradictory  averments  destroy 
one  another.  Barber  v.  Summers,  5 
Blackf.  (Ind.)  339.  But  a  plea  may 
suggest  many  facts  when  they  all  go  to 
make  up  a  single  defense,  and  such  a 
plea  is  not  demurrable  for  duplicity. 
Philadelphia  v.  Wistar,  92  Pa.  St.  404; 
Cummings  v.  Boyd,  83  Pa.  St.  372. 

To  Particular  Count.  —  A  plea  may  be 
filed  to  a  particular  count  of  the  dec- 
laration. Where  it  professes  to  answer 
that  count,  only,  it  is  sufficient.  Cul- 
bertson  v.  Stanley,  6  Blackf.  (Ind.)  67; 
Gearhart  v.  Olmstead,  7  Dana  (Ky.) 
441;  Flemming  v.  Hoboken,  40  N.  J. 
L.  270;  Carpenter!'.  Briggs,  15  Vt.  34. 
And  where  part  of  a  count  in  a  declara- 
tion is  sufficient  and  part  not,  the  de- 
fendant may  plead  to  part  and  demur 
to  part.  Harwood  v.  Tompkins,  24  N. 
J.  L.  425. 

Where  plea  is  to  part  of  declaration  only, 
it  must  not  cover  the  whole  declaration, 
but  must  ascertain  the  part  to  which  it 
is  applied,  or  it  will  be  subject  to  de- 
murrer. I  Chit.  PI.  (3d  Am.  from  2d 
Lond.  ed.)  532.  And  where  a  plea  as- 
sumes to  answer  the  whole  of  the  dec- 
laration, and  in  fact  answers  but  a  part 
of  it,  it  is  bad.  Livingston  v.  Pippin, 
31  Ala.  542;  Wilkinson  v.  Moseley,  30 
Ala.  562;  Wittick  z/.  Traun,  27  Ala.  562; 
Tomkies  v.  Reynolds,  17  Ala.  109; 
White  V.  Yarbrough,  16  Ala.  lOg;  Mills 
V.  Stewart,  12  Ala.  90;  Standifer  v. 
White,  9  Ala.  527;  Deshler  v.  Hodges, 
3  Ala.  509;  Jones  v.  Cecil,  10  Ark.  592; 
Bonham  v.  People,  102  111.  434;  Mix  ». 
People,  92  111.  549;  People  v.  Weber,  92 
111.  288;  Dickerson  v.  Hendryx,  88  111. 
66;  American  Ins.  Co.  v.  Holly,  81  111. 
353;  Hatfield  v.  Cheaney.  76  111.  488; 
Glickauf  v.  Hirschhorn,  73  111.  574; 
George  v,  Bischofif,  68  111.  236;  Illinois 
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aa.  Defense  Arising  Before  Action  Brought. 

Form  No.  15203.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  469.) 

In  the  King's  Bench  (or  Common  Pleas  or  Exchequer). 

Trin.  Term,  51  Geo.  III. 
Richard  Roe 
ats. 
John  Doe. 

And  the  said  Richard  Roe^  by  Jeremiah  Mason.,  his  attorney,  comes 
and  defends  the  wrong  {or,  in  trespass  or  ejectment,  say  "force")  and 
injury,  when,  etc.,  and  says,*  that  the  said  John  Doe  ought  not  to  have 
or  maintain  his  aiforesaid  action  thereof  against  him,  because  he  says 
that  {Jlere  state  the  subject-matter  of  the  defense).\ 

bb.  Defense  Arising  After  Action  Brought. 

Form  No.  15204.' 

(2  Chit.  PI.  (3d.  Am.  from  2d  Lond.  ed.)  469.) 

(Commencing  as  in  Form  No.  15203,  and  continuing  to  *)  that  the 
said  John  Doe  ought  not  further  to  have  or  maintain  his  aforesaid 
action  against  him,  because  he  says  that  (Jlere  state  the  subject-matter 
of  the  defense). 

(b)  Second  and  Subsequent  Plea^ 
aa.  In  General. 

Cent.  R.  Co.  v.  Leidig,  64  111.  151;  lUi-  Vail,  17  Wend.  (N.   Y.)  188;  Gillespie 

nois  Cent.  R.  Co.  v.  Read,  37  111.  484;  v.  Thomas,  15  Wend.  (N.  Y.)  464;  Slo- 

Allen  z/.  Breusing,  32  111.  505;  Goodrich  cum  v.   Despard,  8  Wend.  (N.  Y.)  615; 

V.  Reynolds,  31  111.  490;  Marsh  v.  Ben-  Hickok  v.  Coates,  2  Wend.  (N.  Y.)  419; 

neit.  22  111.  313;  Nichols  v.  Stewart,  21  Hallett    v.   Holmes,   18  Johns.  (N.  Y.) 

111.    106;  Titcomb    v.    Straight,  57  111.  28;  Kevins  v.  Keeler,  6  Johns.  (N.  Y.) 

App.  331;  Shunick  z/.  Thompson,  25  111.  63;  Bettle    v.    Wilson,     14    Ohio    257; 

App.     619;    Tipton     V.    Carrigan.     10  Naglee  7/.  Ingersoll,  7  Pa.  St.  185;  Ellis 

111.    App.    318;  Gebbie    v.   Mooney,  22  v.  Cleveland,  54  Vt.  437;  Hathaway  v. 

111.    App.    369:   Mahan    v.  Sherman,  8  Rice,    19  Vt.    102;  Hogan    v.   Ross,   13 

Blackf.   (Ind.)  63;  Mahan  z.  Sherman,  How.  (U.  S.)  173;  Postmaster  General 

7  Blackf.  (Ind.)  378;  Hickley  v.   Gros-  v.  Reeder,  4  Wash.  (U.  S.)  678;  U.  S.  v. 

jean.    6    Blackf.    (Ind.)   351;    Rust    v.  Willard,  i  Paine  (U.  S.)  539;  Wood  t/. 

Smith,   5   Blackf.   (Ind.)  352;  Gearhart  Franklin,  3  Cranch  (C.  C.)  115. 
V.  Olmstead,  7  Dana  (Ky.)44i;  Clark        1.  See,  generally,  jw/ra,  note  i,  p.  922. 
».  Schwing,  I  Dana (Ky.)  333;  M'Waters        2.  Second  or  SuDseqaent  Plea.  —  A  de- 

V.    Draper,    5    T.    B.    Mon.    (Ky.)  494;  fendant  may,  with  leave  of  court,  plead 

Smalley    v.    Anderson,    2    T.  B.   Mon.  as  many  several   matters  to  the  decla- 

(Ky.)  56;  Lake  v.  Thomas,  84  Md.  608;  ration  as  he  shall   think   necessary  for 

Mitchell  V.  Sellman,  5  Md.  376;  Brew-  his  defense.     Tidd's  Pr.  (3d.  Am.  from 

ster   V.    Hobart,    15  Pick.  (Mass.)  302;  9th  Lond.  ed.)  654;  Granite  State  Bank 

Leslie  v.  Harlow,  18  N.  H.  518;  Grafflin  v.  Otis,  53  Me.  133. 

V.  Jackson,  40  N.  J.  L.  440;  Brehien  v.         And   see,   generally,  supra,   note   I,. 

O'Donnell,  34  N.  J.  L.  408;  Lattin  v.  p.  922. 
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Form  No.  15205.' 

(2  Chit.  PI.  (3d.  Am.  from  2d  Lond.  ed.)  469.) 

{Commencing  as  in  Form  No.  15203,  and  continuing  down  to\.^ 
And  for  a  further  plea  in  this  behalf,  the  said  Richard  Roe,  by  leave 
of  the  court  2  here,  for  this  purpose  first  had  and  obtained,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided, ^  says,  that 
the  said  John  Doe  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  because  he  says  that  {Here  state  the  subject-matter 
of  the  defense). 

bb.  To  Particular  Count  or  Trespass. 
Form  No.  15206.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  470.) 

{Commencing  as  in  Form  No.  15203,  and  continuing  down  to  f .) 
And  for  a  further  plea  in  this  behalf,  as  to  the  said  first  count  of 
the  said  declaration,  {or,  if  in  covenant,  "as  to  the  said  supposed 
breach  of  covenant  first  above  assigned,"  or,  if  in  trespass,  "as  to  the 
breaking  and  entering,"  etc.,  enumerating  the  particular  trespasses  men- 
tiotied  in  the  declaration  and  intended  to  be  justified)  the  ^di\di  Richard 
Roe,  by  leave  of  the  court  here,  for  this  purpose  first  had  and 
obtained,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  says  that  the  said  John  Doe  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  because  he  says  that  {Here 
state  the  subject-matter  of  the  defense). 

(2)    By  CORPORAtlON. 
Form  No.  X5207.  ' 

{Title  of  court  and  cause  as  in  Form  No.  15203.) 

And  the  said  defendant,  The  Greenville  Turnpike  Association,  by 
Jeremiah  Mason,^  its  attorney,  comes  and  defends  the  wrong  and 
injury,  when,  etc.,  and  says  {Here  set  forth  the  substance  of  the  pled). 

1.  See,  generally,  supra,  note  2,  p.  924.  state,  in  a  second  or  other  plea,  that  it 

2.  By  Leave  of  Oonrt.  —  Where  a  rule  is  pleaded  by  leave  of  the  court,  or  ac- 
is  obtained,  and  the  plea  is  put  in  with-  cording  to  the  form  of  the  statute,  or  to 
out  saying  "by   leave  of   the  court,"  that  effect. 

it  is  only  an   irregularity,   or  at  most  Virginia.  —  Code  (1887),  §3270. 

cause  of  special  demurrer  for  duplicity.  West  Virginia.  — Code  (1899),  c.  125, 

Tidd's  Prac.  (3d  Am.  from  9th  Lond.  §  27. 

ed.)  658.  4.  Must  be  By  Attorney.  —  A  plea  by  a 

3.  According  to  Statute.  —  It  is  proper  corporation  aggregate  which  is  inca- 
to  mention  the  statute  in  the  introduc-  pable  of  personal  appearance  must  pur- 
tory  part  of  the  plea,  where  leave  of  port  to  be  by  attorney,  i  Chit.  PI.  (3d 
court  has  been  obtained.  2  Chit.  PI.  Am.  from  2d  Lond.  ed.)  530;  Nixon  v. 
(3d  Am.  from  2d  Lond.  ed.)  349  (citing  Southwestern  Ins.  Co.,  47  111.  444. 
Bartholomew  v.  Ireland,  Andr.  108;  And  a  plea  that  the  company,  "by  its 
Ryley  v.  Parkhurst,  i  Wils.  219).  president    and    secretary,    comes   and 

By  statute,  in  some  states,  it  is  pro-  says," etc.,  is  defective  and  in  violation 
vided  that  it  shall  not  be  necessary  to     of   the   rules    of   pleading.     Nixon    v. 
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(3)  By  Executor  or  Administrator, 
Form  No.  15208.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  471.) 

(^Title  of  court  as  in  Form  No.  15203.) 
Richard  Roe  ^  executor  (or  administrator)  of  the- 
tstaxtoi  Nathan  Hale,  deceased,  I 

ats.  j 

John  Doe. 
And  the  said  Richard  Roe,  executor  (or  administrator)  as  aforesaid, 
\iy  Jeremiah  Mason,  his  attorney,  comes  and  defends  the  wrong  and 
injury,  when,  etc.,  and  says,  (^Here  set  out  the  substance  of  the  plea). 

(4)  By  Husband  and  Wife. 
Form  No.  15209 .' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.^455. 

(^Title  of  court  and  cause  as  in  Form  No.  15203.) 

And  the  said  Richard  Roe,  and  Rachael  Roe,  his  wife,  by  Jeremiah 
Mason,  their  attorney, ^  come  and  defend  the  wrong  and  injury,  when, 
etc.,  and  say  that  (Jlere  state  the  substance  of  the  plea). 

(5)  By  Infant. 3 
Form  No.  i  5210.' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  456.) 

{Title  of  court  and  cause  as  in  Form  No.  15203.) 

And  the  said  Richard  Roe,  by  Samuel  Short,  admitted  by  the  court 
here,  as  guardian  of  the  said  Richard  Roe,^  to  defend  for  the  said 
Richard  Roe,  who  is  an  infant  under  the  age  of  twenty-one  years, 
comes  and  defends  the  wrong  and  injury,  when,  etc.,  and  says  (Jlere 
set  forth  the  substance  of  the  plea). 

(6)  By  Married  Woman. 
Form  No.  1521  i .' 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  455.) 
{Title  of  court  and  cause  as  in  Form  No.  15203.) 

Southwestern    Ins.    Co.,   47    111.    444.  make   an   attorney,    yet    the    husband 

And  a  plea  is  defective  which  alleges  makes  an  attorney  for  both.     Foxwist 

that  "  the  defendant,  the  Western  Union  v.  Tremaine,  2  Saund.  212. 

Railroad  Company,   in    its  own    proper  3.  For  other  pleas  by  infants  see  the 

person,  comes,"  etc.    Nispel  z/.  Western  title  Infants,  vol.  9,  p.  767. 

Union  R.  Co.,  64  111.  311.  4.  Infant  must  plead  by  guardian,  and 

1.  See,  generally,  j«/r<7,  note  I,  p.  922.  not  by  an   attorney  or  prochein   ami; 

2.  By  Attorney.  —  In  a  plea  by  a  hus-  and  if  he,  whether  in  case  of  a  sole  de- 
band  and  wife,  it  is  stated  that  they  ap-  fendant  or  of  several  defendants,  plead 
pear  by  their  attorney,  i  Chit.  PI.  (3d  by  attorney,  it  is  error,  i  Chit.  PI.  (3d 
Am.  from  2d  Lond.  ed.)  530.  And  this  Am.  from  2d  Lond.  ed.)  529;  Hesketh  z'. 
is  proper,  for  although  the  wife  cannot  Lee,  2  Saund.  95. 
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And  the  said  Rachael  Roe  in  person^  conies  and  defends  the  wrong 
and  injury,  when,  etc.,  and  says  that  {Here  set  forth  the  substance  of 
the  plea). 

b.  Conclusion.* 


1.  Defense  by  married  woman  most  be  in 
person  and  not  by  attorney.  Foxwist 
V.  Tremaine,  2  Saund.  209^,  note  i. 

2.  Conclusion  —  Generally.  —  Every 
plea  in  bar  must  have  its  proper  con- 
clusion, which  is  either  to  the  country 
or  with  a  verification,  and  the  latter  is 
either  of  matter  of  fact  or  of  matter  of 
record.  An  avowry  of  cognizance  in 
replevin,  in  which  the  defendant  is  an 
actor,  is  an  exception  to  this  rule  and 
need  not  have  any  conclusion,  i  Chit. 
PI.  (3d  Am.  from  2d  Lond.  ed.)  535. 
But  a  wrong  conclusion  either  to  the 
country  or  with  a  verification  is,  by 
Stat.  4  Ann,  c.  16,  §  i,  reduced  to  mere 
form  and  can  be  objected  to  only  by 
special  demurrer,  i  Chit.  PI.  (3d  Am. 
from  2d  Lond.  ed.)  540;  Roberts  v. 
Mariett,  2  Saund.  188,  note  5. 

To  the  Country.  —  When  there  is  a 
complete  issue  between  the  parties, 
viz.,  a  direct  affirmative  and  nega- 
tive, the  plea  should  conclude  to  the 
country,  i  Chit.  PI.  (3d  Am.  from  2d 
Lond.  ed.)  535;  Cooke  v.  Whorwood, 
2  Saund.  337,  note  i;  Sampson  v. 
Henry,  11  Pick.  (Mass.)  379;  Everett 
V.  Bartlett,  20  N.  J.  L.  it7;  Gazley  v. 
Price,  16  Johns.  (N.  Y.)  267;  Snyder  v. 
Croy,  2  Johns.  (N.  Y.)  428;  Terboss 
V.  Williams,  5  Cow.  (N.  Y.)  407;  Ellis 
V.  Imperial  F.  Ins.  Co.,  9  Phila.  (Pa.) 
239,  29  Leg.  Int.  (Pa.)  4;  Callicott  v. 
Freeman,  9  Phila.  (Pa.)  209,  31  Leg. 
Int.  (Pa.)  204.  And  this  is  the  rule 
where  a  plea  puts  in  issue  matter 
of  fact  as  well  as  matter  of  record. 
I  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.) 
536;  Lytle  V.  Lee,  5  Johns.  (N.  Y.) 
112. 

With  Verification.  — Where  new  mat- 
ter is  introduced  on  either  side,  the 
pleading  must  conclude  with  a  verifica- 
tion or  averment,  in  order  that  the 
other  party  may  have  an  opportunity 
of  answering  it.  i  Chit.  PI.  (3d  Am. 
from  2d  Lond.  ed.)  537;  Shafer  f.  Stone- 
braker.  4  Gill  &  J.  (Md.)  345;  Hooper 
V.  Jellison,  22  Pick  (Mass.)  250;  Leslie 
V.  Harlow,  18  N.  H.  518;  Stoll  v.  Wil- 
son, 38  N.  J.  L.  ig8;  Dewees  v.  Man- 
hattan Ins.  Co.,  34  N.  J.  L.  244;  Everett 
V.  Bartlett,  20  N.  J.  L.  117;  Service  v. 
Heermance,  i  Johns.  (N.  Y.)  91;  Mayer 


V.  Gimbel,  9  Phila.  (Pa.)  90,  30  Leg. 
Int.  (Pa.)  5;  Brown  v.  Foster,  6  R.  I. 
564;  Cleaton  v.  Chambliss,  6  Rand. 
(Va.)  86.  And  the  plea  generally  con- 
cludes with  a  prayer  of  judgment  in 
favor  of  the  defendant,  which  is  termed 
the  demand  or  petition  of  the  plea,  as, 
"  wherefore  the  defendant  prays  judg- 
ment if  the  said  plaintiff  ought  to  have 
or  maintain  his  aforesaid  action  thereof 
against  him,  etc."  This  prayer  ought 
to  correspond  with  and  be  founded  on 
the  premises  in  the  plea,  and  therefore 
matter  of  defense  arising  after  the  com- 
mencement of  the  suit  should  be  con- 
cluded with  a  prayer  as  to  the  further 
maintenance  of  the  suit,  i  Chit.  PI. 
(3d  Am.  from  2d  Lond.  ed.)  539.  But 
while  a  plea  concluding  with  a  verifica- 
tion is  not  complete  without  a  prayer 
for  judgment,  and  is  bad  upon  a  special 
demurrer  for  that  cause,  yet,  when  a 
prayer  is  added,  the  court  will  restrict 
or  enlarge  it  and  give  such  judgment 
as  appears  on  the  whole  record  to  be 
proper.     Conover  v.  Tindall,  20  N.  J. 

L-  513- 

Where  declaration  is  founded  on  matter 
of  record,  which  is  traversed  in  the 
plea,  it  should  not,  in  general,  conclude 
to  the  country,  but  should  allege  that 
there  is  no  such  record,  and  usually 
concludes  with  a  verification  and  a 
prayer  of  judgment,  si  actio,  etc.  i 
Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.) 
537.  Fanshaw  v.  Morrison,  2  Salk.  520; 
Endicott  v.  Morgan,  66  Me.  456;  Hall 
V.  Williams,  6  Pick.  (Mass.)  232;  Wil- 
bur V.  Abbott,  59  N.  H.  132;  Murphy  v. 
Richards,  5  W.  &  S.  (Pa.)  279;  Sandford 
V.  Rogers,  2  Wils.  113.  And  such  a 
plea  concluding  with  an  issue  to  the 
country  is  bad  on  special  demurrer. 
Endicott  v.  Morgan,  66  Me.  456. 

Prout  Patet  per  Recordum. — Where 
a  matter  of  record  is  pleaded,  the  plea 
should  conclude  with  a  prout  patet  per 
recordum.  Shafer  v.  Stonebraker,  4 
Gill  &  J.  (Md.)  345;  Murphy  v.  Rich- 
ards, 5  W.  &  S.  (Pa.)  279.  And  at  com- 
mon law,  the  omission  to  insert  the 
prout  patet  per  recordum  was  a  fatal 
defect  if  assigned  as  a  cause  of  special 
demurrer.  Shafer  v.  Stonebraker,  4 
Gill  &  J.  (Md.)  345. 
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(1)   To  THE  CoUNtRY. 

Form  No.  15212." 
(2  Chit.  PI.  (3d  Am.  from  ad  Lond.  ed.)  470.) 
And  of  this  he,  the  said  Richard Roe^  puts  himself  upon  the  country, 
«tc. 

(2)  With  Verification. 

{a)  In  General. 

Form  No.  152 13.' 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  470.) 

And  this  he,  the  said  Richard  Roe,  is  ready  to  verify,  wherefore  he 
prays  judgment  if  the  said  John  Doe  ought  (or  ought  further')  to  have 
or  maintain  his  aforesaid  action  thereof  against  him,  etc. 


(J))  By  Record. 

Form  No.  i  53  14.* 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  350.) 

And  this  he,  the  said  Richard  Roe,  is  ready  to  verify  by  the  said 
record,  wherefore  he  prays  judgment  if  the  said  John  Doe  ought  to 
have  or  maintain  his  aforesaid  action  thereof  against  him,  etc. 

2.  In  the  Various  States. 

ALABAMA. 2  ' 

Form  No.  1521s.' 

The  State  of  Alabama,  \  In  the  Circuit  Court, 
Dale  County.  j  January  Term,  \2>d6. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

The  defendant,  for  answer  to  the  complaint,  saith  {ITere  set  out  a 

1.  See,  generally,  JM/ra,  note  2,  p.  927.         See,    generally,    supra,    note    i,    p. 

2.  For  other  forms  of  pleas  in  Alabama     922. 

see  Forms  Nos.  4367,  4417,  7601,  9684,  Several  pleas  may  be  pleaded  by  de- 

10798,  12699;  Ala.  Civ.  Code  (1896),  §  fendant.     Ala.  Civ.  Code  (1896),  §  3295. 

3353.  And  without  leave  of  court.     Pope  v. 

8,  Alabama.  — The  plea  must  consist  Welsh,  18  Ala.  631. 

of  a  succinct  statement  of  the  facts  re-  Pleading  Specially. — If  defendant  does 

lied  on  in  bar  or  abatement  of  the  suit,  not  rely  solely  on  a  denial  of  the  plain- 

and  no  objection  can  be  taken  thereto  tiff's   cause   of  action,   he  must  plead 

if  the  facts  are  so  stated  and  a  material  specially  the  matter  of  defense.     Ala. 

issue  can  be  taken  thereon.    Civ.  Code  Civ.  Code  (1896),  ^  3295. 
(1896),  §  3294. 
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succinct  statement  of  the  facts  relied  on  in  bar  or  abatement  of  the  suit).^ 
Jeremiah  Mason,  Attorney  for  Defendant. 
{Verification^ 

DELAWARE.^ 

Form  No.  15216/ 

In  the  Superior  Court  of  the  State  of  Delaware^  in  and  ior  Newcastle 
County. 

John  Doe 

against 
Richard  Roe. 

And  the  said  defendant,  by  Jeremiah  Mason,  his  attorney,  comes 
and  defends  the  wrong  and  injury,  when,  etc.,  and  says  that  the  said 
plaintiff  ought  not  (or  ought  not  further')  to  have  or  maintain  his 
aforesaid  action  thereof  against  the  said  defendant,  because  he  says 
that  {Here  set  forth  the  substance  of  the  pled),  and  of  this  he  puts  him- 
self upon  the  country,  etc.  (or,  if  new  matter  is  introduced,  say,  "  and 
this  he  is  ready  to  verify." 

Wherefore,  he  prays  judgment  if  the  said  plaintiff  ought  (or  ought 
further)  to  have  and  maintain  his  aforesaid  action  thereof  against 
him.) 

And  for  a  further  plea  in  this  behalf,  the  said  defendant,  by  leave 
of  the  court  here,  for  this  purpose  first  had  and  obtained,  says  that 
the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  because  he  says  that  {Here  set  forth  the  substance 
of  the  plea,  and  conclude  as  in  the  first  plea). 

Jeremiah  Mason,  Attorney  for  Defendant. 

DISTRICT  OF  COLUMBIA.* 

Form  No.  15217. 
(Dist.  of  Col.  Supreme  Ct.  Com.  L.  Rules,  §  29.) 
In  th&  Supreme  Court  of  Vat  District  of  Columbia,  the  tenth  day  of 
October,  i898. 

1.  Succinct  Statement  of  Facts.  —  The  substance  or  that  which,  if  admitted, 

plea  must  consist  of  a  succinct  state-  will   make    out   a   case   for   the   party 

ment  of  facts  relied  on  in  bar  or  abate-  pleading.     Gayle   v.    Randle,    4    Port, 

mentof  the  suit.    Ala.  Civ.  Code  (1896),  (Ala.)  232. 

g  3295.  The  certainty  required  in  a  2.  Verification,  —  For  statutory  re- 
statement of  facts  constituting  the  quirement  as  to  verification  of  pleas 
ground  of  defense  is  such  as  will  en-  see  Ala.  Civ.  Code  (1896),  §  3296. 
able  them  to  be  understood  by  the  party  For  form  of  verification  in  a  particu- 
who  is  to  answer  them  and  the  jury  who  lar  jurisdiction  see  the  title  Verifica- 
are  to  ascertain  their  truth  and  by  the  tions. 

court  who  is  to  give  the  judgment.  Indorsement.  —  All  pleas  must,  when 
Posey  V.  Hair,  12  Ala.  567.  And  filed,  be  indorsed  by  the  clerk  with  the 
whether  a  plea  is  in  bar  or  in  abate-  true  date,  and  for  want  of  such  indorse- 
ment is  ascertained  by  the  subject-  ment  a  plea  may  be  rejected  by  the 
matter  and  prayer  of  the  plea.  Ala.  court  on  motion,  unless  suflBcient  cause 
Civ.  Code  (1896),  §  3297.  be  shown.     Ala.   Civ.    Code   (1896),  § 

Fleas  in  Short.  —  Where  special  pleas  3300. 

are  agreed  to  be  taken  in  short  by  con-  3.  For  another  form  of  plea  in  De/a- 

sent  of  counsel,   it  can  only  be  under-  ware  see  Form  No.  7826. 

stood  by  the  court  that  matters  of  form  4.  See,  generally,  supra,  note  i,  p.  922. 

are  waived.     Such  pleas  must  contain  6.  For  other  forma    of    pleas  in   the 
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Richard  Roe^  plaintiff,  ) 

V.  V  At  law,  No.  10060.'^ 

John  Doe,  defendant.  ^  ) 

The  defendant  says  that  (^Here  state  the  substance  of  the  pleci).  ^ 

Jeremiah  Mason,  Attorney  for  defendant.* 


FLORIDA. 

Form  No.  1 5  2  i  8  .* 

State  of  Florida, )  In  the  Circuit  Court  of  Lee  County,  Sixth  Judicial 
Lee  County.  \  District. 

Richard  Roe 
against 
John  Doe. 

The  defendant,  hy  Jeremiah  Mason,  his  attorney  (or  in  person),  says 
that  (Jlere  state  first  defense'). 


District  of  Columbia   see    Forms    Nos. 
4257.  4258,  4259- 

1.  Entitling.  —  All  pleadings  must  be 
entitled  of  the  cause.  Dist.  of  Col. 
Supreme  Ct.  Com.  L.  Rules,  §  20,subs.2. 

Most  be  in  Writing.  — All  pleadings 
shall  be  fairly  and  legibly  written  and 
printed,  and  if  not  so  done  the  clerk 
may  refuse  to  file  the  same.  Dist.  of 
Col.  Supreme  Ct.  Com.  L.  Rules,  §  20, 
subs.  2. 

Knst  be  in  English  Language.  —  All 
pleas  which  shall  be  pleaded  in  any 
courts  whatsoever  shall  be  pleaded  in 
the  English  language.  Dist.  of  Col. 
Comp.  Stat.  (i8q4),  c.  55,  §  27. 

2.  Must  be  Numbered.  —  All  pleadings 
must  be  indorsed  by  the  number  of  the 
cause.  Dist.  of  Col.  Supreme  Ct.  Com. 
L.  Rules,  §  20,  subs.  2. 

Several  Defenses.  —  The  defendant, 
with  leave  of  court,  may  plead  as  many 
several  matters  as  he  shall  think  neces- 
sary for  his  defense.  Dist.  of  Col.  Comp. 
Stat.  (1894),  c.  55,  §  35. 

3.  Plea  most  set  forth  true  defense  upon 
which  the  defendant  relies  to  defeat 
the  plaintiff's  action.  It  may  deny  any 
particular  material  allegation  of  the 
declaration  or  it  may  confess  and 
avoid.  Dist.  of  Col.  Supreme  Ct.  Com. 
L.  Rules,  §  24. 

Concltision.  —  No  formal  conclusion  is 
necessary  in  any  pleading.  Dist.  of 
Col.  Supreme  Ct.  Com.  L.  Rules,  §  25. 

4.  Most  be  Signed.  —  Every  plea  shall 
be  signed  by  the  party  or  by  counsel, 
showing  in  this  way  whether  the  party 
appears  in  person  or  by  attorney,  and 
stating  the  manner  of  appearance  in  the 
body  of  the  pleading  is  not  suflicient. 


Dist.  of  Col.  Supreme  Ct.  Com.  L. 
Rules,  §  20. 

5.  Florida,  —  No  formal  defense  shall 
be  required  in  a  plea,  and  it  shall  com- 
mence as  follows,  or  to  the  like  effect: 

The  defendant,  by .  his  attorney  (or 

in  person),  says  that  (Here  state  the  first 
defense);  and  every  other  plea  shall  be 
numbered  and  shall  commence  as  fol- 
lows, or  to  the  like  effect:  And  for 
second  (etc.)  plea,  the  defendant  says 
that  (Here  state  second,  etc.,  defense); 
and  no  formal  conclusion  shall  be 
necessary  to  any  plea  or  subsequent 
pleading.     Rev.  Stat.  (1892),  §  io63. 

Flea  good  in  substance  shall  not  be  ob- 
jectionable on  account  of  its  treating 
the  declaration  as  framed  either  for  a 
breach  of  contract  or  for  a  wrong.  Fla. 
Rev.  Stat.  (1892),  §  1065. 

Express  color  is  not  necessary  in  a  plea. 
Fla.  Rev.  Stat.  (1892),  §  1037. 

Several  Defenses.  —  Defendant  may 
plead  as  many  matters  of  fact  as  he 
may  deem  necessary  to  his  defense. 
Fla.  Rev.  Stat.  (1892),  §  1063.  And 
may  either  traverse,  generally,  such  of 
the  facts  contained  in  the  declaration 
as  might  have  been  denied  by  one  plea, 
or  may  select  and  traverse  separately 
any  material  allegation  in  the  declara- 
tion, although  it  may  have  been  in- 
cluded in  a  general  traverse.  Fla. 
Rev.  Stat.  (1892),  §  1064.  But  special 
traverse  shall  not  be  necessary  in  any 
plea.     Fla.  Rev.  Stat.  (1892),  §  1037. 

Omission  of  Protestation.  —  No  protes- 
tation shall  hereafter  be  necessary  in 
anv  pleading.  Fla.  Cir.  Ct.  Com.  L. 
Rules  (1892),  §  22. 

Actio  Non.  —  In  any  plea,  it  shall  not 
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And  for  second  plea,  the  defendant  says  that  (Here  state  second 
defense^. 

Jeremiah  Mason,  Attorney  for  Defendant. 
(^Verijication.y- 

ILLINOIS.  2 


:1 


ss. 


15219- 

In  the  Circuit  Court  of  Greene  County, 
To  the  October  Term,  a.  d.  iWS.^ 


Form  No. 

State  of  Illinois, 
Greene  County. 
Richard  Roe  ) 

ats.  >•  Assumpsit. 

John  Doe.    ) 
And  the  said  defendant,  (or  the  said  defendant,  Richard  Roe,^  by 
Jeremiah  Mason,  his  attorney  (or  in  his  o^vnperson)  comes  and  defends 
the  wrong  and  injury,  when,  etc.,  and  says  (Here  set  out  the  subject- 
matter  of  defense,  and  conclude  as  in  Form  No.  15216'). 


be  necessary  to  use  any  allegation  of 
actionem  non,  or  actionem  ulterius 
non,  or  to  the  like  effect.  Fla.  Rev. 
Stat.  (1892),  §  1037.  And  a  plea  with- 
out such  an  allegation  shall  be  taken, 
unless  otherwise  expressed,  as  pleaded 
respectively  in  bar  of  the  whole  action 
or  in  maintenance  of  the  whole  action. 
Fla.  Cir.  Ct.  Com.  L.  Rules  (1892),  §  23. 
But  the  improper  use  of  any  allegation 
of  actionem  non,  or  to  the  like  effect, 
cannot  be  considered  to  have  the  effect 
of  invalidating  a  plea,  if  it  be  in  other 
respects  unobjectionable.  Stafford  v. 
Anders,  8  Fla.  34. 

Statements  Which  may  be  Omitted.  — 
Statements  which  need  not  be  proved, 
such  as  statements  of  time,  quantity, 
quality  and  value,  when  these  are  im- 
material; the  statement  of  losing  and 
finding  and  bailment;  the  statement  of 
acts  of  trespass  having  been  committed 
with  force  and  arms;  the  statement  of 
promise  in  indebitatus  counts,  and  all 
statements  of  a  like  kind,  shall  be 
omitted.     Fla.  Rev.  Stat.  (1892),  §  1038. 

Defense  arising  after  commencement  of 
action  may  be  pleaded  together  with 
pleas  of  defense  arising  before  the  com- 
mencement of  the  action.  Fla.  Cir.  Ct. 
Com.  L.  Rules  (1892),  §  76.  And  such 
defense  shall  be  pleaded  according  to 
the  fact,  without  any  formal  com- 
mencement or  conclusion;  and  any 
plea  which  does  not  state  whether  the 
defense  therein  set  up  arose  before  or 
after  action  shall  be  deemed  to  be  a 
plea  of  matter  arising  before  action. 
Fla.  Rev.  Stat.  (1892),  t^  1066. 

Prayer  of  Judgment.  —  In  any  plea  it 
shall    not   be   necessary  to   set   out   a 


prayer  of  judgment.  Fla.  Rev.  Stat 
(1892),  ^  1037.  And  a  plea  without  any 
prayer  of  judgment  shall  be  taken, 
unless  otherwise  expressed,  as  pleaded 
respectively  in  bar  of  the  whole  action 
or  in  maintenance  of  the  whole  action. 
Fla.  Cir.  Ct.  Com.  L.  Rules  (1892), 
§23. 

1.  Verification.  —  All  pleas  shall  be 
sworn  to  by  the  defendant,  his  agent 
or  attorney.  Fla.  Rev.  Stat.  (1892),  § 
1062;  Fla.  Cir.  Ct.  Com.  L.  Rules 
(1892),  ^  15;  Ropes  V.  Snyder  Harris 
Bassett  Co.,  37  Fla.  529. 

For  form  of  verification  in  a  particu- 
lar jurisdiction  consult  the  title  Veri- 
fications. 

2.  For  other  forms  of  pleas  in  Illinois 
see  Forms  Nos.  2527,  3100,  3912,  3922, 
4249,  4446,  4449,  4460,  4499,  4535,  4539, 
4883,  5142,  6090,  6093,  6096,  6100,  6857, 
8468,  8470,  8520,  9454,  9459,  9577,  9579, 
9595.  9686,  9712,  11502,  12441,  12688, 
12690,  12695,  12702,  12770. 

3.  Term  of  Court.  —  The  presumption 
being  that  all  pleadings  are  filed  at  the 
same  term,  it  is  unnecessary  to  entitle 
a  plea  as  of  any  term,  and  where  it  is 
entitled  of  an  impossible  term  the  en- 
titling will  be  rejected  as  surplusage. 
Miller  v.  Blow,  68  111.  304.  But  such  a 
rule  does  not  apply  to  pleas  in  abate- 
ment.    Miller  v.  Blow,  68  111.  304. 

Plea  must  be  certain.  Morehouse  v. 
Fowler,  69  111.  App.  50.  And  more 
certainty  is  sometimes  required  in  a 
plea  in  bar  than  in  the  declaration. 
Morehouse  v.  Fowler,  69  111.  App.  50. 

See,  generally,  supra,  note  i,  p.  922. 

Facts  only  must  be  averred.  Clay  F.  & 
M.   Ins.   Co.  V.  Wusterhausen,   75  111. 
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MAINE.* 
Form  No.  15220.* 

State  of  Maine. 
Kennebec^  ss. 

Superior  (or  Supreme  Judicial^  Court,  yune  term,  iS98,  No.  102. 
John  Doe  against  Richard  Roe. 

And  the  said  defendant  {continuing  atid  concluding  as  in  Form  No. 
15216). 

MARYLAND. 3 


285.  And  the  plea  must  not  contain 
arguments,  inferences  or  matters  of 
law.  Spahr  v.  Tartt,  23  111.  App.  420. 
And  a  plea  is  bad  which  is  a  traverse 
of  a  mere  conclusion  of  law.  Safford 
V.  Miller,  59  111.  205. 

Each  plea  stands  alone  and  forms  a 
distinct  issue,  and  that  some  are  in- 
consistent with  others  is  no  objection. 
Farnan  v.  Childs,  66  111.  544, 

Prayer  of  Judgment  —  In  General.  — 
In  Hall  V.  Marks,  56  111.  125,  there  was 
a  demurrer  to  a  plea  assigning  as  a 
special  cause  that  it  commenced  in  bar 
to  a  part  of  the  plaintiff's  cause  of  ac- 
tion and  prayed  judgment  of  the  whole 
declaration  or  cause  of  action.  The 
court  said:  "The  plea  concludes  with 
a  prayer  of  judgment  generally,  and 
not  of  any  particular  judgment.  The 
general  rule  which  prevails  in  pleading 
is,  that  a  mere  prayer  of  judgment, 
without  pointing  out  what  judgment, 
or  the  appropriate  judgment,  is  suffi- 
cient; because,  the  facts  being  shown, 
the  court  are  bound  to  pronounce  the 
proper  judgment." 

In  Abatement.  —  But  in  the  case  of  a 
plea  in  abatement  the  defendant  must 
pray  a  particular  and  proper  judgment. 
Hall  V.  Marks,  56  111.  125. 

Notice  of  Defense.  —  The  defendant 
may  plead  as  many  matters  of  fact  in 
several  pleas  as  he  may  deem  neces- 
sary for  his  defense,  or  he  may  plead 
the  general  issue,  and  give  notice,  in 
writing,  under  the  same,  of  the  special 
matters  intended  to  be  relied  on  for  a 
defense  on  the  trial;  under  which  no- 
tice, if  adjudged  by  the  court  to  be 
sufficiently  clear  and  explicit,  the  de- 
fendant shall  be  permitted  to  give 
evidence  of  the  facts  therein  stated, 
as  if  the  same  had  been  specially 
pleaded  and  issue  taken  thereon.  Starr 
&  C.  Anno.  Stat.  111.  (1896),  c.  no, 
par.  29. 


For  form  of  notice  see  the  title  Notice 
OF  Defense,  ante,  p.  193. 

1.  For  other  forms  of  pleas  in  Maine 
see  Forms  Nos.  4489,  4496,  8412,  8413, 
13825. 

2.  See,  generally,  supra,  note  i,  p. 
922. 

Matter  Arising  After  Suit  Commenced. 
—  The  rule  is,  that  when  matter  of  de- 
fense has  arisen  after  the  commence- 
ment of  the  suit,  it  cannot  be  pleaded 
in  bar  of  the  action  generally,  but 
must,  when  it  has  arisen  before  plea, 
or  continuance,  be  pleaded  as  to  the 
further  maintenance  of  the  suit;  and 
when  it  has  arisen  after  issue  joined, 
puis  darrein  continuance.  Rowell  v. 
Hayden,  40  Me.  582. 

Brief  Statement.  —  The  general  issue 
may  be  pleaded  in  all  cases,  and  a  brief 
statement  of  special  matter  of  defense, 
or  a  special  plea,  or  double  pleas  in  bar, 
may  be  filed.  The  plaintiff  must  join  a 
general  issue,  and  may  file  a  counter 
brief  statement.  Me.  Rev.  Stat.  (1883), 
c.  82,  §  22. 

For  form  of  brief  statement  of  special 
matter  of  defense  see  the  title  Notice 
OF  Defense,  ante,  p.  193. 

3.  For  other  forms  of  pleas  in  Mary- 
land see  Forms  Nos.  3537,  3538,  3539, 

I0343- 

Statutory  forms  are  set  out  in  Md. 
Pub.  Gen.  Laws  (1888),  art.  75,  §  23. 

However,  it  is  provided  that  these 
forms  and  like  forms  may  be  used, 
with  such  modifications  as  may  be 
necessary  to  meet  the  facts  of  the  case, 
and  it  is  not  erroneous  or  irregular  to 
depart  from  such  forms  so  long  as 
substance  is  expressed.  Md.  Pub. 
Gen.  Laws  (1888),  art.  75,  §  23. 

Common-law  Form  Sufficient.  —  Com- 
mon-law forms  may  be  used  instead  of 
statutory  forms  at  defendant's  elec^ 
tion.  Md.  Pub.  Gen.  Laws  (1888),  art. 
75.  §  23,  par.  107. 
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Form  No.  1522X.' 
John  Doe     ) 
against       >  In  the  Superior  Court  of  Baltimore  City. 
Richard  Roe.  ) 

The  defendant,  by  Jeremiah  Mason,  his  attorney,  (or  in  person) 
says^  {Here  state  the  substance  of  the  plecC). 

And  for  a  second  plea,  the  defendant  says  (Jlere  state  the  second 
plea). 

Jeremiah  Mason,  Attorney  for  Defendant. 

MICHIGAN.  3 

Form  No.  15222/ 

State  of  Michigan, 

The  Circuit  Court  for  the  County  of  Montcalm. 
Richard  Roe,  defendant, 
ats. 
John  Doe,  plaintiff. 

The  defendant,  Richard  Roe,  hy  Jeremiah  Mason,  his  attorney, 
comes  and  demands  a  trial  of  the  matters  set  forth  in  the  plaintiff's 
declaration. 

Jeremiah  Mason,  Attorney  for  Defendant. 
316  Main  street,  Stanton,  Mich.^ 


ss. 


1.  See,  generally,  supra,  note  i,  p.  922. 

2.  Commencemeiit.  —  No  formal  com- 
mencement to  any  plea  shall  be  neces- 
sary.    Md.  Pub.  Gen.  Laws  (i8S8),  art. 

75,  §4- 

The  form  of  commencement  in  the 
above  plea  is  provided  for  by  Md.  Pub. 
Gen.  Laws  (1888),  art.   75,  §  23,  pars. 

39.  40. 

Several  Defenses.  —  The  defendant  in 
any  action  may  plead,  in  answer  to 
the  declaration,  as  many  several  mat- 
ters as  he  shall  think  necessary  for  his 
defense;  provided,  that  the  pleading  of 
the  party  be  consistent  with  his  pre- 
vious allegation  and  not  a  departure 
therefrom.  Md.  Pub.  Gen.  Laws  (1888), 
arc.  75,  g  ID. 

Mere  Form  Unnecessary  —  Generally.  — 
Any  plea  necessary  to  form  a  legal  de- 
fense shall  be  sufficient  without  refer- 
ence to  the  mere  form.  Md.  Pub. 
Gen.  Laws  (1888),  art.  75,  §  3.  And 
any  statement  of  fact  not  necessary  to 
be  proved  is  matter  of  form.  Spencer 
V.  Trafford,  42  Md.  i. 

Stating  Time  and  Place.  — It  shall 
not  be  necessary  to  state  time  or  place 
in  any  plea,  except  in  cases  where  time 
or  place  forms  a  part  of  the  ground  of 
defense.  Md.  Pub.  Gen.  Laws  (1888), 
art.  75.  §  5. 

Conclasion. —  No  formal  conclusion 
to   a   plea    shall   be   necessary.      Md. 


Pub.   Gen.   Laws  (1888).   art.   75,  §  4; 
Wilms  V.  White,  26  Md.  380. 

3.  For  other  forms  of  ^\ea.s  in  Michigan 
see  Forms  Nos.  4250,  9596. 

4.  Michigan.  —  No  special  plea  in  bar 
shall  be  pleaded  in  any  civil  action  here- 
after to  be  commenced;  but  all  matters 
of  defense  to  any  such  action  may  be 
given  in  evidence  under  the  general  is- 
sue. Comp.  Laws  (1897),  §  10071,  But 
the  provision  of  the  statute  abolishing 
special  pleadings  does  not  go  so  far  as 
to  render  special  pleadings  ipso  jure 
void,  where  the  parties  have  voluntarily 
adopted  that  system  to  join  an  issue  in 
the  cause,  and  have  without  objection 
proceeded  to  trial  and  judgment.  Wales 
V.  Lyon,  2  Mich.  276. 

Form  of  Flea. —  In  all  civil  actions  here- 
after to  be  commenced,  the  general  issue 
shall  consist  of  a  demand  by  the  de- 
fendant of  a  trial  of  the  matters  set 
forth  in  the  plaintiff's  declaration.  Mich. 
Comp.  Laws  (1897),  §  10072.  And  may 
be  as  follows:  "The  defendant  comes 
and  demands  a  trial  of  the  matters  set 
forth  in  the  plaintiff's  declaration." 
Mich.  Cir.  Ct.  Rules.  No.  7  {a). 

Signatore.  —  The  signature  of  the  de- 
fendant's attorney  following  a  notice 
shall  be  a  sufficient  signing  of  both  the 
plea  and  the  notice.  Mich.  Cir.  Ct. 
Rules,  No.  7(^). 

6.  Address  of  Attorney.  —  The  business 
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Form  No.  15223. 

Circuit  Court  of  Sunflower  County, 
October  Term,  a.  d.  18P6. 


John  Doe 

against 
Richard  Roe. 

The  said  defendant,  by  his  attorney,  (or  in  person)  says*  that 
(Here  set  forth  the  substance  0/  the  plea). 


address  of  defendant's  attorney  shall 
appear  upon  the  plea  unless  previously 
given  in  the  notice  of  retainer.  Mich. 
Cir.  Ct.  Rules,  No.  7  {a). 

Precedents  —  Generally.  —  In  Welch  v. 
Hull,  73  Mich.  49,  is  set  out  the  follow- 
ing precedent: 
"  State  of  Michigan. 

The  Circuit  Court  for  the  County  of 
Saginaw  —  ss. 

John  Welch  I 

Charles  F.  Hull,  Harry  Hull  j 
zxiA  Edmund  H.  Cook.       J 

The  defendants,  Charles  F.  Hull, 
Harry  Hull  and  Edmund  H.  Cook,  by 
Wheeler,  McKnight  Ss'  Grant,  their 
attorneys,  come  and  demand  a  trial  of 
the  matters  set  forth  in  the  plaintiff's 
declaration. 

Wheeler,  McKnight  ct=  Grant, 
Attorneys  for  Defendants." 

In  justice  s  Court.  —  In  McGowan  v. 
Lamb,  66  Mich.  615,  there  was  a  com- 
plete plea  set  out  as  follows: 
"  State  of  Michigan,  \ 

County  of  Kent.      \ 

Injustice's  court,  before   William  O. 
West/all,  one  of  the  justices  of  the  peace 
in  and  for  the  County  of  Kent. 
Thomas  H.  McGowan,  plaintiff,  "1 
vs.  I 

F.  J.  Lamb  &"  Co.   (individual  j 
names  unknown).  j 

And  now  come  the  above-named 
defendants,  and  demand  a  trial  of  the 
matters  and  things  set  forth  in  plaintiff's 
declaration. 

F.  J.  Lamb  6^  Co." 

Notice  of  Special  Matter.  —  To  entitle 
defendant  to  avail  himself  of  any  mat- 
ter of  defense  which,  according  to  the 
practice  as  it  has  heretofore  existed, 
was  required  to  be  pleaded  specially, 
for  which  a  special  notice  was  required 
to  be  given  under  the  general  issue  or 
other  general  plea,  such  defendant  shall 
annex  to  his  plea  of  the  general  issue  a 
notice  to  the  plaintiff,  briefly  stating  the 
precise  nature  of  such  matter  of  de- 
fense. Mich.  Comp.  Laws  (1897),  § 
10073. 


For  form  of  notice  of  special  matter 
of  defense  see  the  title  Notice  of  De- 
fense, ante,  p.  193. 

1.  For  other  forms  of  pleas  in  Missis- 
sippi see  Forms  Nos.  3101,  4252,  4522, 
8147,  8150,  8151,  8152,  8153,8154,  8469, 
12710,  12712,  12772. 

2.  Commencement  —  In  General.  — 
Formal  commencement  shall  not  be 
required  in  a  plea,  but  it  may  com- 
mence as  follows:  "The  said  defend- 
ant, by  his  attorney  (or  in  person),  says 
that."    Miss.  Anno.  Code  (1892),  i^  707. 

Second  or  Subsequetit  Plea.  —  It  shall 
not  be  necessary  to  state  in  a  second  or 
■  other  plea  that  it  is  pleaded  by  leave  of 
the  court,  or  according  to  the  form  of 
the  statute,  or  to  that  effect.  Miss. 
Anno.  Code  (1892),  §  707. 

Actio  Non.  —  In  a  plea  intended  to  be 
pleaded  in  bar  of  the  whole  action  gen- 
erally, it  shall  not  be  necessary  to  use 
any  allegation  of  actionem  non,  or  to 
the  like  effect.  Miss.  Anno.  Code 
(1S92),  §  708.  And  pleas  shall  be  taken, 
unless  otherwise  expressed,  as  pleaded 
respectively  in  bar  of  the  whole  action 
or  in  maintenance  of  the  whole  action. 
Miss.  Anno.  Code  (1892),  §  708. 

In  Williams  v.  Harris,  2  How.  (Miss.) 
627,  where  the  allegation  actionem  non 
was  used,  plaintiff  brought  suit  on  a 
promissory  note,  to  which  the  defend- 
ant filed  a  special  plea,  averring  "  actio 
non,  any  further  than  the  sum  of  seven 
hundred  dollars."  It  was  held  that  in 
strict  pursuance  of  precedent  it  should 
have  been  in  form  something  like  this: 
"And  the  said  defendant,  as  to  all  the 
said  sum  of  money  in  the  declaration 
mentioned,  except  as  to  the  sum  of 
seven  hundred  dollars,  says  actio  non," 
etc.,  but  that  the  defendant's  plea 
seemed  "  equally  as  good  as  the  form 
usually  adopted." 

Express  color  shall  not  be  necessary  in 
any  pleading.  Miss.  Anno.  Code  (1892), 
§  701. 

Special  traverses  shall  not  be  necessary 
in  any  pleading.  Miss.  Anno.  Code 
^1892),  §  701. 

Allegations  Not  Traversable  Omitted.  — 
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And  for  a  second  plea,  the  defendant  says  (Here  set  forth  the  sub- 
stance  of  the  plea). 

Jeremiah  Masotiy  Attorney  of  Defendant.^ 


NEW    HAMPSHIRE.  2 

Form  No.  15224.* 

Supreme  Court. 

Sullivan,  ss. 

John  Doe 

against 

Richard  Roe. 

And  the  said  defendant,  Richard  Roe,   comes  and  defends,  etc., 
when,  etc.,  and  says  that  the  said  defendant  is  not  guilty  of  the  said 


All  allegations  heretofore  usually  in- 
serted in  the  pleadings,  which  are  not 
material  or  traversable,  and  which  the 
party  could  not  be  required  to  prove, 
may  be  omitted,  unless  they  be  re- 
quired for  the  right  understanding  of 
allegations  that  are  material.  Miss. 
Anno.  Code  (1892),  §  706. 

Irrelevant  or  redundant  matter  inserted 
in  a  pleading  may  be  stricken  out  on 
motion  of  any  party.  Miss.  Anno.  Code 
(1892),  §  704. 

Private  Statutes.  —  If  a  private  statute 
be  pleaded,  it  shall  be  sufficient  to  refer 
to  it  by  its  title  and  the  date  of  its  pas- 
sage.    Miss.  Anno.  Code  (1892),  §  709. 

Prayer  of  Judgment.  —  In  a  plea  in- 
tended to  be  pleaded  in  bar  of  the  whole 
action  generally,  it  shall  not  be  neces- 
sary to  use  any  prayer  of  judgment. 
Miss.  Anno.  Code  (1896),  §  708. 

1.  Must  be  Signed.  —  Pleading  shall 
be  signed  by  the  party  or  his  attorney. 
Miss.  Anno.  Code  (1892),  702. 

Joinder  of  Pleas  —  In  Bar.  —  The  fol- 
lowing pleas  in  bar,  or  any  two  or  more 
of  them,  may  be  pleaded  together  as  of 
course,  when  appropriate  to  the  action, 
without  leave  of  the  court  or  judge,  to 
wit:  The  general  issue,  denial  of  the 
debt  or  contract  sued  on,  tender  in 
whole  or  in  part,  statute  of  limitations, 
setoff,  plene  administravit,  infancy, 
payment,  accord  and  satisfaction,  re- 
lease, not  guilty  a  denial  of  plaintiff's 
property  in  the  thing  injured,  leave  and 
license,  duress,  son  assault  demesne, 
performance,  justification  in  libel, 
slander,  and  other  actions,  and  any 
other  pleas  which  by  law  are  allowed 
to  be  pleaded  together.  Miss.  Anno. 
Code  (1892),  §  683. 

In  Abatement. —  The  defendant  may 


plead  at  the  same  time  as  many  mat- 
ters as  he  may  have  to  the  jurisdiction 
of  the  court,  to  the  disability  of  the 
plaintiff,  and  in  abatement  of  the  writ 
or  declaration;  and  he  shall  set  forth  the 
matters  in  separate  pleas,  and  in  plain, 
intelligible,  concise  language,  without 
regard  to  technical  form;  and  where 
the  matter  pleaded  does  not  appear  on 
record,  he  shall  verify  such  plea  by  the 
oath  or  affirmation  of  himself  or  some 
other  credible  person.  Miss.  Anno. 
Code  (1892),  §  682. 

See,  generally,  the  title  Abatement, 
Pleas  in,  vol.  i,  p.  21. 

Notice  of  Defense. —  If  the  defendant 
desire  to  prove  under  the  general  issue 
in  an  action  any  affirmative  matter  in 
avoidance,  which  by  law  may  be  proved 
under  such  plea,  he  shall  give  notice 
thereof  in  writing,  annexed  to  or  filed 
with  the  plea,  otherwise  such  matter 
shall  not  be  allowed  to  be  proved  at  the 
trial;  and  the  defendant  may,  in  all 
cases,  plead  the  general  issue  and  give 
written  notice  therewith  of  any  special 
matter  which  he  intends  to  give  in 
evidence  in  bar  of  the  action,  and  which 
he  would  be  otherwise  obliged  to  plead 
specially.  Miss.  Anno.  Code  (1892),  t^ 
686.  The  notice  is  intended  to  take  the 
place  of  special  pleas,  and  is  wholly  in- 
appropriate when  the  special  matter  is 
given  under  the  special  plea.  Gray- 
son V.  Brooks,  64  Miss.  410. 

For  form  of  notice  see  the  title  Notice 
OF  Defense,  ante,  p,  193. 

2.  For  other  forms  of  pleas  in  New 
Hampshire  see  Forms  Nos.  4398,  4400, 
4439,  5095,  7389,  7395,  7949,  8411,  9680. 

3.  See,  generally,  supra,  note  i,  p.  922. 
Hunt  be  in  English.  —  Pleadings  shall 

be  in  the  English  language  and  in  no 
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trespasses  in  the  plaintiff's  declaration  mentioned  in  manner  and  form 
as  the  plaintiff  has  above  thereof  complained  against  him,  and  of 
this  he  puts  himself  upon  the  country, 

Oliver  Ellsworth^  Defendant's  Attorney. 


Richard  Roe  ) 


NEW    JERSEY.^ 

Form  No.  15225.* 

New  Jersey  Supreme  Court. 


ads. 


\ 


On  Contract. 
Plea. 


John  Doe.    ) 

The  said  defendant,  by  Oliver  Ellsworth^  his  attorney,  comes  and 
defends  the  wrong  and  injury,  when,  etc.,  and  says  that  the  plaintiff 
ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against  the 
said  defendant,  because  he  says  that  (^Here  set  out  the  subject-matter  of 
the  defense^  and  conclude  as  in  Form  No.  15216). 
{Affidavit  of  merits.') 


other.     N.  H.  Pub.  Stat.  (1891),  c.  218, 

Knst  be  Complete  in  Itself.  —  In  Bart- 
lett  V.  Prescott,  41  N.  H.  493,  the  court 
said:  "  It  is  a  well  settled  doctrine  of 
our  court,  that  each  plea  and  pleading 
stands  on  its  own  ground,  and  is  not 
affected  by  any  other  plea,  and  the  ad- 
missions made  in  pleading  one  plea,  or 
found  in  one  set  of  pleadings,  cannot 
be  used  as  cause  of  demurrer,  or  as 
matter  of  evidence,  in  issues  joined  in 
other  pleadings."  And  a  plea  which 
professes  to  answer  the  whole  action, 
but  answers  it  in  part  only,  is  bad 
upon  demurrer.  Leslie  v.  Harlow,  18 
N.  H.  518. 

Conclusion.  —  A  special  plea,  contain- 
ing new  matter,  should  conclude  with 
a  verification,  else  it  is  bad  on  special 
demurrer.  Leslie  v.  Harlow,  18  N.  H. 
518. 

The  plea  of  nul  tiel  record  does  not 
conclude  to  the  country  because  the 
matter  is  to  be  determined  by  the  court 
by  inspection  of  the  record,  hence  it 
concludes  with  a  verification,  although 
it  is  a  direct  denial  of  the  allegation  in 
the  declaration  that  there  is  such  a 
record;  and  herein  it  differs  from  the 
general  issue  in  other  forms  of  actions 
where  the  parties  are  at  issue  and  the 
defendant  simply  denies  the  essential 
part  of  the  declaration.  Wilbur  v.  Ab- 
bott, 59  N.  H.  132. 

Prayer.  —  A  plea  of  matter  of  defense, 
arising  after  the  commencement  of  the 
suit,  should  conclude  with  a  prayer 
as  to  the  further  maintenance  of  the 


suit.  Pickering  z/.  Pickering,  19  N.  H. 
389.  But  judgment  upon  general  de- 
murrer will  be  rendered  according  to 
the  substance  of  the  plea  without  refer- 
ence to  its  conclusion.  Pickering  v. 
Pickering,  19  N.  H.  389. 

Notice  of  Defense.  —  No  special  plea 
shall  be  required  in  a  civil  action,  ex- 
cept a  plea  of  title  to  real  estate  in  ac- 
tions in  police  and  justice  courts;  but 
any  defense  may  be  proved  under  the 
general  issue,  upon  a  brief  statement 
thereof  being  filed  in  such  time  as  the 
court  may  order.  N.  H.  Pub.  Stat. 
(1891),  c.  223,  §  3.  A  brief  statement 
is  but  a  notice,  requiring  no  answer, 
and  is  not  therefore  subject  to  a  de- 
murrer. Leslie  v.  Harlow,  18  N.  H. 
518. 

For  forms  of  brief  statements  see 
the  title  Notice  of  Defense,  ante,  p. 

193. 

1,  For  other  forms  of  pleas  in  New 
Jersey  see  Forms  Nos.  4402,  4461,  7947, 
9850,   11500,  11507,  11789,  12217,  12218. 

2.  See,  generally,  supra,  note  I,  p. 
922. 

Actio  Non.  —  Where  a  plea  professes 
in  the  commencement  to  answer  the 
whole  of  the  plaintiff's  cause  of  action, 
and  in  the  body  contains  an  answer 
to  only  part,  it  is  bad;  and  although  a 
plea  may  be  pleaded  to  part  of  the 
count,  if  that  part  be  material  and  sever- 
able from  the  rest,  yet  it  must  in  such 
event  profess  to  answer  that  part  only 
and  not  the  whole  declaration  or  count. 
Grafilin  v.  Jackson,  40  N.  J.  L.  440. 

See,  generally,  .rw/ra,  note  i,  p.  922. 
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John  Doe 

against 

Richard  Roe. 


PENNSYLVANIA. 


Form  No.  15226.' 

In  the  Court  of  Common  Pleas ^  No.  1,  ol  Philadelphia 
County,  February  Term,  A.  d.  \W8.     No.  110. 


Flea  most  be  direct  and  positive  answer    elude  with  a  verification.     Dewees    v. 


to  the  declaration,  so  as  to  bar  the  action 
if  true  in  fact.  Lord  v.  Brookfield,  37 
N.  J.  L.  552. 

Plea  to  damages  merely  is  vicious,  as 
matters  in  mitigation  cannot  be  pleaded 
and  can  only  be  given  in  evidence 
under  the  general  issue.  Hopple  v. 
Higbee,  23  N.  J.  L.  342. 

Matters  occtirring  after  commencement 
of  suit  are  pleaded  puis  darrein  con- 
tinuance, and  the  averment  should  be 
"  that  the  plaintiff  ought  not  further  to 
maintain  his  action."  Knappz/.  Hobo- 
ken,  39  N.  J.  L.  394. 

Express  color  shall  not  be  necessary 
in  any  pleading.  N.  J.  Gen.  Stat. 
(1895),  p.  2554,  §  127. 

Special  traverses  shall  not  be  neces- 
sary in  any  pleading.  N.  J.  Gen.  Stat. 
(1895),  p.  2554,  §  127. 

By  Leave  of  Court.  —  Where  a  statute 
which  allows  double  pleading  is  ex- 
pressed in  general  terms,  and  allows 
the  defendant  to  plead  by  leave  of 
court  as  many  several  matters  as  he 
may  think  necessary  for  his  defense, 
the  pleader  ought  to  state  that  the  ad- 
ditional pleas  are  pleaded  by  leave  of 
the  court.  Such  leave  is  never,  in  fact, 
asked,  but  the  court  will  strike  out  all 
such  pleas  as  it  would  not  have  granted 
leave  to  plead  if  leave  had  been  applied 
for.  Parks  v.  McClellan,  44  N.  J.  L. 
552.  And  a  plea  which  states  that  it  is 
pleaded  by  leave  of  the  court,  bub  does 
not  say  "  according  to  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided," is  not  defective  even  on  special 
demurrer.  "  The  law  of  the  land  allows 
the  party  to  plead  several  pleas,  and 
there  is  no  need  of  making  a  formal 
statement  of  that  law.  The  court  is 
presumed  to  know  it."  Conover  v. 
Tindall,  20  N.  J.  L.  513. 

Conclusion  —  To  Country.  —  A  plea 
directly  negativing  a  material  aver- 
ment in  a  declaration  should  conclude 
to  the  country.  Everett  v.  Bartlett,  20 
N.  J.  L.  117;  Terboss  v.  Williams,  5 
Cow.  (N.  Y.)  407;  Gazley  v.  Price,  16 
Johns.  (N.  Y.)  267. 

With  Verification. — Where  new  mat- 
ter is  set  up  in  a  plea,  it  should  con- 


Manhattan  Ins.  Co.,  34  N.  J.  L.  244; 
Stoll  V.  Wilson,  38  N.  J.  L.  198;  Service 
V.  Heermance,  i  Johns.  (N.  Y.)  91. 
But  a  plea  concluding  with  a  verifica- 
tion is  not  complete  without  a  prayer 
for  judgment,  and  is  bad  upon  special 
demurrer  for  that  cause,  although  when 
a  prayer  is  added  the  court  will  re- 
strict or  enlarge  it  and  give  such  judg- 
ment as  appears  on  the  whole  record  to 
be  proper.  Conover  v.  Tindall,  20  N. 
J.  L.  513.  And  a  plea  improperly  con- 
cluding with  a  verification  is  bad  on 
special  demurrer.  Everett  v.  Bartlett, 
20  N.  J.  L.  117. 

Affidavit  of  Merit. —  In  every  action 
of  law,  the  defendant  shall  file  with  his 
plea  an  affidavit  that  the  same  is  not 
intended  for  the  purpose  of  delay,  and 
that  the  afliiant  verily  believes  that  the 
defendant  hatha  just  and  legal  defense 
to  said  action  on  the  merits  of  the  case, 
which  affidavit  shall  be  made  by  the 
defendant,  or,  in  his  absence,  may  be 
made  by  his  attorney  or  agent  in  the 
action,  and  for  want  of  such  affidavit 
the  plea  shall  be  treated  as  a  nullity; 
provided,  however,  that  the  court,  or  a 
judge,  may  give  the  defendant  leave  to 
plead  without  filing  any  affidavit  there- 
with.    N.  J.  Gen.  Stat.  (1895),  p.  2552, 

§  114. 

For  form  of  affidavit  of  merits  in  a 
particular  jurisdiction  see  the  title 
Affidavits  of  Merits  or  Defense,  vol. 
I,  p.  637. 

Notice  of  Special  Matter.  —  The  defend- 
ant in  any  action,  except  in  cases  of 
mutual  dealings,  may  plead  the  gen- 
eral issue,  and  give  any  special  matter 
in  evidence,  which,  if  pleaded,  would 
be  a  bar  to  such  action  upon  giving  no- 
tice, with  such  plea,  of  the  matter  so  in- 
tended to  be  given  in  evidence.  N.  J. 
Gen.  Stat.  (1895),  p.  2553,  §  117. 

For  forms  of  notices  of  special  matter 
of  defense  see  the  title  Notice  of  De- 
fense, ante,  p.  193. 

1.  Pennsylvania. —  Special  pleading  is 
abolished.  In  the  action  of  assumpsit, 
the  plea  of  general  issue  shall  be  non 
assumpsit.  The  defendant  in  the  action 
of  assumpsit  shall  be  at  liberty,  in  ad- 
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Defendant  pleads  non  assumpsit  (pv  payment  or  setoffs  as  the  case 
may  be). 

March  10,  iS98. 

Jeremiah  Mason,  Defendant's  Attorney. 


RHODE    ISLAND.^ 

Form  No.  15227.' 

Supreme  Court,  Common  Pleas  Division. 
Providence,  sc. 
John  Doe     ) 

against       V  No.  7000. 
Richard  Roe.  ) 

And  the  said  defendant,  Richard  Roe,  comes  and  defends  the  wrong 
and  injury,  when,  etc.,  and  says  that  he  did  not  assume  and  promise 
in  manner  and  form  as  the  plaintiff  in  his  declaration  hath  alleged,  and 
thereof  puts  himself  upon  the  country. 

And  for  a  further  plea  in  this  behalf  the  defendant  says  {^Here  set 
out  the  subject-matter  of  the  pled),  and  this  the  defendant  is  ready  to 
verify;  wherefore  {concluding  as  in  Form  No.  15216). 


TENNESSEE. 


dition  to  the  plea  of  non  assumpsit,  to 
plead  payment,  setoff,  and  also  the  bar 
of  the  statute  of  limitations,  and  no 
other  pleas.  The  only  plea  in  the  case 
of  trespass  shall  be  "  not  guilty."  The 
pleadings  in  all  courts  to  be  subject  to 
the  rules  of  the  respective  courts  as  to 
notice  of  special  matter.  Bright.  Pur. 
Dig.  (1894),  p.  1729,  §  8. 

But  the  above  provisions  apply  only 
to  the  action  of  assumpsit,  debt,  cove- 
nant, trespass,  trover  and  case,  at  the 
time  of  the  enactment  of  the  statute, 
and  all  other  actions  existing  at  the 
time  of  the  enactment  of  the  statute 
remain  as  theretofore.  Bright.  Pur. 
Dig.  Pa.  (1894),  p.  1729,  §9- 

This  is  substantially  the  form  of 
plea  set  out  in  Brews.  Pr.  (Pa.),  § 
2780. 

Time  to  Plead.  —  The  defendant  shall 
plead  to  the  action  within  fifteen  days 
after  the  return  day,  and  in  default 
thereof  the  court  may,  on  motion,  direct 
the  prothonotary  to  enter  plea  of  the 
general  issue  at  anv  time.  Bright.  Pur. 
Dig.  Pa.  (1894),  p. '1729.  §8, 

Notice  of  Special  Katter  of  Defense. — 
Any  defense,  legal  or  equitable,  that 
might  have  been  specially  pleaded  or 
given  in  evidence  under  equitable 
pleas    shall    be   admissible   under   the 


plea  of  the  general  issue  upon  giving 
notice  at  least  fifteen  days  before  the 
date  set  for  trial.  Phila.  Co.  Ct.  C. 
PI.  Rules,  No.  30,  §  8. 

For  forms  relating  to  notice  of  de- 
fense see  the  title  Notice  of  Defense, 
ante,  p.  193. 

1.  For  another  form  of  plea  in  Jihode 
Island  see  Form  No.  11485. 

2.  Rhode  Island.  — Any  defendant  in 
any  action  or  suit  may  in  any  court,  at 
the  leave  of  such  court,  plead  as  many 
several  matters  thereof  as  he  shall 
think  necessary  to  his  defense.  Gen. 
Laws  (1896),  c.  239,  §  4. 

Conclusion.  —  Every  pleading  contain- 
ing new  matter  which  goes  in  avoid- 
ance of  what  is  before  pleaded  must 
be  followed  by  a  verification  and  must 
not  conclude  to  the  country.  Brown  v. 
Foster,  6  R.  I.  564.  But  an  erroneous 
conclusion,  being  matter  of  form  rather 
than  of  substance,  will  not,  upon  de- 
murrer, warrant  a  judgment  against 
defendant.  The  court  will  order  the 
conclusion  to  be  amended.  Brown  v. 
Foster,  6  R.  I.  564. 

3.  Statutory  forms  of  pleas  are  set  out 
in  Tenn.  Code  (1896),  §  4661.  Any 
plea  which  conforms  substantially  to 
these  forms  is  sufficient.  Tenn.  Code 
(1896),  §  4609. 
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Form  No.  15228.' 
Richard  Roe  \  ^^  ^j^^  C/W«//. Court  of  Maury  County, 

against       ^  /^.^^Xerm,  x^8. 
John  Doe.    )  -^ 
The  defendant  for  plea  says  (^Here  state  the  substance  of  the  plea).^ 
Jeremiah  Mason,  Attorney  for  Defendant. 

(J^eriJication.Y 


1.  Tennessee.  — TYvQ  defendant  may 
plead  as  many  pleas  as  he  has  real 
grounds  of  defense.  Code  (1896),  § 
4628.  For  example,  a  defendant  sued 
as  executor  may  plead  ne  uniques  ex- 
ecutor and  non  est  factum.  Langford 
V.  Frey,  8  Humph.  (Tenn.)  443. 

And  he  may  plead  both  in  abate- 
ment and  in  bar  at  the  same  time. 
Tenn.  Acts  (1897),  c.  121. 

This  statute  annuls  the  law  laid 
down  in  Douglass  v.  Belcher,  7  Yerg. 
(Tenn.)  105,  where  it  was  held  that  a 
plea  in  abatement  could  not  be  pleaded 
at  the  same  time  as  a  plea  in  bar. 

Whether  a  plea  is  in  bar  or  abate- 
ment is  ascertained  by  the  subject- 
matter.  Tenn.  Code  (1896),  §  4629. 
And  formerly  a  plea  commencing  in 
bar  and  concluding  in  abatement  was 
considered  a  plea  in  bar.  Douglass  v. 
Belcher,  7  Yerg.  (Tenn.)  105.  Though 
the  matter  was  properly  in  abatement. 
Settle  V.  Settle,  10  Humph.  (Tenn.)  504 
And  if  it  contained  no  sufficient  matter 
in  bar  it  was  demurrable.  Hargis  v. 
Ayres,  8  Yerg.  (Tenn.)  467. 

2.  Beqnisites  of  Plea  —  Generally.  — 
Any  pleading  possessing  the  following 
requisites  is  sufficient:  (i)  When  it  con- 
veys a  reasonable  certainty  of  mean- 
ing; (2)  when,  by  a  fair  and  natural 
construction,  it  shows  a  substantial 
cause  of  action  or  defense.  Tenn. 
Code  (1896),  §  4605. 

If  defective  in  the  first  of  the  above 
particulars,  the  court,  on  motion,  shall 
direct  a  more  specific  statement;  if  in 
the  latter,  it  is  ground  of  demurrer. 
Tenn.  Code  (1896),  §  4606. 

The  latter  requisite  abrogates  the  rule 
of  the  common  law  that  every  pleading 
must  be  taken  most  strongly  against 
the  pleader.  Hobbs  v.  Memphis,  etc., 
R.  Co.,  12  Heisk.  (Tenn.)  526;  9  Heisk. 
(Tenn.)  873. 

Must  State  Material  Facts. — The  plea 
shall  state  only  material  facts,  without 
argument  or  inference,  as  briefly  as  is 
consistent  with  presenting  the  matter 
in  issue  in  an  intelligible  form.  Tenn. 
Code  (1896),  §?  4602,  4627,  4637. 

Pleas  According  to  Former  Prcutice 


Sufficient.  —  Parties  shall  have  their 
option  to  plead  as  prescribed  in  the 
code  or  according  to  the  laws  in  force 
and  existing  before  and  at  the  time  of 
the  passage  or  adoption  of  the  code, 
and  such  plea  shall  be  as  good  and 
valid  as  if  it  were  in  pursuance  of  the 
provisions  of  the  code.  Tenn.  Code 
(1896),  §  4638. 

3.  Verification.—^  All  pleas  which  deny 
the  execution  or  assignment  of  the  de- 
fendant, his  agent,  attorney,  or  part- 
ner, of  any  instrument  in  writing,  the 
foundation  of  the  suit,  whether  pro- 
duced or  alleged  to  be  lost  and  de- 
stroyed, and  all  pleas  since  the  last 
continuance,  shall  be  sworn  to.  Tenn. 
Code  (1896),  §  4630. 

Where  the  plea  is  required  to  be 
sworn  to,  if  the  defendant  cannot  ad- 
mit or  deny  the  fact  for  want  of  suffi- 
cient knowledge,  he  may  state  his  want 
of  knowledge,  and  thereupon  make  the 
denial  necessary  to  present  the  defense. 
Tenn.  Code  (1896),  t^  4632. 

See,  generally,  the  title  Verifica- 
tions. 

For  form  of  verification  in  a  particu- 
lar jurisdiction  consult  the  title  Verifi- 
cations. 

Indorsement  of  Date  of  Filing.  —  All 
pleadings  shall  be  indorsed  by  the 
clerk  and  filed  with  the  true  date,  and 
for  want  of  such  indorsement  may  be 
rejected  by  the  court  on  motion,  unless 
sufficient  cause  is  shown.  Tenn.  Code 
(1896),  §  4610. 

The  clerk's  indorsement  is  necessary 
to  give  the  opposite  party  notice  of  the 
true  time  at  which  the  plea  was  filed, 
so  that  he  may  know  when  to  reply, 
but  it  is  not  an  absolute  prerequisite  to 
the  validity  of  the  plea,  as  clearly  ap- 
pears from  the  language  of  the  statute 
itself.  Fanning  v.  Fly,  2  Coldw. 
(Tenn.)  486. 

Notice  of  Defense.  —  The  defendant 
may  enter  a  general  denial  of  the  plain- 
tiff's cause  of  action,  equivalent  to  the 
general  issue  heretofore  in  use.  Tenn. 
Code  (1896),  §  4634.  And  this  may  be 
done  whether  such  general  plea  would 
have    been    good    heretofore    or    not. 
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Form  No.  15229.* 

affainst'^     \  ^"  ^<^^f^i^Sto^  County  Court, 
Richard  Roe.  \  ^'P^'^^er  Term,  a.  d.  i897. 

And  now  tue  said  Richard  Roe  comes  and  defends  the  wrong  and 
injury,  when,  etc.,  and  says  that  he  did  not  assume  and  promise  in 
manner  and  forqa  as  the  plaintiff  hath  in  his  declaration  alleged,  and 
of  this  he,  the  said  Richard  Roe^  puts  himself  upon  the  country. 

Oliver  Ellsworth^  Attorney  for  Defendant. 


VIRGINIA.^ 

Form  No.  15230.* 

Circuit  Court  oi Albemarle  County,  to  wit,  October  Rules,  i%96. 
Richard  Roe 

ats. 
John  Doe. 

The  said  defendant,  by  his  attorney,  comes  and  says  *  (^Here  state 
the  substance  0/ the  pled),  and  of  this  the  defendant  puts  himself  upon  the 
country  {ox  and  this  he  is  ready  to  verify). 

Oliver  Ellsworth,  p.  d. 


Tenn.  Code  (1896),  §  4635.  But  when- 
ever such  general  plea  is  filed,  the  de- 
fendant shall,  unless  notice  is  waived, 
give  notice  of  all  his  real  defenses, 
whether  by  way  of  denial  or  avoid- 
ance, though  such  defense  might  have 
been  admissible  heretofore  under  the 
general  issue.  And  no  matter  of  de- 
fense of  which  notice  is  not  given  shall 
be  given  in  evidence  or  relied  on. 
Such  notice  shall  state  such  defenses 
separately,  and  if  the  same  are  not 
stated  clearly,  or  are  double  or  insuffi- 
cient, they  may  be  struck  out  on  mo- 
tion.    Tenn.  Code  (1896),  g  4636. 

For  forms  of  notices  of  defense  con- 
sult the  title  Notice  of  Defense,  ante, 
p.  193. 

1.  For  other  forms  of  pleas  in  Vermont 
see  Forms  Nos.  4428,  4429,  4430,  6013, 
6351,  9682,  9685. 

2.  See,  generally,  supra,  note  i,  p. 
922. 

Notice  of  Defense.  —  The  defendant  in 
an  action  may  plead  the  general  issue, 
and,  upon  the  trial  of  the  cause  on  such 
general  plea,  may  give  special  matter 
in  evidence  in  his  defense  or  justifica- 
tion, according  to  the  nature  of  the 
action,  by  giving  notice  in  writing,  with 
the  plea,  of  the  special  matter  upon 
which  he  will  rely  in  such  defense  or 


justification;  and  no  special  matter  shall 
be  allowed  in  evidence  except  such  as 
is  particularly  mentioned  in  such  notice 
in  writing.     Vt.  Stat.  (1894),  §  1149. 

In  actions  of  assumpsit,  debt  on  simple 
contract,  and  trespass  on  the  case,  in- 
cluding trover,  if  the  defendant  pleads 
the  general  issue  but  relies  on  special 
matter  of  defense,  as  payment,  release, 
accord  and  satisfaction,  a  judgment  re- 
covered for  the  same  cause,  or  other 
matter  operating  to  extinguish  the  right 
of  action  which  once  existed,  he  shall 
file  with  such  plea,  within  the  time  al- 
lowed by  the  practice  of  the  court  for 
filing  special  pleas,  a  notice  in  writing 
specifying  the  intended  matter  of  de- 
fense under  such  plea.  Vt.  Stat.  (1894), 
§1150. 

For  forms  of  notices  of  defense  see  the 
title  Notice  of  Defense,  ante,  p.  193. 

3.  For  other  forms  of  pleas  in  Virginia 
see  Forms  Nos.  3587,  4369,  7950,  7951, 
12222,  12444,  12701. 

4.  Virginia. — Defendant  in  any  action 
may  plead  as  many  several  matters, 
whether  of  law  or  fact,  as  he  shall  think 
necessary.     Code  (1887),  ^  3264. 

5.  Commencement. —  No  formal  defense 
shall  be  required  in  a  plea.  It  shall 
commence  as  follows:  "  The  defendant 
says  that."     Va.  Code  (1887),  §  3269. 
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WEST    VIRGINIA.^ 

Form  No.  15231.* 

Circuit  Court  of  Monroe  County,  State  of  West  Virginia. 
Richard  Roe  ) 

ats.  >■  Assumpsit. 

J'oAn  Doe.    ) 

The  said  defendant,  by  his  attorney,  comes  and  says  ^  that  (^Here 
state  the  substance  0/  the  plea),  and  of  this  the  defendant  puts  himself 
upon  the  country  (or  and  this  he  is  ready  to  verify). 

Oliver  Ellsworth,  p.  d. 


Omission  of  Protestation.  —  No  party 
shall  be  prejudiced  by  omitting  the 
protestation  in  any  pleading.  Va.  Code 
(1SS7),  §  3266. 

"Actio  Non."  —  In  a  plea  intended  to 
be  pleaded  in  bar,  or  in  the  mainte- 
nance of  the  action,  it  shall  not  be  neces- 
sary to  use  any  allegation  of  actionem 
non,  or  to  the  like  effect.  Va.  Code 
(1887),  §3265. 

Allegations  not  traversable,  and  which 
the  party  could  not  be  required  to 
prove,  may  be  omitted,  unless  when 
they  are  required  for  the  right  under- 
standing of  allegations  that  are  ma- 
terial.    Va.  Code  (1887),  §  3245. 

Conclusion  —  To  Country.  —  All  spe- 
cial traverses,  or  traverses  with  an  in- 
ducement of  affirmative  matter,  shall 
conclude  to  the  country;  but  this  regu- 
lation shall  not  preclude  the  opposite 
party  from  pleading  over  to  the  in- 
ducement when  the  traverse  is  imma- 
terial. Va.  Code  (1887),  §  3267.  And 
see,  to  the  effect  that  in  the  absence  of 
statute  every  plea  which  amounts  to  a 
negation  of  the  existence  of  the  cause 
of  action  set  out  must  conclude  to 
the  country,  Cleaton  v.  Chambliss,  6 
Rand.  (Va.)  86. 

With  Verification.  —  If  a  plea  con- 
fesses and  avoids,  it  should  conclude 
with  a  verification.  Cleaton  v.  Cham- 
bliss,  6  Rand.  (Va.)  86. 

No  demurrer  shall  be  sustained  be- 
cause of  the  omission  in  any  pleading 
of  the  words  "this  he  is  ready  to 
verify,"  or  "  this  he  is  ready  to  verify 
by  the  record,"  or  "as  appears  by  the 
record;"  but  the  opposite  party  may 
be  excused  from  replying,  demurring, 
or  otherwise  answering  to  any  plead- 
ing, which  ought  to  have,  but  has  not, 
such  words  therein,  until  they  be  in- 
serted.    Va.  Code  (1887),  §  3272. 

Prayer  of  Judgment.  —  In  a  plea  in- 
tended to  be  pleaded  in  bar  or  in  main- 
tenance of  the  action,  it  shall  not  be 
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necessary  to  use  any  prayer  of  judg- 
ment.    Va.  Code  (1887),  §  3265. 

By  Leave  of  Cotirt.  —  It  shall  not  be 
necessary  to  state  in  a  second  or  other 
plea  that  it  is  pleaded  by  leave  of  the 
court,  or  according  to  the  form  of  the 
statute,  or  to  that  effect.  Va.  Code 
(1887),  §  3270. 

1.  For  other  forms  of  pleas  in  West 
Virf;inia  see  Forms  Nos.  3102,  4435, 
12457,  12642. 

2.  West  Virginia.  —  The  defendant  in 
any  action  or  suit  may  plead  as  many 
several  matters,  whether  of  law  or  fact, 
as  he  shall  think  necessary,  except  that 
if  he  plead  the  plea  of  non  est  factum  he 
shall  not,  without  leave  of  the  court,  be 
permitted  to  plead  any  other  plea  in- 
consistent therewith.  Code  (1899),  c. 
125,  §  20. 

3.  Commencement.  —  No  formal  de- 
fense shall  be  required  in  a  plea:  it  may 
commence  as  follows:  "  The  defendant 
says  that."  W.  Va.  Code  (1899),  c.  125, 
§  26. 

Omission  of  Protestation.  —  No  party 
shall  be  prejudiced  by  omitting  a 
protestation  in  any  pleading.  W.  Va. 
Code  (1899),  c.  125,  §  23. 

"Actio  Non."  —  In  a  plea  intended  to 
be  pleaded  in  bar,  or  in  the  mainte- 
nance of  the  action,  it  shall  not  be 
necessary  to  use  any  allegation  of 
actionem  non,  or  to  the  like  effect.  W. 
Va.  Code  (1899),  c.  125,  §  22. 

Allegations  not  traversable,  and  which 
the  party  could  not  be  required  to 
prove,  may  be  omitted,  unless  when 
they  are  required  for  the  right  under- 
standing of  allegations  that  are  mate- 
rial. W.  Va.  Code  (1899),  c.  125.  §  34. 
Thus:  The  place  in  which  any  contract 
was  made  or  act  done,  unless  when, 
from  the  nature  of  the  case,  the  place  is 
material  or  traversable,  need  not  be  set 
forth,  and  when  it  is  set  forth  the  alle- 
gation may  be  as  to  a  deed,  note  or 
other  writing  bearing  date  at  any  place, 
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Form  No.  15232.' 

In  the  Circuit  Court  of  the  United  States  for  the  District  of  West 
Virginia. 
John  Doe     ) 

against       >•  Trespass  on  the  Case. 
Richard  Roe.  ) 

{Here  set  out  the  commencement,  substance  and  conclusion  of  the  plea  to 
conform  as  near  as  may  be  to  the  procedure  of  the  state  within  which  the 
court  is  held. ) 

II.  IN  EQUITY.3 


that  it  was  made  at  such  place,  or  as  to 
any  other  act,  according  to  the  fact, 
without  averring  or  suggesting  that  it 
was  at  or  in  the  county  in  which  the 
action  was  brought,  unless  it  was  in 
fact  therein.     W.  Va.   Code  (1899),   c. 

125,  §  32. 

Conclusion  —  To  Country.  —  All  special 
traverses,  or  traverses  with  an  induce- 
ment of  affirmative  matter,  shall  con- 
clude to  the  country.  But  this  regulation 
shall  not  preclude  the  opposite  party 
from  pleading  over  to  the  inducement 
when  the  traverse  is  immaterial.  W. 
Va.  Code  (1899),  c.  125,  §  24. 

With  Verification.  —  No  demurrer 
shall  be  sustained  because  of  the  omis- 
sion in  any  pleading  of  the  words  "  this 
he  is  ready  to  verify,"  or  "this  he  is 
ready  to  verify  by  the  record,"  or  "as 
appears  by  the  record,"  but  the  oppo- 
site parly  may  be  excused  from  reply- 
ing, demurring  or  otherwise  answering 
to  any  pleading  which  ought  to  have, 
but  has  not,  such  words  therein,  until 
they  be  inserted.  W,  Va.  Code  (1899), 
c.  125,  §  29. 

Prayer  of  Judgment.  —  In  a  plea  in- 
tended to  be  pleaded  in  bar,  or  in  main 
tenance  of  the  action,  it  shall  not  be 
necessary  to  use  any  prayer  of  judg- 
ment.   W.  Va.  Code  (1899),  c.  125,  §22. 

By  Leave  of  Court.  —  It  shall  not  be 
necessary  to  state  in  a  second  or  other 
plea  that  it  is  pleaded  by  leave  of  the 
court,  or  according  to  the  form  of  the 
statute,  or  to  that  effect.  W.  Va,  Code 
(1899),  c.  125,  §  27. 

1.  For  other  forms  of  pleas  in  federal 
courts  see  Forms  Nos.  3567,  4459,  5018, 
8465,  8527,9457,  9576,9590,  9594,  11495, 
I 1497. 

2.  The  practice,  pleadings,  and  forms 
and  modes  of  proceeding  in  civil 
causes,  other  than  equity  and  admiralty 
causes,     in    the    circuit    and     district 


courts,  shall  conform,  as  near  as  may 
be,  to  the  practice,  pleadings  and 
'forms  and  modes  of  proceeding  exist- 
ing at  the  time  in  like  causes  in  the 
courts  of  record  of  the  state  within 
which  such  circuit  or  district  courts  are 
held,  any  rule  of  court  to  the  contrary 
notwithstanding.  U.  S.  Rev.  Stat. 
(1878),  §  914. 

For  forms  of  pleas  in  the  various 
states  see  supra.  Forms  Nos.  15215  to 
15231- 

3,  Definition.  —  A  plea  is  a  special 
answer  to  a  bill.  Its  office  is  to  present 
some  distinct  fact  to  which  the  plea 
applies,  and  not  to  meet  all  the  allega- 
tions of  the  bill  like  an  answer  in  the 
common  form.  A  plea  demands  the 
judgment  of  the  court,  in  the  first  in- 
stance, whether  the  special  matter 
urged  by  it  does  not  debar  the  plaintiff 
from  his  title  to  that  answer  which  the 
bill  requires;  and  it  avoids  the  ex- 
pense of  going  into  the  evidence  at 
large.  Farley  v.  Kittson,  120  U.  S. 
303.  It  does  not  deny  the  equity  of  the 
bill,  generally,  but  brings  forward  a 
fact  which,  if  true,  displaces  it.  Rowe 
V.  Teed,  15  Ves.  Jr.  372;  National  Bank 
V.  Connecticut  Mut.  L.  Ins.  Co.,  104  U. 
S.  54. 

Distinguished  from  Answer.  —  A  plea 
differs  in  this  from  an  answer  in  the 
common  form,  that  it  demands  the 
judgment  of  the  court,  in  the  first  in- 
stance, whether  the  special  matter  set 
up  by  it  does  not  preclude  the  plaintiff 
from  his  right  to  answer  or  the  relief 
prayed  for  by  the  bill.  If  the  plea  be 
allowed,  nothing  remains  in  issue  be- 
tween the  parties,  so  far  as  the  plea 
extends,  but  the  truth  of  the  matter 
pleaded.  The  court,  in  the  first  in- 
stance, declares  that  if  the  matter  of 
the  plea  be  true  the  plaintiff  is  thereby 
debarred   of   the    benefit   of    so    much 
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of  his  suit  as  the  plea  may  extend 
to;  and,  for  the  purpose  of  this  de- 
termination, the  bill,  so  far  as  it  is 
not  contradicted  by  the  plea,  is  taken 
as  true.  But  this  judgment,  upon  the 
sufficiency  of  the  defense,  is  not  defini- 
tive; for  the  truth  of  the  plea  may  be 
denied  by  the  plainlifif  by  replication, 
and  the  parties  may  then  proceed  to 
examine  witnesses,  the  one  to  prove 
and  the  other  to  disprove  the  facts 
stated  in  the  plea.  Rouskulp  v.  Kersh- 
ner,  40  Md.  516. 

Distingtiished  from  Demiurrer.  —  A  de- 
murrer is  properly  upon  matter  defec- 
tive contained  in  the  bill  itself,  though 
not  foreign  matter;  but  a  plea  is  a 
foreign  matter  to  discharge  or  stay  the 
suit,  as  that  the  cause  has  been 
formally  dismissed,  or  that  the  plain- 
tiff is  outlawed  or  excommunicated, 
or  there  is  another  bill  pending  for 
the  same  cause,  or  the  like.  Car- 
roll V.  Waring,  3  Gill  &  J.  (Md.)  491; 
Farley  v.  Kittson,  120  U.  S.  303;  Noyes 
V.  Willard,  i  Woods  (U.  S.)  187.  And 
the  distinction  between  a  plea  and  a 
demurrer,  to  wit,  that  a  plea  must  aver 
facts  to  which  the  plaintiff  may  reply, 
and  not,  in  the  nature  of  a  demurrer, 
rest  on  facts  in  the  bill,  is  strictly 
true,  even  of  that  description  of  plea 
which  is  termed  negative,  for  it  is  the 
affirmative  of  the  proposition  which  is 
stated  in  the  bill.  In  other  words,  a 
plea  which  avers  that  a  certain  fact  is 
not  as  the  bill  affirms  it  to  be  sets  up 
matter  not  contained  in  the  bill.  Far- 
ley V.  Kittson,  120  U.  S.  303. 

Kinds  of  Fleas  —  Generally.  —  There 
are  two  kinds  of  pleas  known  in  equity, 
pure  pleas  and  pleas  not  pure,  or 
anomalous.  Carroll  v.  Waring,  3  Gill 
&  J.  I(Md.)  491;  Benson  v.  Jones,  i 
Tenn.  Ch.  498. 

Pure  Plea.  —  A  pure  plea  is  always 
to  some  matter  de  hors  the  bill.  Ben- 
son V.  Jones,  I  Tenn.  Ch.  498.  It  con- 
sists wholly  of  new  matter,  and  never 
requires  an  answer  to  support  it. 
Goldsmith  v.  Gilliland,  24  Fed.  Rep. 
154. 

Pleas  Not  Pure.  —  Although  a  plea  is 
generally  expected  to  advance  some 
new  matter  not  found  in  the  bill  as  a 
bar,  yet  this  does  not  apply  to  what  is 
called  a  negative  plea:  For  example, 
as  where  the  plaintiff  claimed  only 
as  administrator,  and  the  defendant 
pleaded  that  he  was  not  administrator. 


the  plea  was  allowed,  yet  it  was  obvious 
that  it  advanced  no  new  matter,  but 
rested  the  defense  upon  a  simple  denial 
of  one  of  the  component  parts  of  the 
plaintiff's  title  as  set  forth  in  the  bill. 
Carroll  v.  Waring,  3  Gill  &  J.  (Md.> 
491.  Such  pleas  are  permitted  in 
equity.  Rhino  v.  Emery,  79  Fed.  Rep. 
483.  And  are  called  pleas  not  pure,  or 
anomalous.  Allen  v.  Allen,  3  Tenn. 
Ch.  145;  Benson  v.  Jones,  i  Tenn.  Ch. 
498.  A  plea  not  pure  must,  in  addi- 
tion to  the  averment  of  the  matter  re- 
lied on  in  defense,  negative  facts  that 
are  stated  in  the  bill  for  the  purpose  of 
avoiding  the  matter  relied  on,  which 
are  material  to  the  complainant's 
rights,  and  must  be  accompanied  by  an 
answer  giving  the  discovery  to  which 
the  complainant  is  entitled  in  regard  to 
the  material  facts.  Greene  v.  Harris, 
II  R.  I.  5;  Whitthorne  v.  St.  Louis  Mut. 
L.  Ins.  Co.,  3  Tenn.  Ch.  147;  Allen  v. 
Allen,  3  Tenn.  Ch.  145;  Benson  v. 
Jones,  I  Tenn.  Ch.  498;  Piatt  v.  Oliver, 
I  McLean  (U.  S.)  295.  And  the  plea 
should  not  cover  the  whole  bill,  but 
only  so  much  as  does  not  relate  to  the 
discovery  of  facts  to  which  the  com- 
plainant has  a  right  to  require  an  an- 
swer in  support  of  the  plea.  Benson  v. 
Jones,  I  Tenn.  Ch.  498.  The  answer 
in  support  of  the  plea  forms  no  part  of 
the  defense,  but  is  that  evidence  which 
the  plaintiff  has  a  right  to  require  and 
to  use  to  invalidate  the  defense  made 
by  the  plea.  Such  answer  can  be  used 
only  to  support  or  disprove  the  plea. 
Andrews  v.  Brown,  3  Cush.  (Mass.) 
130.  Where  the  bill  avers  a  fact,  but 
avers  no  evidence  to  support  it,  the  de- 
fendant is  not  required  to  file  an  an- 
swer in  support  of  his  plea.  Rhino  v. 
Emery,  79  Fed.  Rep.  483. 

Requisites  of  Plea  —  Generally.  —  The 
general  rule  is  that  the  same  strictness 
is  required  in  a  plea  in  equity  as  in  a 
plea  at  law.  Gage  v.  Harbert,  145  111. 
530;  Gage  V.  Smith,  142  111.  191;  Che- 
ney V.  Patton,  134  111.  422;  Danels  v. 
Taggart,  i  Gill  &  J.  (Md.)  311;  Bassett 
V.  Salisbury  Mfg.  Co.,  43  N.  H.  249; 
Madison,  etc.,  Plank  Road  Co.  w. Water- 
town,  etc..  Plank  Road  Co.,  5  Wis.  173; 
Piatt  V.  Oliver,  i  McLean  (U.  S.)  295; 
Mutual  L.  Ins.  Co.  v.  Brune,  96  U.  S. 
588.  But  the  rule  is  exercised  with  a 
more  liberal  discretion.  Mutual  L. 
Ins.  Co.  V.  Brune,  96  U.  S.  588. 

Protestation.  —  A  plea  is  always  pref- 
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aced  by  a  protestation  against  any  con- 
fession or  admission  of  the  facts  stated 
in  the  bill;  but  the  only  use  of  this 
seems  to  be  to  prevent  conclusion  in 
another  suit,  because,  for  the  purpose 
of  deciding  the  validity  of  the  plea,  the 
bill,  so  far  as  it  is  not  contradicted  by 
the  plea,  is  admitted  to  be  true.  Coop. 
Eq.  PI.  231. 

Extent — Generally.  — After  the  protes- 
tation, the  defendant  always  states  in 
the  plea  the  extent  to  which  it  goes. 
Coop.  Eq.  PI.  231.  However,  if  the 
plea  is  to  the  whole  bill  and  does  not 
extend  to  or  cover  the  whole  of  the  bill, 
it  is  bad.  Lyon  v.  Dees,  84  Ala.  595; 
Snow  V.  Counselman,  136  111.  191;  Bell 
V.  Woodward.  42  N.  H.  181;  Noe  v. 
Noe,  32  N.  J.  Eq.  469;  Beard  z/.  Bowler, 
2  Bond  (U.  S.)  13. 

Plea  to  Part  of  Bill.  —  A  plea  may  be 
filed  to  a  part  only  of  the  bill.  Snow  v. 
Counselman,  136  111.  191;  Graves  v. 
Blondell,  70  Me.  190;  Clark  z/.  Saginaw 
City  Bank,  Harr.  (Mich.)  240;  Saunders 
V.  Gregory,  3  Heisk.  (Tenn.)  567;  U.  S. 
V.  American  Bell  Telephone  Co.,  30 
Fed.  Rep.  523.  In  which  case  it  must 
clearly  and  definitely  point  out  the  par- 
ticular part  which  such  plea  is  designed 
to  cover;  that  is,  the  part  of  the  dis- 
covery or  relief  intended  to  be  covered 
by  the  plea  must  be  set  out  in  the 
words  of  the  bill,  or  by  such  a  descrip- 
tion that  the  court  will  not  be  obliged 
to  look  into  the  whole  bill  to  find  the 
part  covered  by  the  plea.  Snow  v. 
Counselman,  136  111.  191;  Jarvis  z/.  Pal- 
mer, II  Paige  (N.  Y.)  650. 

Facts  Constituting  Defense, —  Plea  must 
state  all  facts  necessary  to  make  the  bar 
complete  and  applicable  to  the  cause  of 
action.  Andrews  v.  Huckabee,  30  Ala. 
143;  Gagew.  Harbert.  145  111.  530;  Gage 
V.  Smith,  142  111.  191;  Cheney  v.  Patton, 
134  111.  422;  Danels  v.  Taggart,  i  Gill 
&  J.  (Md.)  311;  Meeker  v.  Marsh,  i  N. 
J.  Eq.  198;  Allen  e/.  Randolph,  4  Johns. 
Ch.  (N.  Y.)  693;  Madison,  etc..  Plank 
Road  Co.  V.  Watertown,  etc..  Plank 
Road  Co.,  5  Wis.  173;  Riley  v.  Lyons, 
II  Heisk.  (Tenn.)  246;  Whitthorne  v. 
St.  Louis  Mut.  L.  Ins.  Co.,  3  Tenn.  Ch. 
147.  The  plea  must  be  so  complete 
and  perfect  in  itself  that  it  will,  if  true, 
defeat  the  equities  of  the  bill  and  be 
sufficient  to  determine  the  whole  cause. 
Greene  v.  Harris,  11  R.  I.  5;  Madison, 
etc..  Plank  Road  Co.  v.  Watertown, 
etc.,  Plank  Road  Co.,  5  Wis.  173;  Piatt 


V.  Oliver,  i  McLean  (U.  S.)  295;  Mc- 
Closkey  v.  Barr,  38  Fed.  Rep.  165; 
McDonald  v.  Salem  Capital  Flour-Mills 
Co.,  31  Fed.  Rep.  577.  Where  a  plea 
states  a  legal  conclusion,  and  not  the 
facts,  it  is  insufficient.  Riley  z/.  Lyons, 
II  Heisk.  (Tenn.)  246;  Whitthorne  v. 
St.  Louis  Mut.  L.  Ins.  Co.,  3  Tenn.  Ch. 
147;  Madison,  etc.,  Plank  Road  Co.  v. 
Watertown,  etc..  Plank  Road  Co.,  5 
Wis.  173;  National  Bank  v.  Connecticut 
Mut.  L.  Ins.  Co.,  104  U.  S.  54;  Hudson 
V.  Randolph,  66  Fed.  Rep.  216.  All 
facts  must  be  averred  clearly  and  pre- 
cisely. Gage  V.  Harbert,  145  111.  530; 
Gage  V.  Smith,  142  111.  191;  Cheney  v. 
Patton,  134  111.  422;  Mount  v.  Manhat- 
tan Co.,  41  N.  J.  Eq.  211;  National 
Bank  v.  Connecticut  Mut.  L.  Ins.  Co., 
104  U.  S.  54.  And  the  plea  must  not 
be  argumentative.  Bassett  v.  Salis- 
bury Mfg.  Co.,  43  N.  H.  249;  McDon- 
ald V.  Salem  Capital  Flour  Mills  Co., 
31  Fed.  Rep.  577.^ 

A  proper  plea  is  a  defense  such  as 
reduces  the  cause,  or  some  part  of  it, 
to  a  single  point,  and  from  thenceforth 
creates  a  bar  to  the  suit,  or  to  the  part 
of  it  to  which  the  plea  applies.  Albany 
City  Bank  v.  Dorr,  Walk.  (Mich.)  317; 
U.  S.  V.  American  Bell  Telephone  Co., 
30  Fed.  Rep.  523. 

Although  the  averments  in  the  plea 
ought  generally  to  be  positive,  yet  in 
some  cases  the  defendant  is  permitted 
to  aver  according  to  the  best  of  his 
knowledge  and  belief,  as  that  an  ac- 
count is  just  and  true;  and  in  all  cases 
of  negative  averments  and  of  aver- 
ments of  facts  not  within  the  imme- 
diate knowledge  of  the  defendant  it 
seems  improper  to  require  a  positive 
assertion.     Coop.  Eq.  PI.  228. 

Duplicity.  —  Where  a  plea  sets  up  two 
distinct  defenses,  it  is  bad  for  duplicity. 
Driver  v.  Driver,  6  Ind.  286;  Didier  v. 
Davison,  10  Paige  (N.  Y.)  515;  Rhode 
Island  V.  Massachusetts,  14  Pet.  (U.  S.) 
210.  Unless  the  defenses  are  all  con- 
ducive to  the  single  point  on  which  the 
defendant  means  to  rest  his  defense. 
Rhode  Island  v.  Massachusetts,  14  Pet. 
(U.  S.)  210. 

A  plea  may  consist  of  a  variety  of 
facts  and  circumstances,  provided  they 
are  not  inconsistent  with  one  another 
and  all  tend  to  one  point,  making  out 
one  connected  proposition  sufficient  of 
itself  to  form  a  defense  to  the  bill,  and 
not  showing  separate  and  distinct  de- 
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fenses,  one  of  which  would  have  been 
sufficient.  Loud  v.  Sergeant,  i  Edw. 
(N.  Y.)  164;  Bogardus  v.  Trinity  Church, 
4  Paige  (N.  Y.)  178;  Littlejohn  v.  Will- 
iams, I  Dev.  &  B.  Eq.  (21  N.  Car.)  343; 
Briggs  V.  Stroud,  58  Fed.  Rep,  717; 
Goldsmith  v.  Gilliland,  24  Fed.  Rep. 
154;  Rhode  Island  v.  Massachusetts, 
14  Pet.  (U.  S.)  210.  A  plea  is  not  ren- 
dered double  by  the  mere  insertion 
therein  of  several  averments  that  are 
necessary  to  exclude  conclusions  aris- 
ing from  allegations  made  in  the  bill  to 
anticipate  and  defeat  the  bar  which 
might  be  set  up  in  the  plea.  Bogardus 
V.  Trinity  Church,  4  Paige  (N.  Y.)  178. 
Where  a  plea  to  the  jurisdiction  sets 
up  want  of  proper  citizenship  and  also 
pendency  of  another  suit,  it  is  bad  for 
duplicity.  Briggs  v.  Stroud,  58  Fed. 
Rep.  717. 

Where  the  plea  consists  of  numerous 
facts  and  circumstances,  and  such  facts 
and  circumstances  give  as  their  result 
one  clear  ground  upon  which  the  whole 
equity  of  the  cause  maybe  disposed  of, 
it  is  not  bad  for  duplicity.  Hazard  v. 
Durant,  25  Fed.  Rep.  26. 

Plea  Good  in  Part.  —  A  plea  may  be 
good  in  part  and  bad  in  part,  and  where 
It  is  more  extensive  than  the  subject- 
matter  to  which  it  applies  it  will  be  al- 
lowed to  stand  to  so  much  of  the  bill  as 
it  may  properly  apply  to  and  an  answer 
is  required  as  to  the  remainder.  Bell  v. 
Woodward,  42  N.  H.  181  French  v.  Shot- 
well,  5  Johns.  Ch.  (N.  Y.)  555;  French  v. 
Shotwell,  20  Johns.  (N.Y.)  668;  Wythe  v. 
Palmer,  3  Sawy.  (U.  S.)  412;  Hardon  v. 
Newton,  14  Blatchf.  (U.  S.)  376;  Beard 
V.  Bowler,  2  Bond  (U.  S.)  13;  Rhino  v. 
Emery,  79  Fed.  Rep.  483.  Unless  it 
has  the  vice  of  duplicity  in  it.  Kirk' 
Patrick  v.  White,  4  Wash.  (U.  S.)  595. 

Though  a  plea  may  be  bad  in  part 
and  not  in  whole,  and  may  accordingly 
be  allowed  in  part  and  overruled  in 
part,  yet  no  case  appears  in  which  two 
defenses  offered  by  a  plea  have  been 
separated  and  one  allowed  and  the 
other  barred.  The  reason  for  the  rule 
is,  that  the  plea  may  consist  of  many 
facts  and  circumstances  without  being 
bad  for  duplicity,  or  multifariousness, 
provided  they  furnish  as  a  result  one 
clear  ground  upon  which  the  equity  of 
the  bill,  or  a  part  thereof  pleaded  to, 
may  be  disposed  of.  McCloskey  v. 
Barr,  38  Fed.  Rep.  165. 
Conclusion.  —  The  conclusion  of  a  plea 


is  a  repetition  that  the  matter  set  up  in 
the  substance  of  the  plea  is  relied  upon 
as  an  objection  to  the  jurisdiction,  to 
the  person  of  the  plaintiff  or  defendant, 
or  in  bar  of  the  suit,  with  a  prayer  for 
judgment  of  the  court  whether  the  de- 
fendant ought  to  be  compelled  to  make 
any  further  or  other  answer  to  the  bill, 
or  to  the  part  of  it  to  which  the  plea  is 
offered.  Coop.  Eq.  PI.  231.  A  plea 
that  does  not  contain  such  a  conclusion 
is  defective.  Danels  v.  Taggart.  I  Gill 
&J.  (Md.)3ii. 

Must    be    Signed.  —  A   plea    must  be 
signed  by  counsel.     Coop.  Eq.  PI.  231. 

Verification  —  Generally.  —  Wherever 
the  plea  puts  in  issue  matter  in  pais,  or 
which  maybe  established  on  the  hear- 
ing by  the  testimony  of  witnesses,  it 
should  be  verified  by  oath.  Coop.  Eq. 
PI.  23;  Carroll  v.  Waring,  3  Gill  & 
J.  (Md.)  491;  Heartt  v.  Corning,  3  Paige 
(N.  Y.)  566;  Graham  v.  Nelson,  5 
Humph.  (Tenn.)  605;  Ewing  v.  Blight, 
3  Wall.  Jr.  (C.  C.)  134.  Verification  is 
necessary,  even  though  the  bill  pray  an 
answer  without  oath.  Harrison  v.  Far- 
rington,  38  N.  J.  Eq.  358.  If  the  de- 
fendant fails  to  verify  his  plea,  it  may, 
upon  application,  be  set  aside  or  taken 
off  the  file.  Bassett  v.  Salisbury  Mfg. 
Co.,  43  N.  H.  249.  In  Trower  v.  Ber- 
nard, 37  Fla.  226,  it  was  held  that  a 
plea  not  sworn  to  by  counsel  may  be 
ignored  and  a  decree  pro  confesso  en- 
tered. Pleas  to  the  jurisdiction  of  the 
court  or  in  disability  of  the  person  of 
the  plaintiff,  as  well  as  pleas  in  bar  of 
any  matter  of  record,  may  be  put 
in  without  oath,  although  this  is  true 
only  where  the  truth  of  the  plea  ap- 
pears by  some  record.  Coop.  Eq.  PI. 
232;  Carroll  v.  Waring,  3  Gill  &  J. 
(Md.)  491;  Ewing  v.  Blight,  3  Wall.  Jr. 
(C.  C.)  134. 

The  principle  upon  which  the  court 
acts  in  requiring  pleas  to  be  put  in  un- 
der oath  is,  that  it  will  not  permit  a  de- 
fendant to  delay  or  evade  the  discovery 
sought  unless  he  will  first  pledge  his 
oath  to  the  truth  for  at  least  to  his  be- 
lief of  the  truth)  of  the  facts  upon  which 
he  relies,  in  all  cases  where  the  facts 
are  those  of  which  the  court  does  not 
take  official  notice.  Ewing  v.  Blight,  3 
Wall.  Jr.  (C.  C.)  134. 

Where  a  plea  rests  solely  upon  a  statute, 
it  is  a  plea  of  matter  of  record  and  need 
not  be  verified,  but  if  it  be  necessary  to 
couple  any  mere  matter  of  fact  with  the 
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statute  in  order  to  constitute  a  complete 
defense,  then  the  plea  must  be  on  oath, 
because  the  defense  would  be  unavail- 
able without  an  averment  of  such  fact, 
and  the  defendant  must  verify  by  his 
oath  all  facts  advanced  by  him  as  a  de- 
fense. Carroll  v.  Waring,  3  Gill  &  J. 
(Md.)  491- 

On  Information  and  Belief.  —  Where 
the  facts  averred  in  the  pleading  are  of 
the  defendant's  own  knowledge  or  are 
acts  of  himself,  they  must  be  sworn  to 
positively.  Ewing  v.  Blight,  3  Wall.  Jr. 
(C.  C.)  134.  If  they  are  acts  of  others, 
not  necessarily  within  his  knowledge, 
they  need  not  be  sworn  to  positively: 
it  is  sufficient  if  he  swears  to  his  belief 
of  their  truth.  Ewing  v.  Blight,  3 
Wall.  Jr.  (C.  C.)  134.  Especially  where 
the  plea  is  in  the  negative  and  denies 
some  fact  alleged  afBrmatively  in  the 
bill.  Ewing  v.  Blight,  3  Wall.  Jr.  (C. 
C.)  134.  It  is  not  necessary  to  set  forth 
the  reasons  of  such  belief  or  to  distin- 
guish between  how  much  of  the  plea  is 
founded  on  information  and  how  much 
on  personal  knowledge  and  how  much 
on  legal  investigation  or  instruction  of 
counsel.  Ewing  v.  Blight,  3  Wall.  Jr. 
(C.  C.)  134. 

Where  statute  prescribes  form  of  verifi- 
cation, it  must  be  assumed  that  no 
other  or  further  verification  is  neces- 
sary. Harrison  v.  Farrington,  38  N.  J. 
Eq.  358. 

Several  Fleas.  —  It  is  not  usual  or 
proper  practice,  without  leave  of  court, 
to  file  separate  and  distinct  pleas  in  bar. 
Driver  v.  Driver,  6  Ind.  286;  Saltus  v. 
Tobias,  7  Johns.  Ch.  (N.  Y.)  214;  Didier 
V.  Davison,  10  Paige  (N.  Y.)  515;  New 
York,  etc..  Coal  Co.  v.  Spencer,  3 
Pa.  Dist.  694;  Providence  Sav.  Inst. 
V.  Barr,  17  R.  I.  131;  Benson  v.  Jones, 
I  Tenn.  Ch.  498;  McCloskey  v.  Barr, 
38  Fed.  Rep.  165;  Noyes  v.  Willard,  i 
Woods  (U.  S.)  187. 

The  reason  for  this  rule  is,  that  the 
defendant  must  reduce  his  defense  to  a 
single  point,  the  object  of  the  plea  being 
to  save  litigants  the  expense  and  trouble 
of  going  into  the  evidence  on  a  trial  at 
large.  The  defendant  may  put  into  his 
answer  all  the  facts  on  which  his  de- 
fense rests.  Saltus  v.  Tobias,  7  Johns. 
Ch.  (N.  Y.)2i4;  McCloskey  v.  Barr,  38 
Fed.  Rep.  165. 

However,  where  great  inconvenience 
will  result  to  the  defendant  by  his  being 
compelled  to  answer  the  complainant's 


bill,  the  court  may,  upon  special  appli- 
cation, give  him  permission  to  plead 
separate  pleas  in  bar.  Didier  v.  Davison. 
10  Paige  (N.  Y.)  515.  When  several 
pleas  will  not  lead  to  diverse  issues. 
Providence  Sav.  Inst.  v.  Barr,  17  R.I. 
131.  Defendant  will  not  be  admitted 
to  plead  double  where  the  affidavit 
shows  merely  that  he  has  several  de- 
fenses of  which  he  might  avail  himself 
by  plea,  if  permitted  to  do  so.  Didier 
V.  Davison,  10  Paige  (N.  Y.)  515.  The 
general  rule  in  chancery  is,  that  if  a 
defendant  wishes  to  set  up  more  than 
one  defense  to  the  complainant's  bill  he 
must  do  so  by  an  answer,  and  to  justify 
the  court  in  departing  from  this  gen- 
eral rule  the  defendant  must  make  out 
a  very  special  case  of  hardship  and  in- 
convenience to  him  if  he  should  be  re- 
quired to  make  his  several  defenses  by 
answer.  Didier  v.  Davison,  10  Paige 
(N.  Y.)  515.  The  cases  in  which  the 
court  allows  the  defendant  to  make 
several  defenses  by  pleas  are  those  in 
which  the  making  of  the  defense  by 
answer  would  render  it  necessary  for 
the  defendant  to  set  out  very  long  ac- 
counts, or  in  which  the  discovery  sought 
by  the  bill  would  be  productive  of  in- 
jury to  the  defendant  in  his  business  or 
otherwise.  Didier  v.  Davison,  10  Paige 
(N.  Y.)  515.  Where  several  pleas  to  the 
same  bill  are  put  in,  the  defendant  must 
point  out  to  what  part  of  the  bill  each 
plea  is  applicable.  New  York,  etc.. 
Coal  Co.  V.  Spencer,  3  Pa.  Dist.  694. 

But  see  Moreton  v.  Harrison,  i  Bland 
(Md.)  491,  holding  that  defendant  may, 
at  the  same  time,  plead  two  or  more 
pleas  in  bar. 

Plea  and  Answer  —  Generally,  —  If  the 
plea  goes  to  the  whole  bill,  no  answer 
need  be  made.  Graves  v.  Blondell,  70 
Me.  190. 

Where  the  defendant,  at  the  same 
time,  sets  up  the  same  defense  by 
answer  as  the  plea  in  bar,  the  answer 
overrules  the  plea  and  it  will  be  dis- 
regarded. State  Bank  v.  Dugan,  2 
Bland  (Md.)254;  Chase's  Case,  i  Bland 
(Md.)2o6;  Clark  z/.  Saginaw  City  Bank, 
Harr.  (Mich.)  240;  Bangs  v.  Strong.  10 
Paige(N.Y.)  11;  Harrison  v.  Farrington, 
38  N.  J.  Eq.  358;  Corlies  v.  Corlies,  23 
N.  J.  Eq.  197;  Joyce  v.  Gunnels,  2 
Rich.  Eq.  (S.  Car.)  259;  Cheatham  v. 
Pearce,  89  Tenn.  668;  Lewis  v.  Baird.. 
3  McLean,  (U.  S.)  56;  Hudson  v.  Ran- 
dolph, 66  Fed.  Rep.  216. 
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15233. 


PLEAS. 


15235. 


aa.  In  General. 

Form  No.  i  5233.* 

(Curt.  Eq.  Prec.  152.) 

The  plea  of  Richard  Roe,  defendant  (or  of  Richard  Roe  and  Nathan 
JTale^  defendants^  to  the  bill  of  complaint  of  John  Doe,  complainant. 

bb.  Plea  to  Part  and  Answer  to  Residue  of  Bill. 

Form  No.  15234.' 
(3  Barb.  Ch.  Pr.  (2d  ed.),  Nos.  77,  80.) 

The  joint  plea  of  the  defendants  Richard  Roe  and  John  Jones, 
defendants,  to  part,  and  their  joint  and  several  answers  to  the  residue 
of  the  bill  of  complaint  of  John  Doe,  complainant. 

(^)  By  One  of  Several  Defendants, 
aa.  In  General. 


The  reason  for  this  rule  is,  that  one 
of  the  peculiar  and  proper  offices  of  a 
plea  is  to  present  such  a  defense  as 
shows  that  the  defendant  cannot  be 
compelled  to  make,  or  may  well  be  ex- 
cused from  making,  such  an  answer  as 
the  bill  calls  for,  and  therefore,  upon 
the  ground  of  inconsistency,  the  de- 
fendant cannot  be  permitted  by  way  of 
plea  to  aver  that  he  ought  not  to  be 
compelled  to  answer  and  at  the  same 
time  put  his  defense  to  the  same  mat- 
ter into  the  form  of  such  an  answer  as 
the  bill  calls  for.  Hence,  if  a  defend- 
ant answers  to  anything  as  to  which 
he  has  pleaded,  he  thereby  overrules 
his  plea,  for  his  plea  is  only  that  he 
should  not  answer,  so  that  if  he  an- 
swers he  waives  his  plea  to  the  same 
matter.  This  principle  is  equally  ap- 
plicable to  demurring  and  answering 
and  demurring  and  pleading  to  the 
same  part.  State  Bank  v.  Dugan. 
2  Bland  (Md.)  254;  Chase's  Case,  i 
Bland  (Md.)  206;  Harrison  v.  Farring- 
ton,  33  N.  J.  Eq.  358;  Joyce  v.  Gun- 
nell.  2  Rich.  Eq.  (S.  Car.)  259. 

But  see  Talbot  v.  Darnall,  6  B.  Mon. 
(Ky.)  486,  wherein  a  plea  filed  to  the 
jurisdiction  was  accompanied  with  an 
answer  which  also  insisted  upon  want 
of  jurisdiction.  The  court  held  that 
the  plea  might  properly  be  regarded  as 
a  part  of  the  answer,  and  that  as  de- 
fendant clearly  did  not  waive  the  plea, 
but  relied  upon  the  question  of  juris- 
diction, and  upon  that  ground  resisted 
any  decree  against  him,  the  court  prop- 
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erly  decided  the  question  of  jurisdiction 
upon  the  pleadings.  And  Saddler  v. 
Glover,  i  B.  Mon.  (Ky.)  53.  wherein 
defendant  filed  an  answer  simultane- 
ously with  his  plea  in  bar.  It  was  held 
that  the  plea,  relying  on  defendant's 
bar,  was  not  waived  by  the  answer,  the 
practice  being  in  this  respect  unlike 
that  of  England,  especially  since  the 
statute  of  1812,  on  the  subject  of  plead- 
ing, and  which  the  courts  of  Kentucky 
have  adopted  by  analogy,  allowing  the 
filing  of  a  plurality  of  pleas  at  law. 

Where  plea  is  to  a  part  of  bill  only,  de- 
fendant must  answer  to  the  remainder. 
Graves  v.  Blondell,  70  Me.  190;  Clark 
V.  Saginaw  City  Bank,  Harr.  (Mich.) 
240. 

Where  the  complainant  states  several 
matters  in  his  bill,  which,  if  admitted 
to  be  true,  would  be  evidence  to  coun- 
terprove  the  allegations  of  the  plea,  it 
is  necessary  to  negative  such  matters 
by  general  averments  in  the  plea,  and 
to  support  the  plea  by  answer  as  to 
such  matters.  Bogardus  v.  Trinity 
Church,  4  Paige  (N.  Y.)  178. 

Where  the  bill  anticipates  the  bar,  and 
alleges  facts  to  avoid  it,  an  answer  is 
necessary  to  support  the  plea;  and  in 
such  case  it  is  proper  not  only  that  the 
plea  contain  all  necessary  averments 
to  overthrow  those  allegations,  but 
that  the  defendant  support  his  plea  by 
an  answer  denying  those  allegations. 
Harrison  v.  Farrington,  38  N.  J.  Eq, 
358. 

1.  See,  generally,  supra,  note  3,  p.  943. 
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Form  No.  15235.' 

(2  Harr.  Ch.  Pr.  406.) 

The  several  plea  of  Richard  Roe,  one  of  the  defendants  to  the  bill 
of  complaint  ol  John  Doe,  complainant. 

bb.  Plea  to  Part  and  Answer  to  Residue  of  Bill. 

Form  No.  15236.' 
(2  Harr.  Ch.  Pr.  405.) 

The  plea  of  Richard  Roe,  one  of  the  defendants,  to  part,  and  his 
answer  to  the  residue  of  the  bill  of  complaint  oi  John  Doe  and  others, 
complainants. 

(2)  Commencement. 
{a)  In  General. 

Form  No.  15237.' 

(Equity  Draftsm.  640.) 

This  defendant  by  protestation  not  confessing  or  acknowledging 
all  or  any  of  the  matters  and  things  in  the  said  complainant's  said 
bill  mentioned  to  be  true  in  such  manner  and  form  as  the  same  are 
therein  and  thereby  set  forth  and  alleged,  doth  plead  thereunto,  and 
for  plea  saith  that  {Here  state  the  substance  of  the  pled). 

Form  No.  15238.' 
(Curt.  Eq.  Prec.  152.) 

This  defendant  (or  these  defendants,  respectively)  by  protestation, 
not  confessing  or  acknowledging  all,  or  any  of  the  matters  and  things 
in  the  said  complainant's  bill  of  complaint,  mentioned  and  contained 
to  be  true,  in  such  sort,  manner  and  form,  as  the  same  are  therein 
set  forth  and  alleged,  for  plea  to  the  whole  of  the  said  bill  (or  to  so 
much  and  such  part  of  the  said  bill  as  prays,  etc. ,  or  seeks  a  discovery 
from  this  defendant  or  these  defendants.  Whether^  etc.),  says,  that 
\ffere  set  out  the  substance  of  the  plea). 

(b)  Coupled  with  Answer .^ 

1.  See,  generally,  supra,  note  3,  p.  Protestation  Against  Waiver.  —  Where 
g42.  an  answer  accompanies  a  plea  in  order 

2.  Answer  Supporting  Plea.  —  An  an-  to  support  it,  it  is  prefaced  with  an 
swer  to  support  a  plea  must  be  full  and  averment  that  the  defendant  is  not 
clear,  or  it  will  not  be  effectual  to  sup-  thereby  waiving  his  plea,  but  wholly 
port  the  plea;  for  the  court  will  intend  relying  thereon.  Coop.  Eq.  PI.  231. 
the  matters  so  charged  against  the  And  where  the  plea  is  not  to  the  whole 
pleader  unless  they  are  fully  and  bill,  but  only  to  a  part,  the  answer  is 
clearly  denied;  but  though  every  cir-  commenced  with  the  same  protestation 
cumstance  charged  in  a  bill  is  not  pre-  against  a  waiver  of  the  plea  and  a  dec- 
cisely  answered,  yet  if  it  is  in  substance  laration  that  it  is  intended  to  be  only 
answered,  it  will  be  sufficient  to  support  an  answer  to  the  residue  of  the  bill  not 
the  plea.     Coop.  Eq.  PI.  228.  covered  by  the  plea.     Coop.  Eq.  PI.  231. 
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15239.  PLEAS.  15240* 

Form  No.  15239.' 

(3  Barb.  Ch.  Pr.  (2d  ed.).  Nos.  77,  80.) 

This  defendant  (or  these  defendants^  respectively)  by  protestation,  not 
confessing  or  acknowledging  all  or  any  of  the  matters  and  things  in 
the  said  complainant's  bill  to  be  true,  in  such  manner  and  form  as  the 
same  are  therein  set  forth  and  alleged,  as  to  so  much  and  to  such 
parts  of  the  said  bill  as  seeks  that  this  defendant  may  answer  and  set 
forth  whether  {as  in  the  bill),  and  whether  {as  in  the  bill),  and  prays 
(setting  out  prayer  if  relief  be  prayed),  doth  plead,  and  for  plea  to  so 
much  and  such  part  of  said  bill  as  prays,  or  seeks  a  discovery  from 
this  defendant  (or  these  defendants)  whether  {as  in  the  bill),  says  (or 
say)  thdit  {Here  state  substance  of  the  plea).  Therefore  this  defendant 
(or  these  defendants,  respectively)  doth  (or  do)  plead  the  said  Act  of  the 
Legislature  (or  want  of  proper  parties,  or  release,  etc.,  setting  out  sub- 
stance of  defense)  in  bar  to  so  much  of  said  bill  as  is  hereinbefore 
particularly  mentioned,  and  prays  {ov pray)  the  judgment  of  this 
honorable  court  whether  he  (or  they)  should  be  compelled  to  make 
any  further  answer  to  so  much  of  the  said  bill  as  is  hereinbefore 
pleaded  to,  and  he  (or  they)  further  prays  {or  pray)  to  be  hence  dis- 
missed with  his  (or  their)  reasonable  costs  and  charges  in  this  behalf 
most  wrongfully  sustained. 

And  as  to  the  residue  of  the  said  bill  this  defendant  (or  these 
defendants),  not  waiving  his  (or  their)  said  plea,  but  relying  thereon, 
and  saving  and  reserving  to  himself  (or  themselves)  now  and  at  all 
times  hereafter,  all  and  all  manner  of  benefit  and  advantage  of  excep- 
tion which  can  or  may  be  had  to  the  residue  of  the  said  bill  of  com- 
plaint, for  answer  thereto,  or  to  so  much  thereof  as  this  defendant  (or 
these  defendants)  is  (or  are)  advised  is  in  any  wise  material  for  him  (or 
them)  to  answer  unto,  answers  (or  answer)  and  says  (or  say)  that  {Here 
state  the  substance  of  the  answer). 


(8)  Conclusion. 

Form  No.  15240.' 

(Curt.  Eq.  Prec.  152;  3  Barb.  Ch.  Pr.  (2d  ed.),  No.  78.) 

Therefore  this  defendant  {or  these  defendants)  doth  (or  do  aver  and) 
plead  the  said  Act  of  the  Legislature  (or  want  of  parties  or  release,  etc., 
setting  out  substance  of  defense  as  the  case  may  be)  in  bar  to  the  said 
complainant's  bill  (or  to  so  much  of  the  said  bill  as  is  hereinbefore  men- 
tioned) and  prays  (or  pray)  the  judgment  of  this  honorable  court 
whether  he  (or  they)  should  be  compelled  to  make  any  further  answer 
to  the  said  bill  (or  to  so  much  of  the  said  bill  as  is  hereinbefore  pleaded 
to),  and  prays  (or  pray)  to  be  hence  dismissed  with  his  (or  their) 
reasonable  costs  and  charges  in  that  behalf  most  wrongfully  sustained. 

Jeremiah  Mason,  Solicitor  for  defendant. 
Oliver  Ellsworth,  of  counsel. 

1.  See,  generally,  supra,  note  3,  p.  942. 
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PLEAS. 


15243. 


b.  In  the  Various  States. 


ALABAMA. 

Form  No.  15241.) 

The  State  of  Alabama,  \ 
Jefferson  County.  j 

John  Doe,  complainant,  \  In  Chancery,  at  Birmingham,  Alabama,  Six- 
against  >      teenth    District,  Northwestern    Chancery 

Richard  Roe,  d.ti^n<\dSi\..)      Division.     August  Ttxva,  iS98. 

The  plea  of  Richard  Roe,  defendant,  to  the  bill  of  complaint  of 
John  Doe,  complainant. 

This  defendant,  by  protestation,  not  confessing  or  acknowledging 
all  or  any  of  the  matters  and  things  in  said  complainant's  bill  of  com- 
plaint mentioned  and  complained,  to  be  true,  in  such  sort,  manner 
and  form  as  the  same  are  therein  set  forth  and  alleged,  for  plea  to 
the  whole  of  said  bill,  saith  that  (Jlere  state  the  substance  of  the  plea). 

Therefore  this  defendant  doth  plead  {^Here  set  out  substance  of 
defense')  in  bar  to  the  said  complainant's  bill  and  prays  the  judgment 
of  this  honorable  court  whether  he  should  be  compelled  to  make  any 
further  answer  to  the  said  bill,  and  prays  to  be  hence  dismissed 
with  his  reasonable  costs  and  charges  in  that  behalf  most  wrongfully 
sustained. 

Jeremiah  Mason,  Attorney  for  Defendant.* 


DELAWARE. 


In  Chancery. 
Kent  County,  ss. 


Form  No.  15242.* 

Richard  Roe 

ats. 

John  Doe. 

The  plea  of  Richard  Roe,  defendant,  to  the  bill  of  complaint  of 
John  Doe,  complainant. 

This  defendant,  by  protestation,  {coniinuing  as  in  Form  No.  152^.1^ 
down  to  *). 

DISTRICT  OF  COLUMBIA. 

Form  No.  15243,2 

In  the  Supreme  Court  of  the  District  of  Columbia^  the  fifth  day  of 
June,  1 897. 


1.  Alabama.  —  The  defendant  may  in- 
corporate all  matters  of  defense  in  his 
answer  and  is  not  required  to  plead 
specially  in  any  case.    Civ.  Code  (1896), 

§699- 

See,  generally,  supra,  note  3,  p. 
942. 

2.  Delaware.  —  Rev.  Stat.  (1893),  p. 
704,  i^  I,  provides  that  the  court  of 
chancery  shall  have  full  power  to  hear 
and  decree  all  matters  and  causes  in 


equity,  and  the  proceedings  shall  be 
*  *  *  by  bill,  answer  and  other  proper 
pleadings. 

See,  generally,  supra,  note  3,  p.  942. 

3,  District  of  Columbia.  —  The  de- 
fendant may,  at  a  time  before  the  bill 
is  taken  for  confessed,  or  afterward 
with  the  leave  of  the  court,  demur  or 
plead  to  the  whole  bill  or  to  part  of  it, 
and  he  may  demur  to  part,  plead  to 
part,  and  answer  as  to  the  residue;  but. 
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15243.  PLEAS.  15244. 

John  Doe,  plaintiff,      1 

against  V  In  Equity.     No.  172. 

Richard  Roe,  defendant.  ) 

The  plea  of  Richard  Roe,  defendant,  to  the  bill  of  complaint  of 
John  Doe,  plaintiff. 

This  defendant,  by  protestation,  {continuing  as  in  Form  No.  15241, 
do7un  to  *'). 
District  of  Columbia,  to  wit  : 

The  fifth  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-eight,  before  me,  the  subscriber,  a  justice  of  the 
peace  in  and  for  the  district  aforesaid,  personally  appeared  Richard 
Roe,  the  defendant  above  named,  and  made  oath  that  the  plea  by  him 
interposed  in  the  above  named  cause  is  not  interposed  for  delay  and 
is  true  in  fact. 

Richard  Roe. 
Sworn  and  subscribed  to  before  me  this  fifth  day  oi  June,  i897. 
Abraham  Kent,  Justice  of  the  Peace.     (seal)1 
I,  Jeremiah  Mason,  do  hereby  certify  that  I  am  the  solicitor  and 
of  counsel  for  the  defendant  in  this  cause;  that  in  my  opinion  the 
plea  above  interposed  by  him  is  well  founded  in  law. 

Jeremiah  Mason,  Solicitor  and  of 
Counsel  for  Defendant.^ 

FLORIDA. 

Form  No.  15244.* 

In  the  Circuit  Court  of  the  Second  Judicial  Circuit  of  the  State  of 
Florida,  in  and  for  Leon  County,  in  Chancery  sitting. 
John  Doe 

against 
Richard  Roe. 

The  plea  of  Richard  Roe,  defendant,  to  the  bill  of  complaint  of  John 
Doe,  complainant. 

This  defendant,  by  protestation,  {continuing  as  in  Form  No.  152^1, 
do7vn  to  *). 

in  every  case  in  which  the  bill  specially  law.     Dist.  of  Col.   Supreme  Ct.    Eq. 

charges  fraud  or  combination,  a  plea  Rules,  No.  28. 

to  such  part  must  be  accompanied  with  8.  Florida.  —  The  defendant  may,  at 

an  answer  fortifying  the  plea  and  ex-  at  any  time  before  the  bill  is  taken  as 

plicitly   denying  the  fraud   and   com-  confessed,  or  afterward  with  the  leave 

bination   and   the  facts  on   which  the  of  the  court,  demur  or    plead   to   the 

charge  is  founded.     Supreme  Ct.  Eq.  whole  bill  or  to  part  of  it,  and  he  may 

Rules,  No.  29.  demur  to  part,  plead  to  part,  and  an- 

See,     generally,    supra,    note  3.    p.  swer  as  to   residue;  but,  in  every  case 

942.               _  in    which    the    bill    specially    charges 

1.  Affidavit.  —  No  plea  shall  be  filed  fraud  or  combination,  a  plea  to  such 
unless  supported  by  the  affidavit  of  the  part  must  be  accompanied  with  an  an- 
defendant  that  it  is  not  interposed  for  swer  fortifying  the  plea  and  explicitly 
delay  and  that  it  is  true  in  fact.  Dist.  denying  the  fraud  and  combination 
of  Col.  Supreme  Ct.  Eq.  Rules,  No.  28.  and   the  facts  on  which   the  charge  is 

2.  Certificate.  —  No  plea  shall  be  filed  founded.     Cir.  Ct.  Eq.  Rules,  No.  49. 
unless    upon   a   certificate   of   counsel  No  plea  shall  be  held  bad  and  over- 
that  in  his  opinion  it  is  well  founded  in  ruled  upon  argument  only  because  such 
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State  of  Florida^  \ 
County  of  Leon.    \ 

Before  me  personally  appeared  Richard  Foe,  •vjho,  being  first  duly 
sworn,  on  his  oath  says  that  the  above  and  foregoing  plea  by  him 
interposed  to  the  bill  of  complaint  of  the  complainant  in  this  cause,  is 
not  interposed  for  delay  and  is  true  in  point  of  fact. 

Richard  Roe. 
Sworn  and  subscribed  to  before  me  this  first  day  oi  July,  i858. 

Calvin  Clark,  Clerk  of  the  Circuit  Court.  ^ 
\,  Jeremiah  Mason,  do  hereby  certify  that  I  am  the  solicitor  and  of 
counsel  for  the  defendant  in  the  above  cause,  who  interposes  this, 
plea,  and  in  my  opinion  the  said  plea  is  well  founded  in  point  of  law. 

Jeremiah  Mason,  Solicitor  and  of 
Counsel  for  Defendant.^ 


ILLINOIS. 

Form  No.  15245.* 

In  the  Circuit  Court  of  Greene  County,  June  Term,  a.  d.  iZ98. 
Fie  hard  Roe  ) 

ats.  >  In  Chancery. 

John  Doe.     ) 
State  of  Illinois,  \ 

r  SS 

Greene  County.    \ 

The  plea  of  Richard  Roe,  defendant,  to  the  bill  of  complaint  of 
John  Doe,  complainant. 

This  defendant,  by  protestation,  {continuing  as  in  Form  No.  152Ji.l^ 
down  to  *). 

MAINE. 

Form  No.  15246.* 

State  of  Maine. 
Kennebec,  ss. 

Supreme  Judicial  Court,  in  Equity^  May  Term,  iZ98.     No.  lOS. 
John  Doe  against  Fichard  Foe. 

plea  shall  not  cover  so  much  of  the  bill  lowed  to  be  filed  to  any  bill  unless  upon- 

as  it  might  by  law  have  extended  to.  the  certificate  of  the  counsel  that  in  his- 

Fla.  Cir.  Ct.  Eq.  Rules,  No.  53.    Or  be-  opinion   it  is  well  founded  in  point  of 

cause  the  answer  of  the  defendant  may  law.     Fla.  Cir.  Ct.  Eq.   Rules,  No.  48. 

extend  to  some  part  of  the  same  matter  3.  Illinois.  — Starr  &  C.  Anno.  Stat, 

as  may  be  covered  by  such  plea.     Fla.  (1896),  c.    22,   par.    16,    recognizes   the 

Cir.  Ct.  Eq.   Rules,  No.  54.  right  of  defendant  to  plead. 

See,  generally,   supra,  note  3,  p.  942.  See,    generally,    supra,     note  3,     p. 

1.  Affidavit.  —  No  plea   shall   be   al-  942. 

lowed  to  be  filed  to  any  bill  unless  it  is  4,  Maine.  —  Supreme   Jud.    Ch.    Ct. 

supported  by   the  affidavit    of  the  de-  Rules  (1891),  Nos.  9,  14,  15,  18,  27. 

fendant,  or,  in  case  of  his  absence  from  See,     generally,     supra,    note    3,    p. 

the  state,  of  his  agent  or  attorney,  that  942. 

it  is  not  interposed  for  delay  and  that  Formal  claoses  may  be  omitted  in  plead- 

it  is  true  in  point  of  fact.     Fla.  Cir.  Ct.  ings  in  defense  when   not  essential  to 

Eq.  Rules,  No.  48.  the  merits  of  the  cause.     Me.  Supreme 

%  Certificate.  —  No  plea  shall  be  al-  Jud.  Ch.  Ct.  Rules  (1891),  No.  9. 
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The  plea  of  Richard  Roe,  defendant,  to  the  bill  of  complaint  of 
John  Doe,  complainant. 

This  defendant,  for  plea  to  the  bill  of  complainant,  says  that  (^Here 
state  the  substance  of  the  pled). 

Wherefore  this  defendant  pleads  the  said  matter  in  bar  of  com- 
plainant's bill  and  prays  to  be  hence  dismissed  with  his  reasonable 
costs  and  charges  sustained. 

Jeremiah  Mason,  Attorney  for  Defendant.  ^ 

I,  Jeremiah  Mason,  certify  that  I  am  the  attorney  for  the  defend- 
ant in  the  above  cause,  and  that  the  above  and  foregoing  plea  inter- 
posed on  behalf  of  the  defendant  is  interposed  in  good  faith,  and  that 
the  said  plea  is  not  intended  for  delay  and  is  true  in  fact. 

Jeremiah  Mason,  Attorney  for  Defendant. ^ 

MARYLAND, 

Form  No.  15247.* 

In  the  Circuit  Court  for  Allegany  County. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

The  plea  of  Richard  Roe,  defendant  to  the  bill  of  complaint  oi  John 
Doe,  plaintiff: 

This  defendant,  by  protestation,  not  confessing  or  acknowledging 
all  or  any  of  the  matters  or  things  in  said  plaintiff's  bill  of  complaint 
mentioned  and  complained  to  be  true,  in  such  sort,  manner  and  form 
as  the  same  are  therein  set  forth  and  alleged,  for  plea  to  the  said  bill 
doth  plead  and  aver  (^Here  set  out  the  substance  of  the  plea). 

Therefore  this  defendant  prays  the  judgment  of  this  honorable 
court  whether  he  should  be  compelled  to  make  any  further  answer  to 
the  said  bill,  and  prays  to  be  hence  dismissed  with  his  reasonable 
costs  and  charges  in  this  behalf  sustained. 

Jeremiah  Mason^  Solicitor  for  Defendant. 

Inierted  in  Answer. —  Defenses  by  plea  thereof,   and   he   may  demur  to  part, 

may  be  inserted  in  an  answer.     Me.  Su-  plead  to  part,   and  answer  as  to   the 

preme  Jud.  Ch.  Ct.  Rules  (1891),  No.  14.  residue;  but  in  every  case  in  which  the 

1.  Signatore.  —  Counsel  shall  sign  all  bill  specially  charges  fraud,  usury  or 
pleadings  as  a  guarantee  of  good  faith,  combination,  a  plea  to  such  part  must 
Me.  Supreme  Jud.  Ch.  Ct.  Rules  (1891),  be  accompanied  with  an  answer  sup- 
No.  18.  porting  the  plea  and  explicitly  deny- 

2.  Certifleate.  —  Pleas  shall  not  be  ing  the  fraud,  usury  or  combination, 
filed  until  certified  by  counsel  to  be  in  and  the  facts  on  which  the  charge  is 
good  faith,  and  that  they  are  not  in-  founded.  Pub.  Gen.  Laws  (1888),  art. 
tended  for  delay  and  are  true  in  fact.  16,  §  135;  App.  Ct.  Eq.  Rules,  No.  17. 
Me.  Supreme  Jud.  Ch.  Ct.  Rules  (1891),  See,  generally,  supra,  note  3,  p.  942. 
No.  15.                           ^  A  plea  is  not  a  frequent  mode  of  de- 

3.  Maryland. — The  defendant  may,  fense  in  modern  equity  practice;  when 
at  any  time  before  the  bill  is  taken  pro  it  is  resorted  to,  the  principles  of  the- 
confesso,  or  afterward  (before  final  English  court  of  chancery  apply  to  it, 
decree),  by  the  special  leave  of  the  and  it  should  be  dealt  with  and  pro- 
court  or  judge  thereof,  answer,  plead  ceeded  on  according  to  certain  rules  in 
or  demur  to  the  bill;  and  he  may  plead  equity.  Rouskulp  v.  Kershner,  49  Md. 
or  demur  to  the  whole  bill  or  to  part  516. 
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State  of  Maryland,    )  q,       • 
County  of  Allegany.  J 

I  hereby  certify  that  on  the  fourth  day  of  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-eight,  before  me,  the 
subscriber,  a  justice  of  the  peace  of  the  state  of  Maryland,  in  and 
for  the  county  of  Allegany,  personally  appeared  Richard  Roe,  defend- 
ant in  the  above  entitled  cause,  and  made  oath  upon  the  Holy 
Evangely  of  Almighty  God  that  the  plea  filed  by  him  therein  is  not 
intended  for  delay  and  is  true  in  point  of  fact. 

Abraham  Kent,  Justice  of  the  Peace. ^ 

MASSACHUSETTS. 

Form  No.  15248.* 

In  the  Superior  Court. 
Suffolk,  ss. 

John  Doe  against  Richard  Roe. 

The  plea  of  Richard  Roe,  defendant,  to  the  bill  of  complaint  of 
John  Doe,  plaintiff. 

This  defendant,  for  plea  to  the  bill  of  complaint  of  the  plaintiff, 
-says  that  (^Here  state  the  substance  of  the  plea). 

Jeremiah  Mason,  Solicitor  for  the  Defendant.^ 

MICHIGAN, 

Form  No.  15249.* 

In  the  Circuit  Court  for  the  County  of  Wayne,   State  of  Michigan 

In  Chancery. 
John  Doe,  complainant, 

against 
Richard  Roe,  defendant. 

1.  Affidavit.  —  No  plea  shall  be  al-  May  be  Printed  or  Written.  —  Pleas 
lowed  to  be  filed  to  any  bill  or  petition  may  be  printed  or  written.  If  printed, 
unless  it  be  supported  by  affidavit  that  they  shall  be  on  paper  of  usual  quarto 
it  is  not  intended  for  delay  and  is  true  size.  Mass.  Supreme  Ct.  Eq.  Rules, 
in  point  of  fact.     Md.  Pub.  Gen.  Laws  No.  6. 

(1888),   art.    16,    §   136;   Md.  App.  Ct.  Protestation  clatise    may    be    omitted. 

Eq.  Rules,  No.  18.  Mass.  Stat.  (1883),  c.  223,  §  10. 

2.  Massachusetts.  —  The  defendant  Prayer.  —  The  concluding  prayer  may 
may,  at  any  time  before  the  bill  is  be  omitted.  Mass.  Stat.  (1883),  c.  223, 
taken  for  confessed,   or  afterward    by  §  10. 

leave   of   the   court,  demur,   plead   or  3.  Signature.  —  Plea  may  be  signed  by 

answer  to  the  bill;  and  he  maj'  demur  the  party  or  his  attorney,  and  shall  not 

to  part,  plead  to  part,  and  answer  as  to  require    any    other    signature.     Mass. 

the  residue;  but,  in  any  case  in  which  Stat.  (1883),  c.  223,  §  10. 

the  bill  charges  fraud  or  combination.  Inserted  in  Answer.  —  The  defendant, 

a  plea  to  such  part  must  be  accompa-  instead  of  filing  a  formal  plea,  may  in- 

nied    with    an    answer  supporting  the  sist    upon    any    special    matter   in    his 

plea  and  explicitly  denying  the  fraud  answer,    and    have    the    same    benefit 

or  combination  and  the  facts  on  which  therefrom    as   if   he    had    pleaded    the 

the  charge  is  founded.     Supreme  Jud.  same  or  demurred  to  the  bill.     Mass. 

■Ct.  Eq.  Rules,  No.  IX;  Super.  Ct.  Eq.  Super.  Ch.  Ct.  Rules,  No.  13. 

Rules,  No.  IX.  4.   Michigan.  —  The  defendant  may 

See,  generally,  supra,  note  3,  p.  942.  plead  to  the  whole  or  any   part  of  the 
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The  plea  oi  Richard  Roe,  defendant,  to  the  bill  of  complaint  of 
John  Doe,  complainant. 

This  defendant,  by  protestation,  {continuing  as  in  Form  No.  15241^ 
down  to  *). 
State  oi  Michigan,  \ 
County  of  Wayne.  \  ^^' 

Richard  Roe,  being  duly  sworn,  says  that  the  plea  by  him  interposed 
in  the  above  named  cause  is  not  interposed  for  delay  merely,  and 
that  he  knows  or  has  good  reason  to  believe  it  to  be  true  in  point  of 
fact. 

Richard  Roe. 
Subscribed  and  sworn  to  before  me  this  fourteenth  day  oi  July,  i888. 

Calvin  Clark,  Notary  Public.^ 
I,  Jeremiah  Mason,  hereby  certify  that  I  am  a  solicitor  and  of 
•counsel  for  Richard  Roe,  the  defendant  in  this  cause,  who  files  the 
above  plea  to  the  bill  of  complaint  of  John  Doe,  complainant  in  this 
cause;  that  in  my  opinion  the  said  plea  is  well  founded  in  point  of 
law. 

Jeremiah  Mason,  Solicitor  for  Richard  Roe.'^ 

MISSISSIPPI. 

Form  No.  15250.* 

The  State  of  Mississippi, )  In  the  Chancery  Court, 
Lafayette  County.  \  May  Term,  i8P7. 

John  Doe,   complainant, 

against 
Richard  Roe,  defendant. 

The  plea  of  Richard  Roe,  defendant,  to  the  bill  of  complaint  of 
John  Doe,  complainant. 

This  defendant,  by  protestation,  {continuing  as  in  Form  No.  152^.1, 
down  to  *). 

NEW  HAMPSHIRE. 

Form  No.  15251.* 
In  the  Supreme  Court. 

bill,  but  in  every  case  in  which  the  bill  2.  Certificate.  —  No  plea  shall   be  al- 

specially   charges   fraud   or   combina-  lowed  to  be  filed  to  any  bill  unless  upon 

tion  a  plea  to  such  part  must  be  sup-  a    certificate    of    counsel    that   in    his 

ported  by  an  answer  explicitly  denying  opinion  it  is  well  founded   in  point  of 

the    fraud    and  combination    and   the  law.      Mich,  Ch.  Ct.  Rules  (1896),  No. 

several    facts    on    which    the     charge  8  (a). 

is    founded.      Ch.    Ct.     Rules    (1896),  8.  Mississippi.  —  Anyone  desiring  to 

No.  8  {b).  contest  any  petition  or  application  may 

See,  generally,  supra,  note  3,  p.  942.  file  a  plea  or  an  answer,  or  may  demur 

1.    Affidavit.  —  No   plea   shall   be   al-  to  any  petition,  and  in  that  way  test  its 

lowed    to    be  filed   to   any   bill  unless  sufficiency.    Anno.  Code  (1892),  §  524. 

supported   by  the  affidavit   of  the  de-  See,  generally,  supra,  note  3,'  p.  942. 

fendant   that   it   is   not   interposed  for  Signature.  —  All   pleadings    shall    be 

delay   merely,    and  that   he   knows  or  subscribed  by  the  party  or  his  solicitor, 

has   good  reason   to  believe   it     to  be  Miss.  Anno.  Code  (1892),  §  525 

true  in  point  of   fact.     Mich.  Ch.   Ct.  4.  See,    generally,     supra,     note     1 

Rules  (1896),  No.  8  (fl).  p.  942.                      :><        r    ,               i, 
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Merrimack,  ss. 

John  Doe  against  Richard  Roe. 

The  plea  of  Richard  Roe,  defendant,  to  the  bill  of  complaint  of  John 
Doe,  complainant. 

The  said  defendant,  Richard  Roe,  says  that  (Jlere  state  the  substance 
oj  the  plea). 

Richard  Roe,  by  Jeremiah  Mason,  his  Solicitor. 

NEW    JERSEY. 

Form  No.  iS252.> 

In  Chancery  of  New  Jersey. 
Between  John  Doe,  complainant,  \ 

and  >•  Plea, 

Richard  Roe,  defendant,  ) 

The  plea  of  Richard  Roe,  defendant  to  the  bill  of  complaint  of 
John  Doe,  complainant. 

This  defendant,  by  protestation,  {^continuing  as  in  Form  No.  152J^1,. 
down  to  *). 

State  of  New  Jersey,  ) 
County  of  Bergen.      ) 

Richard  Roe,  of  lawful  age,  being  duly  sworn  according  to  law, 
upon  his  oath  says  that  the  above  and  foregoing  plea  by  him  inter- 
posed to  the  complainant's  bill  of  complaint  in  this  cause,  is  not  inter- 
posed for  delay,  but  in  good  faith  for  the  causes  therein  mentioned. 

Richard  Roe. 
Sworn  and  subscribed  before  me  2X  Hackensack,  \}ci\s  first  day  of 
July,  A.  D.  \Z98. 

(seal)  Norton  Porter,  Notary  Public  within  and  for  the 

County  and  State  aforesaid.  ^ 
I,  Jeremiah  Mason,  of  counsel  for  defendant  in  this  cause,  hereby 
certify  that  I  have  perused  the  complainant's  bill  of  complaint  herein 
and  that  the  above  plea  interposed  by  the  defendant  is  well  founded 
in  point  of  law. 

Jeremiah  Mason.  ^ 

RHODE  ISLAND. 
Form  No.  15253,* 

Protestation  may  be  omitted.     N.  H.  the  same,  or  his  or  their  agent  in  the 

Ch.  Ci.  Rules,  No.  6,  56  N.  H.  605.  suit,  that  the  same  is  not   interposed 

Inserted  in  Answer.  —  A  defendant,  in-  for  delay,  but  in  good  faith.    And  every 

stead  of  filing  a  formal  plea,  may  insist  plea  filed  without  such  affidavit  may  be 

on  any  special   matter  in  his   answer,  treated  as  a  nullity,     N.  J,  Gen.   Stat, 

and  have  the  same  benefit  therefrom  as  (1895),  p.  377,  §  27. 

if  he  had  pleaded  the  same  to  the  bill.         3.  Certificate, —  Every  plea  in  chan- 

N.  H.  Ch.  Ct.  Rules,  No.   10,  56  N.  H.  eery  shall   hav*\  annexed  thereto  a  cer- 

606.  tificate  of   counsel  that   he  has  perused 

1.  See,  generally,  supra,  note  3,  p.  the  complainant's  bill  and  that  such  plea 
942.  is  well  founded  in  point  of  law.     N.  J. 

2.  Affidavit,  —  Every  plea  in  chancery  Gen.  Stat.  (1895),  p.  377,  §  27. 

shall  have  annexed  thereto  the  aflSdavit        4.  Rhode  Island. —  The  defendant  may, 
of  the  defendant  or  defendants  filing     at  any  time  before  the  bill  is  taken  for 
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Supreme  Court,  Appellate  Division. 

Providence^  sc. 
John  Doe     ) 

against       I  Plea  to  Bill  in  Equity. 
Richard  Roe.  ) 

The  plea  of  Richard  Roe^  defendant,  to  the  bill  of  complaint  of 
John  Doe,  complainant. 

This  defendant,  by  protestation,  {continuing  as  in  Form  No.  152^1, 
down  to  *y 

I,  Richard  Roe,  defendant  in  the  above  entitled  cause,  make  affidavit 
and  say  that  the  above  plea  is  not  interposed  for  delay  and  is  true  in 
point  of  fact. 

Richard  Roe. 
Subscribed  and  sworn  to  in  Providence,  the  first  day  of  September 
i896.  J  J  r  > 

(seal)  Norton  Porter,  Notary  Public  within  and  for  the 

County  of  Providence.'^ 
1,  Jeremiah  Mason,  do  hereby  certify  that  I  am  a  solicitor  and  of 
•counsel  iox  Richard  Roe,   the    defendant  in   this  cause;  that   in    my 
•opinion  the  plea  above  interposed  is  well  founded  in  point  of  law. 
Jeremiah  Mason^  Solicitor  for  Defendant.  2 

TENNESSEE. 

Form  No.  15254.* 
John  Doe,  complainant,   ) 

against  V  In  the  Chancery  Court  of  Chattanooga. 

Richard  Roe,  defendant.    ) 

The  plea  oi  Richard  Roe,  ^^.i^xididint,  to  the  bill  of  complaint  oi  John 
Doe,  complainant. 

This  defendant,  for  plea  to  the  complainant's  bill  of  complaint, 
says  that  {Here  state  the  substance  of  the  plea). 

Wherefore  this  defendant  pleads  the  said  matter  in  bar  of  com- 
plainant's bill  and  prays  to  be  hence  dismissed  with  his  reasonable 
costs  and  charges  sustained. 

Jeremiah  Mason,  Solicitor  for  Defendant. 

confessed,  or  afterward  with  the  leave  some  part  of  the  same  matter  as  may 

of   the   court,    demur    or   plead  to  the  be  covered  by  such  plea.     R.  I.  Eq.  Ct. 

whole  bill  or  to  part  of  it,  and  he  may  Rules,  No.  23. 

demur    to    part,    plead    to   part,    and  1.  Affidavit.— No  plea  shall  be  allowed 

answer  as  to  the  residue;  but,  in  every  to  be  filed  to  any  bill  unless  supported 

case  in  which  the  bill  specially  charges  by  the  affidavit  of  the  defendant  that 

fraud  or  combination,  a  plea   to   such  it  is  not  interposed  for  delay  and  that 

part   must   be    accompanied    with    an  it  is  true  in  point  of  fact.     R.  I.  Eq.  Ct. 

answer    fortifying    the    plea   and    ex-  Rules  (i8g6),  No.  21. 

plicitly  denying  the  fraud  and  combi-  2.  Certificate.—  No  plea  shall  be  al- 

nation  and  the  facts  on  which  the  charge  lowed  to  be  filed  to  any  bill  unless  upon 

is  founded.     Eq.  Ct.  Rules,  No.  22.  a  certificate  of  counsel  that  in  his  opin- 

See.  generally,  jM/ra,  note  3,  p.  942.  ion  it  is  well  founded  in  point  of  law. 

No  plea  shall  be  held  bad   or  over-  R.  I.  Eq.  Ct.  Rules  (1896),  No.  21. 

ruled  upon  argument  only  because  the  8.  See,  generally,  supra,   note  3,    p. 

answer  of  the  defendant  may  extend  to  942. 
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VERMONT. 

Form  No.  15255, 
State  of  Vermont, 
Windham  County. 

John  Doe      ) 
against       >  In  the  Court  0/  Chancery  in  said  County. 
Richard  Roe.  ) 

The  plea  of  Richard  Roe,  defendant,  to  the  bill  of  complaint  of 
John  Doe,  complainant. 

This  defendant,  by  protestation,  {continuing  as  in  Form  No,  15241^ 
down  to  *). 
State  of  Vermont, 
Windham  County. 

At  Newfane,  in  said  county,  on  the  first  day  of  July,  i898,  per- 
sonally appeared  Richard  Roe,  the  defendant  in  the  above  cause,  and 
made  oath  that  the  above  plea  interposed  by  him  is  not  interposed 
for  delay  and  is  true  in  fact. 

Before  me,  Abraham  Kent,  Justice  of  the  Peace.^ 

I,  Jeremiah  Mason,  do  hereby  certify  that  I  am  the  solicitor  and 
of  counsel  for  Richard  Roe,  the  defendant  in  this  cause,  and  that  in 
my  opinion  the  plea  above  interposed  is  well  founded  in  point  of  law. 
Jeremiah  Mason,  Solicitor  for  Defendant.^ 

VIRGINIA. 

Form  No.  15256/ 

Circuit  Court  of  Albemarle  County,  to  wit: 

John  Doe 

against 

Richard  Roe. 

The  defendant  says  that  {Here  state  the  substance  of  the  plea^. 

Wherefore  this  defendant  pleads  the  said  matter  in  bar  of  com- 

Formal  Pleading  Unnecessary.  —  It  is  charge  is  founded.     Ch.  Ct.  Rules,  No, 

the  duty  of  the  court  to  discountenance  14. 

prolixity   and    unnecessary   and   false        See,  generally,  supra,  note  3,  p.  942. 
allegations  in  all  chancery  pleadings.         However,  the   defendant   may  insist 

Tenn,  Code  (1896),  §  6126.  in    his    answer  on   any  special   matter 

'Inserted  in  Answer.  —  The  defendant  that  goes  to  the  merits  of  the  bill,  and 

may  incorporate  all  matters  of  defense  have  the  same  benefit  thereof  as  if  he 

in  his  answer,   and  is  not  required  to  had  pleaded  the  same  to  the  bill.     Vt. 

plead  specially  in   any  case  except  to  Ch.  Ct.  Rules,  No.  15. 
the  jurisdiction   of  the   court.     Tenn.         2.  Affidavit. — No  plea  shall  be  allowed 

Code  (1896),  §6128.  to  be  filed  to  a  bill  unless  it  is   sup- 

1.    Vermont.  —  The    defendant    may  ported  by  the  affidavit  of  the  defendant 

plead  or  demur  to  the  whole  bill  or  to  that  it  is  not  interposed  for  delay  and 

part  of  it,  or  he  may  plead  to  part,  de-  that  it  is  true  in  point  of  fact.     Vt.  Ch. 

mur  to  part,  and  answer  the  residue;  Ct.  Rules,  No.  13. 

but,  in  every  case  in  which  the  bill  spe-        3,  Certificate.  —  No  plea   shall  be  al- 

cially  charges  fraud  or  combination,  a  lowed  to  be  filed  to  a  bill  unless  on  cer- 

plea  to  such  part  must  be  accompanied  tificate  of  counsel  that  in  his  opinion  it 

with  an  answer  fortifying  the  plea  and  is  well  founded  in  point  of  law.    Vt.  Ch. 

explicitly  denying  the  fraud  and  com  Ct.  Rules,  No.  13. 

bination  and   the   facts  on    which  the        4.    Virginia.  —  No     formal     defense 
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plainant's  bill  and  prays  to  be  hence  dismissed  with  his  reasonable 
costs  and  charges  sustained. 

Jeremiah  Mason,  p.  q. 

WEST    VIRGINIA. 

Form  No.  i  S  2  5  7.  > 
State  of  West  Virginia,  )  x    *u    x-       •.  ^ 
Preston  County.  p"  ^^^  ^^^^«^'  Court. 

John  Doe     ) 
against       y 
Richard  Roe.  ) 

The  defendant  says  that  (^Here  state  the  substance  of  the  plea\ 
Wherefore  this  defendant  pleads  the  said  matter  in  bar  of  com- 
plainant's bill  and  prays  to  be  hence  dismissed  with  his  reasonable 
costs  and  charges  sustained. 

Jeremiah  Mason,  p.  q. 

FEDERAL   COURTS. 
Form  No.  15258.' 

Circuit  Court  of  the  United  States  in  and  for  the  Southern  District 
oi  New  York. 

John  Doe     ) 

against       V  In  Equity.     No.  SOO. 
Richard  Roe.  ) 

The  plea  of  Richard  Roe,  defendant,  to  the  bill  of  complaint  of  John 
Doe,  the  complainant. 

This  defendant,  by  protestation,  (continuing  as  in  Form  No.  15241, 
down  to  *). 

shall  be  required  in  a  plea.     It  shall  which  the  party  could  not  be  required 

commence  as  follows:  ".The  defendant  to  prove  may  be  omitted,   unless  they 

says  that."     Code  (1887),  §  3269.  are  required  for  the  ready  understand- 

See,    generally,    supra,    note    3,    p.  ing  of   allegations    that   are  material. 

942  W.  Va.  Code  (1899),  c.  125,  §  34 

Protestation   Unnecessary.  —  No  party  2.   United    States.  —  The    forms    of 

shall    be   prejudiced    by   omitting   the  mesne    process    and    the    forms    and 

protestation     in    any    pleading.      Va.  modes  of  proceeding  in  suits  of  equity 

Code(i887),  §  3266.  and  of  admiralty  and   maritime  juris- 

Immaterial  Allegations.  — All  allega-  diction  in  the  circuit  and  district  courts 
tions  which  are  not  traversable  and  shall  be  according  to  the  principles 
which  the  party  could  not  be  required  rules  and  usages  which  belong  to 
to  prove  may  be  omitted,  unless  they  courts  of  equity  and  of  admiralty,  re- 
are  required  for  the  right  understand-  spectively,  except  where  it  is  otherwise 
ing  of  allegations  that  are  material,  provided  by  statute  or  by  rules  of 
Va.  Code  (1887),  §  3245.  court  made  in  pursuance   thereof;  but 

1.  West  Virginia.  — "iio  formal  de-  the  same  shall  be  subject  to  alteration 
fense  shall  be  required  to  a  plea.  It  and  addition  by  the  said  courts,  re- 
may  commence  as  follows:  "The  de-  spectively,  and  to  regulation  by  the 
fendant  says  that."  Code  (1899),  c.  supreme  court,  by  rules  prescribed, 
125,  S  26.  from   time  to  time,   to   any  circuit  or 

See.  generally,  supra,  note  3,  p.  942.  district  court,  not  inconsistent  with  the 

Immaterial   Allegations.  — All  allega-  laws  of  the  United  States.     Rev.  Stau 

lions   which    are   not   traversable   and  (^1878),  §  913. 
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State  of  New  York,  ) 

County  of  JVe7a  Vori,  >  ss. 

SoutJurn  District  of  New  York.  ) 

Richard  Roe,  being  duly  sworn,  deposes  and  says  that  he  is  the 
defendant  in  the  above  entitled  suit  and  that  the  above  plea  is  not 
interposed  for  delay  and  is  true  in  point  of  fact. 

Richard  Roe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  March,  a.  d. 
\%90. 

Norton  Porter,  Notary  Public  for  Kings  County.^ 

Certificate  filed  in  New  York  County. 

I,  Jeremiah  Mason,  hereby  certify  that  I  am  the  solicitor  and  of 
counsel  for  Richard  Roe,  the  defendant  above  named,  and  that  in  my 
opinion  the  plea  of  the  sda<^  Richard  Roe,  by  him  interposed  to  the 
bill  of  complaint  oi  John  Doe,  the  complainant  in  the  above  cause, 
is  well  founded  in  point  of  law  and  proper  to  be  filed  in  the  above 
cause. 

Jeremiah  Mason,  Solicitor  and  of  Counsel  for  Defendant,* 

2.  Complete  Forms. 

a.  Plea  to  Relief.' 

(1)  Of  Person.* 

{a)  Of  Defendant,  that  He  was  Not  an  Administrator  as  Bill  Alleged. 

Form  No.  15259.* 

(Curt.  Eq.  Prec.  162.) 

The  plea  of  Richard  Roe,  defendant,  to  the  bill  of  complaint  of 
John  Doe,  complainant. 

This  defendant  by  protestation,  not  confessing  or  acknowledging 
all  or  any  of  the  matters  and  things  in  the  said  complainant's  said 
bill  mentioned  to  be  true,  in  such  manner  and  form  as  the  same  are 
therein  and  thereby  set  forth  and  alleged,*  doth  plead  thereto,  and 

See,  generally,  supra,  note  3,  p.  942.  2.  Certificate.  —  No  plea  shall  be  al- 
No  plea  shall  be  held  bad  and  over-  lowed  to  be  filed  to  any  bill  unless 
ruled  upon  argument  only  because  upon  a  certificate  of  counsel  that  in 
such  plea  shall  not  cover  so  much  of  his  opinion  it  is  well  founded  in  point 
the  bill  as  it  might  by  law  have  ex-  of  law.  U.  S.  Eq.  Ct.  Rules,  No.  31; 
tended  to,  or  because  the  answer  of  National  Bank  v.  Connecticut  Mut.  L. 
the  defendant  may  extend  to  some  Ins.  Co.,  104  U.  S.  54. 
part  of  the  same  matter  as  may  be  3.  Plea  may  be  to  the  relief  or  discovery, 
covered  by  such  plea.  U.  S.  Eq.  Ct.  or  to  both.  Coop.  Eq.  PI.  236. 
Rules,  Nos.  36,  37.  4.  Plea  to  the  person  has  been  called  a 
1.  Affidavit. —  No  plea  shall  be  al-  plea  in  abatement,  but  the  propriety  of 
lowed  to  be  filed  to  any  bill  unless  this  has  been  doubted.  It  is  more  prop- 
supported  by  the  affidavit  of  defendant  erly  in  the  nature  of  a  plea  in  abate- 
that  it  is  not  interposed  for  delay  ment  at  law.  Its  office  is  that  of  a 
and  that  it  is  true  in  point  of  fact,  traverse  of  the  title  of  the  person  to  sue 
U.  S.  Eq.  Ct.  Rules.  No.  31;  National  or  be  sued  as  stated  in  the  bill.  Coop. 
Bank  v.  Connecticut  Mut.  L.  Ins.  Co.,  Eq.  PI.  237. 

104  U.  S.  54.  5.  See,  generally,  supra,  note  3,  p.  942. 

960  Volume  13. 


15259.  PLEAS.  15262. 

for  plea  saithf  that  he  is  not  nor  ever  has  been  administrator  of  the 
goods  or  chattels,  rights  or  credits  which  were  of  the  said /^>5» 
Jones,  deceased,  in  the  said  bill  named,  as  the  said  complainant  in 
his  said  bill  has  untruly  alleged. 

Wherefore  {concluding  as  in  Form  No.  152J^0). 

(fi)  Of  Plaintiff. 

aa.  That  Plaintiff  was  an  Alien  Enemy. 

Form  No.  15260.' 

(Equity  Draftsm.  640.) 

{Commencing  as  in  Form  No.  15259,  and  continuing  down  to  *)  doth 
plead  thereto  and  for  plea  saith  that  the  said  complainant  is  an  alien 
born  in  foreign  parts,  that  is  to  say,  in  the  kingdom  of  Spain,  out  of 
the  allegiance  of  our  Lord  the  now  King,  and  under  the  allegiance 
of  a  foreign  Sovereign,  that  is  to  say,  of  the  King  of  Spain,  an  enemy 
to  our  Lord  the  King;  and  that  the  said  complainant  before  and  at 
the  time  of  his  exhibiting  his  said  bill  of  complaint  against  this 
defendant  was  and  still  is  an  enemy  of  our  Lord  the  now  King,  and 
an  inhabitant  of  Madrid  in  the  kingdom  of  Spain,  under  the  govern- 
ment of  the  said  King  of  6)^a/«  and  adhering  to  our  said  Lord  the 
King's  enemies;  All  which  matters  and  things  this  defendant  doth 
aver  to  be  true  and  pleads  the  same  to  the  whole  of  the  said  bill  and 
humbly  demands  the  judgment  of  this  honorable  court  whether  he 
-ought  to  be  compelled  to  make  any  answer  to  the  said  bill  of  com- 
plaint,  and  humbly  prays  to  be  hence  dismissed  with  his  reasonable 
•costs  in  this  behalf  most  wrongfully  sustained. 

Jeremiah  Mason,  Solicitor  for  defendant. 

bb.  That  Plaintiff  was  Under  Coverture. 

Form  No.  152 61.1 

(Curt.  Eq.  Prec.  158.) 

{Commencing  as  in  Form  No.  15259,  and  continuing  down  to  *)  doth 
plead  thereto  and  for  plea  saith  that  the  said  complainant /a«^  Doe, 
before  and  at  the  time  of  exhibiting  her  said  bill,  was,  and  now  is' 
under  coverture  of  on^  John  Doe,  her  husband,  who  is  still  living,  and 
m  every  respect  capable,  if  necessary,  of  instituting  any  suit  at 'law, 
or  in  equity,  in  this  kingdom,  on  her  behalf.  Therefore  (concluding 
as  in  Form  No.  1521,0).  * 

Form  No.  15262.' 

(2  Harr.  Ch.  Pr.  411.) 

{Commencing  as  in  Form  No.  15259,  and  continuing  down  to  f)  that 
the  plaintiff  at  and  before  the  exhibiting  her  said  bill  of  complaint 
^as  married  to  one  John  Jones,  who  is  yet  living,  which  this  defend- 

1.  See,  generally,  supra,  note  3,  p.  942. 
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ant  doth  aver  and  will  prove,  if  there  be  occasion;  and  therefore  this 
defendant  doth  plead  the  same  in  abatement  to  the  complainant's 
said  bill  of  complaint,  and  humbly  craves  the  judgment  of  this  hon- 
orable court,  whether  he  shall  make  any  answer  thereunto;  and 
humbly  prays  to  be  hence  dismissed  with  his  costs  and  charges  in 
this  behalf  sustained. 

Jeremiah  Mason,  Solicitor  for  defendant. 

cc.  That  Plaintiff  was  an  Infant. 

Form  No.  15263.' 

(Curt.  Eq.  Prec.  158.) 

{Commencing  as  in  Form  No.  15259,  and  continuing  down  to  *)  doth 
plead  thereto  and  for  plea  saith  that  the  said  complainant,  before  and 
at  the  time  of  filing  his  said  bill,  in  which  he  appears  as  the  sole  com- 
plainant, was,  and  now  is,  an  infant  under  the  age  of  twenty-otie  years; 
that  is  to  say,  of  the  age  of  nineteen,  or  thereabouts.  Therefore  {con- 
cluding as  in  Form  No.  152Jfii). 

dd.  That  Plaintiff  was  a  Lunatic. 

Form  No.  15264.' 

(Curt.  Eq.  Prec.  158.) 

{Commencing  as  in  Form  No.  15259,  and  continuing  down  to  *)  doth 
plead  thereto  and  for  plea  saith  that  the  said  complainant,  who  by 
himself  alone  attempts  to  sustain  an  injunction  in  this  suit,  before 
and  at  the  time  of  filing  his  said  bill,  was  duly  found  and  declared  to 
be  a  lunatic  under  and  by  virtue  of  a  commission  of  lunacy,  duly 
av/arded  and  issued  against  him,  as  by  the  inquisition  thereon  (a  true 
copy  whereof  is  now  in  this  defendant's  possession,  and  ready  to  be 
produced  to  this  honorable  court,)  and  to  which  the  defendant  craves 
leave  to  refer,  will  more  fully  appear;  and  which  said  commission  has 
not  hitherto  been  superseded,  and  still  remains  in  full  force  and  effect; 
and  the  sdixd  John  Doe  therein  named,  and  the  said  complainant  yi?>^« 
Doe  is,  as  this  defendant  avers,  one  and  the  same  person,  and  are  not 
other  and  different  persons.  Therefore  {concluding  as  in  Form  No. 
152}fii). 

ee.  That  Plaintiff  was  Not  an  Administrator  as  Alleged,  Because  His. 

Supposed  Intestate  was  Living. 

Form  No.  15265.' 

(Curt.  Eq.  Prec.  159.) 

{Commencing  as  in  Form  No.  15259,  and  continuing  do7vn  to  *)  doth 
plead  thereto  and  for  plea  saith  that  John  Jones  in  the  said  bill  named, 
(to  whom  the  said  complainant  alleges  that  he  has  obtained  letters  of 
administration,  and  by  virtue  of  which  letters  of  administration,  and 

1.  See,  generally,  supra,  note  3,  p.  942. 
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also  under  the  pretense  of  his  being  the  heir  at  law  of  the  said  Tohn 
Jones,  the  said  complainant  has  commenced  and  prosecuted  this  suit  ^ 
was  at  the  time  the  said  complainant  filed  his  said  bill,  and  still  is 
ahve  at  Farts,  in  the  kingdom  of  France.  Therefore  this  defendant 
demands  the  judgment  of  this  honorable  court,  whether  he  shall  be 
compelled  to  answer  the  said  complainant's  bill;  and  humbly  prays  to 
be  dismissed  with  his  reasonable  costs  in  this  behalf  sustained. 

Jeremiah  Mason,  Solicitor  for  defendant. 

(2)  In  Bar.i 

(a)  OJ  Statute  of  Limitations. 

Form  No.  15266.* 

{2  Harr.  Ch.  Pr.  404.) 

{Commencing  as  in  Form  No.  15259,  and  continuing  down  to  *>,  doth 
plead  thereto  and  for  plea  saith  that  if  the  complainant,  either  in  his 
own  right,  or  as  executor  of  Nathan  Hale  in  the  bill  named   ever  had 
any  cause  of  suit  against  him  this  defendant,  for  or  concerning  any 
the  matters    transactions  or  dealings  in  the  said  bill  of  complaint 
mentioned  (which  this  defendant  doth  in  no  sort  admit)  the  same 
did  accrue  or  arise  above  six  years  before  filing  the  said  bill  and 
above  stx  years  before  serving  this  defendant  with  any  other  process 
to  appear  to  and  answer  the  same:  And  this  defendant  farther  for  plea 
saith,  and  doth  aver,  that  he  did  not  at  any  time  within  six  years 
before  filing  the  complainant's  said  bill  of  complaint,  nor  within  six 
years  before  this  defendant  was  served  with  process  to  appear  and 
answer  thereto,  ever  promise  or  agree  to  come  to  any  account  for 
or  to  pay,  or  any  ways  satisfy  the  said  complainant  any  money   for 
or  concerning  any  the  matters,  transactions,  or  dealings  in  the  com- 
Fu^'^f "/ ^^^'"^  .^''!  of  complaint  charged  or  alleged;  and  therefore 
this  defendant  doth  plead  the  act  of  parliament  or  statute  of  limita- 
tions made  in  the  21st  year  of  Kmg  James  the  First,  and  prays  the 
benefit  of  the  said  act  of  parliament  for  limitation  of  actions-  AH 
which  matters  this  defendant  doth  aver  and  plead  in  bar  of  the  com- 
plainant's said  bill,  and  of  the  complainant's  pretended  demands  for 
which  he  seeks  to  be  relieved  of  his  said  bill;  and  this  defendant 
prays  to  be  hence  dismissed  with  his  reasonable  costs  in  this  behalf 
wrongfully  sustained. 

Jeremiah  Mason,  Solicitor  for  defendant. 

1.  Plea  in  bar  confesses  the  right  to  three  heads:  i.  Pleas  of  an  act  of  par- 
sue,  avoiding  that  right  by  matter  liament,  as  the  statute  of  limitations 
dehors  the  bill,  thus  giving  the  plaintiff  the  statute  of  frauds,  etc.-  2.  Pleas  of 
an  acknowledgment  of  his  right  inde-  matter  of  record,  or  as  of  record  in  the 
pendently  of  the  matter  alleged  by  the  court  itself,  or  some  other  court  of 
plea,  buch  a  pea,  therefore,  is  col-  equity;  3.  Pleas  of  matter  in  pais,  as  a 
lateral  to  the  bill.  It  never  traverses  release,  stated  account,  etc.  Coon  Ea 
as  a  plea   to  the  person   does.     Coop.  PI.  251. 

lii^''  "^y^..  ,  2.  See,  generally,  supra,  note  3,   p. 

Pleas  in  bar  may  be  ranked  under     942.  ^        ^     .  j.   f 
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{V)  Of  Matter  of  Record. 

aa.  Verdict  and  Judgment. 
Form  No.  15267.' 

(Curt.  Eq.  Prec.  168.) 

{Commencing  as  in  Form  No.  15259  and  continuing  down  to  *)  doth 
plead  thereto  and  for  plea  saith  that  by  a  statute  made  in  the  parlia- 
ment holden  at  Westminster,  the  morrow  after  the  feast  of  St.  Michael, 
in  ih&  fourth  year  of  the  reign  of  his  late  majesty  King  Henry  IV,  it 
is  ordained  and  established,  that  after  judgment  given  in  the  courts 
of  our  sovereign  lord  the  King,  as  well  in  pleas  real  as  in  pleas  per- 
sonal, the  parties  and  their  heirs  shall  be  thereof  in  peace  until  the 
judgment  be  undone  by  attaint  or  error;  and  this  defendant  saith, 
that  before  the  said  complainant  exhibited  his  said  bill  of  complaint 
in  this  honorable  court  against  this  defendant,  to  be  relieved  against 
the  action  at  law  therein  mentioned  to  have  been  brought  by  this 
defendant  against  the  said  complainant,  for  fees  due  to  this  defend- 
ant for  managing  several  law  suits  for  the  said  complainant,  and  for 
moneys  laid  out  and  expended  by  this  defendant  in  the  same,  and  to 
bring  this  defendant  to  an  account,  that  is  to  say,  in  Trinity  term  in 
the  year  1750,  he,  this  defendant,  duly  brought  an  action  in  his 
Majesty's  Court  oi  King's  Bench  at  Westminster,  ior  the  recovery  of 
his  said  fees  and  money  expended  by  and  due  to  him  from  the  said 
complainant  as  aforesaid,  and  obtained  a  verdict  for  the  sum  of  Jive 
hundred  pounds,  the  amount  thereof,  and  hath  judgment  on  such  ver- 
dict, and  which  said  judgment  this  defendant  avers,  was  obtained 
before  the  said  complainant's  bill  was  filed,  and  was  for  the  same  fees 
due  to  this  defendant,  and  money  expended  by  him  as  therein  men- 
tioned and  complained  of,  and  which  said  judgment  still  remains  in 
full  force,  and  is  not  undone  by  attaint  or  error.  Therefore  {conclud- 
ing  as  in  Form  No.  152Jfi\ 

bb.  Former  Suit  Pending.* 
Form  No.  15268.' 
(Curt.  Eq.  Prec.  164.) 

(Commencing  as  in  Form  No.  15259,  and  continuing  do7vn  to  *)  doth 
plead  thereto  and  for  plea  saith  that  in  Trinity  term,  which  was  in  the 
year  1750,  the  said  present  complainant  exhibited  his  bill  of  complaint 
in  this  honorable  court  against  this  defendant,  and  one  John  Jones,  for 
an  account  of  the  moneys  raised  by  the  sale  of  the  plantations 
and  other  estates  in  the  said  complainant's  present  bill  mentioned,  and 
claiming  such  shares  and  proportions  thereof,  and  such  rights  and 
interests  therein,  as  he  now  claims  by  his  present  bill;  and  praying 

1.  See,  generally,  supra,  note  3,  p.  a  plea  in  abatement,  but  in  the  nature 
942.  of  a  plea  in  bar;  therefore  it  need  not 

2.  Plea  of  former  suit  is  not  treated,  in  be  sworn  to.  Green  v.  Neal,  2  Heisk. 
the  works  on  equity  pleading,  as  strictly  (Tenn.)  217. 
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relief  against  this  defendant  in  the  same  manner,  and  for  the  same 
matters,  and  to  the  same  effect,  as  the  said  complainant  now  prays  by 
his  said  present  bill;  and  this  defendant  and  the  %a.\d  John /o?ies 
appeared  and  put  in  their  answer  to  the  said  former  bill,  and  the  said 
complainant  replied  thereto,  and  witnesses  were  examined  on  both 
sides,  and  their  depositions  duly  published,  and  the  said  former  bill 
and  the  several  proceedings  in  the  said  former  cause,  as  this  defendant 
avers,  now  remain  depending,  and  as  of  record  in  this  honorable 
court,  the  said  cause  being  yet  undetermined  and  undismissed;  all 
which  said  several  matters  and  things  this  defendant  doth  aver,  and 
pleads  the  said  former  bill,  answer,  and  the  several  proceedings  in  the 
said  former  suit,  in  bar  to  the  said  complainant's  present  bill;  and 
humbly  demands  the  judgment  of  this  honorable  court,  whether  he 
shall  be  put  to  make  any  further  or  other  answer  thereto;  and  prays 
to  be  hence  dismissed  with  his  costs  and  charges  in  this  behalf  sus- 
tained. 

Jeremiah  Mason,  Solicitor  for  defendant. 

ic)  Of  Matter  in  Pais. 

aa.  In  General. 

(aa)  Plea  Only. 

aaa.  Of  Award. 

Form  No.  15269.' 

(Curt.  Eq.  Prec.  170.) 
(Commencing  as  tn  Form  No.  15259,  and  continuing  doum  to  *)  doth 
plead  thereto  and  for  plea  saith  that  divers  disputes,  controversies 
and  differences  having  arisen,  and  being  depending,  between  the 
said  complainant  and  this  defendant  concerning  an  agreement  for  the 
purchase  by  this  defendant,  from  the  said  complainant  of  the  lease, 
goodwill  and  fixtures  of  a  certain  house  and  premises,  used  as  a 
baker's  shop,  in  Graf  s  Inn  Lane,  in  the  County  of  Middlesex;  for 
the  settling  and  adjusting  such  variances  and  controversies,  the'said 
complainant  and  this  defendant,  by  two  several  bonds  or  writings 
obligatory,  bearing  date  respectively  the  tenth  day  of  May,  a.  d.  1190, 
became  reciprocally  bound  to  each  other  in  the  penal  sum  of  £1000, 
to  be  paid  to  each  other,  with  conditions  to  the  said  writings  obliga- 
tory annexed  to  make  void  the  same,  if  the  said  complainant  and 
this  defendant,  their  respective  executors,  administrators,  and  assigns, 
should  obey  and  perform  the  award,  arbitrament,  judgment,  final 
end  and  determination  of  Samuel  Short,  an  arbitrator  indifferently 
chosen  between  the  said  parties,  concerning  the  said  disputes,  con- 
troversies, and  differences,  in  respect  of  the  said  agreement  for  the 
purchase  of  the  lease,  goodwill,  and  fixtures,  of  the  premises  afore- 
said, so  as  the  said  award,  under  the  hand  of  the  said  arbitrator, 
should  be  made  and  set  down  in  writing  under  his  hand,  ready  to 
be  delivered  to  the  parties  in  difference  on  or  before  the  first  day  of 

1.  Sec,  generally,  supra,  note  3,  p.  942, 
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June  then  next,  but  now  long  since  past;  and  the  said  Samuel  Short 
having  taken  upon  himself  the  burden  of  the  said  award,  and  having 
deliberately  and  at  large  heard,  read,  and  duly  and  maturely  weighed 
and  considered  all  and  singular  the  allegations,  vouchers,  proofs,  and 
evidences,  brought  and  produced  before  him,  by  and  on  the  part 
and  behalf  of  the  said  complainant  and  this  defendant,  touching 
the  said  matters  in  dispute  and  difference  between  them,  and 
referred  to  him  as  aforesaid,  did,  within  the  time  limited  for  that 
purpose  by  the  said  bonds,  (that  is  to  say)  on  the  thirtieth  day  of 
May^  A.  D.  1790^  duly  make  his  award  in  writing  under  his  hand  and 
seal,  of  and  concerning  the  matters  aforesaid,  (one  part  whereof  was 
delivered  to  this  defendant),  and  did  thereby  award  and  find  that 
the  aforesaid  agreement  between  the  defendant  and  the  said  com- 
plainant, relative  to  the  aforesaid  lease,  goodwill,  and  fixtures,  was 
not  binding  upon  them,  and  the  said  arbitrator  did  therefore  declare 
the  same  void  accordingly;  and  the  said  abitrator  did  thereby  award 
and  declare,  that  the  said  complainant  had  no  claim  or  demand 
whatsoever  against  this  defendant,  in  respect  or  on  account  of  the 
said  agreement,  as  by  the  said  award,  reference  being  thereunto  had, 
will  more  fully  appear;  and  this  defendant  avers,  that  the  said  award 
hath  hitherto  remained  and  still  is  unimpeached,  and  in  full  force 
and  effect;  and  that  the  same  was  made  previously  to  the  said 
complainant's  bill  being  filed  in  this  honorable  court,  for  the  specific 
performance  of  the  said  agreement  so  declared  void  by  the  said  award 
as  aforesaid.     Therefore  Xfoncluding  as  in  Form  No.  lo2Ifii). 

bbb.  Of  Release. 

Form  No.  15270.' 

(Curt.  Eq.  Prec.  171.) 

{Commencing  as  in  Form  No.  15259,  and  continuing  aown  10  *)  as  to 
so  much  and  such  part  of  the  said  complainant's  bill  as  seeks  an 
account  of  the  several  dealings  and  transactions  between  the  said 
complainant  and  this  defendant,  previously  and  up  to  the  tenth  day  of 
May,  A.  D.  I'il90,  and  prays  that  the  balance,  if  any,  which  shall  be 
found  due,  upon  taking  such  account,  from  this  defendant,  may  be 
paid  by  him  to  the  said  complainant;  this  defendant  doth  plead 
thereto,  and  for  plea  saith,  that  previously  to  the  said  complainant's 
bill  being  filed,  that  is  to  say,  on  the  said  first  day  of  April,  a.  d.  1190, 
the  said  complainant,  in  consideration  of  the  sum  of  £5000,  then  paid 
to  him  by  this  defendant,  by  ascertain  writing  of  release  under  his 
hand,  and  sealed  with  his  seal,  ready  to  be  produced  to  this  honor- 
able court,  did  for  himself,  his  executors,  and  administrators,  remise, 
release,  and  forever  quit  claim  unto  this  defendant,  his  heirs, 
executors,  and  administrators  (among  other  things)  the  several  mat- 
ters and  things  in  the  said  complainant's  bill  mentioned  and  com- 
plained of,  (an  account  whereof  is  thereby  sought  against  this 
defendant  as  aforesaid),  and  all  suits  and  demands  whatsoever,  both 
at  law  and  in  equity,  which  the  said  complainant  then  had,  or  might 

1.  See,  generally,  supra,  note  2,  p.  942. 
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thereafter  have  in  respect  of  the  several  dealings  and  transactions, 
matters  and  things,  in  the  said  bill  mentioned,  or  any  of  them;  and' 
this  defendant  avers,  that  the  said  release  was  freely,  fairly,  and  vol- 
untarily given  and  executed  by  the  said  complainant,  on  the  day  the 
same  bears  date;  and  that  the  said  complainant  well  knew  the  nature 
and  effect  thereof  previously  to  giving  and  executing  the  same;  and 
that  the  sum  of  £5000,  so  paid  by  this  defendant  to  the  said  com- 
plainant as  aforesaid,  was  a  full  and  fair  equivalent  for  any  demand 
■which  the  said  complainant  could  or  might  have  against  this  defend- 
ant in  respect  of  the  several  matters  therein,  and  in  the  said  bill  also 
mentioned,  or  any  of  them.  Therefore  this  defendant  pleads  the 
said  release  in  bar  to  so  much  of  the  said  complainant's  bill  as  is 
hereinbefore  particularly  mentioned,  and  humbly  prays  the  judgment 
of  this  honorable  court,  whether  he  ought  to  be  compelled  to  make 
any  further  answer  to  so  much  of  the  said  bill  as  is  before  pleaded 
unto;  and  this  defendant  not  waiving  his  said  plea,  but  insisting 
thereon  for  answer  to  the  residue  of  the  said  bill,  and  in  support  of 
his  said  plea  saith,  he  denies  that  the  said  release  was  unduly  obtained 
by  this  defendant  from  the  said  complainant,  or  that  the  said  com- 
plainant was  ignorant  of  the  nature  and  effect  of  such  release,  or  that 
the  consideration  paid  by  this  defendant  to  induce  the  said  complain- 
ant to  execute  the  same,  was  at  all  inadequate  to  the  just  claims  and 
demands  of  the  said  complainant  against  this  defendant,  in  respect 
of  the  several  dealings  and  transactions  in  the  said  bill  mentioned, 
or  any  of  them ;  and  this  defendant  denies  {Here  state  rest  of  answer 
^nd  conclude  as  in  Form  No.  H67). 

ccc.  Of  Stated  Account. 

Form  No.  15271." 
(Curt.  Eq.  Prec.  169.) 
{Commencing  as  in  Form  No.  15259,  and  continuing  do7vn  to  *)  as  to 
-so  much  and  such  part  of  the  said  complainant's  bill  as  seeks  an 
account  of  and  concerning  the  dealings  and  transactions  therein 
alleged  to  have  taken  place  between  the  said  complainant  and  this 
defendant,  at  any  time  before  the  tenth  day  of  May,  in  the  year 
seventeen  hundred  and  seventy,  this  defendant  for  plea  thereto  saith, 
that  on  the  said  tenth  day  of  May,  which  was  previously  to  the  said 
bill  of  complaint  being  filed,  the  said  complainant  and  this  defendant 
did  make  up,  state,  and  settle  an  account  in  writing,  a  counterpart 
whereof  was  then  delivered  to  the  said  complainant,  of  all  sums  of 
money  which  this  defendant  had  before  that  time,  by  the  order  and 
direction,  and  for  the  use  of  the  said  complainant  received,  and  of 
all  matters  and  things  thereunto  relating,  or  at  any  time  before  the 
said  tenth  day  of  May,  being  or  depending  between  the  said  com- 
plainant and  this  defendant,  (and  in  respect  whereof  the  said 
complainant's  bill  of  complaint  has  been  since  filed;)  and  the  said 
complainant,  after  a  strict  examination  of  the  said  account,  and 
every  item  and  particular  thereof,  which  this  defendant  avers  accord- 

1.  See,  generally,  supra,  note  3,  p.  942. 
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ing  to  the  best  of  his  knowledge  and  belief  to  be  true  and  just,  did 
approve  and  allow  the  same,  and  actually  received  from  this  defend- 
ant the  sum  of  £1000,  the  balance  of  the  said  account,  which  by  the 
said  account  appeared  to  be  justly  due  to  him  from  this  defendant; 
and  the  said  complainant  thereupon,  and  on  the  twentieth  day  of  May 
aforesaid,  gave  to  this  defendant  a  receipt,  or  acquittance  for  the 
same,  under  his  hand,  in  full  of  all  demands,  and  which  said  receipt 
or  acquittance  is  in  the  words  and  figures  following  (that  is  to  say), 
{^Here  state  the  receipt  verbatim),  as  by  the  said  receipt  or  acquittance, 
now  in  the  possession  of  this  defendant,  and  ready  to  be  produced 
to  this  honorable  court,  will  appear.  Therefore  {concluding  as  in 
Form  No.  15240). 

ddd.  Of  Want  of  Proper  Party. 

Form  No.  15272.' 
(Curt.  Eq.  Prec.  175.) 
{Commencing  as  in  Form  No.  15259,  and  continuing  down  to  *)  as  tO' 
so  much  of  the  said  complainant's  bill  as  seeks  an  account  from  this 
defendant,  as  executor  and  heir  at  law  of  Henry  Ellis,  Esq.,  deceased, 
in  the  said  bill  named,  this  defendant's  late  brother,  for  what  remains 
due  and  owing  upon  the  bond  in  the  said  bill  mentioned,  bearing  date 
the  tenth  day  of  May,  in  the  year  1110,  and  payment  by  this  defendant 
as  such  executor  and  heir  at  law  of  the  said  Henry  Ellis,  deceased  as 
aforesaid,  of  what  shall  be  found  due  on  taking  such  account;  this. 
defendant  doth  plead  thereto,  and  for  plea  saith,  that  no  part  of  the 
sum  of  two  thousand  ^o\xx\6.s,  for  securing  the  repayment  whereof  the 
said  bond  was  executed,  was  paid  to,  or  received  by  the  said  Henry 
Ellis,  but  that  the  whole  was  paid  unto  Arthur  Williams,  in  the  said 
bond  and  in  the  said  bill  also  named,  and  received  by  him  for  his  sole 
use,  and  that  the  said  Henry  Ellis  was  only  a  surety  for  the  said 
Arthur  Williams,  and  that  the  said  complainant  afterwards  accepted 
a  composition  for  what  he  alleged  to  be  due  on  the  said  bond,  from 
the  said  Arthur  Williams  without  the  privity  of  the  said  He?iry  Ellis 
in  his  lifetime,  or  this  defendant  since  the  death  of  the  said  Henry 
Ellis,  which  took  place  on  or  about  "C^q  first  day  of  October,  1770,  as 
in  the  said  bill  mentioned,  since  which  no  demand  has  been  made  on 
this  defendant,  for  any  money  alleged  to  be  due  on  the  said  bond; 
and  that  the  said  Arthur  Williams  died  several  years  ago,  seised  of 
considerable  real  estates,  and  also  possessed  of  a  large  personal 
estate;  and  that  his  heir  at  law,  or  the  devisee  of  his  real  estate,  and 
also  the  representative  of  his  personal  estate,  ought  to  be,  but  are 
not,  made  parties  to  the  said  bill.  Therefore  {concluding  as  in  Form 
No.  I524.O). 

€ee.  That  Property  Claimed  by  Complainant  Under  a  Will  Belonged  to  Defendant  bv 
Reason  of  a  Later  Will. 

Form  No.  IS273.* 

(Equity  Draftsm.  659.) 
{Commencing  as  in  Form  No.  15259,  and  continuing  down  to  *)  dotht 

i.  See,  generally,  supra,  note  3,  p.  942. 
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plead  thereto  and  for  plea  saith  that  the  will  and  testament  in  writ- 
ing of  Richard  Manning  in  the  said  bill  named  bearing  date  on  or 
about  the  21th  day  of  October,  iS07,  and  by  which  it  is  in  the  said  bill 
stated  that  the  said  Richard  Manning  did  thereby  give  and  devise  all 
the  estate  in  the  said  bill  mentioned  called  Mantiington  together  with 
all  the  chattels,  implements  and  other  property  thereupon  unto  the 
said  complainant  and  this  defendant,  to  hold  the  same  unto  the  said 
complainant  and  this  defendant,  their  heirs  and  assigns  as  tenants  in 
common  and  not  as  joint-tenants,  and  by  which  it  is  also  stated  in 
the  said  bill  that  the  said  testator  did  give,  devise  and  bequeath  all 
the  rest  and  residue  of  his  real  and  personal  estate  of  what  nature  or 
kind  soever  and  wheresoever  situate  unto  the  said  complainant  and 
this  defendant  as  tenants  in  common  absolutely  and  forever,  and 
under  which  will  the  said  complainant  claims,  was  not  the  last  will 
and  testament  of  the  said  Richard  Manning,  for  this  defendant  saith 
that  the  ssdd  Richard  Manning  duly  made  and  published  another  will, 
which  was  his  last  will  and  testament  in  writing,  bearing  date  15tk 
day  of  April,  iS08,  and  that  such  will  was  executed  by  him  and 
attested  as  by  law  is  required  for  passing  real  estates,  and  is  in  the 
words  and  figures  following  (that  is  to  say)  "  This  is  the  last  will  and 
testament  of  me  Richard  Manning,  late  of,  etc.,  but  now  of,  etc., 
gent.  I  direct,"  etc.  {stating  the  will  verbatim,  and  also  the  attestation 
clause).  And  this  defendant  doth  aver  that  the  estate  devised  by  the 
said  last-mentioned  will  to  this  defendant  and  her  heirs  is  the  same 
estate  of  which  the  said  complainant  seeks  an  account  of  the  rents 
and  profits,  and  which  he  seeks  to  redeem  by  his  said  bill;  And  this 
defendant  therefore  avers  that  the  said  complainant  hath  not  any 
title  to  or  interest  in  the  rents  and  profits  of  the  said  estate  in  his 
said  bill  mentioned,  nor  in  the  equity  of  redemption  thereof,  or  the 
title-deeds,  papers  or  writings  relating  thereto;  All  which  matters 
this  defendant  doth  plead  in  bar  to  the  said  bill,  and  to  the  discovery 
and  relief  sought  thereby,  and  humbly  demands  the  judgment  of  this 
court  whether  she  shall  be  compelled  to  make  any  further  or  other 
answer  to  the  said  bill,  and  she  prays  to  be  hence  dismissed  with  her 
reasonable  costs  in  this  behalf  most  wrongfully  sustained. 

Jeremiah  Mason,  Solicitor  for  defendant. 

///.  That  Property  Claimed  bv  Complainant  Under  a  Will  Belonged  to  Defendant  as  Hkir 
AT  Law,  Such  Will  Being  Void. 

Form  No.  15274 .' 
(3  Barb.  Ch.  Pr.  (2d  ed.),  No.  316.) 
{Commencing  as  in  Form  No.  15259  and  continuing  down  to  *)  for  plea 
to  the  whole  of  said  bill  says  that  he  is  advised  that  the  complainant 
by  his  bill,  claims  to  be  entitled  to  divers  lands  in  his  said  bill  men- 
tioned, for  the  term  of  his  life,  by  virtue  of  the  last  will  and  testa- 
ment of  Nathan  Hale,  in  the  said  bill  mentioned,  to  bear  date  the 
tenth  day  of  May,  a.  d.  i2>70,  and  prays  that  he  may  have  the  benefit 
of  a  certain  decree  of  this  honorable  court,  made  in  a  cause  wherein 
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the  said  Nathan  Hale  was  complainant,  and  this  defendant  was 
defendant,  and  that  such  decree  may  be  carried  into  execution;  to 
which  bill  this  defendant  doth  plead,  and  for  plea  saith,  that  the 
will  of  the  said  Nathan  Hale,  in  the  complainant's  bill  mentioned, 
was  not  duly  executed  and  attested,  so  as  to  pass  real  estates,  and 
therefore  the  lands  therein,  and  in  the  said  complainant's  said  bill 
mentioned,  descended  to  Samuel  Hale  of  Chicago  in  the  county  of 
Cook,  and  state  of  Illinois,  as  the  heir-at-law  of  the  said  Nathan 
Hale;  wherefore  this  defendant  is  advised  that  the  complainant 
is  not  entitled  to  have  the  benefit  of  the  decree,  or  to  have  the 
same  carried  into  execution;  and  this  defendant  demands  the  judg- 
ment of  this  honorable  court,  whether  he  shall  be  compelled  to  make 
any  further  or  other  answer  to  the  said  bill,  or  any  of  the  matters  and 
things  therein  contained,  and  prays  to  be  hence  dismissed,  with  his 
reasonable  costs  in  this  behalf  sustained. 

Jeremiah  Mason^  Solicitor  for  defendant. 

(bV)  Plea  Coupled  with  Answer. 
aaa.  That  Defendant  has  No  Interest  in  the  Subject  of  the  Suit. 

Form  No.  IS27S.> 

(Curt.  Eq.  Prec.  162.) 

(^Commencing  as  in  Form  No.  15259,  and  continuing  do7vn  to  *)  as  to 
so  much  of  and  such  parts  of  the  said  complainant's  bill,  as  charges 
that  this  defendant  is  interested  in  the  personal  estate  oi  John  Doe, 
the  testator  in  the  said  bill  named,  and  seeks  an  account  of  the  said 
testator's  personal  estate;  this  defendant  pleads  thereto,  and  for  plea 
saith,  that  he  is  merely  a  subscribing  witness  to  said  testator's  will, 
and  in  no  wise  interested  therein;  and  this  defendant  avers  that  he 
has  not,  nor  ever  had,  or  pretended  to  have,  nor  does  he,  or  did  he 
■ever  claim  any  right,  title,  or  interest  whatsoever  in  the  personal  estate 
of  the  said  testator,  or  any  part  thereof,  and  that  the  said  complainant 
has  no  right  to  institute  this,  or  any  other  suit  against  him  in  respect 
thereof.  All  which  said  matters  and  things,  this  defendant  doth  aver 
and  plead  in  bar  to  so  much  of  the  said  complainant's  bill  as  herein- 
before particularly  mentioned  and  pleaded  to  And  this  defendant,  not 
waiving  his  said  plea,  but  relying  thereon,  and  for  better  supporting 
the  same,  for  answer  to  so  much  of  the  said  bill  as  aforesaid,  saith  he 
denies  that  he  now  is,  or  ever  was  interested  in  the  personal  estate 
■of  the  said  testator,  or  any  part  thereof. 

Jeremiah  Mason,  Solicitor  for  defendant. 

bbb.  That  Defendant  was  Purchaser  for  a  Valuable  Consideration  Without  Notice. 

Form  No.  i  5276.* 

(Curt.  Eq.  Prec.  174.) 

{Commencing  as  in  Form  No.  15259,  and  continuing  down  to  *)  as  to 
so  much  of  the  said  bill  as  seeks  an  account  of  what  is  due  and 

1.  See,  generally,  supra,  note  3,  p.  942. 
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•owing  to  the  said  complainant,  in  respect  of  the  annuity  of  ^50 
therein  mentioned,  and  stated  to  be  charged  upon,  and  issuing  out  of 
the  hereditaments  and  premises  therein  and  hereinafter  mentioned, 
this  defendant  doth  plead  thereto,  and  for  plea  saith,  that  John  Doe, 
previously  to  and  on  the  tenth  day  of  May,  1790,  was,  or  pretended 
to  be  seised  in  fee  simple,  and  was  in,  or  pretended  to  be,  in  the 
actual  possession  of  all  those  manors,  hereditaments  and  premises,  in 
the  said  bill  particularly  mentioned  and  described,  free  from  all 
incumbrances  whatsoever;  and  this  defendant,  believing  that  the 
said  John  Doe  was  so  seised  and  entitled,  and  that  the  said  heredita- 
ments and  premises  were  in  fact  free  from  all  incumbrances,  on  the 
tenth  day  oi  May,  1790,  agreed  with  the  saXd  John  Doe  for  the  abso- 
lute purchase  of  the  fee  simple  and  inheritance  thereof;  whereupon 
certain  indentures  of  lease  and  release  bearing  date  respectively  on 
said  date,  between  the  said  John  Doe  of  the  one  part,  and  this 
defendant  of  the  other  part,  were  duly  made  and  executed;  and  by 
the  said  indenture  of  release,  t\\ts3.\6.  John  Doe,  in  consideration  of 
the  sum  of  £^50,000,  paid  to  him  by  this  defendant,  granted,  bar- 
gained, sold,  released,  and  confirmed  unto  this  defendant,  all,  etc., 
(jet  out  the  parcels  verbatim  from  the  deed^,  to  hold  unto,  and  to  the 
use  of  this  defendant,  his  heirs  and  assigns,  forever;  and  in  the  said 
indenture  of  release  is  contained  a  covenant  from  the  said  John  Doe 
with  this  defendant,  that  he  the  ssdd  John  Doe  was  absolutely  seised 
•of  the  said  hereditaments  and  premises,  and  that  the  same  and  each 
of  them  and  every  part  thereof  were  and  was  free  from  all  incum- 
brances; as  by  the  said  indentures  of  lease  and  release  respectively, 
reference  being  thereunto  had,  will  more  fully  appear;  and  this 
defendant  doth  aver,  that  the  said  sum  of  £50,000,  the  consideration 
money  in  the  said  indenture  of  release  mentioned,  was  actually  paid 
by  this  defendant  to  the  said  John  Doe,  at  the  time  the  said  indenture 
■of  release  bears  date;  and  this  defendant  doth  also  aver^  that  at  or 
before  the  respective  times  of  the  execution  of  the  said  indentures 
of  lease  and  release,  by  the  said  John  Doe  and  this  defendant,  and  of 
the  payment  of  the  said  purchase  money,  he  this  defendant  had  no 
notice  whatsoever  of  the  said  annuity  of  £50,  now  claimed  by  the 
said  complainant,  or  of  any  other  incumbrance  whatsoever,  that  in 
any  wise  affected  the  said  hereditaments  and  premises,  so  purchased 
by  this  defendant  as  aforesaid,  or  any  of  them  or  any  part  thereof; 
and  this  defendant  insists  that  he  is  a  bona  fide  purchaser  of  the  said 
hereditaments  and  premises  for  a  good  and  valuable  consideration, 
and  without  any  notice  of  the  said  annuity  claimed  by  the  com- 
plainant; all  which  matters  and  things  this  defendant  doth  aver  and 
plead  in  bar  to  so  much  of  the  said  complainant's  bill  as  is  hereinbe- 
fore particularly  mentioned;  and  prays  the  judgment  of  this  honor- 
able court,  whether  he  should  make  any  further  answer  to  so  much 
of  the  said  bill  as  is  hereinbefore  pleaded  to;  and  this  defendant,  not 
-waiving  his  said  plea,  but  relying  thereon,  and  for  better  supporting 
the  same,  for  answer  saith,  that  he  had  not  at  any  time  before,  or  at 
the  time  of  purchasing  the  said  hereditaments  and  premises,  or 
since,  until  the  said  complainant's  bill  was  filed,  any  notice  whatso- 
ever, either  expressed  or  implied,  of  the  said  annuity  of  £50,  claimed 
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by  the  said  complainant,  or  that  the  same  or  any  other  incumbrance 
whatsoever  was  charged  upon  or  in  any  wise  affected  the  said  here- 
ditaments and  premises  so  purchased  as  aforesaid,  or  any  of  them,  or 
any  part  thereof;  and  this  defendant  denies  {Here  state  rest  of  answer 
and  conclude  as  in  Form  No.  H67). 

bb.  To  Bill  of  Interpleader. 

Form  No.  15277.' 
(3  Barb.  Ch.  Pr.  (2d  ed.),  No.  341.) 

{Commencing  as  in  Form  No.  16259,  and  continuing  down  to  *)  for 
plea  to  the  whole  of  said  bill  says  that  he  is  advised  that  the  complain- 
ant, by  his  bill,  seeks  to  compel  this  defendant,  and  John  Jones, 
another  defendant  to  said  bill,  to  interplead  touching  the  sum  oi  five 
hundred  dollars  in  his  said  bill  mentioned  to  have  been  due  from  the 
complainant  to  the  personal  estate  of  Nathan  Hale,  deceased;  to 
which  bill  this  defendant  doth  plead,  and  for  plea  saith,  that  the  said 
Nathan  Hale,  in  his  lifetime,  made  his  last  will  and  testament  and 
appointed  this  defendant  sole  executor  thereof;  and  this  defendant 
saith,  since  his  death,  duly  proved  his  will  before  the  proper  surro- 
gate, and  hath  obtained  letters  of  administration  of  the  personal  estate 
and  effects  of  the  said  Nathan  Hale,  to  be  granted  to  him  by  such 
surrogate,  as  the  executor  named  in  the  said  last  will;  and  therefore 
this  defendant  hath  alone  a  right  to  receive  the  said  sum  oifive  ^««- 
dTr^^^ dollars  from  the  complainant,  and  to  give  him  effectual  discharge 
for  the  same;  and  this  defendant  doth  aver  that  the  title  of  the  said 
John  Jones,  if  any  he  has,  to  the  said  sum  oi  five  hundred  dollars,  is  by 
virtue  of,  and  under  the  said  will  of  the  said  Nathan  Hale,  and  as  a 
specific  legacy  given  to  him  by  the  said  will.  Wherefore  this  defend- 
ant is  advised  the  complainant  has  no  right  to  compel  the  said  John 
Jones,  and  this  defendant  to  interplead,  touching  the  said  sum  oi  five 
hundred  dollars.  And  this  defendant  demands  the  judgment  {conclud- 
ing as  in  Form  No.  15282). 

cc.  To  Ejectment  Bill,  Negativing  Averment  in  Bill  as  to  Outstanding  Lease. 

Form  No.  15278.' 
(Equity  Draftsm.  648.) 

{Commencing  as  in  Form  No.  152.59,  and  continuing  down  to  *)  plead 
thereto  and  for  plea  to  the  said  bill  say  and  aver  that  James  Armitage 
in  the  said  bill  named  was  at  the  time  of  his  death  seised  in  fee  in 
possession  of  all  the  real  estates  whereof  or  whereto  he  was  then 
seised  or  entitled;  And  these  defendants  do  aver  that  none  of  the 
said  real  estates  of  the  said  James  Artnitage  were  or  was  let  on  lease 
by  the  sa\(\  James  Armitage  to  any  person  or  persons  for  any  terms 
or  term  of  years  which  were  or  was  unexpired  at  the  time  of  the 
death  of  the  sa\d  James  Armitage;  All  which  matters  {concluding  as 
in  Form  No.  15273). 

1.  See,  generally,  supra,  note  3,  p.  942. 
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dd.  To  Bill  for  Foreclosure  of  Mortgage,  that  Defendant  Holds  Mort- 
gage ON  Subject  of  Bill  Recorded  Earlier  than  Complainant's 
M  ortgage. 

Form  No.  15279.' 

(N.  H.  Ch.  Ct.  Rules,  No.  10,  56  N.  H.  606,  614.) 

In  the  Supreme  Court. 
Merrimack,  ss. 

John  Doe  against  Richard  Roe  and  another. 
The  plea  of  John  Jones, 

The  said  John  Jones  says  that,  on  the  first  day  of  May,  1890,  he 
loaned  the  said  Richard  Roe  the  sum  of  ^600,  and  the  said  Richard 
Roe,  to  secure  the  payment  thereof,  made  and  executed  to  him  his 
promissory  note  of  that  date  for  said  ^00,  and  interest  in  one  year, 
and  executed  and  delivered  to  him  a  good  and  sufficient  deed  of 
mortgage  of  said  premises  in  said  bill  mentioned,  with  condition  that 
if  said  Richard  Roe  should  pay  to  this  defendant  said  sum  of  %600, 
and  interest  in  one  year,  the  said  deed  should  be  void,  as  by  the  said 
■deed,  duly  executed,  acknowledged,  and  recorded,  and  ready  to  be 
produced  in  said  court,  appears. 

And  the  said  mortgage  deed  was  duly  recorded  in  the  registry  of 
deeds  of  said  county  of  Merrimack,  on  the  second  day  of  May,  i890, 
.and  the  alleged  deed  of  mortgage,  made  by  said  Richard  Roe  to  the 
plaintiff,  was  not  left  for  record  nor  recorded  in  said  registry  until 
the  fifth  day  of  May,  iS90. 

And  this  defendant  avers  that  said  sum  oi^600  was  paid  by  him  to 
said  Richard  Roe,  in  money,  really  and  bona  fide,  and  said  deed  of 
mortgage  received  and  recorded  without  notice  of  the  plaintiff's  pre- 
tended title,  set  forth  in  the  bill,  and  without  any  reason  to  believe 
or  suspect  that  any  such  loan  or  mortgage  of  said  premises  to  the 
plaintiff  had  been  made. 

John  Jones,  by 

Jeremiah  Mason,  his  Solicitor. 

b.  Pleas  in  Bar  of  Discovery. 

'(1)  That  Another  Suit  is  Depending  for  the  Same  Discovery. 

Form  No.  15280.' 
(3  Barb.  Ch.  Pr.  (2d  ed.).  No.  331.) 
{Commencing  as  in  Form  No.  15259,  and  continuing  down  to  *)  for 
plea  to  so  much  and  such  part  of  the  said  complainant's  bill  as  seeks  a 
•discovery  from  this  defendant  of  {Here  set  out  discovery  sought),  this 
defendant  doth  plead  thereto,  and  for  plea  saith  that  long  before  the 
said  complainant's  bill  was  filed  in  this  honorable  court,  and  on  or 
about  the  tenth  day  of  May,  a.  d.  i876,  the  said  complainant  com- 
menced a  suit  in  the  Supreme  court,  against  this  defendant  in  respect 
-of  the  matters  as  to  which  a  discovery  is  sought  by  the  complainant's 
bill,  and  that  such  suit  is  still  depending  in  the  said  court,  which,  as 
this  defendant  avers,  is  a  court  of  competent  jurisdiction  to  afford 

1.  See,  generally,  supra,  note  3,  p.  942. 
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the  discovery  which  the  said  complainant  seeks  by  his  said  bill- 
Therefore,  this  defendant  avers  and  pleads  the  same  to  the  said 
complainant's  bill,  and  prays  the  judgment  of  this  honorable  court 
whether  it  will  hold  plea  upon  and  enforce  this  defendant  to  answer 
the  said  complainant's  said  bill,  for  the  cause  aforesaid. 

Jeremiah  Mason,  Solicitor  for  defendant. 

(2)  That  Complainant  Has  No  Interest  in  Lands,  the  Title  of 
Which  he  Seeks  to  Discover. 

Form  No.  15281 .' 
(3  Barb.  Ch.  Pr.  (2d  ed.),  No.  344.) 

{Commencing  as  in  Form  No.  15259,  and  continuing  down  to  *)  for 
plea  to  so  much  of  the  complainant's  bill  as  seeks  to  compel  these 
defendants  to  set  forth  and  discover  their  respective  titles  in  and  to- 
the  lands  and  tenements  in  the  bill  of  complaint  mentioned,  or  any 
part  thereof,  say,  that  the  said  complainant  hath  sold  and  conveyed 
away  unto  John  Jones,  of  Boston,  in  the  county  of  Suffolk,  and  com- 
monwealth of  Massachusetts,  all  his  estate,  title,  interest  or  claim  of  or 
to  the  said  lands  and  tenements  in  his  said  bill  of  complaint  men- 
tioned. Wherefore  these  defendants  are  advised  that  the  complainant, 
has  no  interest  of,  in,  or  to  the  said  lands  and  tenements;  and  they 
therefore  pray  the  judgment  of  this  honorable  court  whether  they 
shall  be  compelled  to  make  any  further  or  other  answer  to  the  said 
bill  of  complaint  in  this  particular,  and  pray  to  be  hence  dismissed, 
with  their  reasonable  costs  and  charges  in  this  behalf  most  wrong- 
fully sustained. 

Jeremiah  Mason,  Solicitor  for  defendant. 

(3)  That  Discovery  would  Subject  Defendant  to  a 
Forfeiture. 

Form  No.  15282.' 

(3  Barb.  Ch.  Pr.  (2d  ed.).  No.  332.) 

{Commencing  as  in  Form  No.  15259,  and  continuing  down  to  *)  as  tO' 
so  much  of  the  said  complainant's  bill  as  prays  that  this  defendant 
may  discover  whether  this  defendant  has  not  assigned  to  John  Jones, 
in  the  complainant's  bill  mentioned,  this  defendant's  right  and  inter- 
est in  the  indenture  of  lease  in  the  said  bill  mentioned,  this  defend- 
ant doth  plead  in  bar  of  such  discovery,  and  for  plea  saith,  that  in 
the  said  indenture  of  lease  is  contained  a  provision,  whereby  it  is- 
declared  and  agreed  that  in  case  this  defendant  shall  assign  the 
benefit  of  the  said  lease,  or  in  any  manner  part  with  his  estate  or 
interest  in  the  same,  the  said  lease  shall  be  void.  And  this  defend- 
ant further  says  that  he  is  advised  and  believes  that  if  he  were  com- 
pelled to  make  the  discovery  of  the  said  matters  sought  by  the  said 
bill,  such  discovery  might  make  this  defendant  liable  to  a  forfeiture 
of  the  said  lease.     Wherefore  this  defendant  demands  the  judgment 

1.  See,  generally,  supra,  note  3,  p.  942. 
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of  this  honorable  court,  whether  he  should  be  compelled  to  make  any 
further  answer  to  so  much  of  the  said  bill  as  is  hereinbefore  pleaded 
to,  and  prays  to  be  hence  dismissed,  with  his  reasonable  costs  and 
charges  in  this  behalf  most  wrongfully  sustained. 

Jeremiah  Mason,  Solicitor  for  defendant. 

(4)  That  Discovery  would  Compel  Defendant  to  Betray 
Confidence  as  Solicitor. 

Form  No.  15283.' 

(3  Barb.  Ch.  Pr.  (2d  ed.),   No.  333.) 

{Commencing  as  in  Form  No.  15259,  and  continuing  down  to  *)  as 
to  so  much  of  the  said  bill  as  prays  that  this  defendant  may  discover 
whether  (^Here  state  discovery  soughf),  this  defendant  doth  plead,  and 
for  plea  saith,  that  this  defendant  hath  no  knowledge  of  the  matters 
concerning  which  a  discovery  is  so  prayed,  or  any  of  them,  except  in 
and  by  means  of  the  confidence  reposed  in  this  defendant  as  solicitor, 
employed  hy  Richard  Roe,  in  complainant's  bill  named.  Wherefore 
this  defendant  demands  the  judgment  {concluding  as  in  Form  No. 
16282\ 

c.  Plea  to  Relief  op  Discovery,  by  an  Heir  at  Law,  that  He  had  No  Lands 
by  Descent,  Accompanied  by  an  Answer  Admitting  that  He  is 
Heir  at  Law. 

Form  No.  15284.' 

(Equity  Draftsm.  647.) 

{Commencing  as  in  Form  No.  15259,  and  continuing  down  to  *)  as 
to  so  much  of  the  said  bill  as  seeks  any  relief  from  or  any  discovery 
from  him  (save  and  except  whether  he  is  the  heir  at  law  of  William 
Roe,  deceased,  in  the  bill  named)  this  defendant  doth  plead  in  bar 
thereto;  And  for  and  by  way  of  plea  saith  that  he  hath  not  nor  hath 
any  person  or  persons  in  trust  for  him,  nor  on  the  day  of  filing  the 
bill  nor  at  any  time  before  or  since  had  any  lands,  tenements  or 
hereditaments  by  descent  coming  from  the  said  William  Roe,  deceased, 
this  defendant's  father;  And  this  defendant  not  waiving  his  said  plea 
but  wholly  relying  and  insisting  thereon  for  answer  to  the  residue  of 
the  said  complainant's  bill  not  hereinbefore  pleaded  unto,  or  to  so 
much  thereof  as  this  defendant  is  advised  is  material  or  necessary  for 
him  to  make  answer  unto,  saith  he  admits  he  is  the  heir  at  law  of 
the  said  William  Roe,  deceased.     {Concluding  as  in  Form  No.  15270.y 

1.  See,  generally,  supra,  note  3,  p.  942. 
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See  the  title  ABATEMENT,  PLEAS  IN,  vol.  i,  p.  21. 


PLEDGES. 

By  Harold  N.  Eldridge. 

I.  CIVIL  ACTION,  976. 

1.  Bill,  Complaint  or  Declaration,  976. 

a.  By  Pledgee,  976. 

(i)  Against  Pledgor  for  Foreclosure  of  Pledge,  977, 
(2)  Against  Warehouseman  to  Recover  Goods  Repre- 
sented by  Pledged  Warehouse  Receipt,  977. 

b.  By  Pledgor  Agai?ist  Pledgee,  978. 

(i)  For  Failure  to  Return  Pledge,  978. 
(2)  For  Surrender  of  Pledged  Note  to  Maker  for  Less 
than  Face  Value,  980. 
a.  Affidavit  of  Defense  in  Suit  on  Note  Against  Indorser  that 
Note  was  Satisfied  by  Property  Pledged  to  Secure  it,  982. 
II.  CRIMINAL     PROSECUTION     AGAINST     PLEDGEE   FOR     SELLING 
PLEDGE,  984. 

CROSS-REFERENCES. 

For  Form  of  Complaint  Against  a  Pawnbroker  for  Refusing  to  Deliver 
Property  Pledged,  see  the  title  PA  WNBROKERS,  ante.  Form 
No.  15011. 

For  Forms  relating  to  Actions  Against  Pledgee  for  Conversion  of  Pledge^ 
see  the  title  TROVER  AND  CONVERSION. 

See  also  the  GENERAL  INDEX  to  this  work. 

I.  CIVIL  ACTION. 

1.  Bill,  Complaint  or  Declaration.! 

a.  By  Pledgee.' 

1.  For  the  formal  parts  of  a  bill  in  a  pledgee  is  twofold:  he  may  either 
•equity,  complaint,  declaration  or  peti-  file  a  bill  in  chancery  in  the  nature  of 
tion  in  a  particular  jurisdiction  consult  a  foreclosure  bill  and  proceed  to  a  judi- 
the  titles  Bills  in  Equity,  vol.  3,  p.  cial  sale,  or  he  may  sell  without  a  judi- 
417;  Complaints,  vol.  4,  p.  1019;  Dec-  cial  sale  upon  giving  reasonable  notice 
LARATIONS,  vol.  6,  p.  244.  to  the  pledgor  of  the  time  and  place  of 

2.  Bemedy  of  Pledgee.  —  According  to  same.  Smith  v.  Coale,  12  Phila.  (Pa.) 
the  modern  authorities,  the  remedy  of  177,  34  Leg.  Int.  (Pa.)  58.     And  see  to 
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(1)  Against  Pledgor  for  Foreclosure  of  Pledge. 

Form  No.  15285.' 

{^Title  of  court  and  cause  as  in  Form  No.  5937  ) 

The  above  named  plaintiff,  hy  Jeremiah  Mason,  his  attorney  com- 
plains of  the  above  named  defendant,  and  alleges,  ' 

That  on  \.\\t  first  day  of  November,  a.  d.  18^^,  the  above  named 
defendant  made  and  delivered  to  the  plaintiff  his  certain  promissory 
note  in  writing,  bearing  date  the  day  and  year  aforesaid,  wherein  and 
whereby  he  promised  to  pay,  one  year  after  date  thereof,  to  plaintiff, 
the  sum  oi  five  hundred  dollars,  for  value  received,  with  interest  at 
the  rate  of  six  per  cent,  per  annum  from  date  until  paid,  a  copy  of 
said  note  being  hereto  annexed,  marked  Exhibit  "y^." 

Th:it  on  said/rx/  day  of  Novemiter,  a.  d.  xW2,  and  &t  the  time  of 
the  makmg  and  delivery  of  said  note,  the  defendant  deposited  with 
plamtiff,  as  collateral  security  for  the  said  note,  one  Steinway  grand 
piano. 

That  at  maturity  said  note  was  presented  and  payment  thereof 
demanded  and  refused;  that  plaintiff  is  now  the  owner  and  holder  of 
said  note;  that  said  note  is  now  due  and  wholly  unpaid. 
^  Wherefore  plaintiff  demands  judgment  that  all  right,  title,  claim, 
interest  and  equity  of  redemption  of  the  said  defendant  in  and  to 
said  piano  be  foreclosed;  that  the  said  piano  be  sold,  and  that  the 
plaintiff  be  paid  out  of  the  proceeds  of  said  sale  the  amount  due  on 
said  note,  with  interest,  together  with  his  costs  and  disbursements  in 
this  action  so  far  as  said  moneys  will  pay  the  same,  and  that  the 
defendant  be  adjudged  to  pay  any  deficiency  that  may  remain  and  for 
such  other  or  further  relief  as  shall  be  just  and  equitable. 

{Signature  of  attorney  and  verification  as  in  Form  No.  5937.^ 

(2)  Against  Warehouseman  to  Recover  Goods  Represented  by 
Pledged  Warehouse  Receipt. 

Form  No.  15286.* 

(  Title  of  court  and  cause  as  in  Form  No.  5926.) 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court, 

I.  That  on  the  first  day  oi  June,  iS98,  the  defendant  was  doing 
business  as  warehouseman  in  the  city  oi  New  York,  in  the  county 
and  state  oi  New  York;  that  on  s.a\<l  first  day  oi  June,  defend- 
ant, as  such  warehouseman,  received  from  one  Richard  Roe,  for 
storage  at  defendant's  warehouse  in  said  city  and  county  of  New  York, 
one  hundred  and  seventy-two  bales  of  cotton,  of  the  value  of  six  thousand 
nine  hundred  and  eighty-three  dollars  and  twenty  cents;  that  on  said 

the  same  effect  Robinson  v.  Hurley,  Plankinton  v.  Hildebrand,  89  Wis.  200 
II  Iowa  410;  Lewis  v.  Graham,  (C.  PI.  2.  This  form  is  substantially  the  corn- 
Spec.  T.)  4  Abb.  Pr.  (N.  Y.)  io6.  plaint  in  Hanover  Nat.  Bank  v.  Ameri- 

1.  See,  generally    supra,    note  2,   p.  can  Dock,  etc.,  Co.,  14  N.  Y.  App.  Div. 

976.  255,  in  which  case  judgment  was  or- 

rhis  form  is  based  on  the  complaint  in  dered  for  the  plaintiff. 
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first  day  of  June  defendant  issued  to  said  Richard  Roe  his  warehouse 
receipt,  in  and  by  which  defendant  certified  that  he  had  received  on 
storage  at  his  warehouse,  on  account  of  the  said  Richard  Roe,  the 
aforesaid  one  hundred  and  seventy-two  bales  of  cotton,  and  in  and  by 
which  receipt  defendant  agreed  to  hold  said  cotton  subject  to  the 
order  of  said  Richard  Roe,  a  copy  of  said  receipt  being  hereto  annexed, 
marked  Exhibit  *'^." 

II.  That  thereafter,  and  on  or  about  the  tenth  day  oi  June,  i898, 
the  said  Richard  Roe  duly  indorsed  the  said  warehouse  receipt  in 
writing  in  blank,  and  duly  assigned,  transferred  and  delivered  said 
warehouse  receipt  to  this  plaintiff,  who  thereupon  loaned  and 
advanced  to  the  said  Richard  Roe  the  sum  oi  five  thousand  doUars,  and 
received  and-  accepted  from  the  said  Richard  Roe  said  warehouse 
receipt  as  security  for  the  said  loan  oi  five  thousand  dollars,  a  copy  of 
said  assignment  and  transfer  of  said  warehouse  receipt  being  hereto 
annexed,  marked  Exhibit  ^'■B." 

III.  That  on  they^r^/day  ol  July,  i898,  and  before  the  commence- 
ment of  this  action,  plaintiff  duly  demanded  from  the  defendant  the 
aforesaid  cotton,  and  offered  to  pay  and  duly  tendered  to  defendant 
the  amount  necessary  to  pay  the  storage  and  other  charges  thereon, 
and  offered  to  surrender  to  the  said  defendant  said  warehouse 
receipt,  but  the  said  defendant  refused  and  yet  refuses  to  deliver 
said  cotton  to  the  plaintiff,  to  the  damage  of  plaintiff  in  the  sum  of 
six  thousand  nine  hundred  and  eighty-three  dollars  and  twenty  cents,  the 
value  of  the  said  cotton. 

Wherefore  plaintiff  demands  judgment  against  the  defendant  for 
the  recovery  of  the  aforesaid  cotton  with  one  thousand  dollars  dam- 
ages for  the  detention  of  the  same,  or  in  case  a  delivery  of  said  cotton 
cannot  be  had,  judgment  for  the  value  thereof,  with  damages  for  the 
detention  thereof  as  aforesaid,  and  all  costs  and  expenses  of  this 
action. 

(^Signature,  office  address  of  attorney,  address  and  verification  as  in 
Form  No.  11457.)  . 

b.  By  Pledgor  Against  Pledgee. 
(1)  For  Failure  to  Return  Pledge.* 

1.  Bill  in  equity  to  redeem  will  not,  an   assignment  of    the   pledge,  a  bill 

generally  speaking,  lie  on  behalf  of  a  will   lie.      Nelson   v.    Owen,    113   Ala. 

pledgor  or  his   representative,  as  his  372. 

remedy  is  at  law  upon  a  tender  of  the  Waiver  of  Tort.  —  The  doctrine  of 
money.  Nelson  v.  Owen,  113  Ala.  372;  waiving  a  tort  and  suing  in  assumpsit 
Doak  V.  State  Bank,  6  Ired.  L.  (28  N.  is  limited  to  cases  where  the  defendant 
Car.)  309.  This  is  true  where  the  arti-  has  converted  the  property  into  money 
cle  pledged  is  a  specific  chattel.  The  or  its  equivalent.  Androscoggin  Water 
law  can  afford  an  ample  remedy  by  re-  Power  Co.  v.  Metcalf,  65  Me.  40. 
plevin  if  the  pledgee  retains  the  posses-  Precedent.  —  In  Vanderslice  v.  Mat- 
sion,  or  by  trover  or  assumpsit  in  case  thews,  79  Cal.  273,  which  was  an  ac- 
he has  parted  with  it.  Bryson  v.  Ray-  tion  brought  against  an  administratrix 
ner,  25  Md.  424.  But  if  any  special  of  the  estate  of  one  W.  W.  Traylor,  the 
ground  is  shown,  as  if  an  account  or  a  complaint  alleged  in  substance  that  the 
discovery  is  wanted,  or  there  has  been  plaintiffs   borrowed   a   certain  sum  of 
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Form  No.  15287.' 

{Commencement  as  in  Form  No.  6939)  for  that  whereas  the  said 
plaintiff,  heretofore,  to  wit,  on  the  first  day  of  May,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-seven,  at  the  county 
of  Cook,  to  wit,  at  the  city  of  Chicago  in  the  county  of  Cook  afore- 
said, being  indebted  to  the  defendant  in  the  sum  of  sixteen 
thousand  dollars  on  said  first  day  of  May  loaned  by  defendant  to 
plaintiff,  and  for  which  plaintiff  made  and  delivered  to  the  said 
defendant  plaintiff's  promissory  note,  bearing  date  the  day  and  year 
aforesaid,  for  said  sum  of  sixteen  thousand  dollars,  and  payable  to  the 
order  of  defendant  one  year  after  date,  with  interest  at  the  rate  of 
six  per  cent,  per  annum,  delivered  to  defendant,  as  collateral  security 
for  said  loan  of  sixteen  thousand  dollars,  a  certain  promissory  note, 
executed  and  delivered  by  one  William  West  for  the  sum  of  twenty- 
five  thousand  dollars,  dated  the.  fifteenth  day  of  September,  i899,  and 
payable  one  year  after  date  to  the  order  of  plaintiff,  with  interest  at 
the  rate  of  six  per  cent,  per  annum,  and  it  became  and  was  the  duty 
of  the  said  defendant  to  safely  keep  the  said  note  for  twenty-five 
thousand  dollars  as  aforesaid,  and  to  have  the  same  ready  to  return 
to  plaintiff  upon  the  payment  by  said  plaintiff  of  the  said  note  of 
plaintiff  for  said  sum  of  sixteen  thousand  dollars  to  defendant,  yet 
the  said  defendant  well  knowing  the  premises,  contriving  and  intend- 
ing to  deceive  and  defraud  the  plaintiff,  on  to  wit,  the  tenth  day  oi  June, 
i899,  and  before  the  maturity  of  the  aforesaid  note  of  plaintiff  for 
said  sum  of  sixteen  thousand  dollars,  and  while  defendant  still  held 
the  said  note  of  said  William  West  of  and  for  said  plaintiff,  in  pledge 
as  collateral  security  as  aforesaid,  did  wrongfully  take  and  surrender 
and  deliver  to  the  said  William  West  the  said  note  of  William  West, 
and  did  convert  and  dispose  of  the  same  to  his  own  use,  whereby 
said  note  became  and  is  wholly  lost  to  the  said  plaintiff,  and 
plaintiff  has  been  and  is  greatly  injured,  to  the  damage  of  the  said 
plaintiff  in  the  sum  of  fifteen  thousand  dollars,  and  therefore  he 
brings  suit,  etc. 

{Signature  of  attorney  as  in  Form  No.  6939. ) 

money  from  W.  W.  Traylor  in  his  life-  necessarj'-  according  to  law,  etc.,  upon 
time,  and  gave  him  as  collateral  secu-  which  this  action  is  founded,  for  the 
rity  for  the  payment  thereof  a  certain  return  of  the  articles  pledged  or  the 
watch  and  two  pairs  of  diamond  ear-  value  thereof,  viz.,  the  sum  of  two 
rings,  valued  at  two  thousand  dollars;  thousand  dollars;  that  upon  the  last 
that  at  Traylor's  death,  a  part  of  the  mentioned  day  the  administratrix  re- 
money  borrowed  remaining  unpaid,  fused  to  allow  the  claim  or  any  part  of 
the  plaintiffs,  on  the  twenty-first  day  it  and  wholly  rejected  it.  The  prayer 
of  November,  1883,  tendered  it  to  Eliza-  of  the  complaint  was  for  judgment 
beth  D.  Traylor,  the  administratrix  against  the  administratrix  for  the  value 
of  said  decedent,  and  demanded  the  of  the  property  pledged,  two  thousand 
return  of  the  articles  pledged  as  col-  dollars,  etc.,  payable  in  due  course  of 
lateral;  that  she  refused  to  return  administration,  etc. 
them;  that  afterward,  on  the  twenty-  1.  See,  generally,  supra,  note  i,  p. 
fourth    day   of    November,     1883,    the  978. 

plaintiffs    presented   for   allowance   to        This  form  is  substantially  the  decla- 

the  administratrix  their  claim  in  writ-  ration  in  Post  v.  Union  Nat.  Bank,  159 

ing  against  the  estate  of  her  decedent,  111.  421.     In  that  case  it  was  held  that 

duly  verified,  and  containing  all  things  plaintiff  was  entitled  to  recover. 
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Form  No.  15288.' 

{Commencement  as  in  Form  No.  69JfO)  for  that  the  plaintiff  was  on 
the  third  day  oi  April,  a.  d.  \2)60,  indebted  to  the  defendant  in  the 
sum  of  one  hundred  dollars,  and  to  secure  the  payment  of  said  sum  so 
due  plaintiff  delivered  to  defendant  ofie  horse  worth  two  hundred  dol- 
lars, for  the  defendant  to  hold  and  to  redeliver  to  plaintiff  upon 
plaintiff's  paying  to  defendant  said  sum  of  one  hund/- ed  doWavs;  that 
on  the  tenth  day  of  October,  a.  d.  186';^,  plaintiff  tendered  to  the 
defendant  one  hundred  and  twenty-three  dollars  in  payment  of  said 
debt  and  the  interest  thereon,  which  was  in  full  of  the  sum  due  with 
interest,  and  demanded  of  the  defendant  that  he  redeliver  to  plaintiff 
the  aforesaid  horse;  that  defendant  refused  to  accept  the  one  hundred 
and  twenty-three  dollars  tendered  as  aforesaid,  or  to  deliver  to  plain- 
tiff said  horse;  that  said  money  hath  ever  since  been  ready  for 
defendant;  that  defendant  thereupon  became  liable  to  pay  to  plaintiff 
for  said  horse  what  said  horse  was  reasonably  worth  on  the  tenth  day 
of  October,  a.  d.  i^62,  and  being  so  liable  and  indebted  as  aforesaid, 
defendant  assumed  and  promised  to  pay  the  plaintiff  what  said  horse 
was  reasonably  worth,  which  was  not  less  than  two  hundred  doUars; 
yet,  nevertheless,  the  defendant  not  regarding  his  said  promise  or 
undertaking,  hath  not  as  yet  paid  the  said  sum  of  two  hundred  dol- 
lars or  any  part  thereof  to  the  plaintiff,  although  often  requested  so 
to  do,  but  the  said  defendant  to  pay  him  hath  hitherto  wholly  neg- 
lected and  refused,  and  still  doth  neglect  and  refuse,  to  the  damage 
(concluding  as  in  Form  No.  69Jfii). 

(2)  For  Surrender  of  Pledged  Note  to  Maker  for  Less  than 

Face  Value, 

Form  No.  15289. 

(Precedent  in  E.  F.  Hallack  Lumber,  etc.,  Co.  v.  Gray,  19  Colo.  149.)' 

[(Commencement  as  in  Form  No.  5911.^ 

The  plaintiffs  complain  of  the  defendant  and  allege: 

1.  That  the  plaintiffs,  John  Gray,  George  Gray  and,  Henry  Smith, 
during  all  the  times  hereinafter  mentioned  were  and  now  are  part- 
ners doing  business  in  Denver,  in  the  county  of  Arapahoe,  in  the  state 
of  Colorado,  under  the  firm  name  and  style  of  Gray  Brothers  and 
Company. 

2.  That  the  defendant,  the  E.  F.  Hallack  Lumber  and  Manufac- 
turing Company,  during  all  the  times  hereinafter  mentioned  was  and 
now  is  a  corporation  duly  incorporated  and  organized  under  the  laws 
of  the  state  of  Colorado  and  doing  business  at  said  Denver. 

3.  That  on  the  Jirst  day  oi  January,  a.  d,  \^85,  the  plaintiffs,  as 
partners  as  aforesaid,  being  indebted  to  the  defendant,  executed  to 
defendant  their  promissory  note  for  the  sum  of  two  thousand  two  hun- 
dred and  fourteen  dollars  and  twenty  cents,  payable  with  interest  at 

1.  See,  generally,  supra,  note  i,  p.  aid,  i  Root  (Conn.)  444.  In  that  case 
978.  the  declaration  was  held  sufficient. 

This  form  is  substantially  the  dec-  2.  In  this  case  the  plaintiffs  were  al- 
laration  set  out  in  Whiting  v.  M'Don-     lowed  judgment. 
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of  J/^'^  ^siJ"^''^  ^^"^  ''^"^'  ^^''  ^"""™'  '°  ^^^endant,  on  the/rx/  day 
.4-  .That  on  the  twenty-seventh  d.3.y  oi  February,  a.  d.  xZ85,  the  plain- 
tiffs indorsed  and  transferred  to  the  defendant,  as  collateral  security 
K  M  5^,f  ^^^'^  promissory  note,  a  certain  note  made  and  executed 
hy  \h^  Albuquerque  Water  Company,  in  favor  of  plaintiffs,  for  the  sum 
oifive  thousand  four  hnndred  and  forty-one  dollars  and  sixty-six  cents 
dated  the >r^/ day  of  6-.//^.«^^r,  i8<^4,  and  payable  with  interest  at 
the  rate  of  Wz;^  per  cent,  per  annum,  to  plaintiffs,  on  or  before  the 
first  day  oiMay,  a.  d.  iS85,  upon  which  said  note  there  was  an  indorse- 
Wr^^doHa^rs^  "^^^''"^^'  ^^^  °^  iV^^^«^^r,  iSc?^,  of  a  credit  of  nine 
5.  That  at  the  time  of  the  transfer  of  said  note,  to  wit,  on  the 
twenty.seventh  day  of  February,  a.  d.  xZ85,  to  the  defendant,  there 
was  indorsed  thereon  the  following  agreement,  to  wit:]i 

15        •     A     c^         r>  ''-Denver,  Colo.,  February  27,  iZ85 

received  of  Gray  Brothers  &'  Company  a  note  signed  by  the  Albu- 
querque  Water  Co.,  by  W.  K.  S.  Wilson,  president,   and  L    A    Grant 
secretary,  amount  of  note  being  %5,U1M,  dated  September  'l,  x%8L 
and  due  on  or  before  May  1,  xZ85,  bearing  interest  at  12  per  cent 
per  annum,  with  an  indorsement  of  ^00  dated  N(wember  18    i8<?/* 
The  note  we  hereby  turn  over  to  the  E.  F.  Hallack  L.  &-  Mf<r   Co 
as  collateral  security  for  a  note  of  %%2U.25,  which  they  hold  against 
us,    said  note   being  A^t^^  January  1,   ,885,   and  due   on  or  before 
May  1  jS85  with  interest  at  12  per  cent,  per  annum.     It  is  hereby 
agreed  on  the  part  of  the  E.  F.  Hallack  L.  &-  Mfg   Co   that  the  sur 
tZ,^}!^T  collected,  after  paying  the  said  note  of  the  E.  F  Hallack 
L  ^  Mfg    Co.  IS  to  be  paid  over  to  Gray  Brothers  &^  Co.  '  We.  the 

Tt'  fi  .  iSfi  -T  ^-^^^  ^^^  ^^^^^  ^°  'et  Gray  Brothers  &-  Co  have 
the  first  $5^^  paid  on  said  note,  provided  they  can  induce  the  com! 
pany  to  pay  that  much  on  said  note  before  it  comes  due. 

E.  F.  Hallack  L.  &>  Mfg  Co 
z-    -p,   .,.«:,      ^  .       By  ^- ^'- ^<^//«^/^,  President." 

6.  Plaintiffs  further  state  that  they  are  informed  and  believe,  and 
therefore  allege  on  information  and  belief,  that  said  defendant  fraudu- 
lently confederating  and  conspiring  with  the  said  Water  Company 

^W^^lTl  t't  ^^ll^^^^^l  "ote.  to  cheat,  wrong  and  defraud  the 
plaintiffs,  by  effecting  a  compromise  and  surrender  of  said  note  for 
less  than  its  face  value,  on  or  about  the  1st  day  of  December,  iZ88 
and  while  the  same  was  in  the  possession  of  and  held  by  defendant' 
as  collateral  to  said  note  of  the  plaintiffs,  without  any  notice  what- 
ever to  plaintiffs,  without  their  knowledge  or  consent,  and  notwith- 

sumoTygpioi*  '''^^"n''  '^'^  amounted,  with  interest,  to  the 
sum  of  $6,P^^.5<?  wrongfully  compromised  and  surrendered  said  col- 
.f!fr?  -H^^^  ^?  ^^^  "'^^^''.  ^.^^rtoi,  the  Albuquerque  Water  Company 
aforesaid   or  to  some  one  for  the  use  of  said  company,  or  to  some 

"^K  ^^^j''"'^[°':''^"^^"^^'°"'  fo""  ^"d  in  consideration  of  the  sura 
of  about  %3,100,  being  less  than  half  the  face  value  of  said  note  and 

th^rJpo'rt?d^ca"e'"''*'''''  ^^  ^""^  '°  *""  '"PP""^  ^'^^'"  H  will  not  be  found  in 
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interest,  which  said  sum  was  then  and  there  paid  to  and  received  by 
said  defendant  in  full  for  said  note,  and  thereupon  said  defendant, 
without  any  notice  whatever  to  the  plaintiffs,  wrongfully,  and  in 
violation  of  the  rights  of  plaintiffs  in  the  premises,  compromised, 
sold,  surrendered  and  delivered  up  said  note  to  said  Water  Company^ 
to  the  damage  of  plaintiffs  in  the  sum  of  %6,922.98. 

[Wherefore  plaintiffs  demand  {concluding  as  in  Form  No.Sdir).^- 

2.  Affidavit  of  Defense^  in  Suit  on  Note  Against  Indorsep 
that  Note  was  Satisfied  by  Property  Pledgred  to  Secure  it. 

Form  No.  15290. 
(Precedent  in  Sitgreaves  v.  Farmers,  etc.,  Bank,  49  Pa.  St.  359.)* 

\{^itle  of  court  and  cause,  and  venue  as  in  Form  No.  6636. ')\^ 
Theodore  R.  Sitgreaves,  the  defendant  above  named,  being  duly 
sworn,  deposes  and  says,  that  he  has  a  just  and  true  defense  against 
the  claim  of  the  plaintiff  in  the  above-stated  action,  the  nature  and 
character  of  which  are  as  follows,  to  wit:  That  this  defendant  was 
but  an  accommodation  endorser,  for  the  said  Peter  S.  Michler,  of 
the  two  notes  upon  which  this  suit  has  been  brought.  That  the  said 
notes  were  discounted  by  the  said  plaintiff  for  the  said  Peter  S. 
Michler,  and  t^iat  the  said  Peter  S.  Michler  received  the  entire  pro- 
ceeds thereof  for  his  own  use  and  benefit,  and  that  this  defendant  is 
in  no  otherwise  liable  by  reason  of  the  said  notes  or  either  of  them. 
That  one  of  the  said  notes,  to  wit,  for  the  sum  of  %1200,  is  a  renewal 
of  an  accommodation  note  for  the  same  sum,  by  the  same  parties, 
endorsed  in  the  same  manner,  dated  May  22d,  1S6I,  at  ninety  days, 
which  was  itself  a  renewal  of  a  note  of  similar  sum,  same  parties,  for 
same  purpose,  dated  April  nth.  1S6I,  and  due  May  23d,  1S6J,  which 
was  also  a  renewal  of  a  note  for  same  amount,  same  parties,  endorsed 
in  the  same  manner,  for  the  same  purpose,  dated  March  6th,  1S6I, 
all  of  which  were  discounted  by  the  said  plaintiff,  solely  for  the  use 
and  benefit  of  the  said  Peter  S.  Michler.  That  as  to  the  said  note 
for  the  sum  of  ^000  this  defendant  was  an  endorser,  for  the  accom- 
modation of  the  said  Peter  S.  Michler,  of  continuous  notes  for  the 
sum  of  %3000  irom  January  30th,  1S6I,  up  to  November  8th,  186 1,  when 
the  note  now  sued  on  was  protested.  That  when  the  note  oi  January 
30th,  1S6I,  became  due  it  had  been  anticipated  by  a  discount  of  a 
note  of  said  Peter  S.  Michler,  endorsed  by  this  defendant,  for  the  sole 
accommodation  of  said  Michler,  for  the  same  sum,  dated  April  1st, 

1.  The  matter  enclosed  by  and  to  be  Michler  transferred  a  security  more 
supplied  within  [  ]  will  not  be  found  in  than  sufficient  to  pay  his  whole  debt 
the  reported  case.  and  the  plaintiffs  had  misused  it,  they 

2.  For  the  formal  parts  of  an  affidavit  were  liable  to  account  to  him  for  all 
of  defense  in  a  particular  jurisdiction  that  the  security  was  capable  of  yield- 
see  the  title  Affidavits  of  Merits  or  ing,  and  that  the  indorser,  the  defend- 
Df.fense,  vol.  I,  p.  637.  ant  in  this  cause,  was  entitled  to  take 

3.  A  judgment  for  plaintiff   in   this  advantage  of  Michler's  equities. 

case  for  want  of  a  sufficient  affidavit  of  4.  The  matter  to  be  supplied  within 
defense  was  reversed  in  the  supreme  [  J  will  not  be  found  in  the  reported 
court,  and  it  was  held  that  if  plaintiff     case. 
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i86i,  which  said  note  was  regularly  kept  up  by  renewals.  The  note 
for  %S000,  part  of  the  cause  of  action  in  this  case,  being  the  last  of  the 
series.  That  the  said  Peter  S.  Michler  did,  on  or  about  January  Ist^ 
186I,  assign  and  pledge  to  the  said  plaintiff,  as  collateral  security  for 
his  indebtedness  and  liability  to  said  plaintiff  at  that  time,  and  also 
for  all  indebtedness  and  liabilities  which  might  thereafter  accrue,  st'xiy 
shares  of  the  capital  stock  of  the  Thomas  Iron  Company,  3.nd  forty-nine 
shares  of  the  capital  stock  of  The  Farmers'  and  Mechanics'  Bank,  by 
executing  letters  of  attorney  authorizing  the  transfer  of  said  stock. 
That  the  said  plaintiff  held  the  said  certificates  of  the  said 
Thomas  Iron  Company  stock  and  the  said  letters  of  attorney  until 
October  23d,  1S6I,  when  they  procured  the  same  to  be  transferred 
to  themselves,  and  held  the  same  until /anuary  26th,  iS63,  when  the 
officers  of  the  said  bank,  plaintiffs  in  this  case,  transferred  the  same 
to  themselves,  to  wit,  twenty-five  shares  to  the  president,  twenty-five 
shares  to  the  cashier,  and  ten  shares  to  one  of  the  directors.  That 
the  indebtedness  of  said  Peter  S.  Michler  to  said  bank,  other  than 
the  two  notes  sued  upon  in  this  case,  was  $3484.62,  and  the  said 
plaintiffs  on  Aprii  24th,  i862,  credited  to  the  said  Peter  S.  Michler 
upon  their  books,  as  the  value  or  proceeds  of  the  said  Thomas 
Iron  Company  stock,  the  sum  of  %SdOO,  and  as  the  value  or  pro- 
ceeds of  the  said  Farmers'  and  Mechanics'  Bank  stock,  the  sum  of 
^205,  applying  by  such  credit  the  whole  of  the  said  value  or  pro- 
ceeds to  the  said  indebtedness  other  than  the  two  notes  sued  upon 
in  this  case.  That  the  said  certificates  of  Farmers'  and  Mechanics' 
Bank  stock  and  the  letters  of  attorney  relating  thereto  were  held  by 
said  plaintiffs  until  October  23d,  i85i,  when  they  procured  transfers  of 
the  same  to  be  made  to  themselves,  and  have  either  disposed  of  the 
same  since  that  time  to  other  persons,  or  still  hold  said  stock  them- 
selves, defendant  cannot  state  which,  for  the  reason  that,  upon 
requesting  plaintiffs  to  inform  him,  they  refused  so  to  do.  That 
defendant  is  informed  and  believes,  and  expects  to  be  able  to  prove, 
that  the  plaintiff  did  not  sell  any  of  said  stocks  at  public  sale,  did  not 
require  said  Peter  S.  Michler,  or  this  defendant,  to  redeem  said 
stocks,  or  any  part  thereof;  did  not  notify  said  Peter  S.  Michler,  or 
this  defendant,  that  if  not  redeemed  they  would  be  sold;  and  did  not 
sell  or  dispose  of  the  same,  or  any  part  thereof,  with  the  knowledge 
or  consent  of  said  Peter  S.  Michler,  or  this  defendant.  That  as  this 
defendant  is  informed  and  believes,  and  expects  to  be  able  to  prove, 
the  said  stocks  were  worth  at  the  commencement  of  this  suit  not  less 
than  ^500,  to  wit:  said  Thomas  Iron  Company  stock,  %6000,  and  the 
said  bank  stock,  '^dOO;  at  the  present  time  the  sum  of  ^000,  to  wit: 
said  Thomas  Iron  Company  stock,  $6000,  and  the  said  bank  stock, 
$3000;  on  April  24th,  iS62,  considerably  more  than  sufficient  to  dis- 
charge the  aforesaid  indebtedness  of  $5484.62;  and  on  January  26th, 
1Z6S,  not  less  than  $7400,  to  wit,  $5000  for  the  said  Thomas  Iron  Com- 
pany stock,  and  $2500  for  the  said  bank  stock.  And  that  upon  the 
said  Farmers'  and  Mechanics'  Bank  stock  dividends  have  been  declared 
and  paid,  as  this  defendant  has  been  informed  and  believes,  semi- 
annually, in  May  and  November,  as  follows,  viz.:  Four  per  cent., 
amounting  to  $1.80  per  share,  at  each  of  the  said  times,  except  in 
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November  last,  when  the  dividend  amounted  to  five  and  a  half  per 
cent.,  or  $^.^  per  share.  And  that  upon  the  said  Thomas  Iron  Com- 
pany stock  dividends  have  been  declared  and  paid  as  follows,  as  this 
defendant  has  been  informed  and  believes,  viz.:  \n  July,  186I,  in 
January,  i862,  and  in  October,  iS63,  three  per  cent,  in  cash  at  each 
time, or  %Jt..50  per  share  in  all;  in  January,  i863,  four  per  cent.,  or  $^ 
per  share;  \n  July,  i863,  and  in  January,  1864,  eachTiiV*?  per  cent.,  or 
^2.50  per  share,  in  all  $11.50  per  share  in  cash,  besides  a  stock  divi- 
dend oi  twenty-five  per  cent.,  ox  fifteen  shares  of  capital  stock  upon 
the  aforesaid  sixty  shares,  which  sdad.  fifteen  shares  are  and  were  of 
equal  value  with  the  other  shares  of  capital  stock  as  aforesaid,  and 
drew  the  same  dividends  as  the  other  stock,  as  above  stated,  from 
and  dSx^x  January,  i862,  when  the  said  stock  dividend  was  declared 
and  paid.  That  the  sa.\d  fifteen  shares  of  said  stock  received  by  said 
bank  in  January,  i862,  and  the  three  per  cent,  cash  dividend  of  the 
same  month,  and  the  dividends  of  May  and  November,  186 1,  upon  the 
said  bank  stock,  have  not  been  applied  to  any  of  the  indebtedness  of 
said  Michler  to  the  said  bank  plaintiff.  That  the  first  dividend  herein- 
before mentioned  upon  said  Thomas  Iron  Company  stock  being  made 
and  declared  before  the  transfer  upon  the  books  of  the  company, 
being  %1.50  per  share,  was  paid,  as  defendant  has  been  informed  and 
belie  ires,  to  the  said  A  S.  Michler,  and  not  to  said  plaintiff. 
\i^Signature  and  jurat  as  in  Form  No.  66S6.y^ 

11.  Criminal  prosecution  against  pledgee  for  selling 

PLEDGE.2 

Form  No.  15291.' 

{Commencing  as  in  Form  No.  10688,  and  continuing  down  to  *)  did 
sell  as  his  own,  a  certain  horse,  to  wit,  (describing  it'),  theretofore 
deposited  with  him  the  said  John  Doe  by  one  Richard  Roe,  for  the 
payment  of  a  debt  of  one  hundred  dollars  due  him  the  said  John  Doe 
from  the  said  Richard  Roe,  and  held  by  him  the  said  John  Doe  as  col- 
lateral security  for  the  payment  of  said  debt,  without  the  consent 
and  authority  of  the  said  Richard  Roe,  the  person  depositing  the  said 
horse  as  aforesaid,  and  before  the  said  debt  for  which  said  horse  was 
deposited  as  collateral  security  became  due  and  payable,  contrary  to 
{concluding  as  in  Form  No.  10688). 

1.  The  matter  to  be  supplied  within  collateral  security  deposited  with  him 
[  ]  will  not  be  found  in  the  reported  for  the  payment  of  a  debt  which  may 
case.  be  due  him,  sells,  pledges,  loans  or  in 

2.  For  the  formal  parts  of  an  indict-  anywise  disposes  of  the  same  as  his 
ment,  information  or  criminal  com-  own,  before  such  debt  becomes  due 
plaint  in  a  particular  jurisdiction  and  payable,  and  without  the  authority 
consult  the  titles  Indictments,  vol.  9,  of  the  person  depositing  the  same,  shall 
p.  615;  Informations  in  Criminal  be  punished  by  a  fine  not  exceeding 
Cases,  vol.  9,  p.  768;  Criminal  Com-  five  hundred  dollars,  or  imprisonment 
plaints,  vol.  5,  p.  930.  in  the  county   jail  not   exceeding  one 

8.  Florida.  —  Whoever,  holding  any     year.     Rev.  Stat.  (1892),  ^  2478. 
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Seethe  titles  EXECUTORS  AND  ADMINISTRATORS  vol   8 
p.  364;  PROBATE  AND  ADMINISTRATION.         '    ' 


POINTING   FIREARMS. 

By  Harold  N.  Eldridge. 

I.  Pointing  firearms,  985. 
II.  Discharging  Pointed  firearms,  987. 

1.  With  Injury^  987. ' 

2.  Without  Injury^  987. 

CROSS-REFERENCES. 

For  a  Complaint  in  a  Civil  Action  for  Damages  for  Aiming  a  Gun  at 
Plaintiff,  see  the  title  ASSAULT,  vol  2,  Form  No.  2498. 

For  Forms  relating  to  Carrying  of  Weapons,  see  the  title  CARRY- 
ING WEAPONS,  vol  4,  p.  351. 

See  also  the  GENERAL  INDEX  to  this  work. 

I.  POINTING  FiREARMS.i 
Form  No.  15292.* 

{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  John 
Davenport  did  present  at  one  Hubbard  Glasscock,  a  certain  firearm,  to 
wit,  a  pistol,  against  the  peace  {concluding  as  in  Fof-m  No.  10680).' 

1.  Statutes    making  it  an   offense   to  Oklahoma.  —  Stat.  (1893),  §  2412. 

point  firearms  at  a  person  exist  in  the  Fermont.  —  Stat.  (1894),  §4924  ei  sea. 

following  states:  For  formal  parts  of  an  indictment  in  a 

Alabama.  —  Crim.     Code     (1896),     §  particular  jurisdiction  consult  the  title 

4342-  Indictments,  vol.  9,  p.  615. 

Z>^/a2wir^.  —  Rev.  Stat.  (1893),  p.  987,  2.  Alabama.  — Crim.   Code   (1896),    § 

*^'  543*    .             _  4342,   provides  that  "  any  person  who 

G^<r^r^jfl.  —  3  Code  (1895),  §  343.  presents  at  another  person   any   gun, 

Indiana.  —  Horner's  Stat.    (1896),  §  pistol,  or  other  firearm,  whether  loaded 

'984"-  or   unloaded,   must,  on  conviction,  be 

JCentucky.  —  Stait.  {1894),  §  1308.  fined." 

Michigan.  —  Com^.    Laws    (1897),    §  See  also  list  of  statutes  cited  supra, 

''509-  note  I,  this  page. 

New  Mexico.  —  Comp.    Laws  (1897),  This  form  is  substantially  the  indict- 

§  ^378.  ment  in   Davenport  v.  State,  112  Ala. 

(?A»<?.  —  Bates'  Anno.  Stat.  (1897),    §  49.     The   defendant   in   that  case  was 

0822.  convicted. 
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POINTING  FIREARMS. 
Form  No.  15293.' 


15294. 


{Commencing  as  in  Form  No.  10689,  and  continuing  down  to  *)  did 
then  and  there  intentionally  point  or  aim  a  gun  or  pistol  at  on^  Lizzie 
Kinney,  said  pointing  or  aiming  not  being  done  in  a  sham  battle  by 
the  military,  and  not  in  self-defense,  or  in  defense  of  habitation, 
property  or  person,  or  other  instances  standing  upon  like  footing  of 
reason  and  justice,  contrary  to  {concluding  as  in  Form  No.  10689). 

Form  No.  15294.* 

(Precedent  in  Graham  v.  State,  8  Ind.  App.  497.)  ' 

[{Commencement  as  in  Form  No.  10692)^*  that  Charles  Graham,  on 
the  26th  day  of  February,  in  the  year  \'i93,  at  the  county  of  Noble,  in 
the  state  of  Indiana,  did  then  and  there  unlawfully  and  purposely 
point  and  aim  a  certain  firearm,  to  wit,  a  revolver,  at  and  toward 
Lizzie  Kinney,  May  Kern,  Rush  Cunningham,  said  Charles  Graham 
being  then  and  there  over  the  age  of  ten  years,  [contrary  to  {conclud- 
ing as  in  Form  No.  10693).]^ 


1.  Georgia.  —  3  Code  (1895),  §  343, 
provides  that  any  person  who  shall  in- 
tentionally point  or  aim  a  gun  or  pis- 
tol, whether  loaded  or  unloaded,  at 
another,  not  in  a  sham  battle  of  the 
military,  and  not  in  self-defense,  or  in 
defense  of  habitation,  property  or  per- 
son, or  other  instances  standing  upon 
like  footing  of  reason  and  justice,  shall 
be  guilty  of  a  misdemeanor. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  985. 

2.  Indiana.  —  Horner's  Stat.  (1896), 
§  1984a,  provides  that  it  shall  be  unlaw- 
ful for  any  person  over  the  age  of  ten 
years,  with  or  without  malice,  pur- 
posely to  point  or  aim  any  pistol,  gun, 
revolver,  or  any  other  firearm,  either 
loaded  or  empty,  at  or  toward  any 
other  person,  and  any  person  so  offend- 
ing shall  be  guilty  of  an  unlawful  act, 
and  upon  conviction  shall  be  fined  in 
any  sum  not  less  than  one  nor  more 
than  five  hundred  dollars. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  985. 

3.  The  defendant  was  indicted,  tried 
and  convicted  under  this  indictment, 
and  upon  appeal  the  judgment  of  the 
lower  court  was  affirmed,  on  the  ground 
that  the  facts  stated  in  the  indictment 
constituted  a  public  offense. 

Motive.  —  The  statute  recognizes  two 
classes  of  persons  who  may  commit  the 
offense:  those  who  are  actuated  by 
malice  and  those  who  are  actuated  by 
a    foolish    and     mischievous    motive. 


Graham  v.  State,  8  Ind.  App.  497; 
Lange  v.  State,  95  Ind.  114.  To  con- 
stitute the  offense,  the  pointing  must 
be  purposely  done;  but  where  the 
weapon  is  accidentally,  and  not  pur- 
posely, pointed  at  another,  the  statute 
does  not  apply.  Graham  v.  State,  8 
Ind.  App.  497;  Sutton  v.  Bonnett,  114 
Ind.  243.  The  evident  purpose  of  the 
statute  is  to  bring  under  the  ban  of  the 
law  the  wilful  pointing  of  a  firearm  at 
another:  the  motive  which  actuates  a 
person,  the  kind  of  firearm,  whether 
loaded  or  empty,  are  incidental  mat- 
ters; therefore,  there  need  be  no  allega- 
tion to  show  whether  the  pointing  was 
done  with  or  without  malice.  Graham 
V.  State,  8  Ind.  App.  497. 

Kinds  of  Firearms.  —  The  statute  recog- 
nizes  two  kinds  of  firearms  that  may 
be  pointed:  those  that  are  loaded  and 
those  that  are  empty.  Graham  v.  State, 
8  Ind.  App.  497. 

That  weapon  is  loaded  or  empty  need 
not  be  alleged.  Graham  v.  State,  8 
Ind.  App.  497, 

"Toward."  —  The  word  "toward" 
used  in  the  statute  is  one  of  very  com- 
prehensive signification,  for  it  means 
"  in  the  direction  of."  Lange  v.  State, 
95  Ind.  114, 

4.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

5.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 
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Form  No.  15295.' 

{Commencing  as  in  Form  No.  10696,  and  continuing  down  to  *)  did 
then  and  there  point  at  one  Dan  King  a  certain  deadly  weapon,  to 
wit,  a  pistol,  against  the  {concluding  as  in  Form  No.  10695). 

Form  No.  15296.* 

{Commencing  as  in  Form  No.  10700,  and  continuing  down  to  *)  did 
then  and  there,  intentionally,  and  without  malice,^  point  or  aim  a 
certain  firearm,  to  wit,  a  revolver,  at  or  toward  one  Lizzie  Kinney^ 
against  the  form  of  {concluding  as  in  Form  No.  10700). 

II.  DISCHARGING  POINTED  FIREARMS. 
1.  With  Iiyury. 

Form  No.  15297.* 

{Commencing  as  in  Form  No.  10700,  and  continuing  down  to  *)  did 
then  and  there  maim  or  injure  one  Lizzie  Kinney,  by  the  discharge  of 
a  certain  firearm,  to  wit,  a  revolver,  pointed  or  aimed  intentionally, 
but  without  malice,  at  said  Lizzie  Kinney,  against  the  form  of  {con- 
cluding as  in  Form  No.  10700). 

2.  Without  Injury. 

Form  No.  15298.* 

{Commencing  as  in  Form  No.  10700,  and  continuing  down  to  *)  did 
then  and  there  discharge  a  certain  firearm,  to  wit,  a  revolver,  while 
intentionally,  without  malice,  aimed  at  or  toward  one  Lizzie  Kinney^ 
without  injury  to  the  said  Lizzie  Kinney,  against  the  form  of  {conclud- 
ing as  in  Form  No.  10700). 

1.  Kentucky.  —  Stat.  (1894),  §  1308,  a  necessary  element  of  the  offense, 
provides  that  if  any  person  shall  draw     People  v.  Chappell,  27  Mich.  486. 

a  deadly  weapon  upon  another,  or  shall  4.  Michigan.  — Comp.  Laws  (1897),  § 

point  any  deadly  weapon   at  another,  11511,    provides   that  any  person  who 

*  *  *  he  shall  be  deemed  guilty  of  a  shall  maim  or  injure  any  other  person 

misdemeanor.  by  the  discharge  of  any  firearm,  pointed 

See  also  list  of  statutes  cited  supra,  or   aimed    intentionally,    but    without 

note  I,  p.  985.  malice,   at  any  such  person,  shall  be 

This  form  is  substantially  the  form  guilty  of  a  misdemeanor, 

of   indictment    in    Sturgeon   v.   Com.,  See  also  list  of  statutes  cited  supra, 

(Ky.  1896)  37  S.  W.  Rep.  679.  note  i,  p.  985. 

2.  Michigan. — Comp.  Laws  (1897),  6.  Michigan. — Comp.  Laws  (1897), 
§  11509,  provides  that  any  person  who  §  11510,  provides  that  any  person  who 
shall  intentionally,  without  malice,  shall  discharge,  without  injury  to  any 
point  or  aim  any  firearm  at  or  toward  other  person,  any  firearm,  while  inten- 
any  other  person,  shall  be  guilty  of  a  tionally,  without  malice,  aimed  at  or 
misdemeanor.  toward  any  person,  shall  be  guilty  of  a 

See  also  list  of  statutes  cited  supra,     misdemeanor, 
note  I.  p.  985.  See  also  list  of  statutes  cited  supra, 

8.  That  act  was  done  without  malice  is     note  i,  p.  985. 
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POINT  RESERVED. 

See  the  title  CERTIFIED  CASES,  vol.  4,  p.  409. 


POISONS  AND   POISONING. 

See  the  titles  ABORTION,  vol.  i,  p.  131;  ASSAULT,  vol.  2,  p.  228; 
DRUGGISTS,  vol.  7,  p.  233;  HOMICIDE,  vol.  9,  p.  388. 


POLL  TAXES. 

See  the  title  TAXES. 


POLYGAMY. 

See  the  title  BIGAMY  —  POLYGAMY,  vol.  3,  p.  239. 
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NEGLIGENCE. 

Accumulation  of  ice  and  snow  on  roof  of  building,  allowing,  14357. 
Allowing  conductor  to  abandon  car,  whereby  passenger  on  alighting  was 

pushed  off  by  other  passengers,  14395. 
Allowing  steam  to  escape,  14378,  14379. 
Allowing  steam  to  escape,  causing  death  of  horse,  14407. 
Allowing  temporarily  unhitched  horse  to  run  away,  14396. 
Answer  to  plea,  14412-14420. 
Bailee,  14404-14406. 
Between  car  and  team,  14398. 
Between  two  cars,  14397. 

Blowing  whistle,  causing  plaintiff's  horse  to  run  away,  14380. 
Causing  collision,  14372-14375,  14397,  14398. 
Co-defendant,  14414. 
Collision  between  two  trains,  14381. 
Coming  in  contact  with  electric  wires,  14419. 
Complaint,  declaration  or  petition,  14349  ^^  •^''^• 
Defective  appliances,  using,  14351-14353,  14387,  14388. 
Demurrer,  14410,  14411. 
Denying  contributory  negligence,  14421. 
Denying  satisfaction  and  discharge  of  claim,  14422. 
Dropping  cake  of  ice  on  plaintiff,  14349. 
Erecting  and  maintaining  poles  for  trolley  wire,  14399. 
Failing  to  look  for  train,  14420. 
•     Failure  to  signal  on  approaching,  14391,  14392. 
General  allegation,  14415-14418. 
General  denial  except  as  to  incorporation,  14412 
Grade  crossing,  14389-14393. 
Hoisting  too  heavy  weight  on  derrick,  14350. 
Injury  of  plaintiff,  14415-14417. 
Injury  of  plaintiff's  child,  14418. 
Injury  to  employee,  causing,  14351,  14352. 
Injury  to  person  through  negligence,  14349  et  seq. 
Injury  to  property  through  negligence,  14403-14409. 
Injury  to  third  person,  causing,  14353. 
Insufficiently  loading,  14376. 
Leaving  building  materials  in  highway,  14358, 
Leaving  cars  standing  near  highway,  14382. 
Leaving  pile  of  earth  in  highway,  14359. 

Leaving  switch  open,  whereby  plaintiff  was  compelled  to  jump  to  avoid  col- 
lision, 14400. 
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NEGLIGENCE—  Continued. 

Leaving  unguarded  elevator  vault,  14360. 

Leaving  unguarded  hole,  14362-14367. 

Leaving  unguarded  machinery  attractive  to  children,  14361. 

Maintaining  guards,  14393' 

Maintaining  fence,  14368. 

Maintaining  seats  at  county  fair,  14369. 

Maintaining  shafting,  causing   injury  to  employee  of  defendant's  tenant 

14370. 
Maintaining  sidewalk  grating,  14371. 
Making  coat,  14404. 
Making  flying  switch,  14394. 
Management  of  appliances,  14350-14353. 

Management  of  electric  plant  —  Improperly  insulated  wires,  14354,  14355. 
Management  of  hack,  causing  injury  to  passenger,  14356. 
Management  of  premises,  14357-14371. 
Management  of  private  vehicle,  14372-14377. 
Management  of  private  vehicle,  causing  collision,  I4403. 
Management  of  railroad,  14378-14394. 
Management  of  street  railroad,  14395-14399. 
Management  of  tugboat,  causing  collision,  14401. 
Management  of  vicious  dog,  which  caused  plaintiff's  horse  to  run  away, 

14402. 
Negligence  insufficiently  alleged,  14411. 
Plaintiff's  vehicle,  14372-14374. 
Private  premises,  14362-14366. 
Railroad,  14407-14409.  ^ 

Repairing  watch,  14405. 

Replication  or  reply,  14421,  14422.  ' 

Running  over  animals,  14408,  14409. 
Running  over  persons  on  track,  14383,  14384. 
Satisfaction  and  discharge  of  claim,  14413,  14414. 
Setting  up  contributory  negligence,  14415-14420. 
Shoeing  horse,  14406. 
Sidewalk,   14367. 
Sole  defendant,  14413. 
Special  allegation,  14419,  14420. 
Starting  train  too  quickly,  14385. 
Third  vehicle,  14375. 

Uncoupling  train  while  passenger  passing  from  car  to  car,  I4386. 
Unloading,  14377. 

NEGOTIABLE  INSTRUMENTS—  Cross-Reference. 

NEUTRALITY. 

Beginning,  setting  on  foot,  providing  and  preparing  the  means  of  a  military 

enterprise  against  the  territories  of  a  foreign  people,  14423. 
Criminal  proceedings,  14423-14425. 
Enlisting  soldiers  in  the  United  States  in  the  service  of  a  foreign  people, 

14424- 
Illegal  fitting  out  of  vessel  against  a  foreign  people,  14425. 
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NEUTRALITY  —  Continued. 

Proceeding   to   enforce   forfeiture  of  vessel   illegally  fitted   out  against  a 

foreign  people,  14426. 

NEW  ASSIGNMENT  — t><?jj-i?</<?r<f»«. 

NEWLY  DISCOVERED  EVIDENCE— Crwj-if?</>r«i^*. 

NEW  MATTER  —  Cross- Reference. 

NEW  TRIAL. 

Abuse  of  discretion  by  court,  14475. 

Affidavits,  14443-14450,  14475-14484. 

Application,  14486. 

Bias  of  juror,  14476. 

Brief  of  evidence,  14451,  14452,  14484. 

Civil  cases,  14427  et  seq. 

Complaint  or  petition,  14467,  14468. 

Criminal  cases,  14469-14485. 

Denying  new  trial,  14463-14465. 

Final  order,  14458-14465. 

Granting  new  trial,  14458-14462. 

Intention  to  move,  14427-14429. 

Judgment  rendered,  after,  14466-14468. 

Misconduct  of  court  officers,  14477,  14478. 

Motion,  14430,  14431,  14432-14439. 

Motion  or  petition,  14432-14440,  14470-14473. 

Motion  papers,  1443-14457,  14475-14484. 

New  trial  as  of  right,  14486-14488. 

New  trial  for  cause,  14427  et  seq. 

Newly  discovered  evidence,  14468,  14479-14481. 

Notice  of  granting  new  trial,  14488. 

Notice  of  motion,  14469. 

Notice  of  petition,  14466. 

Notices,  14427-14431. 

Order  granting  new  trial,  14485. 

Petition.  14440. 

Precedents,  14471-14473. 

Release  found,  14467. 

Rule  nisi,  14441,  14442,  14474. 

Separation  of  jury,  14482. 

Statement  of  case,  14453-14457. 

Undertaking,  14487. 

Verdict  not  determined  fairly,  14483. 
NEXT  FRIEND— C;vjj-i?</<rr^«<-^. 
NIGHTWALKERS  —  Cross-Reference: 
NIL  'Q'E.^Kl  —  Cross-Reference. 
NIL  DIGIT  —  Cross-Reference 

NOLLE  PROSEQUI. 

Dismissal  under  statute,  X4491-14493. 
Granting  order  to  dismiss,  14492. 
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NOLLE  PROSEQUI  —  ConHnued. 
Motion,  144S9. 
Motion  to  dismiss,  14491. 
Nolle  prosequi,  14489,  14490. 
Order,  14490,  14492,  14493. 
Refusing  motion  to  dismiss,  14493. 

NON  ASS U M PSIT  —  Cross-Refer ence. 

NON  CEVIT  —  Cross-Reference. 

NON  D ET I N ET  —  Cross-Reference. 

NON  EST  FACTUM. 

Bond  and  condition,  14497. 

Common  law,  14494-14498. 

Covenant,  14494. 

Debt,  14495. 

Executor  or  administrator,  by,  14496. 

Indenture,  of  an,  14498. 

Praying  oyer,  14497,  14498. 

Under  statute,  14499.  ' 

NON  EST  INVENTUS— Cr^jj..ff</^r^««. 

NON  ]OVi:kY>^'^—  Cross-Reference. 

NON  OBSTANTE  VEREDICTO— Cr^jj->?</^r<f««. 

NON  PROSEQUITUR—  Cross-Reference. 

NONSUIT  —  Cross-Reference. 

NON  lYMXiViY.— Cross-Reference. 

NOTES  —  Cross-Reference. 

NOTES  OF  ISSUE. 
At  chambers,  14507. 
In  general,  14500-14504,  14505,  14506. 
On  appeal,  14508,  14509. 
On  motion,  14505-14508. 

NOTICE  OF  DEFENSE. 

Accompanying  plea  of  general  issue,  14511. 
In  general,  14512. 

NOTICE  OF  OBJECT  OF  ACTION. 
In  general,  145 12. 

Mortgage  foreclosure  proceedings,  145 13. 
Partition  proceedings,  14514. 

NOTICE  OF  TRIAL  AND  ARGUMENT. 
Appellate  court,  14529,  14530. 
Clerk  of  court,  14515. 

Default  conditionally  set  aside  in  justice's  court,  14537. 
In  general,  14515-14526. 
Notice  of  argument,  14528. 
Notice  of  trial  and  hearing,  14515-14527. 
Opposite  party,  14516-14526. 
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NOTICE  TO  PRODUCE  VKVY.Vi%—  Cross-Reference. 
NOTICES. 

Action  pending,  14532-14541. 

Chancery  court,   14533. 

Circuit  court,  14534. 

Common  pleas  court,  14535. 

County  court,  14536. 

District  court,  14537. 

In  general,  14531. 

Interstate  commerce  commission,  14532. 

Justice's  court,  14541. 

Probate  court,  14538. 

Superior  court,  14539. 

Supreme  court,  14540. 

NUISANCES. 

Answer  or  plea,  14586-14589. 

Bill  in  equity,  14593. 

Buildings,  14552.  14553- 

Buildings  and  cars,  14554. 

Candle  factory,  14576. 

Civil  action  for  damages,  14573  '*  «?• 

Complaint,  declaration  or  petition,  14573  et  seq. 

Criminal  prosecution,  14542  ^/j/r^. 

Defective  building  falling  on  plaintiff,  14573. 

Denying  erection  or  continuance,  14587. 

Denying  nuisance,  14588. 

Denying  plaintiff's  title,  14586. 

Embankment  in  street,  causing  water  to  overflow  plaintiff's  premises,  14574. 

Execution  for  damages  and  costs,  14591. 

Exposing  person  with  infectious  disease,  14545. 

Fence,  I4555-I4557,  14578. 

Fence  over  six  feet  high,  14575. 

Indictment,  information  or  criminal  complaint,  14542  ^/x^f. 

Judgment  for  damages  and  abatement,  14590. 

Noxious  trade,  14536-14550,  14576,  15577. 

Obstructing  highway,  14551-14560. 

Obstructing  navigable  waters,  14561. 

Obstruction  in  highway,  14578, 14579- 

Obstruction  in  running  water,  causing  backwater  on  plaintiff's  premises. 

14580-14583. 
Oil-works,  14546. 
Outcries  in  public  street,  14563. 
Permitting  plank  road  to  be  out  of  repair,  14564. 
Petition  for  abatement,  14594. 
Piggery,  14547,  14548- 

Plea  that  alleged  nuisance  is  part  of  internal  improvements  of  state,  14571. 
Polluting  running  water,  14565,  14566. 
Precept  for  jury,  T4595. 
Privy.  14567.  14584. 
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NUISANCES—  ConHnued. 

Proceedings  to  enjoin  and  abate,  14593-T4596. 

Projecting  building  overhanging  plaintiff's  premises,  14585. 

Railroad  bridge,  14558. 

Railroad  cars,  14559. 

Railroad  tracks,  14579. 

Setting  up  prescriptive  right,  14589. 

Slaughter-house,  14549,  14577- 

Smokestack  of  insufficient  height,  14568. 

Stagnant  water,  causing,  14542-14544. 

Stationary  engine,  14569. 

Statutory  proceedings,  14594-14596. 

Suffering  noisome  deposit,  14570. 

Tallow  factory,  14550. 

Warrant  to  abate,  14572,  14596. 

Warrant  to  abate  and  remove,  14592. 

Waters  of  dammed  creek,  14560. 
NUL  VHS^^l^Y^—Cross.Reference. 
HVLLA  BONA— Cross.J^e/erence.  1 

NUL  TIEL  CORPORATION  —  Cross-Reference. 
NUL  TIEL  'R.'EQO^Xi—  Cr OSS-Reference. 
NUNC  PRO  TUNC  —  Cross-Re ference. 
OATHS  AND  KYYl^yiKTlON^—  Cross-Re  ference. 

OBSCENE,  INSULTING,  INDECENT  AND  ABUSIVE  LANGUAGE. 
Abusive  and  insulting  language,  using,  14597-14602. 
Anonymous  letter,  14629. 
Buying,  14614. 

By  means  of  show-bill,  14634. 
Calculated  to  provoke  breach  of  the  peac^,  14597. 
Concerning  the  family  of  another,  14598. 
Considered  as  an  assault,  14599. 
Depositing  in  post-office,  14628. 
Designing,  drawing  or  engraving,  14617. 
Domicile  of  another,  14607. 
Editing,  printing  or  publishing,  14618. 
Following  and  mocking  by,  14600. 
Giving  away,  distributing  or  circulating,  14620,  T4621. 
Giving  information  how  to  obtain,  14622. 
Giving,  lending  or  selling  to  child,  14638. 
Government  official  aiding  or  abetting,  14630. 

Having  in  possession  with  intent  to  give,  lend  or  sell  to  child,  14639. 
Having  in  possession  with  intent  to  give  away,  lend  or  sell,  14624. 
Importing,  14615. 
Intending  to  insult,  14601. 
Introducing  into  family,  14625. 
Introducing  into  place  of  education,  14626. 
Keeping  room  for  purpose  of,  14635. 
Lending,  14623 
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OBSCENE,  INSULTING.  INDECENT  AND  ABUSIVE  LANGUAGE- G^w/*./. 
Manufacturing,  14616-14618. 
Militiaman  on  duly,  14603. 

Obscene  and  indecent  publications,  14614  et  seq. 
Offer  to  give,  lend  or  sell  to  child,  14640. 
Permitting  or  employing  child  to  give  or  sell,  14641,  14642. 
Phonograph  exhibition,  14613. 
Presence  of  child,  14606. 
Printing  or  publishing,  14637. 
Prohibited  place,  14607,  14608. 
Public  place,  14605. 
Public  street,  14608. 

Public  traveling  conveyance,  14609-14612. 
Railroad  train.  14609. 
Receiving  subscriptions  for,  14627. 
Selling  or  disposing  of,  14619-14636. 
Sending  by  carrier  other  than  mail,  14631. 
Sending  by  mail,  14628-14631. 
Showing,  exhibiting  or  posting,  14632-14636. 
Showing  or  exhibiting  in  view  of  child,  14643. 
Singing.  14604,  14605. 
Stage,  14610. 
Steamboat,  14611. 

Stories  of  bloodshed,  lust  or  crime,  14637-14643. 
Street  car.  14612. 

Teacher  in  presence  of  pupils,  14602. 
Using  obscene  and  indecent  language,  14603-14613. 
Writing,  marking  or  printing  on  public  or  private  property,  14636. 
OBSTRUCTING  YiH^ViyNl^YS- Cross-Reference. 
OBSTRUCTING  JUSTICE. 
Arrest,  14647-14652. 
Assault  upon  officer,  14644. 
At  common  law,  14645. 
Attachment,  14653. 
Attempt,  14662. 
Collect  taxes,  to,  14658. 
Completed  act,  14463-14665.  , 

Constable,  14649-14651,  14656. 
Counseling  and  advising,  14663. 
■  Deputy  sheriff,  14647. 
Execution.  14654-14656. 
Executing  writ,  while.  14647-14658. 
Habeas  corpus,  14657. 
Interfering  with  witness.  14662-14665. 
Making  him  intoxicated,  14664. 
Refusing  to  aid  officer,  14661. 
Resisting  oflScer,  14645-14658. 
Resisting  person  aiding  officer,  14659. 
Resisting  receiver,  14660. 
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OBSTRUCTING  JUSTICE  — Ci;»/»««^«/. 
Sheriff,  14654,  14655. 
Special  constable,  14652. 
Special  deputy  sheriff,  14648. 
Statute,  under,  14646-14658. 
Threats,  14665. 

OBSTRUCTING  NAVIGABLE  WATERS— Cr«/.JP<r/^r«»r^. 

OCCUPATION  TAXES  —  Cross-Reference. 

OFFER  OF  JUDGMENT  — Cr<7jj.JP//>r*«tf/. 

OFFICERS  —  Cross  Reference. 

OFFICIAL  BONDS  —  Cross  Reference. 

OLEOMARGARINE. 
Bakery,  14673. 

Civil  action  for  penalty,  14677. 
Coloring  to  represent  butter,  14667. 
Complaint  or  af&davit,  14678. 
Constable's  return,  1468 1. 
Conviction,  14682. 
Criminal  prosecution,  14666  et  seg. 
Generally,  14670,  14671. 
Hotel,  14674. 

Manufacturing,  14666,  14667. 
Not  colored  pink,  14672. 
Penal  or  charitable  institution,  14675. 
Removing  label,  14676. 
Selling,  14668-14672. 
Summary  proceedings,  14678-14682. 
Summons,  14679. 
Using,  14673-14675. 
Warrant,  14680. 
Without  label,  14670-14672. 

OPENING  DECREES  AND  ]VDGMEUTS—  Cross-Reference. 

OPIUM  AND  OPIUM-JOINTS. 

Being  present  at  opium-joints,  14686. 
Keeping  opium-joints,  14685. 
Selling  opium,  14683. 
Smoking  opium,  14684. 

ORDERS. 

Chancery  court,  14687. 
Circuit  court,  14688. 
County  court,  14689. 
Court  of  appeals,  14690. 
Court  of  common  pleas,  1469I. 
Court  order,  14696. 
District  court,  14692. 
In  general,  14687-14697. 
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O^Ti^^S—  Continued. 
Judge's  order,  14697. 
Justice's  court,  14693. 
Nunc  pro  tunc,  14698. 
Probate  court,  14694. 
Superior  court,  14695. 
Supreme  court,  14696,  14697. 

ORDERS  TO  SHOW  CK\5^1£.-  Cross-Refermce, 
ORDINANCES—  Cross- Reference. 
ORIGINAL  -^OTIC^—  Cross-Reference. 
OYSTERS  —  Cross.Reference. 
PAPER  ^OOYi  — Cross.Reference. 
PARDONS, 

Application  for,  14700,  14701. 

Commutation  of  sentence,  14704.  ' 

Full  and  unconditional,  14702. 

General  pardon  or  amnesty,  14699. 

Judgment,  14709. 

Notice  of  application,  14700. 

Pardon, 14702-14704. 

Petition,  14701. 

Plea  of  pardon,  14707. 

Replication  alleging  that  pardon  was  secured  through  fraud,  14708. 

Reprieve,  14705. 

Special  pardon,  14700-14704. 

Warrant  or  order  remanding  prisoner  pardoned,  14706. 

With  conditions,  14703. 

PARENT  AND  CHILD. 

Abduction  of  child  from  parent,  14720,  14721. 

Affidavit  of  defense  that  support  was  gratuitous,  14719. 

Child  for  stubbornly  refusing  to  submit  to  lawful  authority,  against,  14724. 

Civil  action,  14710  if/ j^jT. 

Complaint,  declaration  or  petition,  14710-14715. 

Criminal  prosecution,  14720-14724. 

Declaration  for  support  of  child,  14717. 

Demurrer  that  support  was  gratuitous,  14718. 

Father  for  neglect  to  support  child,  against,  14723. 

Grandparent  against  third  person  for  forcibly  taking  possession  of  and  con- 

cealing  children,  14716. 
Harboring  and  secreting  child,  14710. 
Inducing  child  to  leave  parent's  service,  14722. 
Injuries  to  child  employed  by  defendant,  14711-14712. 
Parent  against  third  person.  14710-14715. 
Return,  in   habeas  corpus  proceedings,  that  child  was  in  custody  of  third 

person  by  agreement,  14715. 
Services  rendered  by  child,  14713,  14714. 
Third  person,  against,  14720-14722. 
Third  person  against  parent,  14717-14719. 
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PARKS  —  Cross-Reference. 
PARTICULARS—  Cross-Reference. 
VKKYl'^S—  Cross-Reference. 

PARTITION. 

Acceptance  by  heir  of  purpart  at  valuation,  14919. 

Acceptance  of  service  of  rule  and  refusal  to  accept  purpart  at  valuation, 

14920. 
Actual  partition,  \i^%Oi  et  seq.,  14818-14825,  14841-14849. 
Admitting  allegations  of  the  bill,  14758. 
Advertisement  of  nomination  of  commissioners,  14802. 
Affidavit,  14726,  14770,  14775. 
Affidavit  of  nonappearance  by  defertdant,  14783. 
Alleging  advancements,  14759. 
Alleging  homestead  right  in  defendants,  14760. 
Alleging  partnership  with  plaintiff's  grantor,  14761. 
Allotment,  14918-14922. 
Allotment  or  sale,  14802 /r/j,?^.,  14871-14874. 
Answer,  14758-14768. 

Appointing  commissioners,  14864,  14904,  14905. 
Appointing  commissioner  to  sell,  14887. 

Appointment  of  commissioners,  14802-14804,  14894-14896.  / 

Appointment  of  guardian  ad  litem,  14S80. 
Appointment  of  referee,  14769-14776. 

Appointment  of  trustee  to  sell  when  no  administrator  appointed,  14925. 
Awarding  inquest,  14906. 
Awarding  partition,  14863,  14864. 
Bid  above  valuation,  14872. 
Bill,  complaint  or  petition,  14728  et  seq. 
Citation,  14879,  14903. 
Collateral  heir,  14893. 

Commission,  14866,  14869,  14882,  14888,  14915,  14916. 
Commissioners  are  chosen  by  parties,  14896. 

Commission  or  writ,  14805-14811,  14829,  14830,  14866,  14867,  14907-14909. 
Confessing  judgment,  14859. 

Confessing  judgment  as  to  part  and  non  tenent  insimul  as  to  residue,  14861. 
Consent  of  other  heirs  to  sell,  14927.  ' 

Cotenant  has  committed  waste,  14748. 
Cross-complaint,  14757. 
Decedent's  estates,  14892  et  seq. 
Declaration,  14857,  14858. 

Decree  awarding  premises  upon  acceptance  at  valuation,  14873. 
Decree  confirming  report  of  sale,  14891. 
Decree  for  citation,  14902. 
Decree,  judgment  or  order,  14784-14801. 
Decree  or  judgment  confirming  report,  14841-14850. 
Deed,  14851-14852. 

Denying  title  in  plaintiff,  14762-14766. 
Directed  to  commissioners,  14907,  14908. 
Directed  to  commissioners  or  referees,  14805-14809,  14830. 
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VKVCYYllO^  —  ConHnued. 

Directed  to  sheriff,  14810,  14811,  14830,  14909. 
Disclaimer,  14766 
Dismissing  bill,  14838. 

Election  to  defendants  to  hold  their  interests  undivided,  14863. 
Executed  by  master,  14851. 
Executed  by  referee,  14852. 
Final  decree  or  judgment,  14834-14850. 
For  sale,  14745,  14746.  14791-14794. 
Hearing,  14911,  14912. 
Hearing  upon  petition,  14886. 
Heir  paying  more  than  valuation,  14922. 
In  general,  14725  et  seq. 
Inquisition,  14913,  14914. 
Interest  and  title  of  parties,  14778,  14779. 
Interlocutory  decree,  judgment  or  order,  14782-14801. 
Judgment,  14863-14865. 
Lands  are  not  accepted  at  valuation,  14926. 
Lands  are  not  susceptible  of  division,  1482  6-14828. 
Lands  lie  in  different  counties,  14897. 
Lands  were  derived  from  different  ancestors,  11898. 
Lands  were  devised,  14899. 

Lands  were  held  by  decedent  as  tenant  in  common,  1490a 
Life  estate  intervenes,  14749,  I4750- 
New  referee,  14774-14776. 
Non  tenent  insimul.  14860. 

Notice  by  referee  of  hearing  as  to  incumbrances,  14777. 
Notice  of  allotment,  14817. 
Notice  of  hearing  or  inquisition,  14911-14914. 
Notice  of  inquisition,  14868. 
Notice  of  intention  to  make  application,  14725. 
Notice  of  motion  for,  14782. 
Notice  of  motion  for  appointment,  14769,  14774. 
Notice  of  motion  for  judgment.  14839. 
Notice  of  partition,  14816,  14883. 
Notice  of  sale,  14831-14833,  14S89. 
Notice  to  file  exceptions  to  report,  14840. 
Oath  of  commissioners,  14910. 
Oath  of  commissioners  or  referees.  14812-14815. 
Obtaining  leave  to  bring  action  by  infant,  14726,  14727. 
One  tenant  holds  a  life  estate,  14858. 
Order,  14886,  14887,  14904-14906. 
Order  appointing  commissioners,  14804. 
Order  appointing  new  referee,  14776. 
Order  appointing  referee,  14771-14773. 

Order  awarding  premises  upon  election  of  heir,  14921,  14922. 
Order  directing  action  to  be  brought,  14727. 

Order  for  execution  for  amount  charged  against  share  for  equality  oi  parti- 
tion, 14853. 
Order  for  hearing  upon  petition,  14S78. 
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PARTITION  —  ConHnued.  ^ 

Order  for  publication  of  advertisement,  14803. 
Order  for  sale  of  premises,  14928. 

Order  for  sale  of  premises  upon  refusal  to  accept,  14874. 
Order  granting  partition,  14881. 
Order  opening  and  amending  judgment,  14932. 
Partial  partition  is  adjudged,  14801. 
Partition  in  kind,  14878-14884,  14892  et  seq. 
Partition  of  crops,  14877. 
Partition  of  premises  can  be  made,  14781. 
Partition  of  water-power,  14744. 
Petition,  14875-14877,  14892-14901. 
Petition  by  purchaser  to  have  lands  assigned,  14929. 
Petition  for  sale,  14885,  14923-14926. 
Petition  to  set  aside  judgment,  14931. 
Plea, 14859-14861. 
Proecipe  for  summons,  14854. 

Praying  an  accounting  for  rents  and  profits,  14747. 
Probate  court,  14875  et  seq. 
Proceeding  to  recover  damages  for  failure  on  part  of  purchaser  to  complete 

his  purchase,  14933. 
Proceedings  upon  petition,  14878-14881,  14902-14906. 
Proconfesso,  14796,  14797. 

Property  is  subject  to  incumbrance,  14751,  14752. 
Publication,  14914. 
Reference,  14769-14781. 
Rental  value  of  property,  14780. 
Report  of  commissioners,  14884,  14S90. 

Report  of  commissioners  or  referees,  14792,  14793,  14818-14828,  14839-14850. 
Report  of  master  or  referee,  14795. 
Report  of  referee  or  commissioner,  14778-14781, 
Report  of  sale,  14834-14837. 
Residence  of  some  heirs  is  unknown,  14901. 
Return,  14869,  14870,  14915-14917. 
Review  of  proceedings,  14931,  14932. 

Rule  on  heirs  to  appear  and  accept  or  refuse  premises  at  valuation,  14918. 
Rule  to  accept  or  refuse  premises  at  valuation,  14871. 
Sale,  14850. 

Sale  of  premises,  14923-14926,  14829-14837,  14885-14891. 
Setting  out  plaintiff's  purpart  only,  14865. 

Setting  up  antenuptial  agreement  in  estoppel  of  plaintiff's  claim,  14767, 
Setting  up  parol  partition,  14768. 
Sheriff,  14870,  14917. 

Some  of  the  parties  are  minors,  14753,  f4754- 
Some  of  the  parties  are  unknown,  14755. 

Some  of  the  parties  elect  to  hold  their  shares  in  common,  14756. 
Some  of  the  parties  were  served  by  publication,  14794,  14798-14800. 
Summons,  T4855,  14856. 
Waiver  of  dower  right,  14930. 
Where  some  of  the  parties  are  minors.  14746. 
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PARTITION  —  Continued. 

Without  partition  upon  agreement  of  parties,  14924,  14925. 
Writ,  14854  et  seq.,  14867. 

PARTNERSHIP. 

Accounting,  14934-14938. 

Action  between  partners,  14934  et  seq. 

Action  by  former  partner,  who  had  sold  interest  to  copartner,  to  recover 

price  from  third  person,  14963. 
Action  by  parties  against  third  person,  14951-14953. 
Action  by  surviving  partner,  14954-14962. 
Action  by  third  person  against  partners,  14964-14966. 
Affidavit  of  defense  that  dissolution  was  justified  because  of  covenants 

broken,  14949. 
Affidavit  of  partnership  and  debt,  14952. 
Against  representative  of  deceased  partner,  14954-14956. 
Answer,  14955. 

Answer  by  third  person  against  surviving  partner,  14967-14970. 
Answer  consenting  to  dissolution  and  uniting  in  prayer  for  accounting, 

14940. 
Answer  in  abatement,  setting  up  nonjoinder  of  partners,  14965. 
Answer   that   contract   was  void  because  firm  was  doing  business  under 

fictitious  name,  14953. 
Appointing  receiver,  14941. 

Assignment  declared  void  for  fraud,  to  have,  14947. 
Bill,  complaint  or  petition,  14934-14939,  14943-14947. 
Common  counts,  14967,  14968. 
Complaint  or  promissory  note,  1495 1. 
Damages  for  breach  of  partnership  agreement,  14943. 
Decree,  14941,  14942. 
Demurrer  on  ground  that  breach  of  partnership  agreement  was  cognizable 

in  law,  not  in  equity,  14948. 
Discovery  and  winding  up,  14938. 
Dissolution,  14935. 

Dissolution  and  receiver,  14936,  14937,  14954,  14955. 

Dissolving  partnership  and  providing  for  distribution  of  property,  14942. 
Enforce  indemnity  agreement,  14946. 
In  general,  14954  et  seq. 

Money  put  into  partnership  through  false  representations,  14944. 
Not  relating  to  settlement  of  partnership  business,  14943-14950. 
Order,  14960. 

Petition,  14954.  14959,  14961,  14964. 
Probate  court,  14959-14962. 
Probate  court  for  accounting,  14970. 
Promises  by  both  partners,  14967. 
Promise  to  survivor,  14958. 
Promises  by  survivor,  14968. 
Promise  to  both  partners,  14957. 
Promissory  note,  14964,  14965. 
Property  appraised  and  sold  to  survivor,  to  have,  14959,  14960. 
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PARTNERSHIP—  C<»«/«««^</. 

Receiver  and  division  of  proceeds,  14939. 

Reconveyance  of  partnership  property  standing  in  deceased  partner's  name. 
14956. 

Recover  deposits  in  partnership  bank,  14969. 

Relating  to  settlement  of  partnership  business,  14934-14939. 

Rent  of  rooms,  14966. 

Replication  that  by  reason  of  partnership  articles  defendant  was  estopped 
from  showing  that  action  was  in  firm  name,  14950. 

Share  of  partnership  loss,  14945. 

Stipulation  for  submission  of  claims,  14962. 

Survivor,  the  executor  of  deceased  partner,  to  recover  claims  due  him  per- 
sonally from  estate,  14961,  14962. 

Third  person,  against,  14957,  14958. 
PARTY  WALLS  AND  PARTITION  FENCES. 

Application  to  have  cost  of  fence  apportioned,  14977. 

Assignment  of  partition  fence,  14980. 

Certificate  of  cost  of  building  partition  fence,  14983. 

Certificate  of  examination  by  mechanics,  14974. 

Civil  action,  14975,  14976,  14984,  14985. 

Contribution  to  cost  of  erecting,  14975. 

Notice  of  assignment,  14981. 

Notice  of  mechanics  of  time  of  meeting,  14973. 

Notice  of  meeting  of  fence  viewers,  14979. 

Order  for  assessment,  14972. 

Order  to  fence  viewers,  14978. 

Partition  fences,  14977-14985. 

Party  walls,  14971-14976. 

Petition  for  assessment  of  amount  to  be  paid,    14971. 

Proceedings  to  join  or  use  wall,  14971-14974. 

Pulling  down,  14976. 

Repairs  of  partition  fence,  14985. 

Report  of  fence  viewers,  14982. 

Set  aside  award  of  fence  viewers  for  fraud,  14984. 

PASSENGERS—  Crojj-.ff<r/rr<rw^. 

PATENTS. 

Answer,  14992. 

Assignee,  14990. 

At  law,  14986-14988. 

Bill,  14989-14991,  14994. 

Cancel  interfering  patent,  14994,  14995. 

Civil  action,  14986-14995, 

Criminal  prosecution,  14996,  14997. 

Declaration,  14986. 

Decree,  14993,  14995. 

Equity.  14989-14993. 

General  issue,  14987. 

Infringement,  14986-14993. 

Notice  of  special  matter,  14988. 
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PATENTS—  Continued. 
Plea,  14987,  14988. 
Reissued  letters,  14991. 

Selling  patent-right  without  recording  copy  of  letters,  14996- 
Taking  note  without  expressing  consideration,  14997- 

PAUPERS  —  Cross-Reference. 

PAWNBROKERS. 

Buying  at  private  sale  second-hand  goods  oflfered  in  pledge,  I499S> 

Charging  excessive  interest,  14999. 

Civil  actions  against,  15015-15017. 

Criminal  prosecutions  against,  14998-15014. 

Defacing  goods,  15000. 

Doing  business  without  a  license,  15001,  15015. 

Expiration  of  time  to  redeem,  15013. 

Failure  to  give  memorandum  to  pledgor,  15002. 

Failure  to  insure  goods,  15003. 

Failure  to  keep  record  of  goods,  15004. 

Failure  to  make  report  to  chief  of  police,  15016. 

Failure  to  report  to  mayor,  15005. 

Loan  on  part  of  article  oflfered  in  entirety,  for  making,  15006. 

Minor,  15010. 

Penalties,  15015,  15016. 

Private  sale,  15012. 

Return  of  pledge  or  damages  for  conversion,  15017. 

Refusing  to  allow  police  to  inspect  record,  15007. 

Refusing  to  disclose  name  and  address  of  purchaser,  15008. 

Refusing  to  exhibit  stolen  goods,  15009. 

Sunday,  15011. 

Unlawfully  receiving  pledge,  15010,  15011. 

Unlawfully  selling  goods  pawned,  15012-15014. 

Without  advertising  sale,  15014. 

PAYMENT. 

Answer  or  plea  of  payment.  15018-15032. 

Defendant  accepted  bill  of  exchange  for  part  of  debt,  which  bill  plaintiff  has 

negotiated,  15027. 
Defendant  accepted  bill  of  exchange  in  payment  of  debt,  15025. 
Defendant  paid  part  of  debt  in   garnishment  proceedings  against  plaintiff, 

with  plea  of  tender  for  residue,  15028. 
Defendant  paid  plaintiff's  agent,  15029. 
Defendant  was  surety  merely  and  that  debt  has  been  paid  by  principal, 

15030. 
Denying  promise  as  to  part  of  debt  and  averring  payment  as  to  residue, 

15022. 
In  general,  15018-15021. 
Judgment,  15023,  15024. 
Mortgage  was  given  to  secure  debt,  under  which  plaintiff  collected  the  rents 

on  property  mortgaged,  15031. 
Plaintiff  accepted  defendant's  note  in  payment,  15032. 
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PAYMENTS  —  Continued. 

Reducing  value  and  averring  payment,  15025. 
Reply  of  payment,  15033. 

PAYMENT  INTO  COURT. 

Answer  in  an  action  to  recover  moneys  deposited  with  the  clerk  of  court  that 

they  were  paid  to  plaintiff's  attorney,  15053. 
At  common  law,  15034-15040. 
Certificate  of  payment  into  court,  18050, 
Certificate  that  money  has  been  paid  into  court,  15040. 
Codes  and  statutes,  15047,  15048. 

Compulsory  payment  of  sum  admitted  to  be  due,  15043-15048. 
Decree  allowing  payment  of  mortgage  debt  into  court,  15052. 
Equity,  1 5043-1 5046. 
In  general,  1 5034-1 5048. 
In  lieu  of  undertaking,  15049,  15050. 
Notice  of  acceptance  of  payment,  15042. 

Notice  of  motion  for  payment  into  court,  15043,  15044,  15047. 
Notice  of  payment  into  court,  15038,  15041,  15049. 

Order  allowing  payment  into  court,  15034-15037,  15039,  15045,  15046,  15048. 
Petition  for  leave  to  pay  into  court  mortgage  debt  and  have  mortgage  satis- 
fied, 1 505 1. 
Plea  of  general  issue,  15035. 
Satisfaction  of  mortgage  debt,  15051,  15052. 
Setoff,  15036. 
Special  plea,  15037. 

Under  codes  and  statutes,  15039-15042. 
Voluntary  payment,  15034-15042. 

PEACE  —  Cross-Reference. 

PEDDLERS— Cr<»jj-j^f/(rr^«f^r.  ^ 

PENALTIES,  FORFEITURES,  FINES  AND  AMERCEMENT. 
Amercement,  15075-15079, 
Answer,  15065. 

Civil  actions  to  recover,  15054-15071. 
Complaint,  15069,  15072,  15073, 

Complaint,  declaration  or  petition,  15054-15064,  15066,  15067. 
Criminal  prosecutions  to  recover,  15072-15074. 
Execution  on  amercement,  15078,  15079. 
Ex-sheriff,  against,  15079, 
Indictment,  15074. 
Judgment  on  amercement,  15077, 
Justice's  court,  15066-15068,  15072, 
Mayor's  court,  15069,  15070, 
Motion  to  amerce,  15076. 
Municipal  court,  15073. 
Notice  of  motion  to  amerce,  15075, 
Order  or  warrant,  15068, 
Order  to  seize  forfeited  property,  15071. 
Penalties,  forfeitures  and  fines,  15054  et  seq. 
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PENALTIES.  FORFEITURES,  FINES  AND  AMERCEMENT  —  Ci;«/t««^<f. 
Sheriff,  against,  15078. 
Violation  of  municipal  ordinance,  15064. 
Violation  of  statute,  15054-15063. 
Warrant,  15070. 
PENDING  SUIT  —  Cross-Re ference. 
PENSION  LAWS,  VIOLATION  OF. 

Demanding  and  receiving  an  excessive  fee  for  prosecuting  a  pension  claim, 

15080. 
Making  a  false  affidavit  for  purpose  of  obtaining  or  aiding  to  obtain  the 

payment  or  approval  of  a  false  pension  claim,  15081. 
Presenting  or  causing  to  be  presented  a  false  deposition  concerning  pension 
claim,  15083. 

PERFORMANCE. 

Builder  for  no   performing  his  contract,  against,  15089. 

Covenant,  15083-15086. 

Debt  on  bond,  15087-15090. 

Faithful  discharge  of  duties  of  cashier  of  bank,  15090. 

House  was  finished  in  workmanlike  manner  and  convenient  stable  built, 
15084. 

Lease  was  not  extended  beyond  original  term,  15085. 

Nonperformance  by  plaintiff  of  condition  precedent,  15091, 

Nonperformance  was  occasioned  by  neglect  of  architect,  15093. 

Plea  of  excuse  for  nonperformance,  15091,  15092.  , 

Plea  of  performance,  15083-15090. 

Premises  were  not  out  of  repair,  15086. 
PERJURY. 

Affidavit  of  no  property  subject  to  taxation,  making,  15140. 

Application  for  continuance,  15108. 

Application  for  habeas  corpus,  15135. 

Application  for  service  by  publication,  15109. 

Attempt  to  suborn,  15147. 

At  trial,  15093-15107,  15117,  15131. 

Board  of  county  commissioners,  15138. 

Civil  action,  15093-15110. 

Contempt  proceedings,  15136. 

Criminal  prosecution,  15111-15134. 

Criminal  trial,  15144. 

Decedent's  estate,  against,  15141. 

False  swearing,  15 143-15 145. 

In  general,  15 143. 

Judicial  proceedings,  15093  et  seq. 

Juryman  on  his  voir  dire,  15137. 

Justifying  as  bail,  15132. 

Justifying  on  bond,  15110. 

Marriage  license,  to  procure,  15145. 

Motion  for  new  trial,  15133. 

Perjury,  15093  et  seq. 

Proceedings  before  grand  jury,  15113-15116. 
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PERJURY— C<>«A««<r^. 

Preliminary  hearing,  X5112. 

Quasi-judicial  proceedings,  15138,  15139. 

Signing  criminal  complaint,  15111. 

Subornation  of  perjury,  15146.  15147. 

Support  of  claim,  15141,  15142. 

United  States,  against.  15142. 

United  States  land  office,  15139. 
PERMISSION  TO  ^\2^—  Cross-Re ference. 
PERPETUATION  OF  TESTIMONY. 

Affidavit  or  petition  to  perpetuate  testimony,  15152-15157. 

Bill  or  petition  to  perpetuate  testimony,  151148-15149. 

Demurrer  to  bill  to  perpetuate  testimony,  15150. 

Expected  action,  15152-15155,  15159,  15160. 

In  general,  15148-15150. 

Notice  of  examination  upon  order,  15162. 

Notice  of  taking  testimony  in  expected  action,  15151. 

Order,  15158-15161. 

Pending  action,  15161,  15156,   15157. 

Show  cause  why  testimony  should  not  be  perpetuated,  15158. 

Testimony  be  perpetuated,  15159-15161. 

Under  statute,  15151-15162. 

Witness  to  entry  upon  land,  15148. 

Witness  to  will,  15149. 

PERSONAL  Y^]\5K\E^—  Cross-Reference. 
PETITIONS. 

Chancery  court,  15169. 

Congress  of  the  United  States,  15174. 

Court,  15163-15173. 

County  commissioners,  17175. 

Cross-petition,  15178. 

Governor  of  state,  15176. 

In  general,  15163-15177. 

Not  in  court,  15174-15177. 

Orphans'  court,  15170. 

Probate  court,  15171,  15172. 

State  legislature,  15177. 

Surrogate's  court,  15173. 

PHYSICAL  EXAMINATION. 
Affidavit  to  obtain,  15181. 
At  common  law.  15179,  15180. 
Motion  to  obtain,  15179. 
Order  for,  15180,15182. 
Under  statute,  15181,  15182. 

PHYSICIANS  AND  SURGEONS. 
Accord  and  satisfaction,  15194. 
Answer  or  plea,  15193-15195. 
Civil  action,  15183-15196. 
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PHYSICIANS  AND  SURGEONS  — Co«ft««^</. 

Complaint,  declaration  or  petition,  15186-15192. 

Contributory  negligence,  15195. 

Criminal  prosecution,  15197-15201. 

General  denial,  15193. 

Malpractice,  15186-15195 

Pauper,  15184,  15185. 

Penalty,  15196. 

Performing  surgical  operation,  151 88-15192. 

Physician,  against,  15186-15196. 

Physician  for  services,  15183-15185. 

Practicing  without  obtaining  certificate,  15197-15198. 

Practicing  without  recording  certificate,  15199-15201. 

PILOTS  AND  PILOTAGE  —  Cross-Reference. 
PIRACY. 

Piracy,  15202. 
PLACE  OF  TKlhL  —  Cross- Reference. 
PLANK  YiQhXi'S)—  Cross-Reference. 

PLEAS. 

Another  suit  is  depending  for  the  same  discovery,  15280. 

At  law,  15203-15214. 

Bar,  15266-15279. 

Complete  forms,  15259-15284. 

Commencement,  15203-15211,  15237-15239. 

Complainant  has  no  interest  in  lands,  the  title  of  which  he  seeks  to  dis- 
cover, 15281. 

Conclusion,  15212-15214,  15240. 

Corporation,  15207. 

Country,  to  the,  15212. 

Coupled  with  answer,  15239. 

Defendant,  that  he  was  not  an  administrator  as  bill  alleged,  15259. 

Discovery  would  compel  defendant  to  betray  confidence  as  solicitor,  15283. 

Discovery  would  subject  defendant  to  a  forfeiture,  15282. 

Equity,  15233-15284. 

Executor  or  administrator,  15208. 

First  plea,  15203,  15204. 

Husband  and  wife,  15209. 

Infant,  15210. 

In  general,  15203-15214. 

Matter  in  pais,  1 5269-15279. 

Matter  of  record,  15267,  15268. 

Married  woman.  15211. 

One  or  several  defendants,  by,  15233-15236. 

Person,  14259-15265. 

Plaintiff,  15260-15265. 

Plea  to  relief,  15259-15279. 

Plea  to  relief  or  discovery,  by  an  heir  at  law,  that  he  had  no  lands  by 
descent,  accompanied  by  an  answer  admitting  that  he  is  heir  at  law,  15284. 
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PLEAS  —  Continued. 

Pleas  in  bar  of  discovery,  1 5280-1 5283. 

Record,  15214. 

Second  and  subsequent  plea,  15205,  15206. 

Statute  of  limitations,  15266. 

Title.  15233-15236. 

Various  states,  in  the,  15215-15232,  15241-15258. 

Verification,  15213,  15214. 

PLEAS  I N  ABATEMENT  —  Cross-reference. 

PLEDGES. 

Affidavit  of  defense  in  suit  against  indorser  that  note  was  satisfied  by  prop- 
erty pledged  to  secure  it,  15290. 

Bill,  complaint  or  declaration,  15285-15289. 

Civil  action,  15285-15290. 

Criminal  prosecution  against  pledgee  for  selling  pledge,  15291. 

Failure  to  return  pledge,  15287,  15288. 

Pledgee, 15285,  15286. 

Pledgor  against  pledgee,  15287-15289. 

Pledgor  for  foreclosure  of  pledge,  against,  15285. 

Surrender  of  pledged  note  to  maker  for  less  than  face  value,  15289. 

Warehouseman  to  recover  goods  represented  by  pledged  warehouse  receipt, 
against,  15286. 

PLENE  ADMINISTRAVIT—  Cross.Reference. 

POINTING  FIREARMS. 

Discharging  pointed  firearms,  15297,  15298. 
Pointing  firearms,  15292-15296. 
With  injury,  15297. 
Without  injury,  15298. 

POINT  RESERVED  —  Cross-Reference. 

POISONS  AND  POISONING— Crwj.^</^r*««. 

POLL  TAXES  —  Cross-Reference. 

VOlXQhMX  —  Cross.Reference. 
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